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Preface

The Supreme Court of India and the High Courts of the states have made enormous and 
innovati ve interventi ons using Arti cle 21 of the Consti tuti on of India – the right to life to 
consolidate and expand the human rights of children. This compilati on of decisions on 

all the major issues relati ng to children and juveniles has, as a ready reckoner, short summaries 
preceding each chapter. 

Notwithstanding the court’s interventi ons, children in India conti nue to live and work in the 
most abysmal conditi ons and all the State pronouncements regarding affi  rmati ve programmes 
for children remain on paper as sancti monious intent. Over 50 percent of Indian children are 
malnourished according to the Nati onal Family Health Surveys. A sizeable proporti on of these 
are severely malnourished with stunted growth and shrunken brains – a whole generati on of 
Indians growing up disabled! 

The Indian government has told the UN ti me and again that it proposes to progressively 
abolish child labour and to transfer children gradually from the factories and the fi elds to 
schools. Nevertheless despite an eight percent growth in GDP, the movement is in the opposite 
directi on with children increasingly dropping out of schools to become child labour. In Bihar, 60 
percent of Scheduled Caste and Scheduled Tribe children leave school by the eight standard. 
The government hides the stati sti cs regarding the growth in child labour for the simple reason 
that it will show that the movement around the millennium development goals (MDGs) have 
turned out to be an utt er failure. 

The newspapers have been full of reports of the juveniles escaping from their insti tuti ons. 
Even a cursory look inside will show that these places are worse than police lockups. Hygiene 
is missing, food is deplorable, scope for rehabilitati on does not exist and the administrati on 
behaves like sadisti c policemen sexually abusing the children and beati ng them at will. No 
wonder that we have in Delhi at least 50,000 children on the streets determined not to go to 
the State insti tuti ons. A study of the government budget will explain why conditi ons inside 
are so awful. Generally, the total amount available to be expended per capita per day comes 
to Rs. 17 and that includes not only food but healthcare, recreati on, educati on and a host of 
other items. 
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None of the pious programmes announced so proudly by the central government were 
implemented during the last decade and it took the fi ling of a series of peti ti ons in the High 
Courts and the Supreme Court to correct the situati on somewhat. For example, the Juvenile 
Justi ce Act, 2000 as amended in 2006, requires the establishment of a juvenile justi ce board 
and a child welfare committ ee in every one of the 600 plus districts of the country. When 
a case was fi led in the Supreme Court fi ve years ago to enforce these statutory provisions, 
there were hardly 50 juvenile justi ce boards and child welfare committ ees in the country. By 
the Supreme Court’s energeti c interventi on, these insti tuti ons have now been established all 
across the country. 

It took the death by fi re of 50 children in a school in Tamil Nadu for the government to wake up 
to the reality of schools as fi re hazards. Then the Supreme Court delivered judgement in the 
Avinash Mehrotra’s case directi ng all state governments and union territories to restructure 
the buildings and to obey regulatory fi re precauti ons. One year later, the situati on was 
about the same with schools and colleges making formal compliances by the buying of fi re 
exti nguishers! 

The privati sati on of educati on energeti cally pushed by the Supreme Court itself in TMA Pai’s 
case was then extended to elementary educati on by the enactment of the Right to Educati on 
Act. The government abdicated its consti tuti onal responsibility to establish neighbourhood 
schools of good quality, the private sector received increased government funding at a ti me 
when government schools were starved of resources, these eliti st private schools were then 
expected to educate children coming from slums, and overall the state introduced a two ti er 
system with top class educati on for the rich and third rate educati on for the poor. 

Traffi  cking in litt le children and juveniles carried on unabated with the Nati onal Human Rights 
Commission severely criti cising the central and state governments for not doing anything 
to prosecute the brothel keepers, pimps and traffi  ckers. Instead, the police, throughout the 
country, treated the victi ms of traffi  cking as criminals and arrested them in large numbers. 
The provisions of the Preventi on of Immoral Traffi  cking Act remained almost enti rely 
unimplemented. Major citi es of India became the hubs of intra nati onal and internati onal 
traffi  cking in children with policemen providing traffi  ckers and brothel keepers with protecti on 
and politi cians, businessmen and people in power providing the traffi  ckers with politi cal 
muscle and fi nancial clout. 

Though many judgements of the Supreme Court were delivered admonishing the State for 
keeping juveniles in prisons, policemen routi nely put the age of the juvenile off ender as 18 
by guess work and then kept them in police lockups and jails. Judges before whom accused 
persons are to be produced also paid litt le att enti on to the apparent juvenility of the off ender 
and without enquiry sent them off  to prison. 
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Sexual abuse conti nued unabated in this land of Gandhi and non-violence where Eastern 
spiritualism is supposed to prevail. Child abuse in the homes by relati ves and friends is not 
even acknowledged though widespread and the victi m child would invariably be scolded 
for daring to suggest abuse. Sexual abuse of juveniles in insti tuti ons meant to protect and 
rehabilitate them has been the topic of a fi lm made by the Human Rights Law Network. 
Though the Supreme Court has laid down special procedures in cases relati ng to sexual abuse 
of children, very few cases are taken up or reach the Court. 

By Statutes, the central government established nati onal and state commissions for the 
implementati on of child rights but, once again, the draft ing of the Statute was so casual that 
the commissions had all bark and no bite. Moreover, the functi oning of the commissions were 
undercut by the appointment of the government stooges many of whom had no history of any 
work done in the area of child rights. A case is currently pending in the Delhi High Court where 
it is alleged that the government has appointed a banker who was a superior of the husband 
of the minister responsible for appointments and that though he is, under Statute, expected 
to be a person reputed in the fi eld, has no experience at all and has worked all his life as a 
banker. Lack of transparency, politi cal interference and nepoti sm undermine the integrity of 
the appointment process and someti mes brings into disrepute these insti tuti ons. 

The one ray of light in this otherwise gloomy situati on is the series of decisions of the Supreme 
Court following Hari Ram’s case where the Supreme Court held that the claim of juvenility can 
be raised at any ti me in any court, that the Act has retrospecti ve eff ect and that juvenility is to 
be determined strictly in accordance with the Rules and not by existi ng practi ces. As a result, 
many serious cases of juvenile incarcerati ons in prisons have been successfully contested and 
juveniles released. 

The Human Rights Law Network is publishing this work as part of its legal literacy programme 
so that lawyers and child rights acti vists may gain a bett er understanding of what the law is 
and how it can be used through public interest peti ti ons. Since the compilati on retains the 
basic integrity of the judgements and makes only minor deleti ons, this book may be used by 
lawyers representi ng child rights NGOs in various courts. 

Children are the soul and future of this country. Looking at their emaciated and abused 
bodies one can only refl ect sadly on the moral and spiritual decay in this country’s leadership. 
Perhaps, one day they will rise and revolt against a system that punished them only because 
they had no voice and no politi cal representati on. When that day of anger comes, we will have 
only ourselves to blame. 

— Colin Gonsalves
New Delhi

August 2011
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Introduction

Amidst the cases that come before the Supreme Court, a minuscule number directly address 
the problems faced by children in contemporary India. Legislators have consistently failed to 
adequately represent the interests of children, except on occasions where criti cal reports are 
demanded by internati onal agencies, who require parti cular targets to be met.

In 2009, a major piece of legislati on was passed which aimed to provide free educati on to 
all children between the ages of 6 and 14.1 This legislati on followed an amendment to the 
Consti tuti on of India which incorporated the right to educati on.2 Although the amendment 
was entered into the Consti tuti on in 2002, it only came into force in April 2010. It remains to 
be seen whether providing free educati on on a nati onwide scale proves an insurmountable 
task.

Supreme Court decisions have had a relati vely limited infl uence on children’s rights to educati on 
in India. Nevertheless, recently introduced legislati on, namely ‘The Right of Children to Free 
and Compulsory Educati on Act’, together with the hope that further Supreme Court decisions 
may follow, the rights of children to free educati on may soon be fully realised.

In the 1992 case Mohini Jain vs. State of Karnataka,3 the Supreme Court held that the right 
to professional educati on is a fundamental right. This judgement was followed by a series of 
cases fi led by both private and state-aided medical and engineering colleges seeking a review 
of this decision. The main source of income for these insti tuti ons is capitati on fees which were 
being threatened by the Supreme Court judgement. 

Following the Mohini Jain case, writ peti ti ons were fi led by several private educati on 
insti tuti ons who claimed they would be unable to operate without the funding provided by 
capitati on fees. Aft er four weeks of proceedings, the Supreme Court passed a judgement in 
the case Unnikrishnan vs. State of Andhra Pradesh and others.4 One of the three questi ons 
that the court had framed for considerati on in the Mohini Jain case was:

“(1) Whether the Consti tuti on of India guarantees a fundamental right to educati on 
to its citi zens?”5

The court held:

“Right to educati on, understood in the context of Arti cle 45 and 41 means (a) every 
child/citi zen of this country has a right to free educati on unti l he completes the 

1 The Right of Children to Free and Compulsory Educati on Act, 2009

2 The Indian Consti tuti on, 86th Amendment, 2002

3 1992(3) SCC 666

4 1993(1) SCC 645

5 1992(3) SCC 666
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age of fourteen years, and (b) aft er a child/citi zen completes 14 years, his right to 
educati on is circumscribed by the limits of the economic capacity of the State and its 
development.”6

“Be that is it may, we must say that at least now the State should honour the command 
of Arti cle 45. It must be made a reality – at least now. Indeed, the Nati onal Educati on 
Policy 1986 says that the promise of Arti cle 45 will be redeemed before the end of this 
century. Be that as it may, we hold that a child (citi zen) has a fundamental right to free 
educati on up to the age of 14 years.”7

In Rohit Singhal and others vs. Principal, Jawahar N. Vidyalaya and others,8 the court held 
that:

“Children are not only the future citi zens but also the future of the earth. Elders in 
general, and parents and teachers in parti cular, owe a responsibility for taking care of 
the well-being and welfare of children. The world shall be a bett er or worse place to 
live according to how we treat the children today. Educati on is an investment made by 
the nati on in its children for harvesti ng a future crop of responsible adults, producti ve 
of a well-functi oning society.”9

In Avinash Mehrotra vs. Union of India and others,10 following a fi re in a school which caused 
the deaths of many students, the court held that the right to educati on also includes the right 
to receive educati on in a safe school. The Supreme Court also stated that each Indian State is 
responsible for the safety of all schools within their jurisdicti on.

6 1993(1) SCC 645 (171)

7 1993(1) SCC 645 (175)

8 2003 (1) SCC 687

9 2003 (1) SCC 687(6)

10 2009(6) SCC 398



SUPREME COURT OF INDIA

Unni Krishnan, J.P. and Others
vs. 

State of Andhra Pradesh and Others

M. Sharma, C.J. and S. Ratnavel Pandian, S. Mohan, 
B. P. Jeevan Reddy and S. P. Bharucha, JJ.

.....B.P. Jeevan Reddy, J. (for Pandian J. and himself)— In these writ peti ti ons, fi led by 
private educati onal insti tuti ons — engaged in or proposing to engage in imparti ng medical 
and engineering educati on — the correctness of the decision rendered by a Division Bench 
comprising Kuldip Singh and R.M. Sahai, JJ. in Mohini Jain v. State of Karnataka is called in 
questi on. The peti ti oners, running Medica1/Engineering Colleges in the States of Andhra 
Pradesh, Karnataka, Maharashtra and Tamil Nadu, say that if Mohini Jain is correct and is 
followed and implemented by the respecti ve State Governments — as indeed they are bound 
to — they will have to close down; no other opti on is left  to them. It is, therefore, necessary in 
the fi rst instance to ascertain what precisely does the said decision lay down.

.....

PART II

Questi on No. 1: “Whether the Consti tuti on of India guarantees a fundamental right to 
educati on to its citi zens?” 

142. Right to educati on is not stated expressly as a fundamental right in Part III. This Court has, 
however, not followed the rule that unless a right is expressly stated as a fundamental 
right, it cannot be treated as one. Freedom of Press is not expressly menti oned in Part III, 
yet it has been read into and inferred from the freedom of speech and expression [Express 
Newspapers v. Union of India]. More parti cularly, from Arti cle 21 has sprung up a whole 
lot of human rights jurisprudence viz., right to legal aid and speedy trial (Hussainara 
Khatoon to A.R. Antulay), the right to means of livelihood (Olga Tellis), right to dignity and 
privacy (Kharak Singh), right to health (Vincent Panikurlangara v. Union of India), right to 
polluti on-free environment (M.C. Mehta v. Union of India) and so on. Let us elaborate.

143. In Express Newspapers v. Union of India it has been held:

“The freedom of speech comprehends the freedom of press and the freedom of speech 
and press are fundamental personal rights of the citi zens.”
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144. Arti cle 21 declares that no person shall be deprived of his life or personal liberty except 
according to the procedure established by law. It is true that the arti cle is worded in negati ve 
terms but it is now well sett led that Arti cle 21 has both a negati ve and an affi  rmati ve 
dimension. As far back as 1962, a Consti tuti on Bench (comprising of six learned Judges) 
in Kharak Singh v. State of U.P. decided on December 18, 1962 considered the content of 
the expression “personal liberty” occurring in Arti cle 21. Rajagopala Ayyangar, J. speaking 
for the majority, observed:

“We shall now proceed with the examinati on of the width, scope and content of the 
expression ‘personal liberty’ in Arti cle 21 .... We feel unable to hold that the term was 
intended to bear only this narrow interpretati on but on the other hand consider that 
‘personal liberty’ is used in the arti cle as a compendious term to include within itself 
all the varieti es of rights which go to make up the ‘personal liberti es’ of man other 
than those dealt with in the several clauses of Arti cle 19(1). In other words, while 
Arti cle 19(1) deals with parti cular species or att ributes of that freedom, ‘personal 
liberty’ in Arti cle 21 takes in and comprises the residue.”

 The learned Judge quoted the dissenti ng opinion of Field, J. (one of those dissenti ng 
opinions which have outlived the majority pronouncements) in Munn v. Illinois att ributi ng 
a broader meaning to the word “life” in the fi ft h and fourteenth amendments to the US 
Consti tuti on, which correspond inter alia to Arti cle 21 of our Consti tuti on. The learned 
Judge held that the word ‘personal liberty’ would include the privacy and sancti ty of a 
man's home as well as the dignity of the individual.

145. The minority Judges, however, placed a more expansive interpretati on on Arti cle 21. They 
said:

“No doubt the expression ‘personal liberty’ is a comprehensive one and the right to 
move freely is an att ribute of personal liberty. It is said that the freedom to move freely 
is carved out of personal liberty and, therefore, the expression ‘personal liberty’ in 
Arti cle 21 excludes that att ribute. In our view, this is not a correct approach. Both are 
independent fundamental rights, though there is overlapping. There is no questi on of 
one being carved out of another. The fundamental right of life and personal liberty have 
many att ributes and some of them are found in Arti cle 19. If a person's fundamental 
right under Arti cle 21 is infringed, the State can rely upon a law to sustain the acti on; 
but that cannot be a complete answer unless the said law sati sfi es the test laid down 
in Arti cle 19(2) so far as the att ributes covered by Arti cle 19(1) are concerned.”

146. In Maneka Gandhi v. Union of India Bhagwati , J. held that the judgment in R.C. Cooper 
v. Union of India has the eff ect of overruling the majority opinion and of approving the 
minority opinion in Kharak Singh.
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147. In Bolling v. Sharpe Warren, C.J. speaking for the U.S. Supreme Court observed:

“Although the court has not assumed to defi ne ‘liberty’ with any great precision, that 
term is not confi ned to mere freedom from bodily restraint. Liberty under law extends 
to the full range of conduct which the individual is free to pursue, and it cannot be 
restricted except for a proper governmental objecti ve.”

 Having said so, the learned Judge proceeded to observe:

“Segregati on in public educati on is not reasonably related to any proper governmental 
objecti ve, and thus it imposes on Negro children of the District of Columbia a burden 
that consti tutes an arbitrary deprivati on of their liberty in violati on of the Due Process 
Clause.”

148. The word “life” occurring in Arti cle 21 too has received a broad and expansive 
interpretati on. While it is not necessary to refer to all of them, reference must be made to 
the decision in Olga Tellis v. Bombay Municipal Corporati on. Chandrachud, C.J. speaking 
for a Consti tuti on Bench of this Court observed: (SCC pp. 572-73, paras 32 and 33)

“The sweep of the right to life conferred by Arti cle 21 is wide and far-reaching. It does 
not mean merely that life cannot be exti nguished or taken away as, for example, by 
the impositi on and executi on of the death sentence, except according to procedure 
established by law. That is but one aspect of the right to life. An equally important facet 
of that right is the right to livelihood because, no person can live without the means of 
living, that is, the means of livelihood. If the right to livelihood is not treated as a part 
of the consti tuti onal right to life, the easiest way of depriving a person of his right to 
life would be to deprive him of his means of livelihood to the point of abrogati on. Such 
deprivati on would not only denude the life of its eff ecti ve content and meaningfulness 
but it would make life impossible to live. And yet, such deprivati on would not have 
to be in accordance with the procedure established by law, if the right to livelihood is 
not regarded as a part of the right to life. That, which alone makes it possible to live, 
leave aside what makes life livable, must be deemed to be an integral component of 
the right to life. Deprive a person of his right to livelihood and you shall have deprived 
him of his life....

Arti cle 39(a) of the Consti tuti on, which is a Directi ve Principle of State Policy, provides 
that the State shall, in parti cular, direct its policy towards securing that the citi zens, 
men and women equally, have the right to an adequate means of livelihood. Arti cle 
41, which is another Directi ve Principle provides, inter alia, that the State shall, within 
the limits of its economic capacity and development, make eff ecti ve provision for 
securing the right to work in cases of unemployment and of undeserved want. Arti cle 
37 provides that the directi ve principles, though not enforceable by any court, are 
nevertheless fundamental in the governance of the country. The principles contained 
in Arti cles 39(a) and 41 must be regarded as equally fundamental in the understanding 
and interpretati on of the meaning and content of fundamental rights. If there is an 
obligati on upon the State to secure to the citi zens an adequate means of livelihood 
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and the right to work, it would be sheer pedantry to exclude the right to livelihood 
from the content of the right to life.”

149. In Bandhua Mukti  Morcha v. Union of India Bhagwati , J. while affi  rming the propositi on 
that Arti cle 21 must be construed in the light of the Directi ve Principles of State Policy 
observed thus: (SCC p. 183, para 10)

“This right to live with human dignity enshrined in Arti cle 21 derives its life breath from 
the Directi ve Principles of State Policy and parti cularly clauses (e) and (f) of Arti cle 39 
and Arti cles 41 and 42 and at the least, therefore, it must include protecti on of the 
health and strength of workers, men and women, and of the tender age of children 
against abuse, opportuniti es and faciliti es of children to develop in a healthy manner 
and in conditi ons of freedom and dignity, educati onal faciliti es, just and humane 
conditi ons of work and maternity relief. These are the minimum requirements which 
must exist in order to enable a person to live with human dignity ....”

150. In D.S. Nakara v. Union of India a Consti tuti on Bench explained the signifi cance of the 
additi on of the expression “Socialist” in the preamble of our Consti tuti on in the following 
words: (SCC p. 326, para 33)

“During the formati ve years, socialism aims at providing all opportuniti es for pursuing 
the educati onal acti vity .... There will be equitable distributi on of the nati onal cake ....”

 .....

Article 21 and Right to Education

166. In Bandhua Mukti  Morcha this Court held that the right to life guaranteed by Arti cle 21 
does take in “educati onal faciliti es”. (The relevant porti on has been quoted hereinbefore.) 
Having regard to the fundamental signifi cance of educati on to the life of an individual and 
the nati on, and adopti ng the reasoning and logic adopted in the earlier decisions of this 
Court referred to hereinbefore, we hold, agreeing with the statement in Bandhua Mukti  
Morcha that right to educati on is implicit in and fl ows from the right to life guaranteed 
by Arti cle 21. That the right to educati on has been treated as one of transcendental 
importance in the life of an individual has been recognised not only in this country since 
thousands of years, but all over the world. In Mohini Jain the importance of educati on has 
been duly and rightly stressed. The relevant observati ons have already been set out in 
para 7 hereinbefore. In parti cular, we agree with the observati on that without educati on 
being provided to the citi zens of this country, the objecti ves set forth in the Preamble to 
the Consti tuti on cannot be achieved. The Consti tuti on would fail. We do not think that 
the importance of educati on could have been bett er emphasised than in the above words. 
The importance of educati on was emphasised in the ‘Neethishatakam’ by Bhartruhari 
(First Century B.C.) in the following words:
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 “Translati on:

Educati on is the special manifestati on of man;

Educati on is the treasure which can be preserved without the fear of loss;

Educati on secures material pleasure, happiness and fame;

Educati on is the teacher of the teacher;

Educati on is God incarnate;

Educati on secures honour at the hands of the State, not money.

A man without educati on is equal to animal.”

167. The fact that right to educati on occurs in as many as three arti cles in Part IV viz., arti cles 
41, 45 and 46 shows the importance att ached to it by the Founding Fathers. Even some of 
the arti cles in Part III viz., Arti cles 29 and 30 speak of educati on.

168. In Brown v. Board of Educati on Earl Warren, C.J., speaking for the U.S. Supreme Court 
emphasised the right to educati on in the following words:

“Today, educati on is perhaps the most important functi on of State and local 
governments .... It is required in the performance of our most basic responsibiliti es, 
even service in the armed forces. It is the very foundati on of good citi zenship. Today it is 
the principal instrument in awakening the child to cultural values, in preparing him for 
later professional training, and in helping him to adjust normally to his environment. 
In these days, it is doubtf ul any child may reasonably be expected to succeed in life if 
he is denied the opportunity of an educati on.”

169. In Wisconsin v. Yoder the court recognised that:

“Providing public schools ranks at the very apex of the functi on of a State.”

The said fact has also been affi  rmed by eminent educati onists of modern India like Dr 
Radhakrishnan, J.P. Naik, Dr Kothari and others.

170. It is argued by some of the counsel for the peti ti oners that Arti cle 21 is negati ve in character 
and that it merely declares that no person shall be deprived of his life or personal liberty 
except according to the procedure established by law. Since the State is not depriving 
the respondents'-students of their right to educati on, Arti cle 21 is not att racted, it is 
submitt ed. If and when the State makes a law taking away the right to educati on, would 
Arti cle 21 be att racted, according to them. This argument, in our opinion, is really born 
of confusion; at any rate, it is designed to confuse the issue. The fi rst questi on is whether 
the right to life guaranteed by Arti cle 21 does take in the right to educati on or not. It is 
then that the second questi on arises whether the State is taking away that right. The 
mere fact that the State is not taking away the right as at present does not mean that 
right to educati on is not included within the right to life. The content of the right is not 
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determined by percepti on of threat. The content of right to life is not to be determined on 
the basis of existence or absence of threat of deprivati on. The eff ect of holding that right 
to educati on is implicit in the right to life is that the State cannot deprive the citi zen of his 
right to educati on except in accordance with the procedure prescribed by law.

171. In the above state of law, it would not be correct to contend that Mohini Jain was wrong 
insofar as it declared that “the right to educati on fl ows directly from right to life”. But the 
questi on is what is the content of this right? How much and what level of educati on is 
necessary to make the life meaningful? Does it mean that every citi zen of this country can 
call upon the State to provide him educati on of his choice? In other words, whether the 
citi zens of this country can demand that the State provide adequate number of medical 
colleges, engineering colleges and other educati onal insti tuti ons to sati sfy all their 
educati onal needs? Mohini Jain seems to say, yes. With respect, we cannot agree with such 
a broad propositi on. The right to educati on which is implicit in the right to life and personal 
liberty guaranteed by Arti cle 21 must be construed in the light of the directi ve principles in 
Part IV of the Consti tuti on. So far as the right to educati on is concerned, there are several 
arti cles in Part IV which expressly speak of it. Arti cle 41 says that the “State shall, within 
the limits of its economic capacity and development, make eff ecti ve provision for securing 
the right to work, to educati on and to public assistance in cases of unemployment, 
old age, sickness and disablement, and in other cases of undeserved want”. Arti cle 45 
says that “the State shall endeavour to provide, within a period of ten years from the 
commencement of this Consti tuti on, for free and compulsory educati on for all children 
unti l they complete the age of fourteen years”. Arti cle 46 commands that “the State shall 
promote with special care the educati onal and economic interests of the weaker secti ons 
of the people, and, in parti cular, of the Scheduled Castes and the Scheduled Tribes, and 
shall protect them from social injusti ce and all forms of exploitati on”. Educati on means 
knowledge — and “knowledge itself is power”. As rightly observed by John Adams, “the 
preservati on of means of knowledge among the lowest ranks is of more importance to the 
public than all the property of all the rich men in the country”. (Dissertati on on Canon and 
Feudal Law, 1765) It is this concern which seems to underlie Arti cle 46. It is the tyrants 
and bad rulers who are afraid of spread of educati on and knowledge among the deprived 
classes. Witness Hitler railing against universal educati on. He said: “Universal educati on is 
the most corroding and disintegrati ng poison that liberalism has ever invented for its own 
destructi on.” (Rauschning, The Voice of Destructi on: Hitler Speaks.) A true democracy is 
one where educati on is universal, where people understand what is good for them and 
the nati on and know how to govern themselves. The three Arti cles 45, 46 and 41 are 
designed to achieve the said goal among others. It is in the light of these Arti cles that 
the content and parameters of the right to educati on have to be determined. Right to 
educati on, understood in the context of Arti cles 45 and 41, means: (a) every child/citi zen 
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of this country has a right to free educati on unti l he completes the age of fourteen years 
and (b) aft er a child/citi zen completes 14 years, his right to educati on is circumscribed by 
the limits of the economic capacity of the State and its development. We may deal with 
both these limbs separately.

172. Right to free educati on for all children unti l they complete the age of fourteen years (Art. 
45). It is noteworthy that among the several arti cles in Part IV, only Arti cle 45 speaks of 
a ti me-limit; no other arti cle does. Has it no signifi cance? Is it a mere pious wish, even 
aft er 44 years of the Consti tuti on? Can the State fl out the said directi on even aft er 44 
years on the ground that the arti cle merely calls upon it to “endeavour to provide” the 
same and on the further ground that the said arti cle is not enforceable by virtue of the 
declarati on in Arti cle 37. Does not the passage of 44 years — more than four ti mes the 
period sti pulated in Arti cle 45 — convert the obligati on created by the arti cle into an 
enforceable right? In this context, we feel constrained to say that allocati on of available 
funds to diff erent sectors of educati on in India discloses an inversion of prioriti es indicated 
by the Consti tuti on. The Consti tuti on contemplated a crash programme being undertaken 
by the State to achieve the goal set out in Arti cle 45. It is relevant to noti ce that Arti cle 45 
does not speak of the “limits of its economic capacity and development” as does Arti cle 
41, which inter alia speaks of right to educati on. What has actually happened is — more 
money is spent and more att enti on is directed to higher educati on than to — and at the 
cost of — primary educati on. (By primary educati on, we mean the educati on, which a 
normal child receives by the ti me he completes 14 years of age.) Neglected more so are 
the rural sectors, and the weaker secti ons of the society referred to in Arti cle 46. We 
clarify, we are not seeking to lay down the prioriti es for the Government — we are only 
emphasising the consti tuti onal policy as disclosed by Arti cles 45, 46 and 41. Surely the 
wisdom of these consti tuti onal provisions is beyond questi on. This inversion of prioriti es 
has been commented upon adversely by both the educati onists and economists.

173. Gunnar Myrdal, the noted economist and sociologist, a recognised authority on South 
Asia, in his book ‘Asian Drama’ (Abridged Editi on — published in 1972) makes these 
percepti ve observati ons at page 335:

“But there is another and more valid criti cism to make. Although the declared purpose 
was to give priority to the increase of elementary schooling in order to raise the rate of 
literacy in the populati on, what has actually happened is that secondary schooling has 
been rising much faster and terti ary schooling has increased sti ll more rapidly. There 
is a fairly general tendency for planned targets of increased primary schooling not to 
be reached, whereas targets are over-reached, someti mes substanti ally, as regards 
increases in secondary and, parti cularly, terti ary schooling. This has all happened 
in spite of the fact that secondary schooling seems to be three to fi ve ti mes more 
expensive than primary schooling, and schooling at the terti ary level fi ve to seven 
ti mes more expensive than at the secondary level.
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What we see functi oning here is the distorti on of development from planned targets 
under the infl uence of the pressure from parents and pupils in the upper strata 
who everywhere are politi cally powerful. Even more remarkable is the fact that 
this tendency to distorti on from the point of view of the planning objecti ves is more 
accentuated in the poorest countries, Pakistan, India, Burma and Indonesia, which 
started out with far fewer children in primary schools and which should therefore 
have the strongest reasons to carry out the programme of giving primary schooling 
the highest priority. It is generally the poorest countries that are spending least, even 
relati vely, on primary educati on, and that are permitti  ng the largest distorti ons from 
the planned targets in favour of secondary and terti ary educati on.”

174. In his other book Challenge of World Poverty (published in 1970, Chapter 6 ‘Educati on’) he 
discusses elaborately the reasons for and the consequences of neglect of basic educati on 
in this country. He quotes J.P. Naik, (the renowned educati onist, whose Report of the 
Educati on Commission, 1966 is sti ll considered to be the most authoritati ve study of the 
educati on scene in India) as saying “Educati onal development ... is benefi ti ng the ‘haves’ 
more than the ‘have nots’. This is a negati on of social justi ce and ‘planning’ proper” — and 
our Consti tuti on speaks repeatedly of social justi ce [Preamble and Arti cle 38(1)]. As late as 
1985, the Ministry of Educati on had this to say in para 3.74 of its publicati on Challenge of 
Educati on — A Policy Perspecti ve. It is stated there:

“3.74 Considering the consti tuti onal imperati ve regarding the universalisati on of 
elementary educati on it was to be expected that the share of this sector would be 
protected from att ributi on (sic). Facts, however, point in the opposite directi on. From 
a share of 56 per cent in the First Plan, it declined to 35 per cent in the Second Plan, 
to 34 per cent in the Third Plan, to 30 per cent in the Fourth Plan. It started going up 
again only in the Fift h Plan, when it was at the level of 32 per cent, increasing in Sixth 
Plan to 36 per cent, sti ll 20 per cent below the First Plan level. On the other hand, 
between the First and the Sixth Five Year Plans, the share of university educati on went 
up from 9 per cent to 16 per cent.”

175. Be that as it may, we must say that at least now the State should honour the command of 
Arti cle 45. It must be made a reality — at least now. Indeed, the Nati onal Educati on Policy 
1986 says that the promise of Arti cle 45 will be redeemed before the end of this century. 
Be that as it may, we hold that a child (citi zen) has a fundamental right to free educati on 
up to the age of 14 years.

176. This does not however mean that this obligati on can be performed only through the 
State Schools. It can also be done by permitti  ng, recognising and aiding voluntary non-
governmental organisati ons, who are prepared to impart free educati on to children. This 
does not also mean that unaided private schools cannot conti nue. They can, indeed, they 
too have a role to play. They meet the demand of that segment of populati on who may not 
wish to have their children educated in State-run schools. They have necessarily to charge 
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fees from the students. In this judgment, however, we do not wish to say anything about 
such schools or for that matt er other private educati onal insti tuti ons except ‘professional 
colleges’. This discussion is really necessitated on account of the principles enunciated in 
Mohini Jain and the challenge mounted against those principles in these writ peti ti ons.

177. At this juncture, it would be appropriate to refer to the additi onal affi  davit fi led by the 
Union of India. In this affi  davit, the present state of primary and upper primary educati on 
is set out. (Primary stage means Classes I to V. Upper primary stage means Classes VI 
to VIII.) Aft er setti  ng out the parti culars of number of schools and enrolment therein, 
it is stated in para 3 that “this increase provided Indian Educati on System with one of 
the largest systems in the world, providing accessibility within 1 km. walking distance of 
primary schools to 8.26 lakh habitati ons containing about 94% of the country's populati on. 
Growth in enrolment in the decade of 80s showed an accelerati on that has now brought 
enrolment rates close of 100% at primary stage”. Again in para 4, under the subheading 
“Free educati on”, the following statement occurs:

“4. In the endeavour to increase enrolment and achieve the target of UEE, all State 
Governments have abolished tuiti on fees in Government schools run by local bodies 
and (sic educati on in) private aided insti tuti ons is mostly free in these States; however, 
in private unaided schools which consti tute 3.7% of the total elementary schools in 
the country, some fee is charged. Thus, overall, it may be said that educati on up 
to elementary level in practi cally all schools is free. Other costs of educati on such 
as textbooks, uniforms, schools-bags, transport etc. are not borne by States except 
in a very few cases by way of incenti ves to children of indigent families or those 
belonging to Scheduled Caste/Scheduled Tribe categories. The reason why the State 
Governments are unable to bear this additi onal expenditure is that 96% of expenditure 
on elementary educati on goes in meeti ng the salaries of teaching and non-teaching 
staff .”

178. Para 5 of the affi  davit deals with “Compulsory educati on”. It reads as follows:

“5. 14 States and 4 Union Territories have enacted legislati on to make educati on 
compulsory but the socio-economic compulsions that keep the children away from 
schools have restrained them from prescribing the rules and regulati ons whereby 
those provisions can be endorsed.”

179. The affi  davit also menti ons the steps taken by Central and State Governments in pursuance 
of Nati onal Educati on Policy including “Operati on Blackboard” and its contributi on to the 
increase in primary educati on. It was indeed grati fying to note these facts, though much 
more remains to be done to raise the quality of instructi on.

180. Before proceeding further, we think it right to say this: We are aware that “educati on is 
the second highest sector of budgeted expenditure aft er the defence. A litt le more than 
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three per cent of the Gross Nati onal Product is spent in educati on”, as pointed out in 
para 2.31 of Challenge of Educati on. But this very publicati on says that “in comparison 
to many countries, India spends much less on educati on in terms of the proporti on of 
Gross Nati onal Product” — and further “in spite of the fact that educati onal expenditure 
conti nues to be the highest item of expenditure next only to defence the resource gap for 
educati onal needs is one of the major problems. Most of the current expenditure is only in 
the form of salary payment. It hardly needs to be stated that additi onal capital expenditure 
would greatly augment teacher producti vity because in the absence of expenditure on 
other heads even the uti lisati on of staff  remains low.” We do realise that ulti mately it is 
a questi on of resources and resources-wise this country is not in a happy positi on. All we 
are saying is that while allocati ng the available resources, due regard should be had to the 
wise words of the Founding Fathers in Arti cles 45 and 46. Not that we are not aware of 
the importance and signifi cance of higher educati on. What may perhaps be required is a 
proper balancing of the various sectors of educati on.

181. Right to educati on aft er the child/citi zen completes the age of 14 years. The right to 
educati on further means that a citi zen has a right to call upon the State to provide 
educati onal faciliti es to him within the limits of its economic capacity and development. 
By saying so, we are not transferring Arti cle 41 from Part IV to Part III — we are merely 
relying upon Arti cle 41 to illustrate the content of the right to educati on fl owing from 
Arti cle 21. We cannot believe that any State would say that it need not provide educati on 
to its people even within the limits of its economic capacity and development. It goes 
without saying that the limits of economic capacity are, ordinarily speaking, matt ers 
within the subjecti ve sati sfacti on of the State.

182. In the light of the above enunciati on, the apprehension expressed by the counsel for 
the peti ti oners that by reading the right to educati on into Arti cle 21, this Court would 
be enabling each and every citi zen of this country to approach the courts to compel the 
State to provide him such educati on as he chooses must be held to be unfounded. The 
right to free educati on is available only to children unti l they complete the age of 14 
years. Thereaft er, the obligati on of the State to provide educati on is subject to the limits 
of its economic capacity and development. Indeed, we are not stati ng anything new. This 
aspect has already been emphasised by this Court in Francis C. Mullin v. Administrator, 
Union Territory of Delhi. While elaborati ng the scope of the right guaranteed under Arti cle 
21, this Court stated: (SCC pp. 618-19, para 8)

“But the questi on which arises is whether the right to life is limited only to protecti on 
of limb or faculty or does it go further and embrace something more. We think that 
the right to life includes right to live with human dignity and all that goes along with 
it viz., the bare necessiti es of life such as adequate nutriti on, clothing and shelter 
and faciliti es for reading, writi ng and expressing oneself in diverse forms, freely 
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moving about and mixing and commingling with fellow human beings. Of course, the 
magnitude and content of the components of this right would depend upon the extent 
of the economic development of the country, but it must, in any view of the matt er, 
include the right to the basic necessiti es of life and also the right to carry on such 
functi ons and acti viti es as consti tute the bare minimum expression of the human-self.”

183. We must hasten to add that just because we have relied upon some of the directi ve 
principles to locate the parameters of the right to educati on implicit in Arti cle 21, it 
does not follow automati cally that each and every obligati on referred to in Part IV 
gets automati cally included within the purview of Arti cle 21. We have held the right to 
educati on to be implicit in the right to life because of its inherent fundamental importance. 
As a matt er of fact, we have referred to Arti cles 41, 45 and 46 merely to determine the 
parameters of the said right.

 .....

Ground Reality

193. Notwithstanding the fact that educati on is the second highest sector of budgeted 
expenditure aft er defence, the outlay on educati on is woefully inadequate to the needs 
of the people. Whereas many other countries spend six to eight per cent of their Gross 
Nati onal Product on educati on, our expenditure on educati on is only three per cent of 
the Gross Nati onal Product. Seventy-fi ve to eighty per cent of the expenditure goes in 
paying the salaries of the teachers and other connected staff . These are the statements 
made in the Government of India publicati on Challenge of Educati on — A Policy 
Perspecti ve referred to hereinbefore. Even so, on account of lack of proper supervision, 
lack of self-discipline and commitment, the quality and standard of instructi on in most 
of the Government schools and colleges — except the professional colleges — is woeful. 
This has provided an occasion and an opportunity to private educati onal insti tuti ons 
to fi ll the void, both in terms of meeti ng the need and more parti cularly in the matt er 
of quality of instructi on. Because, the State is in no positi on to devote more resources 
and also because the need is constantly growing, it is not possible to do without private 
educati onal insti tuti ons. In this context, it is appropriate — nay, necessary, to noti ce the 
stand of the Government of India in this behalf. It is thus: the Central Government does 
not have the resources to undertake any additi onal fi nancial responsibility for medical or 
technical educati on; it is unable to aid any private educati onal insti tuti on fi nancially at a 
level higher than at present; therefore the policy of the Central Government is to involve 
private and voluntary eff orts in the educati on sector in conformity with accepted norms 
and goals; however, the private educati onal insti tuti ons cannot be compelled to charge 
only that fee as is charged in Governmental insti tuti ons; in 1986, the Central Government 
has evolved the ‘New Educati on Policy’ — according to it, “in the interests of maintaining 
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the standards and for several other valid reasons, the commercialisati on of technical and 
professional educati on will be curbed. An alternati ve system will be devised to involve 
private and voluntary eff ort in this sector of educati on, in conformity with accepted norms 
and goals.” (vide paras 6-20); the amendments proposed to I.M.C. Act, 1956 in 1987 have 
not materialised so far; so far as engineering colleges are concerned, permission is being 
granted by the A.I.C.T.E. subject to the conditi on that they do not collect any capitati on 
fee; according to the guidelines issued by the A.I.C.T.E., the Technical Colleges will be 
permitt ed to recover ‘only a graded percentage of the average cost of student educati on, 
depending on whether the insti tuti on is Government-funded, Government-aided or 
unaided’. (According to these guidelines, it is stated, the students will be asked to pay 20% 
of the cost in Government-funded insti tuti ons, 30-35% in Government-aided and 70% in 
unaided insti tuti ons.) It is fi nally submitt ed that:

“(a) Conferring unconditi onal and unqualifi ed right to educati on at all levels to every 
citi zen involving a consti tuti onal obligati on on the State to establish educati onal 
insti tuti ons either directly or through State agencies is not warranted by the 
Consti tuti on besides being unrealisti c and impracti cal.

(b) When the Government grants recogniti on to private educati onal insti tuti ons it 
does not create an agency to fulfi l its obligati ons under the Consti tuti on and there 
is no scope to import the concept of agency in such a situati on.

(c)  The principles laid down in Mohini Jain case do require reconsiderati on.

(d)  It would be unrealisti c and unwise to discourage private initi ati ve in providing 
educati onal faciliti es parti cularly for higher educati on. The private sector should 
be involved and indeed encouraged to augment the much needed resources in the 
fi eld of educati on, thereby making as much progress as possible in achieving the 
Consti tuti onal goals in this respect.

(e)  At the same ti me, regulatory controls have to be conti nued and strengthened in 
order to prevent private educati onal insti tuti ons from commercialising educati on.

 (f)  Regulatory measures should be maintained and strengthened so as to ensure that 
private educati onal insti tuti ons maintain minimum standards and faciliti es.

(g)  Admissions within all groups and categories should be based on merit. There may 
be reservati on of seats in favour of the weaker secti ons of the society and other 
groups which deserve special treatment. The norms for admission should be pre-
determined and transparent.”

The stand of the State Governments of Andhra Pradesh, Karnataka, Maharashtra and Tamil 
Nadu is no diff erent.

194. The hard reality that emerges is that private educati onal insti tuti ons are a necessity in the 
present day context. It is not possible to do without them because the Governments are 
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in no positi on to meet the demand — parti cularly in the sector of medical and technical 
educati on which call for substanti al outlays. While educati on is one of the most important 
functi ons of the Indian State it has no monopoly therein. Private educati onal insti tuti ons 
— including minority educati onal insti tuti ons — too have a role to play.

195. Private educati onal insti tuti ons may be aided as well as un-aided. Aid given by the 
Government may be cent per cent or parti al. So far as aided insti tuti ons are concerned, 
it is evident, they have to abide by all the rules and regulati ons as may be framed by 
the Government and/or recognising/affi  liati ng authoriti es in the matt er of recruitment of 
teachers and staff , their conditi ons of service, syllabus, standard of teaching and so on. 
In parti cular, in the matt er of admission of students, they have to follow the rule of merit 
and merit alone — subject to any reservati ons made under Arti cle 15. They shall not be 
enti tled to charge any fees higher than what is charged in Governmental insti tuti ons for 
similar courses. These are and shall be understood to be the conditi ons of grant of aid. 
The reason is simple: public funds, when given as grant — and not as loan — carry the 
public character wherever they go; public funds cannot be donated for private purposes. 
The element of public character necessarily means a fair conduct in all respects consistent 
with the consti tuti onal mandate of Arti cles 14 and 15. All the Governments and other 
authoriti es in charge of granti ng aid to educati onal insti tuti ons shall expressly provide 
for such conditi ons (among others), if not already provided, and shall ensure compliance 
with the same. Again aid may take several forms. For example, a medical college does 
necessarily require a hospital. We are told that for a 100-seat medical college, there must 
be a fully equipped 700-bed hospital. Then alone, the medical college can be allowed to 
functi on. A Private Medical College may not have or may not establish a hospital of its own. 
It may request the Government and the Government may permit it to avail of the services 
of a Government hospital for the purpose of the college free of charge. This would also 
be a form of aid and the conditi ons aforesaid have to be imposed — may be with some 
relaxati on in the matt er of fees chargeable — as observed. The Governments (Central 
and State) and all other authoriti es granti ng aid shall impose such conditi ons forthwith, if 
not already imposed. These conditi ons shall apply to existi ng as well as proposed private 
educati onal insti tuti ons.

196. So far as unaided insti tuti ons are concerned, it is obvious that they cannot be compelled 
to charge the same fee as is charged in Governmental insti tuti ons. If they do so voluntarily, 
it is perfectly welcome but they cannot be compelled to do so, for the simple reason 
that they have to meet the cost of imparti ng educati on from their own resources — and 
the main source, apart from donati ons/chariti es, if any, can only be the fees collected 
from the students. It is here that the concepts of ‘self-fi nancing educati onal insti tuti ons’ 
and ‘cost-based educati onal insti tuti ons’ come in. This situati on presents several diffi  cult 
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problems. How does one determine the ‘cost of educati on’ and how and by whom can 
it be regulated? The cost of educati on may vary, even within the same faculty, from 
insti tuti on to insti tuti on. The faciliti es provided, equipment, infrastructure, standard and 
quality of educati on obtaining may vary from insti tuti on to insti tuti on. The court cannot 
certainly do this. It must be done by Government or University or such other authority 
as may be designated in that behalf. Even so, some questi ons do arise — whether cost-
based educati on only means running charges or can it take in capital outlay? Who pays or 
who can be made to pay for establishment, expansion and improvement/diversifi cati on of 
private educati onal insti tuti ons? Can an individual or body of persons fi rst collect amounts 
(by whatever name called) from the intending students and with those monies establish 
an insti tuti on — an acti vity similar to builders of apartments in the citi es? How much 
should the students coming in later years pay? Who should work out the economics of 
each insti tuti on? Any soluti on evolved has to take into account all these variable factors. 
But one thing is clear: commercialisati on of educati on cannot and should not be permitt ed. 
The Parliament as well as State Legislatures have expressed this intenti on in unmistakable 
terms. Both in the light of our traditi on and from the standpoint of interest of general 
public, commercialisati on is positi vely harmful; it is opposed to public policy. As we shall 
presently point out, this is one of the reasons for holding that imparti ng educati on cannot 
be trade, business or profession. The questi on is how to encourage private educati onal 
insti tuti ons without allowing them to commercialise the educati on? This is the troublesome 
questi on facing the society, the Government and the courts today. But before we proceed 
to evolve a scheme to meet this problem, it is necessary to answer a few other questi ons 
raised before us.

Right to Establish an Educational Institution

197. Arti cle 19(1)(g) of the Consti tuti on declares that all citi zens of this country shall have the 
right “to practi ce any profession, or to carry on any occupati on, trade or business”. Clause 
(6) of Arti cle 19, however, says:

“Nothing in sub-clause (g) of the said clause shall aff ect the operati on of any existi ng 
law insofar as it imposes or prevents the State from making any law imposing, in the 
interests of the general public, reasonable restricti ons on the exercise of the right 
conferred by the said sub-clause, and, in parti cular, nothing in the said sub-clause 
shall aff ect the operati on of any existi ng law insofar as it relates to, or prevents the 
State from making any law relati ng to,—

(i) the professional or technical qualifi cati ons necessary for practi sing any profession 
or carrying on any occupati on, trade or business, or

(ii) the carrying on by the State, or by a corporati on owned or controlled by the State, 
of any trade, business, industry or service, whether to the exclusion, complete or 
parti al, of citi zens or otherwise.”
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 While we do not wish to express any opinion on the questi on whether the right to 
establish an educati onal insti tuti on can be said to be carrying on any “occupati on” within 
the meaning of Arti cle 19(1)(g), — perhaps, it is — we are certainly of the opinion that 
such acti vity can neither be a trade or business nor can it be a profession within the 
meaning of Arti cle 19(1)(g). Trade or business normally connotes an acti vity carried on 
with a profi t moti ve. Educati on has never been commerce in this country. Making it one 
is opposed to the ethos, traditi on and sensibiliti es of this nati on. The argument to the 
contrary has an unholy ring to it. Imparti ng of educati on has never been treated as a trade 
or business in this country since ti me immemorial. It has been treated as a religious duty. 
It has been treated as a charitable acti vity. But never as trade or business. We agree with 
Gajendragadkar, J. that “educati on in its true aspect is more a mission and a vocati on rather 
than a profession or trade or business, however wide may be the denotati on of the two 
latt er words ....” (See University of Delhi.) The Parliament too has manifested its intenti on 
repeatedly (by enacti ng the U.G.C. Act, I.M.C. Act and A.I.C.T.E. Act) that commercialisati on 
of educati on is not permissible and that no person shall be allowed to steal a march over 
a more meritorious candidate because of his economic power. The very same intenti on is 
expressed by the Legislatures of Andhra Pradesh, Karnataka, Maharashtra and Tamil Nadu 
in the Preamble to their respecti ve enactments prohibiti ng charging of capitati on fee.

198. We are, therefore, of the opinion, adopti ng the line of reasoning in State of Bombay v. 
R.M.D. Chamarbaugwala that imparti ng educati on cannot be treated as a trade or business. 
Educati on cannot be allowed to be converted into commerce nor can the peti ti oners seek 
to obtain the said result by relying upon the wider meaning of “occupati on”. The content 
of the expression “occupati on” has to be ascertained keeping in mind the fact that clause 
(g) employs all the four expressions viz., profession, occupati on, trade and business. Their 
fi elds may overlap, but each of them does certainly have a content of its own, disti nct from 
the others. Be that as it may, one thing is clear — imparti ng of educati on is not and cannot 
be allowed to become commerce. A law, existi ng or future, ensuring against it would be 
a valid measure within the meaning of clause (6) of Arti cle 19. We cannot, therefore, 
agree with the contrary propositi on enunciated in Sakharkherda Educati on Society v. State 
of Maharashtra, Andhra Kesari Educati on Society v. Govt. of A.P. and Bapuji Educati onal 
Assn. v. State.

199. The learned counsel for the peti ti oners relied upon certain decisions in support of their 
contenti on that right to establish an educati onal insti tuti on fl ows from Arti cle 19(1)(g). The 
fi rst is in Bharat Sevashram Sangh v. State of Gujarat a decision of a Bench consisti ng of E.S. 
Venkataramiah and Ranganath Misra, JJ. At page 609 (page 56 of SCC, para 7), while dealing 
with Secti on 33 of the Gujarat Secondary Educati on Act empowering the Government to 
take over an educati onal insti tuti on in certain situati ons for a period not exceeding fi ve 



EDUCATION 19

years, the learned Judges observed that “the said provision is introduced in the interest 
of the general public and does not in any way aff ect prejudicially the fundamental right 
of the management guaranteed under Arti cle 19(1)(g) of the Consti tuti on”. Actually, the 
issue now before us was not raised or considered in the said decision. Moreover, the 
decision does not say whether it is a profession, occupati on, trade or business.

200. Reliance is then placed upon the seven-Judge Bench decision in Bangalore Water 
Supply and Sewerage Board v. R. Rajappa. Krishna Iyer, J. dealing with the meaning of 
the expression “industry” in I.D. Act observed that even educati onal insti tuti ons would 
fall within the purview of “industry”. We do not think the said observati on in a diff erent 
context has any applicati on here.

201. So far as the other decision in State of Maharashtra v. Lok Shikshan Sanstha is concerned, 
all that the Court held there was that in view of the operati on of emergency, Arti cle 19 is 
not available to the peti ti oners seeking to establish an educati onal insti tuti on. Arti cle 358 
was held to be a bar. But the decision does not say that such a right does inhere in the 
peti ti oners.

202. We are also of the opinion that the said acti vity cannot be called a ‘profession’ within 
the meaning of Arti cle 19(1)(g). It is signifi cant to noti ce the words “to practi ce any 
profession”. Evidently, the reference is to such professions as may be practi ced by citi zens 
i.e., individuals. (See Nati onal Union of Commercial Employees v. M.R. Meher, Industrial 
Tribunal.) Establishing educati onal insti tuti ons can by no stretch of imaginati on be treated 
as “practi sing any profession”. Teaching may be a profession but establishing an insti tuti on, 
employing teaching and non-teaching staff , procuring the necessary infrastructure for 
running a school or college is not ‘practi sing profession’. It may be anything but not 
practi sing a profession. We must make it clear that we have not gone into the precise 
meaning and content of the expressions profession, occupati on, trade or business for the 
reason that it is not necessary for us to do so in view of the approach we are adopti ng 
hereinaft er, which would be evident from the succeeding paragraphs. Our main concern 
in the enti re preceding discussion is only to establish that the acti vity of establishing and/
or running an educati onal insti tuti on cannot be a matt er of commerce.

203. For the purpose of these cases, we shall proceed on the assumpti on that a person or 
body of persons has a right to establish an educati onal insti tuti on in this country. But this 
right, we must make it clear, is not an absolute one. It is subject to such law as may be 
made by the State in the interest of general public.

204. We must, however, make it clear, and which is of crucial importance herein, that the right 
to establish an educati onal insti tuti on does not carry with it the right to recogniti on or 
the right to affi  liati on. In Ahmedabad St. Xaviers College Society v. State of Gujarat it has 
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been held uniformly by all the nine learned Judges that there is no fundamental right to 
affi  liati on. Ray, C.J., stated that this has been “the consistent view of this Court”. They also 
recognised that recogniti on or affi  liati on is essenti al for a meaningful exercise of the right 
to establish and administer educati onal insti tuti ons. Recogniti on may be granted either 
by the Government or any other authority or body empowered to accord recogniti on. 
Similarly, affi  liati on may be granted either by the University or any other academic or 
other body empowered to grant affi  liati on to other educati onal insti tuti ons. In other 
words, it is open to a person to establish an educati onal insti tuti on, admit students, 
impart educati on, conduct examinati on and award certi fi cates to them. But he, or the 
educati onal insti tuti on has no right to insist that the certi fi cates or degrees (if they can 
be called as such) awarded by such insti tuti on should be recognised by the State — much 
less have they the right to say that the students trained by the insti tuti on should be 
admitt ed to examinati ons conducted by the University or by the Government or any other 
authority, as the case may be. The insti tuti on has to seek such recogniti on or affi  liati on 
from the appropriate agency. Grant of recogniti on and/or affi  liati on is not a matt er of 
course nor is it a formality. Admission to the privileges of a University is a power to be 
exercised with great care, keeping in view the interest of the general public and the nati on. 
It is a matt er of substanti al signifi cance — the very life-blood of a private educati onal 
insti tuti on. Ordinarily speaking, no educati onal insti tuti on can run or survive unless it is 
recognised by the Government or the appropriate authority and/or is affi  liated to one or 
the other Universiti es in the country. Unless it is recognised and/or affi  liated as stated 
above, its certi fi cates will be of no use. No one would join such educati onal insti tuti on. 
As a matt er of fact, by virtue of the provisions of the U.G.C. Act, noti ced hereinabove, no 
educati onal insti tuti on in this country except a University is enti tled to award degrees. 
It is for this reason that all the private educati onal insti tuti ons seek recogniti on and/or 
affi  liati on with a view to enable them to send the students trained by them to appear 
at the examinati ons conducted by the Government/University. The idea is that if such 
students pass the said examinati on, the Government/University will award its degree/
diploma/certi fi cate to them. These educati onal insti tuti ons follow the syllabus prescribed 
by the Government/University, have the same courses of study, follow the same method 
of teaching and training. They do not award their own degrees/qualifi cati ons. They 
prepare their students for University/Government examinati ons, request the University/
Government to permit them to appear at the examinati ons conducted by them and to 
award the appropriate degrees to them. Clearly and indubitably, the recognised/affi  liated 
private educati onal insti tuti ons, supplement the functi on performed by the insti tuti ons of 
the State. Theirs is not an independent acti vity but one closely allied to and supplemental 
to the acti vity of the State. In the above circumstances, it is idle to contend that imparti ng 
of educati on is a business like any other business or that it is an acti vity akin to any other 
acti vity like building of roads, bridges etc. In short, the positi on is this: No educati onal 
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insti tuti on except a University can award degrees (Secti ons 22 and 23 of the U.G.C. Act). 
The private educati onal insti tuti ons cannot award their own degrees. Even if they award 
any certi fi cates or other testi monials they have no practi cal value inasmuch as they are 
not good for obtaining any employment under the State or for admission into higher 
courses of study. The private educati onal insti tuti ons merely supplement the eff ort of 
the State in educati ng the people, as explained above. It is not an independent acti vity. 
It is an acti vity supplemental to the principal acti vity carried on by the State. No private 
educati onal insti tuti on can survive or subsist without recogniti on and/or affi  liati on. The 
bodies which grant recogniti on and/or affi  liati on are the authoriti es of the State. In such a 
situati on, it is obligatory — in the interest of general public — upon the authority granti ng 
recogniti on or affi  liati on to insist upon such conditi ons as are appropriate to ensure not 
only educati on of requisite standard but also fairness and equal treatment in the matt er 
of admission of students. Since the recognising/affi  liati ng authority is the State, it is under 
an obligati on to impose such conditi ons as part of its duty enjoined upon it by Arti cle 14 
of the Consti tuti on. It cannot allow itself or its power and privilege to be used unfairly. The 
incidents att aching to the main acti vity att ach to supplemental acti vity as well. Affi  liati on/
recogniti on is not there for anybody to get it grati s or unconditi onally. In our opinion, no 
Government, authority or University is justi fi ed or is enti tled to grant recogniti on/affi  liati on 
without imposing such conditi ons. Doing so would amount to abdicati ng its obligati ons 
enjoined upon it by Part III; its acti vity is bound to be characterised as unconsti tuti onal 
and illegal. To reiterate, what applies to the main acti vity applies equally to supplemental 
acti vity. The State cannot claim immunity from the obligati ons arising from Arti cles 14 
and 15. If so, it cannot confer such immunity upon its affi  liates. Accordingly, we have 
evolved — with the help of the counsel appearing before us and keeping in view the 
positi ve features of the several Central and State enactments referred to hereinbefore — 
the following scheme which every authority granti ng recogniti on/affi  liati on shall impose 
upon the insti tuti ons seeking such recogniti on/affi  liati on.

205. The idea behind the scheme is to eliminate discreti on in the management altogether in the 
matt er of admission. It is the discreti on in the matt er of admission that is at the root of the 
several ills complained of. It is the discreti on that has mainly led to the commercialisati on 
of educati on. ‘Capitati on fee’ means charging or collecti ng amount beyond what is 
permitt ed by law; all the Acts have defi ned this expression in this sense. We must strive 
to bring about a situati on where there is no room or occasion for the management or 
anyone on its behalf to demand or collect any amount beyond what is permitt ed. We 
must clarify that charging the permitt ed fees by the private educati onal insti tuti ons — 
which is bound to be higher than the fees charged in similar governmental insti tuti ons 
by itself cannot be characterised as capitati on fees. This is the policy underlying all the 
four States enactments prohibiti ng capitati on fees. All of them recognise the necessity 
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of charging higher fees by private educati onal insti tuti ons. They seek to regulate the fees 
that can be charged by them — which may be called permitt ed fees — and to bar them 
from collecti ng anything other than the permitt ed fees, which is what ‘capitati on fees’ 
means. Our att empt in evolving the following scheme precisely is to give eff ect to the said 
legislati ve policy. It would be highly desirable if this scheme is given a statutory shape by 
incorporati ng it in the rules that may be framed under these enactments.

Scheme

206. The scheme evolved herewith is in the nature of guidelines which the appropriate 
Governments and recognising and affi  liati ng authoriti es shall impose and implement 
in additi on to such other conditi ons and sti pulati ons as they may think appropriate as 
conditi ons for grant of permission, grant of recogniti on or grant of affi  liati on, as the case 
may be. We are confi ning the scheme — for the present — only to ‘professional colleges’.

207. The expression ‘professional colleges’ in this scheme includes:

(i) Medical colleges, dental colleges and other insti tuti ons and colleges imparti ng 
Nursing, Pharmacy and other courses allied to Medicine, established and/or run by 
private educati onal insti tuti ons,

(ii) Colleges of Engineering and colleges and insti tuti ons imparti ng technical educati on 
including Electronics, Computer Sciences, established and/or run by private 
educati onal insti tuti ons, and

(iii) such other colleges to which this scheme is made applicable by the Government, 
recognising and/or affi  liati ng authority.

208. The expression “appropriate authority” means the Government, University or other 
authority as is competent to grant permission to establish or to grant recogniti on to a 
professional college.

209. The expression ‘competent authority’ in this scheme means the Government/University 
or other authority, as may be designated by the Government/University or by law, as is 
competent to allot students for admission to various professional colleges in the given 
State.

210. It is made clear that only those insti tuti ons which seek permission to establish and/
or recogniti on and/or affi  liati on from the appropriate authority shall alone be made 
bound by this scheme. This scheme is not applicable to colleges run by Government 
or to University Colleges. In short, the scheme hereinaft er menti oned shall be made a 
conditi on of permission, recogniti on or affi  liati on, as the case may be. For each of them 
viz., grant of permission, grant of recogniti on, grant of affi  liati on, these conditi ons shall 
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necessarily be imposed, in additi on to such other conditi ons as the appropriate authority 
may think appropriate. No private educati onal insti tuti on shall be allowed to send its 
students to appear for an examinati on held by any Government or other body consti tuted 
by it or under any law or to any examinati on held by any University unless the concerned 
insti tuti on and the relevant course of study is recognised by the appropriate authority 
and/or is affi  liated to the appropriate University, as the case may be.

(1)  A professional college shall be permitt ed to be established and/or administered 
only by a Society registered under the Societi es Registrati on Act, 1860 (or the 
corresponding Act, if any, in force in a given State), or by a Public Trust, religious or 
charitable, registered under the Trusts Act, Wakfs Act (or the corresponding legislati on, 
if any, e.g., Tamil Nadu Religious and Charitable Endowments Act and A.P. Religious 
and Charitable Endowments Act). No individual, fi rm, company or other body of 
individuals, by whatever appellati on called — except those menti oned above — will 
be permitt ed to establish and/or administer a professional college. All the existi ng 
professional colleges which do not conform to the above norm shall be directed to 
take appropriate steps to comply with the same within a period of six months from 
today. In default whereof, recogniti on/affi  liati on accorded shall stand withdrawn. [In 
this connecti on reference may be had to Rule 86(2) of Maharashtra Grant-in-aid Code 
(referred to in State of Maharashtra v. Lok Shikshan Sanstha) which provided that 
schools which are not registered under the Societi es Registrati on Act, shall not be 
eligible for grant. Grant of recogniti on and affi  liati on is of no less signifi cance.]

(2)  At least, 50% of the seats in every professional college shall be fi lled by the nominees 
of the Government or University, as the case may be, hereinaft er referred to as “free 
seats”. These students shall be selected on the basis of merit determined on the basis 
of a common entrance examinati on where it is held or in the absence of an entrance 
examinati on, by such criteria as may be determined by the competent authority or the 
appropriate authority, as the case may be. It is, however, desirable and appropriate 
to have a common entrance examinati on for regulati ng admissions to these colleges/
insti tuti ons, as is done in the State of Andhra Pradesh. The remaining 50% seats 
(payment seats) shall be fi lled by those candidates who are prepared to pay the fee 
prescribed therefor and who have complied with the instructi ons regarding deposit 
and furnishing of cash security/Bank guarantee for the balance of the amount. The 
allotment of students against payment seats shall also be done on the basis of inter 
se merit determined on the same basis as in the case of free seats. There shall be no 
quota reserved for the management or for any family, caste or community which may 
have established such college. The criteria of eligibility and all other conditi ons shall 
be the same in respect of both free seats and payment seats. The only disti ncti on shall 
be the requirement of higher fee by the ‘payment students’. The Management of a 
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professional college shall not be enti tled to impose or prescribe any other and further 
eligibility criteria or conditi on for admission either to free seats or to payment seats. 
It shall, however, be open to a professional college to provide for reservati on of seats 
for consti tuti onally permissible classes with the approval of the affi  liati ng University. 
Such reservati ons, if any, shall be made and noti fi ed to the competent authority and 
the appropriate authority at least one month prior to the issuance of noti fi cati on 
calling for applicati ons for admission to such category of colleges. In such a case, the 
competent authority shall allot students keeping in view the reservati ons provided by 
a college. The rule of merit shall be followed even in such reserved categories.

(3)  The number of seats available in the professional colleges (to which this scheme is 
made applicable) shall be fi xed by the appropriate authority. No professional college 
shall be permitt ed to increase its strength except under the permission or authority 
granted by the appropriate authority.

(4)  No professional college shall call for applicati ons for admission separately or 
individually. All the applicati ons for admission to all the seats available in such colleges 
shall be called for by the competent authority alone, along with applicati ons for 
admission to Government/University Colleges of similar nature. For example, there 
shall be only one noti fi cati on by the competent authority calling for applicati ons for 
all the medical colleges in the State — and one noti fi cati on for all the engineering 
colleges in the State and so on. The applicati on forms for admission shall be issued by 
the competent authority (from such offi  ces, centres and places as it may direct). The 
applicati on form shall contain a column or a separate part wherein an applicant can 
indicate whether he wishes to be admitt ed against a payment seat and the order of 
preference, up to three professional colleges.

(5)  Each professional college shall inti mate the competent authority, the State Government 
and the concerned University in advance the fees chargeable for the enti re course 
commencing from that academic year. The total fees shall be divided into the number 
of years/semesters of study in that course. In the fi rst instance, fees only for the fi rst 
year/semester shall be collected. The payment students will be, however, required to 
furnish either cash security or Bank guarantee for the fees payable for the remaining 
years/semesters. The fees chargeable in each professional college shall be subject 
to the ceiling prescribed by the appropriate authority or by a competent court. The 
competent authority shall issue a brochure, on payment of appropriate charges, 
along with the applicati on form for admission, giving full parti culars of the courses 
and the number of seats available, the names of the colleges, their locati on and also 
the fees chargeable by each professional college. The brochure will also specify the 
minimum eligibility conditi ons, the method of admission (whether by entrance test or 
otherwise) and other relevant parti culars.
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(6) (a)  Every State Government shall forthwith consti tute a Committ ee to fi x the ceiling 
on the fees chargeable by a professional college or class of professional colleges, 
as the case may be. The Committ ee shall consist of a Vice-Chancellor, Secretary 
for Educati on (or such Joint Secretary, as he may nominate) and Director, Medical 
Educati on/Director Technical Educati on. The Committ ee shall make such enquiry 
as it thinks appropriate. It shall, however, give opportunity to the professional 
colleges [or their associati on(s), if any] to place such material, as they think fi t. 
It shall, however, not be bound to give any personal hearing to anyone or follow 
any technical rules of law. The Committ ee shall fi x the fee once every three years 
or at such longer intervals, as it may think appropriate.

(b)  It would be appropriate if the U.G.C. frames regulati ons under Secti on 12-A(3) of 
the U.G.C. Act, regulati ng the fees which the affi  liated colleges, operati ng on no-
grant-in-aid basis, are enti tled to charge. The Council for Technical Educati on may 
also consider the advisability of issuing directi ons under Secti on 10 of the A.I.C.T.E. 
Act regulati ng the fees that may be charged in private unaided educati onal 
insti tuti ons imparti ng technical educati on. The Indian Medical Council and the 
Central Government may also consider the advisability of such regulati on as a 
conditi on for grant of permission to new medical colleges under Secti on 10-A and 
to impose such a conditi on on existi ng colleges under Secti on 10-C.

(c)  The several authoriti es menti oned in sub-paras (a) and (b) shall decide whether 
a private educati onal insti tuti on is enti tled to charge only that fee as is required 
to run the college or whether the capital cost involved in establishing a college 
can also be passed on to the students and if so, in what manner. Keeping in view 
the need, the interest of general public and of the nati on, a policy decision may 
be taken. It would be more appropriate if the Central Government and these 
several authoriti es (U.G.C., I.M.C. and A.I.C.T.E.) coordinate their eff orts and 
evolve a broadly uniform criterion in this behalf. Unti l the Central Government, 
U.G.C., I.M.C. and A.I.C.T.E. issue orders/regulati ons in this behalf, the Committ ee 
referred to in the sub- para (a) of this para shall be operati ve. In other words, the 
working and orders of the Committ ee shall be subject to the orders/regulati ons, 
issued by Central Government, U.G.C., I.M.C. or A.I.C.T.E., as the case may be.

(d)  We must hasten to add that what we have said in this clause is merely a reiterati on 
of the duty — nay, obligati on — placed upon the Governments of Andhra Pradesh, 
Maharashtra, Karnataka and Tamil Nadu by their respecti ve legislatures — to wit, 
Secti on 7 of Andhra Pradesh Act 5 of 1983, Secti on 4 of Maharashtra Act 6 of 
1988, Secti on 5 of Karnataka Act of 1984 and Secti on 4 of Tamil Nadu Act 57 of 
1992. Other States too may have to have similar provisions, carrying statutory 
force.
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(7)  Any candidate who fulfi ls the eligibility conditi ons would be enti tled to apply for 
admission. Aft er the free seats in professional colleges are fi lled up, at least 10 days' 
ti me will be given to the candidates (students) to opt to be admitt ed against payment 
seats. The candidates shall be enti tled to indicate their choice for any three colleges 
(if available). In such a case, he shall comply with the deposit and cash security/Bank 
guarantee — taking the insti tuti on charging the highest fees as the basis — within 
the said period of ten days. If he is admitt ed in an insti tuti on, charging less fee, the 
diff erence amount shall be refunded to him. (The cash security or Bank guarantee 
shall be in favour of the competent authority, who shall transfer the same in favour of 
the appropriate college if that student is admitt ed.)

(8)  The results of the entrance examinati on, if any, held should be published at least in 
two leading newspapers, one in English and the other in vernacular. The payment 
candidates shall be allott ed to diff erent professional colleges on the basis of merit-
cum-choice. The allotment shall be made by the competent authority. A professional 
college shall be bound to admit the students so allott ed. The casual vacancies or 
unfi lled vacancies, if any, shall also be fi lled in the same manner. The management of 
a professional college shall not be permitt ed to admit any student other than the one 
allott ed by the competent authority — whether against free seat or payment seat, 
as the case may be. It is made clear that even in the matt er of reserved categories, 
if any, the principle of inter se merit shall be followed. All allotments made shall be 
published in two leading newspapers as aforesaid and on the noti ce-boards of the 
respecti ve colleges and at such other places as the competent authority may direct, 
along with the marks obtained by each candidate in the relevant entrance test or 
qualifying examinati on, as the case may be. No professional college shall be enti tled 
to ask for any other or further payment or amount, under whatever name it may be 
called, from any student allott ed to it — whether against the free seat or payment 
seat.

(9)  Aft er making the allotments, the competent authority shall also prepare and publish 
a waiti ng list of the candidates along with the marks obtained by them in the relevant 
test/examinati on. The said list shall be followed for fi lling up any casual vacancies 
or ‘drop-out’ vacancies arising aft er the admissions are fi nalised. These vacancies 
shall be fi lled unti l such date as may be prescribed by the competent authority. Any 
vacancies sti ll remaining aft er such date can be fi lled by the management.

211. It is made clear that it shall be open to the appropriate authority and the competent 
authority to issue such further instructi ons or directi ons, as they may think appropriate 
not inconsistent with this scheme, by way of elaborati on and elucidati on.
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212. This scheme shall apply to and govern the admissions to professional colleges commencing 
from the academic year 1993-94.

213. We are aware that unti l the commencement of the current academic year, Andhra 
Pradesh was following a somewhat diff erent patt ern in the matt er of fi lling the seats in 
private unaided engineering colleges. Though all the available seats were being fi lled 
by the allott ees of the Convenor (State) — and the managements were not allowed to 
admit any student on their own — a uniform fee was collected from all the students. The 
concepts of ‘free seats’ and ‘payment seats’ were therefore not relevant in such a situati on 
— all were payment seats only. We cannot say that such a system is consti tuti onally not 
permissible. But our idea in devising this scheme has been to provide more opportuniti es 
to meritorious students, who may not be able to pay the enhanced fee prescribed by the 
Government for such colleges. The system devised by us would mean correspondingly 
more fi nancial burden on payment students whereas in the aforesaid system (in vogue in 
Andhra Pradesh) the fi nancial burden is equally distributed among all the students. The 
theoreti cal foundati on for our method is that a candidate/student who is stealing a march 
over his compatriot on account of his economic power should be made not only to pay 
for himself but also to pay for another meritorious student. This is the social justi fi cati on 
behind the fi ft y per cent rule prescribed in clause (2) of this scheme. In the interest of 
uniformity and in the light of the above social theory, we direct the State of Andhra 
Pradesh to adhere to the system derived (sic devised) by us.

214. In view of the above, we do not think it necessary to go into or answer questi on No. 3. In 
our opinion, the said questi on requires debate in a greater depth and any expression of 
opinion thereon at this juncture is not really warranted.

 .....

226. For the above reasons the writ peti ti ons and civil appeals except W.P. (C) No. 855 of 1992, 
C.A. No. 3573 of 1992 and the civil appeals arising from SLP Nos. 13913 and 13940 of 1992 
are disposed of in the following terms:

1.  The citi zens of this country have a fundamental right to educati on. The said right 
fl ows from Arti cle 21. This right is, however, not an absolute right. Its content and 
parameters have to be determined in the light of Arti cles 45 and 41. In other words 
every child/citi zen of this country has a right to free educati on unti l he completes 
the age of fourteen years. Thereaft er his right to educati on is subject to the limits of 
economic capacity and development of the State.

2.  The obligati ons created by Arti cles 41, 45 and 46 of the Consti tuti on can be discharged 
by the State either by establishing insti tuti ons of its own or by aiding, recognising and/
or granti ng affi  liati on to private educati onal insti tuti ons. Where aid is not granted to 
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private educati onal insti tuti ons and merely recogniti on or affi  liati on is granted it may 
not be insisted that the private educati onal insti tuti on shall charge only that fee as 
is charged for similar courses in governmental insti tuti ons. The private educati onal 
insti tuti ons have to and are enti tled to charge a higher fee, not exceeding the ceiling 
fi xed in that behalf. The admission of students and the charging of fee in these private 
educati onal insti tuti ons shall be governed by the scheme evolved herein — set out in 
Part III of this Judgment.

3.  A citi zen of this country may have a right to establish an educati onal insti tuti on but no 
citi zen, person or insti tuti on has a right much less a fundamental right, to affi  liati on or 
recogniti on, or to grant-in-aid from the State. The recogniti on and/or affi  liati on shall 
be given by the State subject only to the conditi ons set out in, and only in accordance 
with the scheme contained in Part III of this Judgment. No Government/University or 
authority shall be competent to grant recogniti on or affi  liati on except in accordance 
with the said scheme. The said scheme shall consti tute a conditi on of such recogniti on 
or affi  liati on, as the case may be, in additi on to such other conditi ons and terms 
which such Government, University or other authority may choose to impose. Those 
receiving aid shall, however, be subject to all such terms and conditi ons, as the aid 
giving authority may impose in the interest of general public.

4.  Secti on 3-A of the Andhra Pradesh Educati onal Insti tuti ons (Regulati on of Admission 
and Prohibiti on of Capitati on Fee) Act, 1983 is violati ve of the equality clause enshrined 
in Arti cle 14 and is accordingly declared void. The declarati on of the Andhra Pradesh 
High Court in this behalf is affi  rmed.

5.  Writ Peti ti on No. 855 of 1992 is dismissed. Civil Appeal No. 3573 of 1992 is allowed 
and the impugned order is set aside. The main writ peti ti on wherein the said interim 
order has been passed may now be disposed of according to law.

6.  Civil appeals arising from SLP Nos. 13913 and 13940 of 1992 (preferred by students 
who were admitt ed by private unaided engineering colleges in Andhra Pradesh, 
without an allotment from the convenor of the common entrance examinati on) are 
allowed. The students so admitt ed for the academic year 1992-93 be allowed to 
conti nue in the said course but the management shall comply with the directi ons 
given in para 223 hereinabove

*****

[This judgement is also reported in 1993(1) SCC 645
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M.S. Grewal and Another
vs. 

Deep Chand Sood and Others

A.P. Misra and Umesh C. Banerjee, JJ.

Umesh C. Banerjee, J. - A very sad tale concerning fourteen young kids resulti ng in unti mely 
and unfortunate death of all of them stands out to be the subject matt er of the Appeal under 
considerati on: Sad tale by reason of the fact that a sheer fun of young ones turned out to be 
fatal as a consequence of utt er and callous neglect of teachers on duty.

2.  Adverti ng to the factual aspects, it appears that on 28-5-1995, 59 boys and 18 girls 
(totalling 77) students, all in 4th, 5th and 6th classes of Dalhousie Public School, Badhani, 
Pathankot were brought for a picnic at Tandapatanindora on the bank of river Beas. 
The Head Master of the School deputed one Shri Surinder Pal Singh and another Shri K. 
Shanmugham being teachers in the School for escorti ng and taking due and proper care of 
the students. Incidentally, the site chosen for the picnic was the same on which the earlier 
picnic of the School was held on 7-5-1995.

3.  On the contextual facts, it appears that the School concerned has in its acti viti es, a usual 
picnic for all the students in batches. Some of the students had already been into the 
picnic and these 77 were chosen for the batch which was scheduled for 28-5-1995. It has 
been the version of the School authoriti es that in a true educati onal insti tuti on, extra-
curricular acti viti es play a dominant role in imparti ng proper educati on to the students 
and outi ngs/picnics thus have been a regular feature in the school: whereas in the event 
of there being a plan for overnight stay, the School management without parental consent 
would not permit the concerned student for parti cipati on therein though however, the 
same is not a requirement in a day ti me outi ng or picnic.

4.  The factual score further reveals that the management of the School organised the picnic 
on 7-5-1995 for the students as noti ced above and selected the same site on the bank 
of river Beas which fl ows from North to South directi on having a width of approximately 
200 ft . On the fateful day, however (28-5-1995) the students were accompanied by fi ve 
teachers, two mess boys, one supplier and the driver of the bus along with two European 
ladies (GAP students) in the picnic party. The records depict that in the post lunch period, 
fourteen students alongwith two teachers Shanmugam and S.P. Singh went down the river 
for a considerable distance with about 14 students and the teachers however discovered 
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a sudden dibber of about 6-8 ft . deep by reason wherefor the teachers themselves along 
with the students fell into a great danger whereas teachers could save themselves up 
the students fell a victi m of utt er neglect of the teachers - The children were allowed to 
play in the danger zone of the water without any cauti on or any warning being sounded, 
the resultant eff ect of which drowning of these unfortunate fourteen children a rather 
unfortunate sad end and fi nale to the so-called extra-curricular acti viti es of the School.

5.  On the further factual score, it appears that the Government of Himachal Pradesh, 
ordered a judicial inquiry under the Commission of Inquiry Act 1952 by the District 
and Sessions Judge, Kangra and the State of Punjab also ordered an inquiry by the sub-
divisional Magistrate, Pathankot but nothing was forthcoming by reason wherefor the 
private respondents on 14-7-1995, being the parents of the unfortunate children moved a 
writ peti ti on under Arti cle 226 of the Consti tuti on in the High Court against the Peti ti oner 
1 and 2 and respondent 14 - 16 seeking a relief by way of an inquiry by C.B.I to fi nd out 
the causes for the tragedy and fi xati on of responsibility therefor and punishment to the 
guilty ones together however, with a prayer for adequate compensati on from the School 
authoriti es and on 2-8-1995, the High Court ordered an Inquiry to be conducted by the 
Central Bureau of Investi gati on and the latt er upon examinati on of various witnesses 
recording the unfortunate incident of drowning of children concluded in paragraph 41 of 
the report as below:

“41. The conclude investi gati ons have established that the death of 14 students by 
drowning was caused by the rash and negligent acts of fi rstly allowing the students 
to stray downstream by about 1100 ft . and enter into unchartered waters and 
secondly, due to direct insti gati on by Shri Surinder Pal Singh whereby the students 
in their eff orts to catch him and thereaft er to race to the bushes on the western river 
bank downstream, entered into the water of ‘dibber’ and were drowned as the depth 
of the water exceeded their average height. The investi gati on has thus prima facie 
established the commission of off ence under secti on 304A of the Indian Penal Code 
by S/Shri S.P. Singh, Director Physical Educati on, Dalhousie Public School and Shri K. 
Shanmugam, teacher, Dalhousie Public School, Badhani.”

6.  The Writ Peti ti on, however, came up for fi nal disposal before the High Court on 4th March, 
1996 wherein the writ peti ti on was allowed and it was ordered that the Chairman and the 
Management of the School shall pay a compensati on of Rs.5 lakh to each of the parents of 
fourteen students who died in the incident and a sum of Rs.30,000 to each of the parents 
of students who suff ered due to drowning incident within two months with interest at the 
rate of 12% per annum from 28-5-1995 by depositi ng the same in the registry of the High 
Court and hence the Special Leave Peti ti on before this Court and the subsequent grant of 
leave with an order to deposit a sum of Rs.7 lakhs towards discharge of the liability of the 
peti ti oner, if ulti mately upheld by the Court to be disbursed in accordance with the orders 
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of the court. Incidentally, the order requiring the peti ti oner to deposit a sum of Rs.7 lakhs 
stands complied with.

 .....
8.  Incidentally, this Court in C.K. Subramania Iyer and Others v. T. Kunhikutt an Nair, while 

dealing with the matt er of fatal accidents laid down certain relevant guidelines for the 
purpose of assessment of compensati on. Paragraph 13 of the report would be relevant on 
this score and the same is set out hereinbelow:

 13. The law on the point arising for decision may be summed up thus: Compulsory 
damages under Secti on 1-A of the Act for wrongful death must be limited strictly to the 
pecuniary loss to the benefi ciaries and that under Secti on 2, the measure of damages 
is the economic loss sustained by the estate. There can be no exact uniform rule for 
measuring the value of the human life and the measure of damages cannot be arrived 
at by precise mathemati cal calculati ons but the amount recoverable depends on the 
parti cular facts and circumstances of each case. The life expectancy of the deceased or 
of the benefi ciaries whichever is shorter is an important factor. Since the elements which 
go to make up the value of the life of the deceased to the designated benefi ciaries are 
necessarily personal to each case, in the very nature of things, there can be no exact or 
uniform rule for measuring the value of human life. In assessing damages, the Court must 
exclude all considerati ons of matt er which rest in speculati on or fancy though conjecture 
to some extent is inevitable. As a general rule parents are enti tled to recover the present 
cash value of the prospecti ve service of the deceased minor child. In additi on they may 
receive compensati on for loss of pecuniary benefi ts reasonably to be expected aft er the 
child att ains majority. In the matt er of ascertainment of damages, the Appellate Court 
should be slow in disturbing the fi ndings reached by the courts below, if they have taken 
all the relevant facts into considerati on.

9.  The observati ons as above, undoubtedly lays down the basic guidance for assessment of 
damage but one redeeming feature ought to be noted that compensati on or damages 
cannot be awarded as a solati um but to assess the same with reference to loss of pecuniary 
benefi ts. In the decision last noted (Subramania Iyer) this Court placed strong reliance on 
two old decisions of the English Courts to wit: Franklin v. The South East Railway Company 
wherein Pollock, C.B. stated : 

“We do not say that it was necessary that actual benefi t should have been derived, a 
reasonable expectati on is enough and such reasonable expectati on might well exist, 
though from the father, not being in need, the son had never done anything for him. 
On the other hand a jury certainly ought not to make a guess in the matt er, but ought 
to be sati sfi ed that there has been a loss of sensible and appreciable pecuniary benefi t, 
which might have been reasonably expected from the conti nuance of life.”

 .....
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11.  Be it placed on record that in assessing damages, all relevant materials should and ought 
to always be placed before the court so as to enable the Court to come to a conclusion in 
the matt er of aff ectati on of pecuniary benefi t by reason of the unfortunate death. Though 
mathemati cal nicety is not required but a rough and ready esti mate can be had from the 
records claiming damages since award of damages cannot be had without any material 
evidence: whereas one party is to be compensated, the other party is to compensate 
and as such there must always be some materials available therefor. It is not a fanciful 
item of compensati on but it is on legiti mate expectati on of loss of pecuniary benefi ts. In 
Grand Trunk Railway Company of Canada v. Jennings this well accepted principle stands 
reiterated as below:

“In assessing the damages, all circumstances which may be legiti mately pleaded in 
diminuti on of the damages must be considered. It is not a mere guess work neither it 
is the resultant eff ect of a compassionate atti  tude.”

12.  As noti ced above, a large number of decisions were placed before this Court as regards the 
quantum of compensati on varying between 50,000 to one lakh in regard to unfortunate 
deaths of young children. We do deem it fi t to record that while judicial precedents 
undoubtedly have some relevance as regards the principles of law, but the quantum of 
assessment stands dependent on the fact-situati on of the matt er before the court, than 
judicial precedents. As regards the quantum no decision as such can be taken to be of 
binding precedent as such, since each case has to be dealt with on its own peculiar facts 
and thus compensati on is also to be assessed on the basis thereof though however the 
same can act as a guide: Placement in the society, fi nancial status diff er from person to 
person and as such assessment would also diff er. The whole issue is to be judged on the 
basis of the fact-situati on of the matt er concerned though however, not on mathemati cal 
nicety. 

13.  On the issue of negligence, the CBI report and subsequent decision the Criminal Court 
have foisted liability on to the teachers accompanying the students But what is the eff ect 
of such a fi nding? Signifi cantly, the school authority though claimed to be not liable in 
any way, in no uncertain terms however blamed the teachers and their utt er negligence, 
resulti ng in such a tragedy.

14.  Negligence in common parlance mean and imply failure to exercise due care, expected 
of a reasonable prudent person. It is a breach of duty and negligence in law ranging from 
inadvertence to shameful disregard of safety of others. In most instances, it is caused 
by heedlessness or inadvertence, by which the negligent party is unaware of the results 
which may follow from his act. Negligence is thus a breach of duty or lack of proper care in 
doing something, in short, it is want of att enti on and doing of something which a prudent 
and a reasonable man would not do (vide Blacks Law Dicti onary). Though someti mes, 
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the word inadvertence stands and used as a synonym to negligence, but in eff ect 
negligence represents a state of the mind which however is much serious in nature than 
mere inadvertence. There is thus existi ng a diff erenti ati on between the two expressions 
whereas inadvertence is a milder form of negligence, negligence by itself mean and imply 
a state of mind where there is no regard for duty or the supposed care and att enti on 
which one ought to bestow. Clerk & Lindsell on Torts (18th Editi on) sets out four several 
requirements of the tort of negligence and the same read as below:

“(1) The existence in law of a duty of care situati on, i.e. one in which the law att aches 
liability to carelessness. There has to be recogniti on by law that the careless 
infl icti on of the kind of damage in suit on the class of person to which the claimant 
belongs by the class of person to which the defendant belongs is acti onable;

(2)  Breach of the duty of care by the defendant, i.e. that it failed to measure up to the 
standard set by law;

(3)  A casual connecti on between the defendants careless conduct and the damage;

(4)  That the parti cular kind of damage to the parti cular claimant is not so 
unforeseeable as to be too remote.”

15.  While the parent owes his child, a duty of care in relati on to the child’s physical security, 
a teacher in a School is expected to show such care towards a child under his charge as 
would be exercised by a reasonably careful parent. In this context, reference may be made 
to a decision of Tucker, J. in Rickett s v. Erith Borough Council and Another (1943 (2) All 
ER 629) as also the decision of the Court of Appeal in Prince and Another v. Gregory and 
Another.

16.  Duty of care varies from situati on to situati on - whereas it would be the duty of the teacher 
to supervise the children in the playground but the supervision, as the children leave the 
school, may not be required in the same degree as is in the play-fi eld. While it is true that 
if the students are taken to another school building for parti cipati on in certain games, it 
is suffi  cient exercise of diligence to know that the premises are otherwise safe and secure 
but undoubtedly if the students are taken out to playground near a river for fun and swim, 
the degree of care required stands at a much higher degree and no deviati on therefrom 
can be had on any count whatsoever. Mere sati sfacti on that the river is otherwise safe for 
swim by reason of popular sayings will not be a suffi  cient compliance. As a matt er of fact 
the degree of care required to be taken especially against the minor children stands at a 
much higher level than adults: Children need much stricter care. 

17.  Incidentally, negligence is an independent tort and has its own strict elements especially 
in the matt er of children the liability is thus absolute vis-a-vis the children. The school 
authoriti es in the contextual facts att ributed negligence to the two teachers who stand 
convicted under Secti on 304A of the Indian Penal Code as noti ced above and Mr. 
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Bahuguna appearing in support of the appeal during the course of hearing, however, 
also in no uncertain terms att ributed utt er negligence on the part of the teachers and 
thus conceded on the issue of negligence. Concession, if any, as noti ced above, though 
undoubtedly a good gesture on the part of the school authority, but can the school 
absolve its responsibility and corresponding culpability in regard to the incident: Would 
they be termed to be a joint tort feasors or would it be a defence that the school has 
taken all due care having regard to its duty and it is irrespecti ve thereof by reason of utt er 
neglect and callous conduct on the part of the two of the teachers escorti ng them that 
has caused the injury Mr. Bahuguna contended that the school cannot be made liable 
under any stretch of imaginati on by reason of the happening of an event which is not 
within the school premises and has, in fact, happened by reason of the neglect of two of 
the teachers. It is on this score that Mr. Malhotra rather emphati cally contended that the 
liability cannot simply be obliterated by reason of plea of utt er neglect on the part of the 
two of the teachers: School concerned can be said to be liable even as a joint tort-feasor 
and in any event, Mr. Malhotra contended that applicability of the doctrine of vicarious 
liability cannot be doubted or be brushed aside, in any way whatsoever and since the 
issue of vicarious liability has been more emphati c and pronounced than the issue of joint 
tort-feasor, we deem it expedient to deal with the second of twin issues fi rst as noti ced 
above.

18.  Be it noted that the doctrine of vicarious liability has had a fair amount of judicial att enti on 
in the English Courts. By the end of 18th century, the idea began to grow up that some 
special importance ought to be att ached to the relati onship of master and servant and 
in 1849 it was offi  cially held that existence of that relati onship was essenti al. Thereaft er, 
though primary liability on the part of anyone could be established on proof of direct 
parti cipati on in the tort, such direct parti cipati on was not even theoreti cally required to 
make a master liable for his servants torts. The liability is derived from the relati onship 
and is truly vicarious. At the same ti me, the phrase implied authority which had been the 
cornerstone of the masters primary liability gives way gradually to the modern course of 
employment. (vide Winfi eld & Jolowicz on Tort 15th Editi on).

19.  In recent years, the tendency has been however, towards more liberal protecti on of third 
party and so in establishing a parti cular course of employment the court should not 
dissect the employees basic task into component parts but should ask in a general sense: 
What was the job at which he was engaged for his employer? And it is on this perspecti ve 
Lord Wilberforce in Kooragang Investments Pty. Ltd. v. Richardson & Wrench Ltd. (1982 
A.C. 462) stated:

“Negligence is a method of performing an act: instead of it being done carefully, 
it is done negligently. So liability for negligent acts in the course of employment is 
clear. Cases of fraud present at fi rst sight more diffi  culty: for if fraudulent acts are 
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not directly forbidden, most relati onships would carry an implied prohibiti on against 
them. If committ ed for the benefi t of the employer and while doing his business, 
principle and logic demand that the employer should be held liable, and for some ti me 
the law rested at this point. The classic judgment of Willes J. in Barwick v. English Joint 
Stock Bank (1867) L.R. 2 Ex.259, 266 stated the principle thus: In all these cases it may 
be said.that the master has not authorised the act. It is true, he has not authorised 
the parti cular act but he has put the agent in his place to do that class of acts and 
he must be answerable for the manner in which the agent has conducted himself in 
doing the business which it was the act of his master to place him in. That was a case 
where the wrong was committ ed for the masters (viz., the banks) benefi t, and Willes 
J. stated this as an ingredient of liability at p.265: ..the master is answerable for every 
such wrong of the servant or agent as is committ ed in the course of the service and for 
the masters benefi t, though no express command or privity of the master be proved.”

20.  But a sharp disti ncti on has been made as regards the group of cases which is concerned 
with the use of motor vehicles. These are the cases Lord Wilberforce observed:

“(i) where a servant has, without authority, permitt ed another person to drive the 
masters vehicle; (ii) where a servant has, without authority, invited another person 
on to the vehicle, who suff ers injury; (iii) where a servant has embarked on an 
unauthorised detour, or, as lawyers like to call it, a frolic of his own. These cases have 
given rise to a number of fi ne disti ncti ons, the courts in some cases struggling to fi nd 
liability, in others to avoid it, which it is not profi table here to examine. It remains true 
to say that, whatever excepti ons or qualifi cati ons may be introduced, the underlying 
principle remains that a servant, even while performing acts of the class which he 
was authorised, or employed, to do, may so clearly depart from the scope of his 
employment that his master will not be liable for his wrongful acts."

21.  The English law, therefore, takes a soft er atti  tude in cases where motor vehicles are 
involved in the matt er of foisti ng of liability so far as the employer is concerned the reason 
obviously being if the concerned employee acts in a manner contrary to the course of 
employment and on a frolic of his own why should the employer be made responsible: It 
seems logical but obviously there are cases and cases on the basis wherefor the liability of 
the employer ought to be fi xed. The Privy Council in Kooragang Ltd. att ributed frolic of his 
own to be the exonerati ng factor but this frolic has also to be considered from facts to facts 
in the matt er of foisti ng of liability on to the employer. In any event, we need not devote 
much of our ti me to the excepted cases, since we have in this country several legislati ons 
covering the excepted categories. The recogniti on of broader approach however, stands 
undisputed and has also our concurrence herewith. 

 .....

23. Turning att enti on however on to the issue of vicarious liability, one redeeming feature 
ought to be noti ced at this juncture that to escort the children was the duty assigned to 
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the two teachers and ti ll such ti me thus the period of escorti ng stands over, one cannot 
but ascribe it to be in the course of employment the two teachers were assigned to 
escort the students : the reason obviously being the children should otherwise be safe 
and secure and it is the act of utt er negligence of the two teachers which has resulted in 
this unfortunate tragedy and thus it is no gain-said that the teachers were on their own 
frolic and the school had done all that was possible to be done in the matt er safety of the 
children obviously were of prime concern so far as the school authoriti es are concerned 
and ti ll such ti me the children return to school, safe and secure aft er the picnic, the course 
of employment, in our view conti nues and thus resultantly, the liability of the school. 

24.  A profi table re-capitulati on of facts depict that the criminal court has already found both 
the teachers guilty of utt er negligence and convicted them under Secti on 304-A IPC (which 
provides that whoever causes the death of any person by doing any rash or negligence 
act not amounti ng to culpable homicide shall be punished with) We are not inclined to 
record anything contra, save what stands recorded by the District Court in the criminal 
proceeding but we are constrained to record our anguish over the conduct of the teachers 
escorti ng the students even a simple rule of discipline and safety would have prompted 
the teachers not only to go to the river where they went but nowhere near the river ought 
to have been the guiding factor children are children: fun and frolic stand ingrained in 
them and it is School/Teachers deputed for escorti ng ought to be reasonably careful since 
entrusted with the safety this entrustment ought to have infused a sense of duty which 
should have prompted them to act not in the manner as they have so acted.

25.  In view of the above, we are unable to record our concurrence with the submissions of Mr. 
Bahuguna that the doctrine of “vicarious liability” cannot in any event be made applicable 
in the facts of the matt er under considerati on. Liability of the school, in our view, in the 
contextual facts cannot be shift ed for any reason whatsoever by reason of the factum of 
teachers being within the course of employment of the school at the ti me of the tragedy.

26.  Next is the issue maintainability of the writ peti ti on before the High Court under Arti cle 
226 of the Consti tuti on. The appellant though initi ally very strongly contended that 
while the negligence aspect has been dealt with under penal law already, the claim for 
compensati on cannot but be left  to be adjudicated by the Civil law and thus the Civil 
courts jurisdicti on ought to have been invoked rather than by way of a writ peti ti on 
under Arti cle 226 of the Consti tuti on. This plea of non-maintainability of the writ peti ti on 
though advanced at the initi al stage of the submissions but subsequently the same was 
not pressed and as such we need not detain ourselves on that score, excepti ng however 
recording that the law courts exists for the society and they have an obligati on to meet 
the social aspirati ons of citi zens since law courts must also respond to the needs of the 
people. In this context reference may be made to two decisions of this court: The fi rst 
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in line, is the decision in Nilabati  Behera (Smt) alias Lalita Behera (Through the Supreme 
Court Legal Aid Committ ee) v. State of Orissa and Others (1993 (2) SCC 746) wherein this 
Court relying upon the decision in Rudal Sah (Rudal Sah v. State of Bihar & Anr.: 1983 (4) 
SCC 141) decried the illegality and impropriety in awarding compensati on in a proceeding 
in which courts power under Arti cles 32 and 226 of the Consti tuti on stand invoked and 
thus observed that it was a clear case for award of compensati on to the peti ti on for 
custodial death of her son. It is undoubtedly true however that in the present context, 
there is no infringement of States obligati on unless of course the State can also be termed 
to be a joint tort-feasor, but since the case of the parti es stand restricted and without 
imparti ng any liability on the State, we do not deem it expedient to deal with the issue any 
further except noti ng the two decisions of this Court as above and without expression of 
any opinion in regard thereto.

27.  The decision of this Court in D.K. Basu vs. State of West Bengal [(1997) 1 SCC 416] comes 
next. This decision has opened up a new vista in the jurisprudence of the country. The old 
doctrine of only relegati ng aggrieved to the remedies available in civil law limits stands 
extended since Anand, J. (as His Lordship then was) in no uncertain terms observed:

“The courts have the obligati on to sati sfy the social aspirati ons of the citi zens because 
the courts and the law are for the people and expected to respond to their aspirati ons. 
A court of law cannot close its consciousness and aliveness to stark realiti es. Mere 
punishment of the off ender cannot give much solace to the family of the victi m civil 
acti on for damages is a long drawn and a cumbersome judicial process. Monetary 
compensati on for redressal by the court fi nding the infringement of the indefeasible 
right to life of the citi zen is, therefore, useful and at ti me perhaps the only eff ecti ve 
remedy to apply balm to the wounds of the family members of the deceased victi m, 
who may have been the breadwinner of the family.”

28. Currently judicial atti  tude has taken a shift  from the old draconian concept and the 
traditi onal jurisprudenti al system aff ectati on of the people has been taken note of rather 
seriously and the judicial concern thus stands on a footi ng to provide expediti ous relief to 
an individual when needed rather than taking recourse to the old conservati ve doctrine of 
civil courts obligati on to award damages. As a matt er of fact the decision in D.K Basu has 
not only dealt with the issue in a manner apposite to the social need of the country but 
the learned Judge with his usual felicity of expression fi rmly established the current trend 
of justi ce oriented approach. Law courts will lose its effi  cacy if it cannot possibly respond 
to the need of the society technicaliti es there might be many but the justi ce oriented 
approach ought not to be thwarted on the basis of such technicality since technicality 
cannot and ought not to outweigh the course of justi ce.

29.  The only other issue, thus left  outstanding in the matt er under considerati on pertains to 
the quantum of compensati on. It is at this juncture that we record our appreciati on for 
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the gesture of Mr. Bahuguna who at the very commencement of the hearing submitt ed 
that while the fi gure of Rs. 5 lakhs compensati on per child seem to be strangely absurd 
but he recommended a fi gure of Rs. 2 lakhs per child as monetary compensati on for 
the events that had taken place; compensati on there cannot be any, far less monetary 
compensati on, for the unfortunate death of ones own child it cannot be termed to be 
a solati um. Unfortunately the situati on in the facts of the matt er does not warrant us 
to accept the same as a result of which we wish to deal with the matt er in slightly more 
greater detail.

 .....

31.  As noti ced hereinbefore six several judgments have been cited wherein the quantum of 
compensati on varies between Rs. 30,000/- to Rs.1,50,000 but in every decision there 
was a factual basis for such an assessment and there is no denial of the same. But the 
adaptability of the multi ply method and its acceptability without any excepti on cannot 
just be given a go by. This Court in a long catena of cases and without mixing word did 
apply the multi ply method to decide the questi on of compensati on in the cases arising 
out of Motor Vehicles Act. It is in this context the view of Briti sh Law Commission may 
be noti ced and which indicates the multi plier has been, remains and should conti nue to 
remain, the ordinary, the best and the only method of assessing the value of a number of 
future annual sums. The actuarial method of calculati on strictly speaking may not have 
lost its relevance but its applicability cannot but be said to be extremely restricted said the 
Briti sh Commission. Lord Dennings observati ons in Hodges vs. Harland & Wolff  Limited 
[(1965) 1 ALL ER 1086] also seem to be rather apposite. Lord Denning observed that 
multi plier method cannot but be termed to be of universal applicati on and as such it would 
meet the concept of justi ce in the event the same method is applied for determining the 
quantum of compensati on. Incidentally in a very recent decision of this Court (Civil Writ 
Peti ti on No. 232 of 1991 in the matt er of Lata Wadhwa and Others vs. State of Bihar & 
Others [of which one of us (U.C.Banerjee, J.) was a party] wherein a three-Judge Bench of 
this Court has had the occasion to consider an award of a former Chief Justi ce pertaining 
to the assessment of compensati on by reason of a huge accidental fi re. Signifi cantly 
a writ peti ti on was fi led in this Court and this Court thought it expedient to have the 
claims examined by a former Chief Justi ce of the country and the latt er duly and upon 
adaptati on of multi plier method fi nalised the quantum of compensati on which more or 
less barring some excepti ons stands accepted by this Court in the decision noti ced above. 
In Lata Wadhwas decision factual score records that while 150th Birth Anniversary of Sir 
Jamshedji Tata, was being celebrated on 3rd March, 1989 within the factory premises at 
Jamshedpur and a large number of employees, their families including small children had 
been invited, a devastati ng fi re suddenly engulfed the Pandal and the area surrounding 
and by the ti me the fi re was exti nguished, a number of persons lay dead and many were 
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suff ering with burn injuries. The death toll reached 60 and the total number of persons 
injured were 113. The factual score in Lata Wadhwas case further depicts that amongst 
the persons dead, there were 26 children, 25 women and 9 men and Srimati  Lata Wadhwa 
the peti ti oner in the matt er lost her two children, a boy and a girl as also her parents. It 
is on this score that the learned arbitrator fi xed in the absence of any material a uniform 
amount of Rs. 50,000/- to which again a conventi onal fi gure of Rs.25,000/- has been 
added for determining the total amount of compensati on payable. While dealing with the 
matt er this Court (Patt anaik, J. speaking for the Bench) observed:

 So far as the determinati on of compensati on in death cases are concerned, apart from the 
three decisions of Andhra Pradesh High Court, which had been menti oned in the order of 
this Court dated 15th December, 1993, this Court in the case of General Manager, Kerala 
State Road Transport Corporati on, Trivandrum v. Susamma Thomas and Ors. (1994 (2) 
SCC 176), exhausti vely dealt with the questi on. It has been held in the aforesaid case that 
for assessment of damages to compensate the dependants, it has to take into account 
many imponderables, as to the life expectancy of the deceased and the dependants, the 
amount that the deceased would have earned during the remainder of his life, the amount 
that he would have contributed to the dependants during that period, the chances that 
the deceased may not have lived or the dependants may not live up to the esti mated 
remaining period of their life expectancy, the chances that the deceased might have got 
bett er employment or income or might have lost his employment or income altogether. 
The Court further observed that the manner of arriving at the damages is to ascertain the 
net income of the deceased available for the support of himself and his dependants, and to 
deduct therefrom such part of his income as the deceased was accustomed to spend upon 
himself, as regards both self-maintenance and pleasure, and to ascertain what part of his 
net income the deceased was accustomed to spend for the benefi t of the dependants, 
and thereaft er it should be capitalised by multi plying it by a fi gure representi ng the proper 
number of years purchase. It was also stated that much of the calculati on necessarily 
remains in the realm of hypothesis and in that region arithmeti c is a good servant but a 
bad master, since there are so oft en many imponderables. In every case, it is the overall 
picture that matt ers, and the Court must try to assess as best as it can, the loss suff ered. 
On the acceptability of the multi plier method, the Court observed:

“The multi plier method is logically sound and legally well-established method of 
ensuring a just compensati on which will make for uniformity and certainty of the 
awards. A departure from this method can only be justi fi ed in rare and extraordinary 
circumstances and very excepti onal cases.”

32. In the decision of Susamma Thomas, this Court in paragraphs 7 & 8 of the report observed:

7.  In a fatal accident acti on, the accepted measure of damages awarded to the 
dependants is the pecuniary loss suff ered by them as a result of the death. How 
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much has the widow and family lost by the father’s death? The answer to this lies in 
the oft -quoted passage from the opinion of Lord Wright in Davies v. Powell Duff ryn 
Associated Collieries Ltd. [1942 AC 617] which says:

 “The starti ng point is the amount of wages which the deceased was earning, 
the ascertainment of which to some extent may depend on the regularity of his 
employment. Then there is an esti mate of how much was required or expended 
for his own personal and living expenses. The balance will give a datum or basic 
fi gure which will generally be turned into a lump sum by taking a certain number 
of years purchase. That sum, however, has to be taxed down by having due regard 
to uncertainti es, for instance, that the widow might have again married and thus 
ceased to be dependent, and other like matt ers of speculati on and doubt.”

8.  The measure of damage is the pecuniary loss suff ered and is likely to be suff ered 
by each dependent. Thus except where there is express statutory directi on to the 
contrary, the damages to be awarded to a dependant of a deceased person under 
the Fatal Accidents Acts must take into account any pecuniary benefi t accruing to 
that dependant in consequence of the death of the deceased. It is the net loss on 
balance which consti tutes the measure of damages. (Per Lord Macmillan in Davies v. 
Powell) Lord Wright in the same case said, The actual pecuniary loss of each individual 
enti tled to sue can only be ascertained by balancing on the one hand the loss to him of 
the future pecuniary benefi t, and on the other any pecuniary advantage which from 
whatever source comes to him by reason of the death. These words of Lord Wright 
were adopted as the principle applicable also under the Indian Act in Gobald Motor 
Service Ltd. v. R.M.K. Veluswami [AIR 1962 SC 1] where the Supreme Court stated 
that the general principle is that the actual pecuniary loss can be ascertained only by 
balancing on the one hand the loss to the claimants of the future pecuniary benefi t 
and on the other any pecuniary advantage which from whatever source comes to 
them by reason of the death, that is, the balance of loss and gain to a dependant by 
the death, must be ascertained.

33.  Needless to say that the multi plier method stands accepted by this Court in the decision 
last noti ced and on the acceptability of multi plier method this Court in para 16 had the 
following to state:

“16.It is necessary to reiterate that the multi plier method is logically sound and 
legally well- established. There are some cases which have proceeded to determine 
the compensati on on the basis of aggregati ng the enti re future earnings for over 
the period the life expectancy was lost, deducted a percentage therefrom towards 
uncertainti es of future life and award the resulti ng sum as compensati on. This is clearly 
unscienti fi c. For instance, if the deceased was, say 25 years of age at the ti me of death 
and the life expectancy is 70 years, this method would multi ply the loss of dependency 
for 45 years virtually adopti ng a multi plier of 45 and even if one-third or one- fourth is 
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deducted therefrom towards the uncertainti es of future life and for immediate lump 
sum payment, the eff ecti ve multi plier would be between 30 and 34. This is wholly 
impermissible. We are, aware that some decisions of the High Courts and of this Court 
as well have arrived at compensati on on some such basis. These decisions cannot 
be said to have laid down a sett led principle. They are merely instances of parti cular 
awards in individual cases. The proper method of computati on is the multi plier method. 
Any departure, except in excepti onal and extraordinary cases, would introduce 
inconsistency of principle, lack of uniformity and an element of unpredictability for 
the assessment of compensati on. Some judgments of the High Courts have justi fi ed 
a departure from the multi plier method on the ground that Secti on 110- B of the 
Motor Vehicles Act, 1939 insofar as it envisages the compensati on to be just., the 
statutory determinati on of a just compensati on would unshackle the exercise from 
any rigid formula. It must be borne in mind that the multi plier method is the accepted 
method of ensuring a just compensati on which will make for uniformity and certainty 
of the awards. We disapprove these decisions of the High Courts which have taken a 
contrary view. We indicate that the multi plier method is the appropriate method, a 
departure from which can only be justi fi ed in rare and extraordinary circumstances 
and very excepti onal cases.”

34.  In Lata Wadhwas case, however, this Court came to a conclusion that upon acceptability 
of the multi plier method and depending upon the facts situati on namely the involvement 
of TISCO in its traditi on that every employee can get one of his child employed in the 
company and having regard to multi plier 15 the compensati on was calculated at Rs. 3.60 
lakhs with an additi onal sum of Rs.50,000 as conventi onal fi gure making the total amount 
payable at Rs.4.10 lakhs for each of the claimants of the deceased children.

35.  The decision in Lata Wadhwa, thus, is defi nitely a guiding factor in the matt er of award of 
compensati on wherein children died under an unfortunate incident as noti ced morefully 
hereinbefore in this judgment.

36.  Having considered the matt er in its proper perspecti ve and the applicability of multi plier 
method and without even any further material on record we do feel it expedient to note 
that though Mr. Bahuguna att ributed the quantum granted by the High Court as strangely 
absurd, we, however, are not in a positi on to lend our concurrence therewith. It is not 
that the award of compensati on at Rs. 5 lakhs can be att ributed to be the resultant eff ect 
of either emoti on or senti ments or the High Court’s anguish over the incident. The High 
Court obviously considered the overall situati on as regards social placements of the 
students. As stated hereinaft er the school presently is one of the affl  uent school in the 
country and fee structure and other incidentals are so high that it would be a well nigh 
impossibility to think of admission in the school at even the upper middle class level. 
Obviously the school caters to the need of upper strata of the society and if the 2nd 
Schedule of Motor Vehicles Act, can be termed to be any guide, the compensati on could 
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have been a much larger sum. Thus in the factual situati on award of compensati on at Rs. 
5 lakhs cannot by any stretch be termed to be excessive. Another redeeming feature of 
Mr. Bahuguna submissions pertains to the theory of ability to pay: Audited accounts have 
been produced for the year 1995 depicti ng a situati on, though not of having stringency 
but the situati on truly cannot but be ascribed to be otherwise comfortable to pay as 
directed by the High Court. The matt er, however, prolonged in the law courts in the usual 
manner and it took nearly six years for its fi nal disposal before this Court these six years 
however had rendered the fi nancial stability of the school concerned in a much more 
stronger situati on than what it was in the year 1995. The school as of date stands out to 
be one of the most affl  uent schools in the country as such ability to pay cannot be termed 
to be an issue in the matt er and on the wake thereto we are not inclined to deal with the 
same in any further detail.

37.  In the view we have taken as above, we could have awarded a larger sum but judicial 
propriety deters us from doing so, since in the normal course of events appellate forum 
ought not to interfere with the award of compensati on.

38.  In the view, we have taken as noted hereinbefore, we do not feel it inclined to deal with 
the other issue of the school authority being a joint-tortf easor as submitt ed before this 
Court by the respondents. The issue thus is left  open.

39.  As regards the questi on of interest as contended by Mr. Malhotra, we feel it inclined to 
grant 6% simple interest from the date of the judgment of the High Court ti ll payment on 
the reducing balance. The amount so directed by the High Court together with interest as 
modifi ed above be paid by eight (8) quarterly instalments.

40.  The amount deposited in terms of earlier order of this Court inclusive of interest with the 
Registrar of this Court be made available to the parti es pro rata in terms of this order and 
the balance, however, be paid as directed above.

41. This appeal thus stands disposed of without any order as to costs.

*****

[This judgement is also reported in 2001(8) SCC 151]
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Rohit Singhal and Others
vs. 

Principal, Jawahar N. Vidyalaya and Others

R.C. Lahott  and Brujesh Kumar, JJ.

R.C. Lahoti , J. - Pursuant to the Nati onal Educati on Policy, 1986 the Government of India 
established Jawahar Navodaya Vidyalaya (JNV) over the country. Such schools became 
operati onal for 27 States and 6 Union Territories of the country. The schools are coeducati onal 
residenti al schools placed under the care of an independent organizati on called Navodaya 
Vidyalaya Samiti , completely fi nancially aided from Government of India. Admissions in JNV 
are done in class VI through an entrance examinati on called Navodaya Selecti on Examinati on. 
The medium of educati on ti ll class VIII is mother-tongue or regional language. From IXth 
standard English medium is resorted to for imparti ng instructi ons in mathemati cs and science. 
For Social Science, Hindi is the medium. The students of these schools sit in class Xth and XIIth 
examinati ons conducted by Central Board of Secondary Educati on. The aims of the Scheme 
are: (i) through the policy of migrati on to increase nati onal unity amongst the students: (ii) to 
increase and support virtuous students especially of village areas and of weaker secti ons of 
the society; (iii) to provide best educati on for the complete development to virtuous students: 
and (iv) to establish organizati on at the district level which will work as resource centre for 
increasing excellence. The scheme aimed at establishing one school in every district of the 
chosen States and Union Territories 25 JNVs were opened during 2001-02.

2.  The peti ti oners are 5 young students hailing from rural background of District 
Bulandshahar in the State of U.P.. They were selected for admission into JNV. They passed 
VIth, VIIth and VIIIth standard examinati ons from JNV. Buklana, District Bulandshahar, 
U.P. Their performance was sati sfactory. The peti ti oners claim that they secured good 
marks at the examinati ons. Their schooling in Bulandshahar was peaceful and without 
any hassles. In December, 2001, midway the session, they were transferred to JNV, Periya, 
District Kasaragod of the State of Kerala. They reached the desti nati on and joined the 
Vidyalaya on 3-12-2001. It was ti me for mid-term examinati ons. The transfer did cause 
interrupti on in regular studies. The 5 children all in the age-group of 13-14 years could not 
carry on well in the transferee JNV. The peti ti oner's grievance or the explanati on for their 
having rendered misfi t at the transferee JNV is that the dialect and language commonly 
spoken there was Malayalam as amongst the students and teachers but there was no 
teacher of Malayalam for a period of two years and they failed to assimilate themselves in 
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conversati on and communicati on. The local children had some bias against the peti ti oners 
mainly erupted by language and cultural gulf. The teachers too, the peti ti oners felt, while 
apprised of their discomfi ture sided with local children and therefore the peti ti oners felt 
alien and insecure. All this resulted in maladjustment. The peti ti oners could not assimilate 
with the locals and minor incidents to some extent violent too, erupted. The peti ti oners 
and their associate resorted to abstenti on from classes and abstenti on from taking food 
too--something short of hunger strike. The teachers ti ed to discipline the students but did 
not succeed. At one point of ti me police was also called on the campus. In January, by the 
ti me the peti ti oners had spent 5 or 6 weeks at Periya they were issued transfer certi fi cates 
and discharged from the JNV. The transfer certi fi cates contained remarks such as "general 
conduct -- not sati sfactory" and "reasons for leaving the school on disciplinary grounds". 
The child students came back to their parental land only to fi nd their fi re of frustrati on 
being fuelled by the refusal of their erstwhile JNV to accept them back. They fi led a writ 
peti ti on in the Allahabad High Court which has been dismissed. This is an appeal by special 
leave.

3.  Leave granted.

4.  The insti tuti on of JNV at Buklana, Bulandshahar, at Periya, Kerala and central authoriti es 
of the organizati on have all been joined as respondents. They have fi led their counters 
denying such material averments in the peti ti on which cast any aspersions on the scheme 
or the teachers and take the plea that the peti ti oning students are unfi t for the scheme 
and therefore do not deserve to be accommodated in JNVs. They seek dismissal of the 
peti ti on and denial of prayer made by the students.

5.  In the peculiar facts and circumstances of this case we do not propose to enter into 
scruti nizing merit or trustworthiness of the allegati ons and counter-allegati ons made. For 
our purpose it would suffi  ce to note that young boys in the tender age of early teens 
coming from rural back ground and belonging to weaker secti on of the society were 
selected for entering into JNV system of studies. Undoubtedly, such students have to 
face migrati on into hitherto unknown lands, for them, because the migrati on is aimed at 
achieving the laudable purpose of nati onal integrati on which the scheme seeks to achieve 
by intermingling of young students of diff erent geographical regions having diff erent 
cultures and linguism. What is signifi cant for the success of such ideological scheme is 
its management with care and cauti on. The teachers and managers associated with the 
scheme ought to know that such att empt at blending of cultures and thereby achieving 
nati onal integrity and unity is bound to have some initi al inherent reluctance more so, 
when children of tender age used to enjoying love and aff ecti on below the protecti ve 
umbrella of parental care are made to move across the country such as from U.P. to Kerala 
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in the present case. Care and cauti on is needed to see that tender feelings of innocent 
young children do not get hurt and do not get infuriated into emoti onal outburst which 
if takes place would not only be unfortunate but will also be counter-producti ve and 
destructi ve of the very purpose sought to be achieved. While the transferees should be 
moti vated for assimilati on in the new environment, the locals should also be moti vated to 
accept them. A greater responsibility lies on teachers of suitably moulding the patt ern of 
emoti onal behaviour of the children sought to be brought together. Parti cular att enti on 
needs to be devoted in the initi al period of children coming together. Children by their 
very nature soon give up the initi al hesitati on and mix up with those of their age group.

6.  Children are not only the future citi zens but also future of the earth. Elders in general, 
and parents and teachers in parti cular, owe a responsibility for taking care of the well 
being and welfare of children. The world shall be a bett er or worse place to live according 
to how we treat the children today. Educati on is an investment made by the nati on in its 
children for harvesti ng a future crop of responsible adults producti ve of a well functi oning 
society. However, children are vulnerable. They need to be valued, nurtured, caressed 
and protected. Developing an essenti ally symbioti c relati onship between children coming 
from diff erent cultural backgrounds having diff erent dialect, diet and desires - childlike 
and innocent - need thoughtf ul approach so as to reach the coveted goal of an integrated 
nati on.

7.  We are litt le surprised to note how the young students who qualifi ed at the selecti on and 
peacefully and successfully prosecuted their studies for three years in Buklana became 
violent, indisciplined or unsati sfactory soon on reaching Periya. There is something wrong 
somewhere. It would be a risky aff air indeed for us to embark upon or tread into such areas 
as should bett er be left  for considerati on of child psychology experts and educati onists. 
We are however defi nitely of the opinion, in the facts and circumstances of the case, that 
the appellants ought to be dealt with sympathy and shown indulgence far from being 
penalized for their so-called indiscipline which, it appears, is nothing but a manifestati on 
of maladjustment.

8.  The appeal is allowed. The impugned decision of the High Court is set aside. Instead it is 
directed that the appellants shall be taken back as regular students of Jawahar Navodaya 
Vidalaya, Buklana, Bulandshahar, U.P. and allowed to prosecute their studies as regular 
students of IXth standard and also allowed to appear at the ensuing fi nal examinati on. 
The adverse entry, if any, made in the records of the students shall stand expunged. The 
appellants shall not be treated as failures or as those passing IXth standard examinati on 
in second att empt. Aft er passing the IXth standard the appellants shall be available for 
prosecuti ng their further studies consistently with JNV scheme.
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9.  The learned counsel for the appellants prayed that the appellants, in the facts and 
circumstances of the case, for which they cannot be blamed, have lost one valuable year 
of their educati onal career and they should be allowed to take both IXth and Xth standard 
examinati ons in this year. We are not inclined to allow that prayer. The appellants might 
have prosecuted their studies at their home but what is required for Xth standard 
examinati on conducted by CBSE is their regular att endance and receiving instructi ons in 
the school which they have not done. They should pass IXth standard examinati on and 
thereaft er prosecute Xth standard studies.

10.  Before parti ng we would like to clarify that this judgment is not, nor is intended to be, 
any observati on, much less a criti cism, of the scheme or teachers or management of the 
schools either at Buklana, Bulandshahar or at Periya, Kerala. The teachers must have, 
presumably done their best to salvage the situati on. Yet we feel the need for more care 
and cauti on and some additi onal thinking for bett er and successful implementati on of 
the scheme the uti lity whereof in nati onal interest cannot be doubted. The worth of the 
scheme shall be assessed by its success and not by failures.

11.  The appeal is disposed of in the abovesaid terms with no order as to the costs.

*****

[This judgement is also reported in 2003(1) SCC 687]
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Narender Malav
vs. 

State of Gujarat and Others

Dr. AR. Lakshmanan and L.S. Panta, JJ.

Dr. AR. Lakshmanan, J.— Heard Mr Sanjeev Kumar Choudhary, learned counsel appearing 
on behalf of the peti ti oner and Ms Hemanti ka Wahi, learned counsel appearing on behalf of 
the respondent State and the counsel for the Union of India. This writ peti ti on was sent by 
Narender Malav by post to this Court expressing some grievances in regard to the working 
conditi ons of salt workers in Kutch District, Gujarat.

2.  The lett er sent by Mr Narender Malav was considered and numbered as a writ peti ti on 
by this Court. The matt er is pending in this Court from 2001. Several orders were passed 
issuing several directi ons to the State of Gujarat and other functi onaries. Several reports 
have also been fi led. Finally, an order was passed by this Court on 20-4-2005 issuing 
certain directi ons. By the said order, the Educati on Department was directed to look into 
the issue of educati on of children of salt pan workers at the workplace, where currently 
no educati onal facility is made available. The matt er was adjourned to facilitate the 
respondent State Department to fi le further status report in regard to what is stated in 
Para 12 of the affi  davit.

3.  A further directi on was also issued directi ng the Department of Educati on along with the 
Department of Labour, State of Gujarat to give parti culars of the number of children of 
school-going age who are actually att ending school and also who are not att ending school 
in this area where educati onal faciliti es are available. This Court also requested the two 
NGOs, GANTAR and SEWA to also fi le their own assessment of the children as prevailing 
now so that this Court can verify the same with the report of the Departments.

4.  Pursuant to the above directi ons, a detailed status report on salt workers in Gujarat was 
submitt ed to this Court by Mr K.B. Vasava, Deputy Secretary (Labour), Government of 
Gujarat. We have perused the status report. The said report deals with the land used 
for salt producti on, structure of the salt industry and the acti on taken which has been 
divided into four categories, namely, Category I, Category II, Category III and Category IV 
and the acti on taken by the State Government with the support and assistance of the Salt 
Commissioner (under Ministry of Commerce, Government of India) and NGOs which have 
taken a number of remedial steps for the welfare of salt workers and proper monitoring 
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and evaluati on. The steps taken by the above authoriti es are listed in the status report 
parti cularly with regard to the medical faciliti es provided by twenty-one mobile medical 
vans of SEWA (NGO) and Bhansali Trust (NGO) is also having one mobile van for salt 
workers and some salt associati ons are having ambulances.

5.  It is seen from the report that there are fi ft y-nine balwadis for children of salt workers 
out of which sixteen are run by SEWA. The status report also deals with the educati onal 
faciliti es provided to the salt workers and their children and the housing faciliti es provided 
for the salt workers. The status report also deals with the rati on cards issued to all the salt 
workers and that the Empowered Committ ee has sancti oned Rs. 48 lakhs for three mobile 
fair price shops (FPS) covering Rapar/Santhalpur, Patdi/Dhrangadra, Halved/Malia areas. 
The report deals with the providing of technical training to salt workers. It also deals with 
the sustainable development and the monitoring and evaluati on and the inspecti ons 
made by the team of offi  cers of the Labour Department and the seminar/workshop which 
was jointly organised by the Government of India and the Government of Gujarat and 
Confederati on of Indian Industries at Ahmedabad.

6.  It is further stated that on 19-5-2005, a major workshop on salt workers — “Issues, 
Challenges and Areas of Interventi on” was organised by CARE India (Gujarat) based on 
the study on salt workers by SAVE (Saline Area Vitalisati on Enterprise Ltd.). A number 
of important recommendati ons which were made in this workshop have also been 
elaborately menti oned in Para 7.5. The report further deals with the outline of plan of 
acti on and the organisati onal issues, technological issues, registrati on/vocati onal training, 
lease of land/railway shipment quota and the fi nancial assistance to NGOs/salt workers 
cooperati ves and also the issue of schooling.

7.  In conclusion it is stated in the report that a draft  copy of this report was discussed with 
NGOs like GANTAR, CARE India, SAVE, Agariya Hitrakshak Manch, Bhansali Trust in a 
meeti ng held on 29-7-2005, at Mahatma Gandhi Labour Insti tute, Ahmedabad. Besides 
the representati ves of government departments, Chairman-cum-Managing Director 
of M/s Hindustan Salt Works, Deputy Salt Commissioner, Rural Labour Commissioner, 
Additi onal Industries Commissioner, Director of Primary Educati on and the representati ve 
of Director, Central Salt and Marine Chemicals Research Insti tute, Bhavnagar were present. 
It is thus seen from the detailed status report that the Government of Gujarat is taking 
up this issue of socio-economic development of salt workers in a holisti c and sustainable 
manner, in collaborati on with the NGOs in Gujarat along with the Government of India. 
We place on record the status report submitt ed by Mr K.B. Vasava in August 2005.

 8.  Mr K.B. Vasava, Deputy Secretary (Labour), Government of Gujarat has also fi led an affi  davit 
on behalf of the State and furnished the details in regard to a number of measures, short 
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term and long term taken by the State of Gujarat for the welfare of the children of the salt 
workers and for providing them with adequate number of schools/teachers on priority.

9.  On 9-1-2006, the 11th meeti ng of the Empowered Committ ee for salt industry and salt 
workers' welfare was held, wherein a number of important decisions were taken, namely:

“(i)  In additi on to the grant of Rs. 593.32 lakhs sancti oned on 3-11-2004 for providing 
drinking water to salt works and salt workers by the Gujarat Water Supply and 
Sewerage Board, Gandhinagar, it was decided to approve Rs. 535.63 lakhs as 
additi onal grant for the remaining twelve districts subject to fi nal decision on 
operati ng and maintenance charges.

(ii)  An amount of approximately Rs. 150 lakhs was approved for providing health 
faciliti es to the salt workers (and including maintenance grant). This includes 
mobile comprehensive health care units, additi onal medicines, organising medical 
camps, etc.

(iii)  In additi on to three mobile rati on shops sancti oned earlier, it was decided to 
sancti on one more mobile rati on shop for Kutch District and also provide grant for 
operati ng and maintenance. A proposal for Rs. 16.62 lakhs was approved.

(iv)  It was decided to increase the amount sancti oned earlier for uniforms for school 
children.

(v)  Under the Namak Awas Yojna, the progress was reviewed and it was found that 
417 houses are completed, 1219 houses are under constructi on and 1073 houses 
remain to be constructed.”

10.  It is thus seen from the various reports and the affi  davit fi led by the State of Gujarat 
that they are making sincere eff orts for the welfare of salt workers and their children in 
collaborati on with the Government of India. Since all the necessary steps have already 
been taken, there is no need to keep the writ peti ti on pending. The writ peti ti on is 
accordingly disposed of.

11.  We place on record our deep appreciati on for the assistance rendered by Mr Yashank 
Adhyaru, Senior Advocate (amicus curiae) and the services rendered by Mr Sanjeev Kumar 
Choudhary, learned counsel appearing on behalf of the peti ti oner, Ms Hemanti ka Wahi, 
learned counsel appearing for the respondent State and Ms Kiran Bhardwaj, learned 
counsel appearing on behalf of the Union of India.

*****

[This judgement is also reported in 2009(17) SCC 378]
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Avinash Mehrotra
vs. 

Union of India and Others

Dalveer Bhandari and L.S. Panta, JJ.

Dalveer Bhandari, J.— This important public interest liti gati on relates to a fi re which swept 
through Lord Krishna Middle School in District Kumbakonam in the city of Madras, Tamil Nadu. 
The fi re started in the school's kitchen while cooks were preparing mid-day meal.

2.  In order to protect the rights of life and educati on guaranteed to all school-going children 
under Arti cles 21 and 21-A, the peti ti oner has prayed this Court to bring about safer 
school conditi ons.

3.  It is alleged that Lord Krishna Middle School is one of the thousands of private schools 
that have sprung up in response to drasti c cuts in government spending on educati on. 
This building houses more than 900 students in a crowded, thatched-roof building with 
a single entrance, a narrow stairway, windowless classrooms and only one entrance and 
exit. The fi re had sparked by dry coconut leaves used as fi rewood in a nearby makeshift  
kitchen with thatched roof. The fi re had started when the cooks were preparing mid-day 
meal under a Mid-Day Meal Scheme popular in Tamil Nadu.

4.  It is alleged that the venti lati on of the enti re school building was extremely poor with 
only cement-perforated windows. It took suffi  cient ti me for the fi re-fi ghters on a crane to 
break these windows and rescue the few children they could with severe burn injuries. 
The kitchen fi re rose so high that the thatched roof of the classrooms caught fi re and the 
blazing roof supported by bamboo poles collapsed on the school children and most of 
them died on the spot.

5.  The nearby residents started dousing the fl ames and trying to rescue the children. The 
school's narrow, steep stairs and few exits apparently hampered those eff orts. The crowd 
of volunteer rescuers ended up blocking the main door as they tried to help.

6.  According to rules, a Government-certi fi ed engineer is supposed to visit these schools 
once every two years and issue a “stability certi fi cate” if the building is found to be in 
good conditi on and all safety precauti ons are met. The engineer can refuse to issue the 
certi fi cate if he fi nds the safety measures inadequate, losing the school its licence to 
operate.
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7.  It is menti oned in the peti ti on that the investi gati ons have revealed that the school in 
Kumbakonam was last inspected three years ago. The school had a thatched roof in severe 
violati on of building laws. It even had a thatched kitchen close to the thatched classrooms. 
The fi re offi  cials had described the school as a death trap. They said that the victi ms had 
no chance of escape when the fi re erupted as they were doing their lessons on the top 
fl oor.

8.  It is alleged that the incidence of Kumbakonam District is not the fi rst of its kind. In the 
year 1995, a school prize-giving ceremony in a Northern Indian town turned to tragedy 
when a fi re broke out, killing nearly 400 people, many of them children and teenagers. 
The fi re was caused by an electrical short circuit in the town of Dabwali in the State of 
Haryana, about 150 miles from the Nati onal Capital.

9.  Flagrant violati on of school safety regulati ons conti nues in the enti re country even four 
decades aft er the Government pledged to enforce them aft er a private school building in 
Madurai caved in, killing 35 schoolgirls and injuring 137.

10.  The peti ti oner has prayed that he has fi led this peti ti on with a specifi c objecti ve that:

(1)  each and every child of this country can receive good educati on free from fear of 
safety and security;

(2)  to ensure that more stringent rules and regulati ons are framed keeping in mind the 
safety of the students;

 (3)  to ensure that such standards of safety are on a par with the highest standards set up 
anywhere in the world; and

(4)  to ensure that such standards are in fact enforced regularly for the safety and 
protecti on of children in classrooms across the country.

11.  The peti ti oner has submitt ed that the building bye-laws and the rules concerned are not 
followed by most of the schools in the country causing serious safety hazards for the 
children. In this peti ti on, it is prayed that along with the existi ng rules regarding safety, 
some additi onal rules be framed to strengthen the laws to protect the children in school 
buildings in cases of fi re and other kinds of emergencies. In the peti ti on, the peti ti oner has 
prayed for:

(i)  Developing a manual with fi re safety procedures and other safety precauti ons and 
distributi ng them in schools. The manual can include the ways fi res can be prevented 
through careful design, management, and maintenance practi ce; and ideas for limiti ng 
fi re damage, and other calamiti es. Marking clear and safe emergency evacuati ons. 
Making sure that all exits are marked clearly and that there are no objects obstructi ng 
the entry and exit of the school building.
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(ii)  Ensuring that the kitchen in the precincts of the school has adequate safety 
mechanisms. Not keeping any hazardous, infl ammable material in the school 
precincts. Not making school buildings with infl ammable material like thatched roof, 
or having any exposed wires in the school.

(iii)  Separati ng hazardous areas from the main school.

(iv)  Ensuring that the schools are not exceeding the limit of the students they can admit 
in accordance with the faciliti es available for each school; ensuring proper faciliti es 
like safe drinking water, toilets, fi rst aid boxes, proper venti lati on, lighti ng, etc. are 
available to the students and the teachers.

(v)  Schools must take appropriate safety measures and an emergency response plan that 
delineates staff  responsibiliti es, communicati on modes, and training and updati ng 
procedures for all members of the faculty, staff  and students. Assigning duti es to 
teachers in case of an emergency like fi re, earthquake, fl ood, a mob att ack, etc. and 
training the staff  to ensure that all safety precauti ons are followed.

(vi)  Fire insurance coverage should be made mandatory for all schools. This will also 
help as all insurance companies will defi nitely inspect the school premises before 
agreeing to provide insurance cover, thereby ensuring adherence to the highest 
safety standards by the schools.

(vii) Residenti al schools to have proper safety measures in case of using boilers and kitchen, 
ensuring that there is no leakage while using or storing fuel, and that it is outside the 
reach of children. All school buildings must install fi re exti nguishing equipment and 
sensor alarms in case of fi res. Such alarms must be able to automati cally inti mate the 
nearest local fi re stati on so that their response ti mes are much quicker in case of fi re.

(viii) Regular fi re drills to make students aware of what to do in case of a fi re emergency.

(ix) The States should deal with all aspects of safety within schools pertaining to 
classrooms, kitchen, laboratories, and libraries and outside schools relati ng to 
playgrounds, swimming pools and fi eld trips.

 (x)  There should be a policy prescribing safety audits in all schools vide which an 
assessment of the extent to which the sti pulated safety procedures for a parti cular 
area/task are followed can be done. Audits can be used to identi fy weaknesses in 
safety norms and check compliance with set standards and reinforce positi ve safe 
behaviour.

(xi) The local authoriti es in both urban and rural areas should be given specifi c directi ons 
with regard to the safety measures by the respecti ve State Governments.

12.  In the peti ti on, it is averred that the State is duty-bound to protect and secure the lives 
of students across the country by ensuring the minimum safety standards. The State is 
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liable to promulgate policies, which ensure the implementati on of the safety laws and 
procedures laid down. The State must ensure that the Government-certi fi ed engineer 
visits each and every school at least once in two years and issues a “stability certi fi cate” 
if the building is found to be in good conditi on and all safety precauti ons are met. There 
should be strict supervision on those engineers who can issue these kinds of certi fi cates.

13.  It is alleged that most of the Indian private schools in district towns are dull, claustrophobic, 
cramped and oft en have derelict structures with no fi re safety systems, playgrounds or 
libraries. Most of these private schools in the district towns are located in a warren of 
congested lanes and school authoriti es oft en lock the gates when classes are on to keep 
children from slipping out of the school. Most of the schools in the villages and small 
towns are sti ll made of thatched roofs made from coconut leaves or other cheap and 
easily available materials to avoid the cost of constructi on in fl agrant violati on of the 
building laws.

14.  It is prayed in the peti ti on that a committ ee of jurists, legal experts and lawyers be 
consti tuted to formulate a comprehensive report in a ti me-bound plan for carrying out 
reforms in the safety standards as prescribed in the schools and to direct all the schools 
to implement the plan, alternati vely to come forward with their own plan for providing 
safety measures in the schools. It is further prayed that this Court should evolve model 
safety standards as a part of Arti cle 21 and for free and fair exercise of fundamental rights 
under Arti cles 14, 15 and 19 of the Consti tuti on of India.

15.  In this peti ti on, we are called upon to determine what, if any, safety standards schools 
should have and how, if at all, schools have not met those standards.

16.  The Nati onal Building Code of India, 2005, promulgated by the Bureau of Indian Standards, 
provides detailed instructi ons on how to construct fi re-safe buildings. Tables and drawings 
set standards for schools parti cularly, including number and type of fi re exti nguishers, 
quanti ty of water necessary for a proper fi re suppression system, and many more, 
providing an engineer-tested, nati onally applicable set of standards that our schools could 
follow. In the introductory materials for the Code, the Bureau of Indian Standards affi  rms 
the peti ti oner's claim in this case:

“The hazards of fi re in educati onal buildings can be considerably lowered by adopti on 
of certain predetermined fi re safety measures with regard to proper planning of 
buildings, choice of proper materials and components, electrical equipments and 
making suitable provisions for fi re detecti on and suppression system.”

17.  This Court issued noti ce to the Union of India, State Governments and the Union 
Territories. Replies and counter-affi  davits have been received from almost all the State 
Governments and the Union Territories and also the Union of India. This Court appointed 
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Mr Colin Gonsalves, learned Senior Advocate as amicus curiae. He also suggested some 
guidelines which need to be followed by all schools in the country.

18.  Twenty-seven States and Union Territories have fi led affi  davits in this Court detailing the 
current safety of their schools and plans for improvement. The States admit that many 
schools do not meet the self-determined safety standards, let alone the more rigorous 
standards of the Nati onal Building Code. The affi  davits generally focus on plans for 
improvement, rather than schools' current conditi ons, because much work remains. 
Where States have provided detailed counts of schools and installed safety features, it 
emerges that thousands of schools lack any fi re suppression equipment. Thousands more 
schools do not have adequate emergency egress or non-infl ammable roofs.

19.  Unfortunately, most States failed to provide any quanti tati ve data in their affi  davits. 
Instead these States fi led vague plans for future renovati ons and piecemeal schemes to 
improve schools' safety. Litt le technical advice informs some of the plans, and few have 
any admitt ed force of law or fail-safe or follow-up mechanism from the State Government.

20.  While we applaud the States' eff orts to improve schools, we fi nd that States have done too 
litt le, too late. With the guidance of the Nati onal Building Code and affi  davits in this case, 
we view Mr Gonsalves' brief as crystallising a minimum set of safety standards for schools. 
By their own admission, States have not met these standards and they have welcomed 
this Court's guidance in achieving improvement. We will consider in more detail the exact 
standards required and relief sought later in this view.

21.  It is clearly borne out from the affi  davits fi led by the respondents that even the basic fi re 
exti nguishing equipments have not been installed in most of the schools. Majority of the 
schools do not have emergency exits. The schools must realise and properly comprehend 
the importance of the fi re safety equipments, but unfortunately most of the schools do 
not have fi re exti nguishing equipments and consequently, the schools are not following 
the minimum safety standards prescribed by the Building Code of the Bureau of Indian 
Standards.

22.  Despite best intenti ons and frequent agreements, these building codes and safety 
standards rarely bind builders in law or practi ce. The State or local Governments must 
enact building codes before any may have the force of law. Some building codes exist in 
law, but few States or municipaliti es have enacted a standard as rigorous as the Nati onal 
Building Code. Weak enforcement oft en then moots the enacted code's eff ecti veness, 
no matt er the code's intent, whether fi re safety offi  cials routi nely speak to the need for 
meaningful standards with real enforcement.

23.  In the peti ti on, the peti ti oner does not seek damages or the Court's fi nding on culpability. 
The main intenti on of fi ling this peti ti on is to protect against similar future tragedies by 
improving the conditi ons of the schools in our country.
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24.  Educati on occupies an important place in our Consti tuti on and culture. There has been 
emphasis on free and compulsory educati on for children in this country for a long ti me. 
There is a very strong historical perspecti ve. The Hunter Commission in 1882-1883, almost 
125 years ago, recommended universal educati on in India. It proposed to make educati on 
compulsory for the children.

25.  The Government of India Act, 1935 provided that “educati on should be made free and 
compulsory for both boys and girls”. While debati ng on a Bill in the Imperial Legislati on 
Council in 1911, Shri Gopal Krishna Gokhale strongly advocated that elementary educati on 
should be both compulsory and free.

26.  Our original Framers of the Consti tuti on placed free and compulsory educati on in the 
directi ve principles. The unamended Arti cle 45 provided that:

“45. Provision for free and compulsory educati on for children.—The State shall 
endeavour to provide, within a period of ten years from the commencement of this 
Consti tuti on, for free and compulsory educati on for all children unti l they complete 
the age of fourteen years.”

27.  The Kothari Commission on Educati on set up by the Government of India in 1966 
strongly recommended free and compulsory educati on for children up to 14 years. The 
Commission observed that there is no other way for the poor to climb their way out of this 
predicament.

28.  Educati on occupies a sacred place within our Consti tuti on and culture. Arti cle 21-A of the 
Consti tuti on, adopted in 2002, codifi ed this Court's holding in Unni Krishnan, J.P. v. State 
of A.P. in which we established a right to educati on. Parliament did not merely affi  rm that 
right; the amending Act placed the right to educati on within the Consti tuti on's set of 
fundamental rights, the most cherished principles of our society. As the Court observed in 
Unni Krishnan: (SCC p. 664, para 8)

“8. The immortal poet Valluvar whose Tirukkural will surpass all ages and transcend 
all religions said of educati on:

‘Learning is excellence of wealth that none destroy; To man nought else aff ords 
reality of joy.’ ”

29.  Educati on today remains liberati on—a tool for the bett erment of our civil insti tuti ons, the 
protecti on of our civil liberti es, and the path to an informed and questi oning citi zenry. 
Then as now, we recognise educati on's “transcendental importance” in the lives of 
individuals and in the very survival of our Consti tuti on and Republic.

30.  In the years since the inclusion of Arti cle 21-A, we have clarifi ed that the right to educati on 
att aches to the individual as an inalienable human right. We have traced the broad scope 
of this right in R.D. Upadhyay v. State of A.P. holding that the State must provide educati on 
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to all children in all places, even in prisons, to the children of prisoners. We have also 
affi  rmed the inviolability of the right to educati on.

31.  In Electi on Commission of India v. St. Mary's School we refused to allow the State to take 
teachers from the classroom to work in polling places. While the democrati c State has 
a mandate to conduct electi ons, the mundane demands of instructi on superseded the 
State's need to staff  polling places. Indeed, the democrati c State may never reach its 
greatest potenti al without a citi zenry suffi  ciently educated to understand civil rights and 
social duti es (Bandhua Mukti  Morcha v. Union of India). These conclusions all follow from 
our opinion in Unni Krishnan.

32.  Educati on remains essenti al to the life of the individual, as much as health and dignity, and 
the State must provide it, comprehensively and completely, in order to sati sfy its highest 
duty to citi zens.

33.  Unlike other fundamental rights, the right to educati on places a burden not only on the 
State, but also on the parent or guardian of every child, and on the child herself. Arti cle 
21-A, which reads as follows, places one obligati on primarily on the State:

“21-A. Right to educati on.—The State shall provide free and compulsory educati on 
to all children of the age of six to fourteen years in such manner as the State may, by 
law, determine.”

 By contrast, Arti cle 51-A(k), which reads as follows, places burden squarely on the parents:

“51-A. Fundamental duti es.—It shall be the duty of every citi zen of India—

(k) who is a parent or guardian to provide opportuniti es for educati on to his child 
or, as the case may be, ward between the age of six and fourteen years.”

 The Consti tuti on directs both burdens to achieve one end: the compulsory educati on of 
children, free from the fett ers of cost, parental obstructi on, or State inacti on. The two 
Arti cles also balance the relati ve burdens on parents and the State. Parents sacrifi ce for 
the educati on of their children, by sending them to school for hours of the day, but only 
with a commensurate sacrifi ce of the State's resources. The right to educati on, then, is 
more than a human or fundamental right. It is a reciprocal agreement between the State 
and the family, and it places an affi  rmati ve burden on all parti cipants in our civil society.

34.  This Court has routi nely held that another fundamental right to life encompasses more 
than a breath and a heartbeat. In refl ecti ng on the meaning of “personal liberty” in Arti cles 
19 and 21, we have held that

“that ‘personal liberty’ is used in the arti cle as a compendious term to include within 
itself all the varieti es of rights which go to make up the ‘personal liberti es’ of man….” 
(Kharak Singh v. State of U.P., AIR p. 1302, para 17.)
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 Similarly, we must hold that educati ng a child requires more than a teacher and a 
blackboard, or a classroom and a book. The right to educati on requires that a child study 
in a quality school, and a quality school certainly should pose no threat to a child's safety. 
We reached a similar conclusion, on the comprehensive guarantees implicit in the right to 
educati on, only recently in our opinion in Ashoka Kumar Thakur v. Union of India.

35.  The Consti tuti on likewise provides meaning to the word “educati on” beyond its dicti onary 
meaning. Parents should not be compelled to send their children to dangerous schools, 
nor should children suff er compulsory educati on in unsound buildings.

36.  Likewise, the State's reciprocal duty to parents begins with the provision of a free 
educati on, and it extends to the State's regulatory power. No matt er where a family seeks 
to educate its children, the State must ensure that children suff er no harm in exercising 
their fundamental right and civic duty. States thus bear the additi onal burden of regulati on, 
ensuring that schools provide safe faciliti es as part of a compulsory educati on.

37.  In the instant case, we have no need to sketch all the contours of the Consti tuti on's 
guarantees, so we do not. We merely hold that the right to educati on incorporates the 
provision of safe schools.

38.  This Court in Ashoka Kumar Thakur case6 observed as under: (SCC p. 660, para 482)

“482. It has become necessary that the Government set a realisti c target within 
which it must fully implement Arti cle 21-A regarding free and compulsory educati on 
for the enti re country. The Government should suitably revise budget allocati ons for 
educati on. The prioriti es have to be set correctly. The most important fundamental 
right may be Arti cle 21-A, which, in the larger interest of the nati on, must be fully 
implemented. Without Arti cle 21-A, the other fundamental rights are eff ecti vely 
rendered meaningless. Educati on stands above other rights, as one's ability to enforce 
one's fundamental rights fl ows from one's educati on. This is ulti mately why the 
judiciary must oversee the Government spending on free and compulsory educati on.”

39.  In view of the importance of Arti cle 21-A, it is imperati ve that the educati on which is 
provided to children in the primary schools should be in the environment of safety.

40.  In view of what has happened in Lord Krishna Middle School in District Kumbakonam and 
other incidents which have been enumerated in the preceding paragraphs, it has become 
imperati ve that each school must follow the bare minimum safety standards, in additi on 
to the compliance with the Nati onal Building Code of India, 2005, in parti cular Part IV — 
Fire & Life Safety, and the Code of Practi ce of Fire Safety in Educati onal Insti tuti ons (IS 
14435:1997) of the Bureau of Indian Standards.
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41.  The said safety standards are enumerated hereinbelow:

3.1. Fire safety measures in schools:

(i)  Provision of adequate capacity and numbers of fi re exti nguishers of ISI mark to be 
provided in eye-catching spots in each block of the school.

(ii)  First aid kits and necessary medicines should be readily available in the school.

(iii)  Provision of water tank and separate piping from the tank with hose reel to the 
ground fl oor and fi rst fl oor.

(iv)  Fire-fi ghti ng training to all teachers and students from Xth to XIIth standards.

(v)  Fire task force in every school comprising of head of the insti tuti on, two teachers/
staff  members and one member from the Fire and Rescue Department should be 
consti tuted. The Fire and Rescue Department member shall monitor and make 
fi re safety plan and conduct inspecti ons once in every three months.

(vi)  Display of emergency telephone numbers and list of persons to be contacted on 
the noti ce board and other prominent places.

(vii) Mock drills to be conducted regularly. Fire alarm to be provided on each fl oor and 
for rural schools separate long bell arrangement in case of emergency.

(viii) All old electrical wiring and equipment shall be replaced with ISI mark equipments 
and routi ne maintenance conducted by the school management in consultati on 
with the Fire and Rescue Department.

(ix)  No high tension lines should run inside or in close proximity to the school. Steps 
must be taken to shift  them if they are already there.

(x)  The Fire and Rescue Department shall frame guidelines with DOs and DONTs for 
schools and issue a fi tness certi fi cate, which shall be renewed periodically.

3.2. Training of school teachers and other staff :

(i)  The teachers along with other staff  shall be trained to handle safety equipment, 
initi ate emergency evacuati ons and protect their students in the event of fi re and 
other emergencies by the Fire and Rescue Department.

 (ii)  They shall also be trained in providing emergency fi rst-aid treatment.

(iii)  There shall be a School Safety Advisory Committ ee and an emergency response 
plan draft ed by the Committ ee in approval and consultati on with the Fire and 
Rescue Department concerned.

(iv)  Emergency response drills conducted at regular intervals to train the students as 
well as the school staff .

(v)  All schools to observe fi re safety day on 14th of April every year with awareness 
programs and fi re safety drills in collaborati on with the Fire and Rescue 
Department.
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3.3. School building specifi cati ons:

(i)  The school buildings shall preferably be an A Class constructi on with brick/stone 
masonry walls with RCC roofi ng. Where it is not possible to provide RCC roofi ng 
only non-combusti ble fi reproof heat resistant materials should be used.

(ii)  The nursery and elementary schools should be housed in single- storied buildings 
and the maximum number of fl oors in school buildings shall be restricted to three 
including the ground fl oor.

(iii)  The school building shall be free from infl ammable and toxic materials, which if 
necessary, should be stored away from the school building.

(iv)  The staircases, which act as exits or escape routes, shall adhere to provisions 
specifi ed in the Nati onal Building Code of India, 2005 to ensure quick evacuati on 
of children.

(v)  The orientati on of the buildings shall be in such a way that proper air circulati on 
and lighti ng is available with open space all round the building as far as possible.

(vi)  Existi ng school buildings shall be provided with additi onal doors in the main 
entrances as well as the classrooms if required. The size of the main exit and 
classroom doors shall be enlarged if found inadequate.

(vii) School buildings have to be insured against fi re and natural calamiti es with group 
insurance of school pupils.

(viii) Kitchen and other acti viti es involving use of fi re shall be carried out in a secure 
and safe locati on away from the main school building.

(ix)  All schools shall have water storage tanks.

3.4. Clearances and certi fi cates:

(i)  Every school shall have a mandatory fi re safety inspecti on by the Fire and Rescue 
Services Department followed by issuance of a ‘no-objecti on certi fi cate’ to the 
school as a mandatory requirement for granti ng permission for establishing or 
conti nuati on of a school.

 (ii)  An inspecti on team consisti ng of experts like a civil engineer, a health offi  cer, 
a Revenue Offi  cer, a psychologist, a fi re offi  cer, a local body offi  cer and a 
development offi  cer besides the educati onal authoriti es shall carry inspecti on 
and assessment of infrastructural faciliti es before the commencement of each 
academic year. The team shall submit its inspecti on report to the District Chief 
Educati onal Offi  cer concerned.

 (iii) The building plans for schools shall be prepared only by a Government-certi fi ed 
engineer and the PWD Executi ve Engineer concerned should inspect the building 
and award a structural stability certi fi cate. Stability certi fi cates shall be issued 
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by the State or Central Government engineers only and shall be mandatory for 
granti ng permission for establishing or conti nuati on of a school.

(iv) In every district, one Recogniti on Committ ee headed by a reti red Judge shall be 
consti tuted. Offi  cials from the Revenue Department, Public Works Department, 
Fire Service, Electricity Board, Health and Educati on Department and a reputed 
NGO shall be members. They shall visit the schools periodically or at least the 
erring insti tuti ons as listed by the Chief Educati on Offi  cer.

(v) Conditi onal recogniti on/approval shall never be resorted to for any school.

42.  In this peti ti on, we need not take any acti on contrary to the government policy to fulfi l 
the Consti tuti on's mandate. The Union and State offi  cials have already fi led wide-ranging 
plans to improve school safety. Along with the Nati onal Building Code, a combinati on of 
the bett er parts of these plans would bring the nati on's schools to an adequate level of 
safety. States have also expressed enthusiasm for reform and some have asked this Court 
expressly for directi on.

43.  Many States have already begun implementati on. The most forward-thinking States have 
enacted and enforced the Nati onal Building Code in their schools. Oft en these States 
have also created, empowered and funded a State-wide emergency response offi  ce. 
The coordinated eff orts and concentrati on of knowledge in these administrati ve units 
make States bett er able to prepare for emergencies, as much as to respond once the 
problem has started. For example, the State of Gujarat has established such an emergency 
management offi  ce. Having already sett led building codes and other large issues, the State 
can focus on other aspects of emergency management. With the assistance of outside 
experts, Gujarat recently created a colouring book to teach children how to respond to 
emergencies.

44.  On a smaller scale, but no less vital, in the Union Territory of Pondicherry, Administrators 
replaced all thatched roofs and allocated an additi onal Rs 500 lakhs to build pucca 
classrooms. Some States have counted their schools and know which require repairs; they 
provided these details in their affi  davits along with detailed plans for improvement. We 
are encouraged by the agreement shared among the States that safety must improve. Our 
order should provide additi onal sti mulus for the general aims of the States' already agreed 
policy.

45.  In the end, we should need to do litt le but enforce existi ng laws and encourage States in 
their own well-intenti oned safety programmes. However, in the years since the fi re at Lord 
Krishna Middle School, some States have moved slowly and safety standards have varied in 
quality across the States. These delays and variati ons have subjected millions more school 
children to danger from fi re, earthquakes and other causes, when simple enhancements 
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could off er much greater protecti on. Arti cles 21 and 21-A of the Consti tuti on require that 
India's school children receive educati on in safe schools. In order to give eff ect to the 
provisions of the Consti tuti on, we must ensure that India's schools adhere to basic safety 
standards without further delay.

46.  It is the fundamental right of each and every child to receive educati on free from fear 
of security and safety. The children cannot be compelled to receive educati on from an 
unsound and unsafe building.

47.  In view of what happened in Lord Krishna Middle School in District Kumbakonam where 
93 children were burnt alive and several similar incidences had happened in the past, 
therefore, it has become imperati ve to direct that safety measures as prescribed by the 
Nati onal Building Code of India, 2005 be implemented by all government and private 
schools functi oning in our country. We direct that:

(i)  Before granti ng recogniti on or affi  liati on, the State Governments and Union Territories 
concerned are directed to ensure that the buildings are safe and secure from every 
angle and they are constructed according to the safety norms incorporated in the 
Nati onal Building Code of India.

(ii)  All existi ng government and private schools shall install fi re exti nguishing equipments 
within a period of six months.

(iii)  The school buildings be kept free from infl ammable and toxic material. If storage is 
inevitable, they should be stored safely.

(iv)  Evaluati on of structural aspect of the school may be carried out periodically. We direct 
that the engineers and offi  cials concerned must strictly follow the Nati onal Building 
Code. The safety certi fi cate be issued only aft er proper inspecti on. Derelicti on in duty 
must att ract immediate disciplinary acti on against the offi  cials concerned.

(v)  Necessary training be imparted to the staff  and other offi  cials of the school to use the 
fi re exti nguishing equipments.

48.  The Educati on Secretaries of each State and the Union Territories are directed to fi le 
an affi  davit of compliance with this order within one month aft er installati on of fi re 
exti nguishing equipments.

49.  List this peti ti on on 7-12-2009 to ensure compliance with this order.

 *****

[This judgement is also reported in 2009(6) SCC 398]
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Introduction

The Child Labour (Prohibiti on and Regulati on) Act1 has been the leading piece of legislati on 
aiming to regulate the use of child workers in India. It is described as: “An Act to prohibit the 
engagement of children in certain employments and to regulate the conditi ons of work of 
children involved in other employments.”2 Many child rights groups and advocates were left  
disappointed and frustrated by the seemingly toothless approach of this act, which eff ecti vely 
legiti mised parti cular types of child labour.

The initi al opti mism surrounding the draft ing of the act subsided when the details later 
emerged. Rather than a comprehensive legal instrument aimed at eradicati ng child labour, the 
Child Labour (Prohibiti on and Regulati on) Act provided regulati ons detailing the obligati ons of 
employers who employ children. Another shortcoming of the act was the defi ning of a child as 
a person, “who has not completed his fourteenth year of age.”3

The 1986 Act also failed to address the issue of domesti c labour, which is the sector that 
contains the largest proporti on of working children in India. However in 2006, the Act was 
updated to include domesti c labour and work in the hospitality industry to the list of hazardous 
occupati ons that children are prohibited to work in. 

Two landmark cases were taken by Indian acti vist M.C. Mehta to the Supreme Court regarding 
the working conditi ons endured by children working in the match and fi reworks industries in 
Tamil Nadu. In the case M. C. Mehta vs. State of Tamil Nadu,4 the court held:

“We are of the view that employment of children within the match factories directly connected 
with the manufacturing process up to fi nal producti on of match sti cks or fi reworks should not 
at all be permitt ed. Arti cle 39(f) of the Consti tuti on provided that ‘the State should direct its 
policy towards securing that children are given opportuniti es and faciliti es to develop in a 
healthy manner and in conditi ons of freedom and dignity and that childhood and youth are 
protected against the exploitati on and against moral and material abandonment.”5

Astonishingly, following the acknowledgment of child labour as seen by the statement above, 
the Supreme Court essenti ally sancti fi ed the practi se by declaring that children can be 
employed in the process of packing and went on to say that 60% of the minimum wage paid 
to an adult consti tutes an adequate wage for a child.6 

1 Child Labour (Prohibiti on and Regulati on) Act, 1986 (61)

2 Ibid, para 1

3 Ibid, 2(ii)

4 1991(1), SCC 283

5 Ibid, para 5

6 Ibid, para 7
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Initi ally it may be understood as a positi ve declarati on by the court in the quest to improve the 
working conditi ons of children. However, this case was representati ve of the quest to ensure 
the protecti on of children working in dangerous and exploitati ve conditi ons, so the acti on of 
the Supreme Court suggesti ng a minimum wage for children, seemed counterproducti ve to 
say the least.

In the case of Rajangam, Secretary, District Beedi Workers' Union vs. State of Tamil Nadu 
and others,7 the Supreme Court found that tobacco manufacturing posed a grave threat to 
children’s health and wellbeing and should be prohibited. Records had been manipulated to 
disguise the number of children working in the tobacco manufacturing factories in Tamil Nadu. 
The court ordered that child labour in this industry should either be stopped immediately or 
phased out within three years.8

In 1996, the case of M.C. Mehta vs. State of Tamil Nadu9 was revived following conti nued cases 
of child exploitati on in the State of Tamil Nadu. A committ ee was established to undertake a 
comprehensive report and to examine the challenges surrounding child labour. The Supreme 
Court proceeded to make judgements based on the recommendati ons of the committ ee and 
identi fi ed industries most hazardous for children in India. They also directed that the Child 
Labour Act should be enacted when cases of illegal child labour are uncovered.

“We should also like to observe that on the directi ons given being carried out, penal provision 
in the aforenoted 1986 Act would be used where employment of child labour, prohibited by 
the Act, would be found.”10

This judgement handed down by the Supreme Court, consti tutes one of the few judgements 
which has laid down guidelines for the implementati on of the Child Labour Act. Unlike the 
fi rst M.C. Mehta case, which was viewed by many as insuffi  cient and irrelevant, the 1996 case 
was more progressive and detailed the necessity to prioriti se the welfare and educati on of 
children.

In PUCL vs. Union of India and others,11 in a case that confronted the traffi  cking of children 
for labour, the court ordered that Rs.200,000 compensati on be paid to the brother of a child 
who was traffi  cked for labour and later beaten to death by the traffi  cker. The court also 
ordered Rs.75,000 to be paid to three other boys who were traffi  cked. Interesti ngly, even 
though the traffi  ckers were private individuals, the court ordered the respecti ve states to 

7 1992 SCC 221(1), 

8 Ibid (4)

9 1996(6) SCC 756

10 Ibid, (9)

11 1998(8), SCC 485
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pay compensati on. This ruling implores State governments to acti vely work to eradicate the 
practi se of traffi  cking children for use as labourers or else risk becoming responsible for the 
compensati on of victi ms within their jurisdicti on.

In Bachpan Bachao Andolan vs. Union of India and others,12a peti ti on was fi led concerning 
the inhumane treatment of children working in the circus industry. The Court ordered that 
no child may be employed by a circus from two months of the judgement. The respecti ve 
governments were directed to provide care and protecti ve homes for these victi ms unti l the 
children att ain the age of 18 years.

12 2011(5) 1
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Labourers Working on Salal Hydro Project
vs.

State of Jammu & Kashmir and Others

P.N. Bhagwati , R.S. Pathak and Amarendra Nath Sen, JJ.

Bhagwati , J. - The issue of Indian Express dated 26th August 1982 carried a news item that 
a large number of migrant workmen from diff erent States including the State of Orissa were 
working on the Salal Hydro Electric Project in diffi  cult conditi ons and they were denied the 
benefi ts of various labour laws and were subjected to exploitati on by the contractors to whom 
diff erent porti ons of the work were entrusted by the Central Government. The People's Union 
for Democrati c Rights thereupon addressed a lett er to Mr. Justi ce D.A. Desai enclosing a copy 
of the news report and requesti ng him to treat the lett er as a writ peti ti on so that justi ce 
may be done to the poor labourers working in the Salal Hydro Electric Project. The lett er was 
placed before a Bench of this Court and it was treated as a writ peti ti on and by an order dated 
September 10, 1982 this Court directed that the Union of India, the. State- of Orissa, the 
Labour Commissioner, Orissa at New Delhi. the State of Jammu and Kashmir and the Labour 
Commissioner (J & K) should be shown as respondents to the writ peti ti on and issued noti ce 
to the Union of India, the State of Orissa and the Assistant Labour Commissioner of Orissa 
at New Delhi to show cause against the writ peti ti on. This Court also directed the Labour 
Commissioner, Jammu to visit the site of the Salal Hydro Electric Project and ascertain (i) 
whether there are any bonded labourers employed on this project and if so, to furnish their 
names; (ii) whether there are any migrant workers who have come from other States; (iii) what 
are the conditi ons in which the workers are living; and (iv) whether the labour laws enacted 
for their benefi t are being observed and implemented Pursuant to this order made by the 
Court, the Labour Commissioner Jammu visited the site of the Salal Hydro Electric Project and 
made an interim report on October 11, 1982 and this was followed by a fi nal report dated 
October 15, 1982. The writ peti ti on there- P aft er came up for hearing on November 3, 1982. 
and on that date, the Court pointed out that the Secretary, Union of India, Ministry of Home 
Aff airs, the State of Orissa, the Labour Commissioner Orissa at New Delhi, the State of Jammu 
and Kashmir and the Labour Commissioner (J & K) had already been impleaded as respondent 
1 to 5 but since the reports made by the Labour Commissioner, Jammu disclosed that the Salal 
Hydro Electric Project was being carried out by the Government of India, the Court directed 
that the Union of India in the Labour Ministry as also the Chief Labour Commissioner (Central) 
may also be added as respondents Nos. 6 and 7 to the writ peti ti on and that noti ce of the writ 
peti ti on shall go immediately to them along with copies of the two reports. The Court also 
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directed that the Union of India and the Chief Labour Commissioner (Central) should fi le their 
affi  davit or affi  davits within two weeks from the date of the order dealing with the various 
averments made in the two reports of the Labour Commissioner, Jammu and parti cularly the 
fi nal report made by him, since the fi nal report disclosed prima facie that there were certain 
violati ons of labour laws committ ed by the Central Government and the contractors. The 
Court also directed following its decision given on September 18, 1982 in People's Union for 
Democrati c Rights v. The Union of India that 

“The Union of India and the Chief Labour Commissioner (Central) shall ensure that 
hereaft er minimum wage is paid directly by the Central Government or the contractors 
as the case may be, to the workmen employed by them without the interventi on of 
any sub-contractors or jamadars or khatedars and without any deducti on whatsoever 
except such as may be authorised statutorily. The reference to sub-contractors in this 
order will be confi ned only to those sub contractors who have not been licensed under 
the Contract Labour (Regulati on and Aboliti on) Act, 1970 because if any such sub-
contractors have been licensed, they would fall within the defi niti on of contractor 
and would therefore be liable for payment of minimum wage directly to the workers 
without any deducti on. The Union of India and the Chief Labour Commissioner 
(Central) will also, in the meanwhile, ensure that secti ons 16 to 19 of the Contract 
Labour (Regulati on and Aboliti on) Act, 1970 read with the relevant rules made under 
that Act are complied with, as the same are mandatory and the Central Government 
is the appropriate authority to enforce the provisions of those secti ons.”

It appears that the Union of India and the Chief Labour Commissioner (Central) were not able 
to fi le their affi  davit or affi  davits within the ti me granted to them with the result that the ti me 
had to be extended twice and ulti mately an affi  davit dated December 14, 1982 was made by 
one H.S. Raju, Deputy Secretary to the Government of India in the Ministry of Labour and 
Rehabilitati on and it was fi led in court on behalf of the Union of India. It was on the basis of 
the two reports made by the Labour Commissioner, Jammu and the affi  davit in reply fi led by 
H.S Raju on behalf of the Union of India along with certain other documents produced at the 
hearing that the writ peti ti on was argued before us, 

2.  The Salal Hydro Electric Project is a power project undertaken by the Government of India 
with a view to increasing the generati on of electric power in the country by uti lising the 
waters of river Chenab. It is a giganti c project located near village Salal in Jammu and the 
Government of India has entrusted it to the Nati onal Hydro Electric Power Corporati on for 
executi on on “agency basis”. There are certain porti ons of the work in connecti on with the 
Project which are being executed by the Nati onal Hydro Electric Power Corporati on itself 
through workmen directly employed by it, while certain other porti ons of the work are 
entrusted to contractors of whom the principal four are Hindustan Constructi on Company 
Limited, Gammon India Limited, T.R. Gupta Private Ltd. and Asia foundati on Constructi on 
Company. These contractors in their turn are doing a part of the work entrusted to them 
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through workmen directly employed by them while a part of the work has been allott ed 
by them to sub-contractors described as 'piece wagers'. The workmen employed by the 
Nati onal Hydro Electric Power Compositi on, the contractors and the sub-contractors are 
mostly from other States such as U.P., Bihar and Orissa. There is no uniform patt ern of 
employment in regard to these workmen but so far as Oriya workmen are concerned, 
they are usually recruited by khatedars from their villages in Orissa and given advances 
before being taken for work. So also some Bihari workmen were found by the Labour 
Commissioner (J & K) to have received such advances before coming to the project site. 
Now the Contract Labour (Regulati on and Aboliti on) Act 1970 (hereinaft er referred to 
as Contract Labour Act) being applicable to the establishments pertaining to the project 
work, the Executi ve Engineers of the Nati onal Hydroelectric Power Corporati on having 
supervision and control over the .respecti ve establishments are registered as principal 
employers and the contractors to whom diff erent porti ons of the work are entrusted for 
executi on are licensed under the provisions of that Act. Since the project work is being 
carried on by or under the authority of the Central Government. the Central Government 
is the appropriate Government in relati on to the establishments pertaining to the project 
work and the contractors are licensed by the Licensing offi  cers appointed by the Central 
Government. The sub-contractors to whom diff erent porti ons of the work are entrusted by 
the contractors, however, do not hold any licence, through they fall within the defi niti on 
of the word “contractor” in clause (c) of secti on 2 of the Contract labour (Regulati on 
and Aboliti on) Act 1970 and it is precisely in order to circumvent the provisions of the 
Contract Labour (Regulati on and Aboliti on) Act, that they are called "piece wagers” 
instead of sub-contractors. The project work is thus carried out by workmen employed 
by the Nati onal Hydro Electric Power Corporati on or by contractors licensed under the 
provisions of the Contract Labour (Regulati on and Aboliti on) Act or by sub-contractors 
who are euphemisti cally described as “piece wagers”.

3.  The questi on raised in this writ peti ti on is whether the workmen employed in the project 
work are ensured the rights and benefi ts provided to them under various labour laws 
such as Contract Labour (Regulati on and Aboliti on) Act, 1956, the Minimum Wages Act, 
1948 and the Inter State Migrant Workmen (Regulati on of Employment and Conditi ons of 
Service) Act. 1979. So far as the Inter State Migrant Workmen (Regulati on of Employment 
and Conditi ons of Service Act, 1979 (hereinaft er referred to as the Inter State Migrant 
Workmen Act) is concerned, the fi nal report of the Labour Commissioner (J & K) clearly 
shows that its provisions have not been implemented at all and the workmen are denied 
many of the benefi ts and advantages provided under it. This statement in the fi nal 
report of the Labour Commissioner (J&K) is not denied on behalf of the Union of India 
in the affi  davit in reply made by H.S. Raju, Deputy Secretary to the Government of India, 
Ministry of Labour and Rehabilitati on and the only explanati on off ered is that the lnter-
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State Migrant Workmen Act though passed in 1979 did not come into force unti l October 
2, 1980 and the relevant noti fi cati ons appointi ng various authoriti es under that Act were 
issued only in June, 1982 and that was the reason why "no acti on could be taken by the 
offi  cers of CRM earlier". It is also averred in the affi  davit in reply that "most of the workers 
from other States have gone to Salal Project for work OD their own and are therefore 
strictly speaking not migrant workmen" within the meaning of the defi niti on of that term 
contained in the Inter State Migrant Workmen Act. We do not think that this justi fi cati on 
given in the affi  davit in reply for not ensuring the benefi ts and faciliti es provided under 
the Inter State Migrant Workmen Act to at least some of the workmen and parti cularly 
Oriya workmen can be accepted as valid. lt is clear from the Statement of objects and 
Reasons that the Inter State Migrant Workmen Act was enacted with a view to eliminati ng 
abuses to which workmen recruited from one State and taken for work to another State 
were subjected by the contractors, sardars or khatedars recruiti ng them. The malpracti ces 
indulged in by the contractors, sardars or khatedars in regard to workmen recruited by 
them for work outside their State may be found briefl y summarised as follows in the 
Statement of objects and Reasons: 

“Though the Sardars promise at the ti me of recruitment that wages calculated on 
piece rate basis would be sett led every month, the promise is not usually kept once the 
worker comes under the clutches of the con- tractor, he takes him to a far-off  place on 
payment of railway fare only. No working hours are fi xed for these workers and they 
have to work on all the days in a week under extremely bad working conditi ons. The 
provisions of the various labour laws are not being observed in their case and they are 
subjected to various malpracti ces.”

 It was felt that since Inter-State migrant workmen are generally illiterate and unorganised 
and are by reason of their extreme poverty, easy victi ms of these abuses and malpracti ces, 
it was necessary to have a comprehensive legislati on with a view to securing eff ecti ve 
protecti on to Inter State migrant workmen against their exploitati on and hence the Inter 
State Migrant Workmen Act was enacted. This Act received the assent of the President 
on June 11, 1979 but it was brought into force only on October 2, 1980 by a noti fi cati on 
issued under secti on J sub-secti on (3). The Inter-State Migrant Workmen (Regulati on of 
employment and Conditi ons of Service) Rules, 1980 (hereinaft er referred to as the Central 
p Inter State Migrant Workmen Rules) were also made by the Central Government and 
brought into force with eff ect from October 2, 1980. But, unfortunately, through the 
Inter State Migrant Workmen Act and the Central Inter State Migrant Workmen Rules 
came into force from October 2, 1980, the bureaucrati c apparatus for implementi ng the 
provisions contained in the Act and the Rules was not set up by the Central Government 
for a period of more than 20 months and it was only in the month June 1982 that the 
Central Government appointed various authoriti es such as Registered Offi  cers, Licensing 
Offi  cers and inspectors. Even so we fail to see why the obligati ons of contractors set out in 
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secti on 12 and wages, welfare and other faciliti es provided in secti ons 13 to 16 of the Inter 
State Migrant Workmen Act could not be made available to Inter State migrant workmen 
employed in the project work and the Central Government as the appropriate Government 
could not enforce the same from and aft er 2nd October 1980. When the Act and the Rules 
came into force with eff ect from 2nd October, 1980, the provisions contained in Secti on 12 
and Secti ons 13 to 16 became clearly applicable to the establishments pertaining to the, 
project work and there was no justi fi cati on for the Central Government to delay any longer 
the implementati on of these provisions in, so far as Inter State migrant workmen were 
concerned. The Central Government in any event ought to have enforced the provisions 
relati ng to registrati on of principal employers and licensing of contractors as also the 
provisions set out in Secti on 12 and Secti ons 13 to 16 from June, 1982 when the various 
authoriti es contemplated under the Act were appointed by the Central Government. We 
do not think the Central Government can escape its obligati on to enforce the provisions 
of the Inter State Migrant Workmen Act on the plea that there are no later State migrant 
workmen employed in the project work The fi nal report of the Labour Commissioner (J 
& K) clearly shows that Oriya workmen employed on the project site were recruited by 
khatedars from their villages in Orissa and brought to the project site for work and they 
would clearly be Inter State migrant workmen within the defi niti on of that term clause 
(e) of secti on (2) of the Inter State Migrant Workmen Act. We would therefore direct the 
Central Government to take immediate steps for enforcement of the provisions of the 
Inter State Migrant Workmen Act in regard to Inter State migrant workmen employed is 
the project work. The Central Government will at once proceed to identi fy “inter-state 
migrant workmen” from amongst the workmen employed in the project work and adopt 
necessary measures for ensuring to them the benefi ts and advantages provided under 
the inter State Migrant Workmen Act. We would like the Central Government to fi le as 
affi  davit within one month from today setti  ng out what steps have been taken for securing 
implementati on of the provisions of the enter State Migrant Workmen Act at the project 
site whether the executi ve engineers of the Central Government or the Nati onal Hydro 
Electric Power Corporati on have been registered as principal employers under secti on 4 
and the contractors, sub contractors or 'piece wagers', khatedars and sardars have been 
licensed under secti on 8, whether the contractors and sub-contractors or piece wagers 
are carrying out the obligati ons imposed upon them under secti on 12 and whether wages 
and allowances sti pulated in secti ons 13. 14 and 15 and other faciliti es provided in secti on 
16 are being made available to the Inter-State migrant workmen employed in the project 
work.

4.  That takes us to the questi on whether the provisions of the Minimum Wages Act and 
the Contract Labour Act are being followed in relati on to the workmen employed on the 
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project site. But before we consider this questi on, we may point out that, in regard to the 
suggesti on made in the writ peti ti on that there are amongst the Oriya workmen bonded 
labourers who are forced to provide labour by the khatedars who have recruited them, 
the fi nal report of the Labour Commissioner (J & K) points out that. “by and large there is 
no evidence of any worker having been detained and not allowed to go home against his 
wish” and "there is no bonded labourer in the project whether the employment is direct 
or through the contractors or sub-contractors". We must therefore proceed on the basis 
that there is no violati on of the provisions of the Bonded Labour System (Aboliti on) Act, 
1976. But so far as the Minimum Wages Act and the Contract Labour Act are concerned, 
the report of the Labour Commissioner (J & K) does reveal that there are violati ons of the 
provisions of these two statutes. Secti on 2 clause (c) of the Contract Labour Act defi nes 
"contractor" in relati on to an establishment, to mean "a person who undertakes to 
produce a given result for the establishment, other than a mere supply of goods or arti cles 
of manufacture to such establishment, through contract labour or who supplies contract 
labour for any work of the establishment and included a "sub- contractor." Secti on 12 
sub-secti on (1) then proceeds to enact that with eff ect from such date as the appropriate 
Government may, by noti fi cati on in the offi  cial Gazett e, appoint, no contractor to whom 
this Act applies, shall undertake or execute any work through contract labour except under 
and in accordance with a' licence issued in that behalf by the licensing offi  cer. It is therefore 
clear that not only a contractor but also a sub-contractor who comes within the defi niti on 
of the term 'contractor' in secti on 2 clause (e) is bound to obtain a licence under secti on 
12 subsecti on (1) before he can undertake or execute any work through contract labour. 
Now according to the fi nal report of the Labour Commissioner (J & K), the contractors at 
the project site have undoubtedly obtained the requisite licence under secti on 12 sub-
secti on (1) but the 'piece wagers' who are really nothing but sub- contractors, have-not 
cared to obtain such licence and yet they have undertaken and are executi ng porti ons of 
the project work entrusted to them by the contractors, through workmen employed by 
them either directly or through khatedars. This is clearly in violati on of the prohibiti on 
enacted in secti on 12 subsecti on (1). It is obvious that the object of the 'piece wagers' 
or the sub-contractors in not applying for a licence under secti on 12 sub-secti on (1) is to 
evade their obligati ons under secti ons 16 to 21 read with Rules 41 to 62 of the Contract 
Labour (Regulati on and Aboliti on) Central Rules. 1971 (hereinaft er. referred to as the 
Contract Labour Central Rules) and to render these provisions diffi  cult of applicati on in 
relati on to the Secti ons 16 to 21 read with Rules 41 to 62 provide for making various 
faciliti es available to workmen employed by contractors for securing their health and 
welfare and 'piece wagers' or subcontractor who are 'contractors' within the meaning of 
that term in secti on 2 clause (c) cannot escape their obligati ons under these provisions 
by not applying for a licence under secti on 12, sub-secti on (1). In fact, if sub- contractors 
undertake or execute any work through contract labour without obtaining a licence 
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under secti on 12 sub- secti on (1), they would be guilty of a criminal off ence punishable 
under secti on 23 or secti on 24. We would therefore direct the Central Government as the 
enforcing authority to take immediate steps for ensuring that the “piece wagers” or sub-
contractors do not execute any porti on of the project work without obtaining a licence 
under Secti on 12 sub-secti on (1) and that they carry out their obligati ons under secti ons 
16 to 21 read with Rules 41 to 62. Of course, if the contractors who have employed 'piece 
wagers' or sub- contractors have provided the faciliti es set out in secti ons 16 to 21 read 
with Rules 41 to 62 not only to the workmen employed directly by them but also to the 
workmen employed by the “piece wagers” or sub-contractors, nothing more may remain 
to be done by the “piece wagers” or sub-contractors. But there can be no doubt that the 
“piece wagers” sub-contractors are equally responsible for implementi ng the provisions 
contained in these secti ons. The Central Government will in the report to be submitt ed 
by it on or before state whether the “piece wagers” or sub-contractors have obtained 
the requisite licence under secti on 12 sub- secti on (1) or they are executi ng the porti on 
of the project work entrusted to them without obtaining such licence and whether the 
provisions set out in secti ons 16 to 21 read with Rules 41 to 62 are being implemented in 
relati on to the workmen employed by the “piece wagers” or subcontractors. 

5.  The fi nal report of Labour the Commissioner (J & K) also points out that whereas the 
Nati onal Hydro Electric Power Corporati on has provided canteens and rest rooms to its 
workmen as required by Secti ons 16 and 17 of the Contract Labour Act and Rules 41 
to 50 of the Contract Labour Central Rules, the contractors and “piece wagers” or sub-
contractors have not provided such canteens and rest rooms in breach of their obligati ons 
under these provisions. It is also menti oned in the fi nal report of the Labour Commissioner 
(J & K) that adequate washing faciliti es are not provided at work sites, though there 
is clearly as obligati on on the contractors and “piece wagers” or sub-contractors to 
do so under clause (c) secti on 18 read with Rule 57. The Central Government has, in 
the affi  davit in reply made on its behalf by H. S. Raju stated rather half heartedly that 
faciliti es for canteens are reasonably made but conceded that "as canteens provided 
by the contractors are not of the prescribed specifi cati ons acti on ....has been taken by 
the Regional Labour Commissioner for prosecuti on of the contractors for their failure to 
provide canteens with specifi ed specifi cati ons". We would therefore direct the Central 
Government to take immediate steps for ensuring that canteens, rest rooms and washing 
faciliti es are provided by the contractors and 'piece wagers' or sub-contractors to the 
workmen employed by them in accordance with the requirements of secti ons 16, 17 and 
18, clause (c) read with Rules 41 to 50 and 57 and the Central Government will make a 
report to this Court on or before April 30, 1983 setti  ng out what steps have been taken 
for securing implementati ons of these provisions and whether these provisions have been 
complied with by the contractors and “piece-wagers” or sub-contractors. 
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6.  So far as medical faciliti es are concerned, we are glad to know that according to the fi nal 
report of the Labour Commissioner (J & K), adequate medical care is provided to the 
workmen employed on the project site. It is pointed out in the fi nal report of the Labour 
Commissioner (J & K) that some minors were found to have been employed on the project 
site but the explanati on given was that "these minors accompany make members of their 
families on their own and insist on getti  ng employed". This Court has pointed out in its 
judgment in the Asiad Workers case that constructi on work is a hazardous employment 
and therefore under Arti cle 24 of the Consti tuti on, no child below the age of 14 years can 
be employed in constructi on work. We are aware that the problem of child labour is a 
diffi  cult problem and it is purely on account of economic reasons that parents oft en want 
their children to be employed in order to be able to make two ends meet. The possibility 
of augmenti ng their meagre earnings through employment of children is very oft en 
the reason why parents do not send their children to schools and there are large drop 
outs from the schools. This is an economic problem and it cannot be solved merely by 
legislati on. So long as there is poverty and desti tuti on in this country, it will be diffi  cult to 
eradicate child labour. But even so an att empt has to be made to reduce, if not eliminate 
the incidence of child labour, because it is absolutely essenti al that a child should be able 
to receive proper educati on with a view to equipping itself to become a useful member 
of the society and to play a constructi ve role in the socioeconomic development of the 
country. We must concede that having regard to the prevailing socioeconomic conditi ons, 
it is not possible to prohibit child labour altogether and in fact, any such move may not 
be socially or economically acceptable to large masses of people. That is why Arti cle 24 
limits the prohibiti on against employment of child labour only to factories, mines or other 
hazardous employments. Clearly, constructi on work is a hazardous employment and no 
child below the age of 14 years can therefore be allowed to be employed in constructi on 
work by reason of the prohibiti on enacted in Arti cle 24 and this consti tuti onal prohibiti on 
must be enforced by the Central Government. The Central Government would do well to 
persuade the workmen to send their children to a nearby school and arrange not only for 
the school fees to be paid but also provide, free of charge, books and other faciliti es such 
as transportati on. We would suggest that whenever the Central Government undertakes 
a constructi on project which is likely to last for some ti me, the Central Government 
should provide that children of constructi on workers who are living at or near the project 
site should be given faciliti es for schooling and this may be done either by the Central 
Government itself or if the Central Government entrusts the project work or any part 
thereof to a contractor, necessary provisions to this eff ect may be made in the contract 
with the contractor.

7.  That takes us to the questi on whether wages are being paid to the workmen in accordance 
with the provisions of the relevant statutes. The fi nal report of the Labour Commissioner 
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(J & K) agrees that there is hardly any irregularity in so far as payment of wages to the 
workmen employed by the Nati onal Hydro Electric Power Corporati on and the contractors 
is concerned but points out that in case of workmen employed by the “piece wagers” or 
sub-contractors, payment of wages is made directly only to those workmen "who are 
employed individually" and to other workmen, like Oriya labourers who are employed in 
groups, wages are paid through khatedars and in this latt er case, there are complaints of 
deducti ons by khatedars on account of advances made to the workmen in their nati ve 
places, messing charges etc., though "the muster rolls prepared and maintained do not 
refl ect the deducti ons." Now this Court has held in Asiad Workers case that the minimum 
wages must be paid to the workmen directly without any deducti ons save and except 
those authorised by the statute. Wages due to the workmen employed by the “piece 
wagers” or sub contractors must therefore be paid directly to the workmen without the 
interventi on of khatedars, and no deducti ons can be made from the wages on account of 
any advances alleged to have been made by the khatedars to the workmen. If there are 
any advances repayable by the workmen to the khatedars or any messing charges are to 
be paid, they may be paid by the workmen to the khatedars aft er they receive the full 
amount of wages due to them from the “piece wagers” or sub-contractors. But on no 
account can any deducti ons be made from such wages and they must be paid to the 
workmen directly without the interventi on of any middleman. Moreover, secti on 21 sub-
secti on (2) of the Contract Labour Act - requires that every principal employer shall 
nominate a representati ve duly authorised by him to be present at the ti me of disbursement 
of wages by the contractor and it shall be the duty of such representati ve to certi fy the 
amount paid as wages in such manner as may be prescribed and under sub-secti on (3) of 
secti on 21, it is the duty of the contractor to ensure that disbursement of wages is made 
in the presence of the authorised representati ve of the principal employer. It is stated in 
the fi nal report of the Labour Commissioner (J&K) that this statutory obligati on under sub 
secti ons (2) and (3) of secti on 21 is also not carried out and so far as the workmen 
employed by the 'piece wagers' or sub-contractors are concerned, payment of wages to 
them is not supervised by any authorised representati ve of the contractors or the Nati onal 
Hydro Electric Power Corporati on or the Central Government nor is the payment of wages 
made in the presence of such authorised representati ve and the workmen are left  to the 
mercy of the “piece wagers” or sub-contractors and their staff . This statement is, of course, 
disputed in the affi  davit is reply fi led on behalf of the Central Government but we have 
our own doubts whether this denial is well founded of the requirement of sub-secti ons (2) 
and (3) of secti on 21 is strictly carried out and payment of wages to the workmen employed 
by the “piece wagers” or sub-contractors is made in the presence of an authorised 
representati ve of the Nati onal Hydro Electric Power Corporati on of the Central 
Government, there is no reason why the workmen should complain to the Labour 
Commissioner (J & K) in regard to payment of wages because in that event they would he 
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receiving their full wages directly from the '”piece wagers” or sub-contractors without the 
interventi on of khatedars and free from any deducti ons whatsoever. Moreover it is also 
pointed out by the Labour Commissioner (J & K) in his fi nal report that over-ti me wages 
earned by workmen are not received by them in their enti rety and almost 50 per cent is 
taken away by khatedars but the muster sheets do not refl ect the correct positi on and 
"are treated as mere formality". The Central Government has not dealt specifi cally with 
this complaint in its affi  davit in reply beyond merely denying that over-ti me wages are not 
paid. It may be noted that this complaint has been made by the Labour Commissioner (J 
& K) aft er making a full and detailed enquiry from the workmen employed by the “piece 
wagers” or sub-contractors and there is no reason why these workmen should have given 
false informati on to the Labour Commissioner (J & K) or the Labour Commissioner (J & K) 
should have made a statement in his fi nal report which was not borne out by the enquiry 
made out by him. The Labour Commissioner (J & K) also states that according to the 
informati on gathered by him from the workmen, he found that no weekly off  day is 
allowed to the workmen “except in case of labour directly employed by the Nati onal 
Hydro Electric Power Corporati on or other contractors”. The Central Government in its 
affi  davit in reply has denied that the workmen are not being granted weekly off  day with 
wages and pointed out that the minimum rates of wages fi xed by the Central Government 
are inclusive of the element of weekly day of rest and no extra wages are legally payable 
to the workmen under the Minimum Wages Act. Now there can be no doubt that the 
minimum rates of wages fi xed by the Central Government include the element of weekly 
day of rest and that no extra wages are legally payable to the workmen for the weekly off  
days. But the complaint made in the fi nal report of the Labour Commissioner (J &; K) is not 
that extra wages are not being paid to the workmen for the weekly off  days but that 
weekly paid off  days are not given to the workmen, meaning thereby that the workmen 
are required to work even on their weekly paid off  days. These complaints have to be 
remedied by the Central Government by taking appropriate acti on and the only way in 
which this can be done eff ecti vely is by carrying out periodically detailed inspecti ons and 
insisti ng that every payment of wages must be made by the “piece wagers” or sub-
contractors in the presence of the authorised representati ve of the Nati onal Hydro electric 
power Corporati on or of the Central Government. The Central Government has averred in 
its affi  davit in reply that its offi  cers are regularly carrying out inspecti ons and it has given 
various dates on which such inspecti ons were carried out during the year 1982. The 
parti culars of inspecti ons given by the Central Governments would show that during a 
period of 12 months, only four inspecti ons were carried out in case of three contractors, 
two inspecti ons in case of one contractor and one inspecti on each in case of three other 
contractors. We fi nd it diffi  cult to accept that these inspecti ons carried out by the offi  cers 
of the Central Government were adequate. It is necessary to carry out more frequent 
inspecti ons and such inspecti ons have to be detailed and thorough, for then only it will be 
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possible to ensure scrupulous observance of the labour laws enacted for the benefi t of 
workmen. We would therefore direct the Central Government to ti ghten up its enforcement 
machinery and to ensure that thorough and careful inspecti ons are carried out by fairly 
senior offi  cers at short intervals with a view to investi gati ng whether the labour laws are 
being properly observed, parti cularly in relati on to workmen employed, either directly or 
through khatedars, by the contractors as well as the 'piece wagers' or sub- contractors'. 
The Central Government must also strictly enforce the requirement that payment of 
wages parti cularly to workmen employed either directly or through khatedars by the 
“piece wagers” or sub-contractors is made in the presence of an authorised representati ve 
appointed by the Nati onal Hydro Electric Power Corporati on or the Central Government 
and wages are paid directly to the workmen without the interventi on of khatedars and 
free from any deducti ons whatsoever, except those authorised by law. It is not enough 
merely to go periodically and examine the muster rolls or muster sheets showing payment 
of wages, because even where wages are paid through khatedars and deducti ons are 
made, the muster-rolls or muster-sheets would invariably show payment of full wages and 
would not reject the correct positi on. The Central Government must ensure, and that is 
the directi on we give, that every payment of wages, whether it be normal wages or over-
ti me wages, shall be made directly to the workmen, without any deducti ons in the 
presence of an authorised representati ve of the Nati onal Hydro Electric Power Corporati on 
or the Central Government. When payment of overti me wages is made to the workmen, 
the Central Government must ask its authorised representati ve to check up with reference 
to the overti me work done by the workmen, whether they are receiving the full amount 
of over-ti me wages due to them or any part of it is being taken away by the khatedars. This 
evil can to a large extent be eliminated if payment of overti me wages is made directly to 
the workmen instead of routi ng it through the khatedars. The Central Government will 
promptly carry out these directi ons which are being given by us and will make a report to 
this Court on or before April 30, 1983 setti  ng out what steps it has taken for carrying out 
these directi ons and how far they have been implemented. It is only if the offi  cers of the 
Nati onal Hydro Electric Power Corporati on and the Central Government are sensiti ve to 
the misery and suff ering of workmen arising from their deprivati on and exploitati on that 
they will be able to secure observance of the labour laws and to improve the life conditi ons 
of the workmen employed in such constructi on projects.

8.  There is also one other matt er to which our att enti on has been drawn by the Labour 
Commissioner (J & K). He has pointed out in his fi nal report that the Nati onal Hydro Electric 
Power Corporati on as also the contractors and “piece wagers” or sub-contractors are 
paying to the workmen employed by them wages at the rate of Rs. 9 per day, whereas the 
minimum wage payable to workmen in the constructi on industry as per the noti fi cati on 
issued by the State of Jammu & Kashmir is Rs. 10 per day. The result is that whereas a 
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workman employed in constructi on industry in the State of Jammu & Kashmir would be 
enti tled to a minimum wage of Rs. 10 per day a workman employed in the Salal Project 
which is being carried out in the State of Jammu & Kashmir would be getti  ng only Rs. 
9 per day because it is a work which is being carried out by the Central Government. 
This is a rather anomalous situati on to which we may draw the att enti on of the Central 
Government.

9.  We accordingly adjourn this writ peti ti on to May 6, 1983. We shall take it up for further 
hearing aft er we have received the report from the Central Government in accordance 
with the directi ons given in this judgment.

*****

[This judgement is also reported in 1983(2) SCC 181]
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M.C. Mehta
vs. 

State of Tamil Nadu and Others

Ranganath Misra, C.J. and M.H. Kania, J.

1.  This peti ti on under Arti cle 32 of the Consti tuti on has been brought before this Court by 
way of a Public Interest Liti gati on and is connected with the problem of employment of 
children in Match factories of Sivakasi in Kamaraj District of Tamil Nadu State. On noti ce 
the State has fi led its return.

2.  Sivakasi has been the traditi onal centre for manufacture of matchboxes and fi reworks for 
almost the whole country and a part of its output is even exported. From the affi  davit 
of the State it appears that as on December 31, 1985, there were 221 registered match 
factories in the area employing 27,338 workmen of whom 2941 were children. We would 
have been happy to have updated parti culars but for disposal of this case total fi gure 
and the proporti on between adult workmen and children perhaps may be taken as the 
foundati on.

3.  The manufacturing process of matches and fi reworks is hazardous one. Judicial noti ce can 
be taken of the fact that almost every year, notwithstanding improved techniques and 
special care taken, accidents including fatal cases occur. Working conditi ons in the match 
factories are such that they involve health hazards in normal course and apart from the 
special risk involved in the process of manufacturing, the adverse eff ect on health is a 
serious problem. Exposure of tender aged to these hazards requires special att enti on.

4.  It is a fact that the problem has been in existence for over half a century, if not earlier, and 
no appropriate att enti on has been focussed on it either by the government or the public. 
We are, therefore, thankful to Mr Mehta for having brought this matt er before the court 
for receiving judicial considerati on.

5.  We are of the view that employment of children within the match factories directly 
connected with the manufacturing process up to fi nal producti on of match sti cks or 
fi reworks should not at all be permitt ed. Arti cle 39(f) of the Consti tuti on provides that 
“the State should direct its policy towards securing that children are given opportuniti es 
and faciliti es to develop in a healthy manner and in conditi ons of freedom and dignity 
and that childhood and youth are protected against exploitati on and against moral and 
material abandonment”.
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6.  The spirit of the Consti tuti on perhaps is that children should not be employed in factories 
as childhood is the formati ve period and in terms of Arti cle 45 they are meant to be 
subjected to free and compulsory educati on unti l they complete the age of 14 years. The 
provision of Arti cle 45 in the Directi ve Principles of State Policy has sti ll remained a far cry 
and though according to this provision all children up to the age of 14 years are supposed 
to be in school, economic necessity forces grown up children to seek employment.

7.  Children can, therefore, be employed in the process of packing but packing should be 
done in an area away from the place of manufacture to avoid exposure to accident. We 
are also of the view and learned counsel on both sides have agreed that minimum wage 
for child labour should be fi xed. We take note of the fact that the tender hands of the 
young workers are more suited to sorti ng out the manufactured product and process it 
for the purposes of packing. We are, therefore, of the opinion that in considerati on of 
their special adaptability at least 60 per cent of the prescribed minimum wage for an adult 
employee in the factories doing the same job should be given to them. Our indicati ng the 
minimum wage does not stand in the way of prescripti on of a higher rate if the State is 
sati sfi ed that a higher rate is viable.

8.  It is necessary that special faciliti es for improving the quality of life of children should be 
provided. This would require facility for educati on, scope for recreati on as also providing 
opportunity for socialisati on. Facility for general educati on as also job oriented educati on 
should be available and the school ti me should be so adjusted that employment is not 
aff ected.

9.  We are happy to noti ce that the learned counsel for the State of Tamil Nadu has suggested 
the creati on of a Welfare Fund to which the registered match factories can be asked 
to contribute. Government can decide as to whether contributi on should be at a fi xed 
rate per factory or made commensurate to the volume of producti on. Learned counsel 
for the State of Tamil Nadu has agreed that the State would be ready to contribute a 
matching grant to the fund and even if necessary, a litt le more funds could be provided 
so that faciliti es for educati on and recreati on can be provided for the children working 
in the factories. We direct that the State of Tamil Nadu shall take appropriate steps in 
the matt er of creati ng the welfare fund and fi nalising the method of contributi on and 
collecti on thereof so that the welfare fund may be set up by January 1, 1991. The matching 
contributi on by the State can be put into the fund by the end of the fi nancial year 1990-91 
so that the consolidated money would be available for implementi ng welfare scheme.

10.  Under the Factories Act there is a statutory requirement for providing faciliti es for 
recreati on and medical att enti on. The State of Tamil Nadu is directed to enforce these two 
aspects so that the basic requirements are att ended to. We have been told by learned 
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counsel for the State that mobile medical vans have been provided by UNICEF and are 
regularly coming to the area. He has told us further that four mobile vans are likely to be 
provided. The State is directed to take immediate steps to ensure provision of additi onal 
faciliti es on this score. Att enti on may be given to ensure provision of a basic diet during 
the working period and medical care with a view to ensuring sound physical growth.

11.  We are of the opinion that compulsory insurance scheme should be provided for both adult 
and children employees taking into considerati on the hazardous nature of employment. 
The State of Tamil Nadu shall ensure that every employee working in these match 
factories is insured for a sum of Rs 50,000 and the Insurance Corporati on, if contacted 
should come forward with a viable group insurance scheme to cover the employees in the 
match factories of Sivakasi area. The premium for the group insurance policy should be 
the liability of the employer to meet as a conditi on of service.

12.  Though we are disposing of this peti ti on with these directi ons we are cognizant of the 
positi on that all the problems relati ng to employment of children are not covered by the 
present directi ons. We leave it open either to Mr Mehta or some other agency to move 
the court as and when necessary for further orders.

13.  We require that there shall be a committ ee to oversee all our directi ons and it shall consist 
of the District Judge of the area, the District Magistrate of Kamaraj district, a public acti vist 
operati ng in the area, a representati ve of the employees and local labour offi  cer. The State 
of Tamil Nadu is directed to deposit Rs 3000 in the Registry of this Court within four weeks 
for being given to Mr Mehta for meeti ng his expenses.

*****

[This judgement is also reported in 1991(1) SCC 283]
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Rajangam, Secretary, District Beedi Workers’ Union
vs. 

State of Tamil Nadu and Others

Ranganath Misra, C.J. and Yogeshwar Dayal, J.

Ranganath Misra, CJ. A lett er peti ti on received from the District Beedi Worker's Union, 
Tirunelveli in the State of Tamil Nadu was treated as an applicati on under Arti cle 32 of the 
Consti tuti on and noti ce was ordered initi ally to three factories referred to in the said lett er 
and later to other beedi manufacturing units within the State. In the lett er, complaint was 
made about manipulati on of records regarding employees, non-payment of appropriate dues 
for work taken, failure to implement the provisions of the labour laws, prevalence of contract 
labour system etc. There is a connected peti ti on also relati ng to the same subject matt er with 
diff erent ancillary reliefs covering employment of child labour and the non-implementati on 
of the Beedi and Cigar Workers (Conditi ons of Employment) Act, 1966. We have considered it 
appropriate to deal with both the applicati ons together.

 2.  This Court by an Order dated 24th October, 1989 appointed a social organisati on by name 
'Society for Community Organisati on Trust (SOCCO) for making appropriate investi gati on 
and furnish a report to the court. Aft er the Report was received and circulated the State 
Government of Tamil Nadu and the manufacturers were given ti me to fi le their response 
by way of affi  davits. This Court then directed that a scheme should be formulated for 
considerati on of the Court. This court made an Order on 24th July, 1991 to the following 
eff ect.

“We gather from the submissions made at the bar that in the meanti me some exercise 
has been undertaken for the purpose of fi nalising the Scheme. Initi ally the state of 
Tamil Nadu has taken the lead but later Union of India has also go interested and 
meeti ng on a bigger, scale for the purpose of fi nalising the Scheme is being arranged. 
The att orney General is present in Court today. We have also suggested to him that 
he may parti cipate in the proceedings to help the Scheme to be fi nalised as quickly as 
possible.”

 3.  Then came two Schemes, one by the peti ti oners and the other by the State of Tamil Nadu. 
By order dated October 8, 1991, the Court directed on the basis of consent of counsel that 
at a conference the terms should be sett led for one Scheme to be adopted by the Court. 
On October 10, 1991, on the representati on of the parti es, the Court made the following 
Order:
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“Pursuant to our earlier directi on, the employers, employees and the State 
Government through their representati ves met and have sorted out, some of the 
diff erences. Matt ers which are agreed to by all and aspects which are not agreed 
to by the employers have been separately shown. A copy of this may be served on 
counsel for the Union of India present in the Court today and he is given three weeks' 
ti me to indicate the responses. The appropriate Ministry of the Government of India 
to respond to the relevant aspects.” 

 Pursuant to this Order, the Under Secretary in the Ministry of Labour of the Union 
Government has fi led an affi  davit which we have examined.

4.  The objecti on which have been especially referred to in the affi  davit of the Central 
Government do not really survive aft er the matt er is heard inasmuch as these are questi ons 
with which the union Government in not concerned and Under the consti tuti onal scheme 
they relate to the power of the State Government. We would like to dispose of these 
peti ti ons with the following directi ons taken from the scheme as formulated by the 
peti ti oners and the State Government,

1.  The Beedi and Cigar Workers (Conditi ons of Employment) Rules 1969 should be 
strictly implemented, and once that is done the evil of not furnishing the books to the 
home workers would be eradicated.

2.  An establishment of the Regional Provident Fund Commissioner with full 'equipment 
for the purpose of implementati on of the Statute should be located within the area 
and the Regional Provident Fund Commissioner should have directi on to enforce the 
Act in all aspects. This establishment should start functi oning within three months 
from now.

3.  The labour laws as also the Beedi and Cigar Workers (Conditi ons of Employment) 
Act should be strictly enforced so that the workers get their legiti mate dues and the 
conditi ons of employment improve.

4.  Tobacco manufacturing has indeed health hazards. Child labour in this grade should 
therefore be prohibited as far as possible and employment of child labour should 
be stopped either immediately or in a phased manner to be decided by the State 
Governments Out within a period not exceeding three years from now. The provisions 
of Child Labour Aboliti on Act, 1986 should be strictly implemented.

5.  Contract labour system, it is alleged, is indispensable in this trade. The Union 
Government is directed look into this aspect of the matt er and take its fi nal decision 
one way or the other within six months from now.

6.  Beedi trade is a fl ourishing one. Exploitati on of labour is rampant in this trade. A 
governmental labour establishment should be located in the area with full complement 
to answer the requirements of the matt er.
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7.  Since beedi manufacturing process is carried more outside the factory than within, 
the system of maintaining the registers as a regulati ng practi ce has become necessary. 
Great care should, therefore, be taken to ensure the maintenance of the register 
system as the bulk of the employees outside the factories can be regulated only 
through the record maintained in the registers.

8.  The Beedi Workers Welfare Cess Act, 1976 and the Beedi Workers Welfare Fund Act, 
1976 which contain benefi cial provisions should be implemented in the true spirit and 
since they are legislati ons of the Central Government, the machinery of the Central 
Government should be made operati onal in the area.

9.  Grievance has been made that the pass books are not maintained in the names of 
actual workers. This should be ensured.

10.  The Welfare Fund should be properly administered aft er and in the case of death of a 
workman appropriate assistance should be extended out of the Fund quickly.

11.  In view of the health hazard involved in the manufacturing process, every worker 
including children, if employed, should be insured for a minimum amount of Rs.50,000 
and the premium should be paid by the employer and the incidence should not be 
passed on to the workman.

5.  We are of the view that the implementati on of the scheme within the State in an eff ecti ve 
manner would require to be supervised by an independent external agency. The Tamil 
Nadu State Legal Aid & Advice Board can be entrusted with this responsibility. A three year 
period of such supervision, in our opinion, would meet the requirement and at the end 
of such period the scheme is expected to become eff ecti vely operati ve. We, therefore, 
require the Tamil Nadu Board to undertake the supervision from January, 1992 and we 
direct the Tamil Nadu Government and the said Board to coordinate the implementati on. 
The Secretary of the Tamil Nadu Board Mr. Raja, who would be mainly in-charge of the 
fi eld job, shall be paid a sum of Rs. 1,500 (fi ft een hundred) per month from January 1992, 
as an allowance to meet out of pocket expenses by the State Government for the period 
he does the work as Secretary of the Board.

6.  We dispose of these cases with the directi ons indicated above and hope and trust that 
the authoriti es as also the employers and the employees would try to implement the 
directi ons in true spirit. Liberty to apply.

*****
[This judgement is also reported in 1992(1) SCC 221]



SUPREME COURT OF INDIA

M.C. Mehta
vs. 

State of Tamil Nadu and Others

Kuldip Singh, B.L. Hansaria and S.B. Majmudar, JJ.

1.  It may be that the aforesaid appeal lies at the back of the saying that "child is the father 
of man". To enable fathering of a valiant and vibrant man, the child must be groomed well 
in the formati ve years of his life. He must receive educati on, acquire knowledge of man 
and materials and blossom in such an atmosphere that on reaching age, he is found to be 
a man with a mission, a man who matt ers so for as the society is concerned.

2.  Our Consti tuti on makers, wise and sagacious as they were, had known that India of their 
vision would not be a reality if the children of the country are not nurtured and educated. 
For this, their exploitati on by diff erent profi t makers for their personal gain had to be fi rst 
indicted. It is this need, which has found manifestati on in Arti cle 24, which is one of the two 
provisions in Part IV of our Consti tuti on on the fundamental right against exploitati on. The 
farmers were aware that this prohibiti on alone would not permit the child to contribute 
its mite to the nati on building work unless it receives at least basic educati on. Arti cle 
45 was therefore inserted in our paramount parchment casti ng a duty on the state to 
endeavour to provide free and compulsory educati on to children. (It is known that his 
provision in Part V of our Consti tuti on is, aft er the decision by a Consti tuti on Bench of 
this Court in Unni Krishnan, 1993-1 SCC 645, has acquired the status of a fundamental 
right). Our Consti tuti on contains some other provisions also to which we shall advert later, 
desiring that a child must be given opportunity and facility to develop in a healthy manner.

3.  Despite the above, the stark reality is that in our country like many others, children are 
exploited lot. Child labour is a big problem and has remained intractable, even aft er about 
50 years of our having become independent, despite various legislati ve enactments, to 
which we shall refer in detail subsequently, prohibiti ng employment of a child in a number 
of occupati ons and avocati ons. 

4.  In our country, Sivakasi was one taken as the worst off ender in the matt er of violati ng 
prohibiti on of employing child labour. As the situati on there had became intolerable, the 
public spirited lawyer, Shri MC Mehta, thought it necessary to invoke this court's power 
under Arti cle 32, as aft er all the fundamental right of the children guaranteed by Arti cle 24 
was being grossly violated. He, therefore, fi led this peti ti on. It once come to be disposed 
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of by an order of 31-10-1990 by nothing that in Sivakasi, as on 31-10-1985, there were 
221 registered match factories employing 27,338 workmen of whom 2941 were children. 
The Court then noted that the manufacturing process of matches and fi reworks (for 
the manufacture of which also Sivakasi is a traditi onal centre) is hazardous, giving rise 
to accidents including fatal cases. So, keeping in view the provisions contained in Arti cle 
39(f) and 45 of the Consti tuti on, it gave certain directi ons as to how the quality of life 
of children employed in the factories could be improved. The court also felt the need of 
consti tuti ng a committ ee to oversee the directi ons given.

5.  Subsequently, suo moto cognizance was taken in the present case itself when news about 
an "unfortunate accident", in one of the Sivakasi cracker factories was published. At the 
directi on of the Court, Tamil Nadu Government fi led a detailed counter stati ng, inter alia, 
that number of persons to die was 39. The Court gave certain directi ons regarding the 
payment of compensati on and thought that an advocates committ ee should visit the 
area and make a comprehensive report relati ng to the various aspects of the matt er, as 
menti oned in the order of 14-8-1991. The committ ee was to consist of (1) Shri R.K. Jain, 
a senior advocate; (2) Ms. Indira Jaisingh, another senior advocate; and (3) Shri KC Dua, 
Advocate.

6.  The committ ee has done a commendable job. It submitt ed its report on 11-11-1991 
containing many recommendati ons, the summer of which is to be found at pages 24-25 of 
the report, reading as below:-

(a)  State of Tamil Nadu should be directed to ensure that children are not employed in 
fi reworks factories.

(b)  The children employed in the match factories for packing purposes must work in a 
separate premises for packing.

(c)  Employers should not be permitt ed to take work from the children for more than six 
hours a day.

(d)  Proper transport faciliti es should be provided by the employers and State Govt. for 
travelling of the children from their homes to their work places and back.

(e)  Faciliti es for recreati on, socialisati on and educati on should be provided either in the 
factory or close to the factory.

(f)  Employers should make arrangements for providing basic diets for the children and 
in case they fail to do so, the Government may be directed to provide for basic diet 
- one meal a day programme of the State of Tamil Nadu for school children may be 
extended to the child worker.

(g)  Piece-rate wages should be abolished and payment should be made on monthly basis. 
Wages should be commensurate to the work done by the children.
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(h)  All the workers working in the industry, whether in registered factories or in 
unregistered factories, whether in cott age industry or on contract basis, should be 
brought under the Insurance Scheme.

(i)  Welfare Fund - For Sivakasi area, instead of present committ ee, a committ ee should 
be headed by a reti red High Court Judge or a person of equal status with two social 
workers, who should be answerable either to this Hon'ble Court or to the High Court 
as may be directed by this Hon'ble Court. Employers should be directed to deposit 
Rs.2 per month per worker towards welfare fund and the State should be directed 
to give the matching contributi on. The employers of all the industries, whether it 
is registered or unregistered, whether it is cott age industry or on contract basis, to 
deposit Rs 2 per month per worker.

(j)  A Nati onal Commission for children's welfare should be set up to prepare a scheme for 
child labour aboliti on in a phased manner. Such a Commission should be answerable 
to this Hon'ble Court directly and should report to this Hon'ble Court at periodical 
intervals about the progress.

7.  We put on record our appreciati on for the commendable work done by the committ ee.

8.  There is an affi  davit of the president of the All India Chamber of Match Industries, Sivakasi, 
on record which contains its reacti on to the recommendati ons of Committ ee. It is not 
necessary to deal with this affi  davit. Objecti on to the Committ ee's recommendati ons 
was also fi led by the President of Tamil Nadu Fireworks and Amorces Manufactures 
Associati on. We do not propose to traverse this affi  davit as well. Both of these contain 
general statements and denial of what was found by the Committ ee.

9.  For the sake of completeness, it may be stated that there are on record various report 
relati ng to working conditi ons etc. of child labour at Sivakasi. First of these reports is 
of a Committ ee which had been consti tuted by the Labour Department by the Tamil 
Nadu Government vide its GOMs. dated 19-3-84, under the Chairmanship of Thiru N 
Haribhaskar. The report of the Committ ee is voluminous, as it runs into 181 pages and 
contains a number of annexures. The Committ ee reviewed the working conditi ons and 
measures taken to miti gate the suff erings of the child labour and has made various 
recommendati ons in Chapter XI of its report. We also have a work of collector of Kamarajar 
District ti tled "Integrated Project for the Bett erment of Living Conditi ons of Women 
and Children Employed in Match Factories in Sivakasi area." This work is of October 
1985. There is yet another report dealing with the causes and circumstances of the fi re 
explosions which had taken place on 12-7-91 at Dawn Amorces Fireworks Industries and 
it contains remedial measures. The fi nal report relati ng to Sivakasi workers is of 30-3-1993 
this relates to eliminati on of child labour in the match and fi rework industries in Tamil 
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Nadu. The representati ves of the Department of Labour & Employment, Social Welfare 
and Educati on had prepared this report in collaborati on with UNICEF and it speaks of “A 
proposed strategy framework.”

10.  The Government of India as well has been apprising itself about the various aspects 
relati ng to child labour in various industries. A 16 member committ ee had come to be set 
up by a resoluti on of the Labour Ministry dated 6-2-79 and 7-2-79 under the chairmanship 
of Shri M.S. Gurupadaswamy. The Committ ee submitt ed its report on 29-12-79 and made 
various recommendati ons which are contained in Chapter V The Labour Ministry, had 
subsequently surveyed the problem of child labour departmentally, as a part of the 
observance of Internati onal Child Year Programme. The report (dated 24-6-81) menti ons 
about the survey conducted in certain organised and unorganised sector of industries. It 
contains an account of employment, wages and earnings, working conditi ons and welfare 
acti viti es relati ng to child labour both in organised and unorganised sectors. Chapter III of 
the report contains the conclusions, of which what has been stated in para 4.5 deserves 
to be noted. The same is as below:-

 Extreme poverty, lack of opportunity for gainful employment and intermitt ency of 
income and low standards of living are the main reasons for the wide prevalence of child 
labour. Though it is possible to identi fy child labour in the organised sector, which form a 
minuscule of the total child labour, the problem relates mainly to the unorganised sector 
where utmost att enti on needs to be paid. The problem is universal but in our case it is 
more crucial.

 .....

13.  According to the 1971 census 4.66 per cent of the child populati on in India consisted of 
working children. In absolute numbers, the 1971 census put the fi gure at 10.7 million 
working children. On the basis of Nati onal Sample Survey 27th round (1972-73) the 
number of working children as on March, 1973 in the age group of 5-14 years' may be 
esti mated at 16.3 million and based on the 32 round at 16.25 million on 1st March, 1978 
(14.68 million rural and 1.57 million urban). According to 1981 census the fi gure has gone 
to 11.16 million working children. As esti mated by the Planning Commission on 1st March, 
1983, there would be 15.70 million child labourers, (14.03 rural and 1.67 urban) in the 
age group of 10-14 years' and 17.36 million in the age group of 5-14 years'. The Nati onal 
Sample Survey Organisati on esti mates the number at 17.58 million in 1985. None of the 
offi  cial esti mates included child workers in the unorganised sector, and therefore, are 
obviously gross under esti mates. Esti mates from various non-governmental sources as to 
the actual number working children range from 44 million to 100 million.

 (Figures of 1981 census have been quoted because the report relati ng to 1991 census has 
not yet been made public. It is understood that the same is under publicati on).
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14.  The aforesaid profi le shows that child labour by now is an all-India evil, though its 
acuteness diff ers from area to area. So, without a concerted eff ort, both of the Central 
government and various State governments, this ignominy would not get wiped out. We 
have, therefore, thought it fi t to travel beyond the confi nes of Sivakasi to which place 
this peti ti on initi ally related. In our view, it would be more appropriate to deal with the 
issue in wider spectrum and broader perspecti ve taking it as a nati onal problem and 
not appertaining to any one region of the country. So, we would address ourselves as to 
how we can, and are required to, tackle the problem of child labour, soluti on of which is 
necessary to build a bett er India.

Constitution Call

15.  To accomplish the aforesaid task, we have fi rst to note the consti tuti onal mandate and call 
on the subject, which are contained in the following arti cles: 

“24. Prohibiti on of employment of children in factories, etc.- No child below the age of 
fourteen years shall be employed to work in any factory or mine or engaged in any 
other hazardous employment.

39(e). that the health and strength of workers, men and women, and the tender age 
of children are not abused and that citi zens are not forced by economic necessity 
to enter avocati ons unsuited to their age or strength:

39(f). that children are given opportuniti es and faciliti es to develop in a healthy 
manner and in conditi ons of freedom and dignity and that childhood and 
youth are protected against exploitati on and against moral and material 
abandonment.

41. Right to work, to educati on and to public assistance in certain cases.- The State 
shall, within the limits of its economic capacity and development, make eff ecti ve 
provision for securing the right to work, to educati on and to public assistance in 
cases of unemployment, old age, sickness and disablement, and in other cases of 
undeserved want.

45.  Provision for free and compulsory educati on for children.- The State shall 
endeavour to provide, within a period of ten years from the commencement of 
this Consti tuti on, for free and compulsory educati on for all children unti l they 
complete the age of fourteen years.

47.  Duty of the State to raise the level of nutriti on and the standard of living and to 
improve public health. The State shall regard the raising of the level of nutriti on 
and the standard of living of its people and the improvement of public health as 
among its primary duti es and, in parti cular, the State shall endeavour to bring 
about prohibiti on of the consumpti on except for medicinal purposes of intoxicati ng 
drinks and of drugs which are injurious to health.”
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16.  Of the aforesaid provisions, the one fi nding place in Arti cle 24 has been a fundamental right 
ever since 28-1-1950. Arti cle 45 too has been raised to high pedestal by Unni Krishnan, 
which was decided on 4-2-1993. Though other arti cles are part of directi ve principles, 
there are fundamental in the governance of our country and it is the duty of all the organs 
of the State (Arti cle 37) to apply these principles. Judiciary, being also one of the three 
principal organs of the State, has to keep the same in mind when called upon to decide 
matt ers of great public importance. Aboliti on of child labour is defi nitely a matt er of great 
public concern and signifi cance.

International commitment

17.  It would be apposite to apprise ourselves also about our commitment to world community. 
For the case at hand it would be enough to note that India has accepted the Conventi on 
on the Rights of the Child, which was concluded by the UN General Assembly on 20-11-
1989. This Conventi on affi  rms that children's right require special protecti on and it aims, 
not only to provide such protecti on, but also to ensure the conti nuous improvement in 
the situati on of children all over the world, as well as their development and educati on in 
conditi ons of peace and security. Thus, the Conventi on not only protects the child's civil 
and politi cal right, but also extends protecti on to child's economic, social, cultural and 
humanitarian rights.

18.  The Government of India deposited its instrument of accession to the above-menti oned 
conventi ons on 11-12-1992 with the United Nati ons Secretary-General. That instrument 
contains the following declarati on 

“While fully subscribing to the objecti ves and purposes of the Conventi on, realising 
that certain of the rights of the child, namely those pertaining to the economic, social 
and cultural rights can only be progressively implemented in the developing countries, 
subject to the extent of available resources and within the framework of internati onal 
co-operati on; recognising that the child has to be protected from exploitati on of all 
forms including economic exploitati on; nothing that for several reasons children of 
diff erent ages do work in India; having prescribed minimum ages for employment in 
hazardous occupati ons and in certain other areas; having made regulatory provisions 
regarding hours and conditi ons of employment; and being aware that it is not 
practi cal immediately to prescribe minimum ages for admission to each and every 
area of employment in India-the Government of India undertakes to take measures 
to progressively implement the provisions of Arti cle 32, parti cularly paragraph 2(a), 
in accordance with its nati onal legislati on and relevant internati onal instruments to 
which it is a State Party.”

19.  Arti cle 32 of which menti on has been made in the instrument of accession reads as below: 

“1.  States Parti es recognise the right of the child to be protected from economic 
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exploitati on and from performing any work that is likely to be hazardous or to 
interfere with the child's educati on, or to be harmful to the child's health or 
physical, mental, spiritual, moral or social development.

2.  States Parti es shall take legislati ve, administrati ve, social and educati onal 
measures to ensure the implementati on of the present arti cle. To this end, and 
having regard to the relevant provisions of other internati onal instruments, States 
Parti es shall in parti cular :

(a)  Provide for a minimum age or minimum ages for admission to employment'

(b)  Provide for appropriate regulati on of the hours and conditi ons of employment;

(c)  Provide for appropriate penalti es or other sancti ons to ensure the eff ecti ve 
enforcement of the present arti cle.” 

Statutory provisions

20.  We may now note as to how the problem of child labour has been viewed by our policy 
makers and what eff orts have been made to take care of this evil. We have shown our 
concern in this sphere ever since the Internati onal Labour Organisati on, set up in 1919 
under the League of Nati ons, had felt that there should be internati onal guidelines by 
which the employment of children under a certain age could be regulated in industrial 
undertakings. It, therefore, suggested that the minimum age of work be 12 years. The 
same required rati fi cati on by the Government of Briti sh India; and during the Legislati ve 
Assembly debates, the questi on of raising the minimum age from 9 to 12 years had created 
a furore. The Hon'ble Sir Thomas Holland had said in the Legislati ve Assembly in February 
1921 that if the minimum age were raise, the same would upset the organisati onal set- up 
of most texti le mills which were the principal employees of children. On the other hand, 
there were those who felt that the answer to the problem lay in compulsory primary 
educati on. The House ulti mately was divided with 32 members voti ng for raising the 
minimum age to 12 and 40 voti ng against it. The Assembly, therefore, recommended to 
the Governor-General-in-Council that the Draft  Conventi on should be rati fi ed with certain 
observati on.

21.  May it be stated that the Internati onal Labour Organisati on has been playing an important 
role in the process of gradual eliminati on of child labour and to protect child from industrial 
exploitati on. It has focused fi ve main issues :-

1.  Prohibiti on of child labour.

2.  Protecti ng child labour at work.

3.  Att acking the basic causes of child labour.

4.  Helping children to adopt to future work.

5.  Protecti ng the children of working parents.
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 Till now 18 Conventi ons and 16 recommendati ons have been adopted by the ILO in the 
interest of working children all over the world.

22.  To conti nue our narrati on of steps taken here, a Royal Commission on Labour came to 
be established in 1929 to inquire into various matt ers relati ng to labour in this country. 
The report came to be fi nalised in 1931. It brought to light many inequiti es and shocking 
conditi ons under which children worked. The Commission had examined to conditi ons 
of child labour in diff erent industries and had found that children had been obliged to 
work any number of hours per day as required by their masters. It was also found that 
they were subject to corporal punishment. The Commission had felt great concern at the 
placing of children by parents to employers in return for small sums of money; and as this 
system was found to be indefensible it recommended that any bond placing a child should 
be regarded as void.

23.  The recommendati ons of the Commission came to be discussed in the Legislati ve 
Assembly and the Children (Pleading of Labour) Act, 1933 came to be passed, which may 
be said to be the fi rst statutory enactment dealing with child labour. Many statutes came 
to be passed thereaft er. As on today, the following legislati ve enactments are in force 
prohibiti ng employment of child labours in diff erent occupati ons:

(i)  Secti on 67 of Factories Act, 1948:

 “Prohibiti on of employment of young children- No child who has not completed 
his fourteenth year shall be required or allowed to work in any factory.”

(ii)  Secti on 24 of Plantati on Labour Act, 1951:

 “No child who has not completed his twelft h year shall be required or allowed to 
work in any plantati on.”

(iii)  Secti on 109 of Merchant Shipping Act, 1951:

 “No person under fi ft een years of age shall be engaged or carried to sea to work 
in any capacity in any ship, except-

(a)  in a school ship, or training ship, in accordance with the prescribed conditi ons; 
or

(b)  in a ship in which all persons employed are members of one family; or

(c)  in a home-trade ship of less than two hundred tons gross; or

(d)  where such person is to be employed on nominal wages and will be in the 
charge of his father or other adult near male relati ve.”

(iv)  Secti on 45 of Mines Act, 1952:-

“(i)  No child shall be employed in any mine, nor shall any child be allowed to be 
present in any part of a mine which is below ground or in any (open cast 
working) in which any mining operati on is being carried on.
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(ii)  Aft er such date as the Central Government may, by noti fi cati on in the Offi  cial 
Gazett e, appoint in this behalf, no child shall be allowed to be present in any 
part of a mine above ground where any operati on connected with or incidental 
to any mining operati on is being carried on.”

(v)  Secti on 21 of Motor Transport Workers Act, 1961:-

 “No child shall be required or allowed to work in any capacity in any motor 
transport undertaking.”

(vi)  Secti on 3 of Apprenti ces Act, 1961:-

“Qualifi cati ons for being engaged as an apprenti ce:- A person shall not be 
qualifi ed for being engaged as an apprenti ce to undergo apprenti ceship training 
in any designated trade, unless he-

(a)  is not less than fourteen years of age, and

(b)  sati sfi es such standards of educati on and physical fi tness as may be prescribed:

 Provided that diff erent standards may be prescribed in relati on to 
apprenti ceship training in diff erent designated trades and for diff erent 
categories of apprenti ces.”

(vii) Secti on 24 of Beedi and Cigar Workers (Conditi ons of Employment Act, 1966:-

 “Prohibiti on of employment of children-No child shall be required or allowed to 
work in any industrial premises.”

(viii) Child Labour (Prohibiti on and Regulati on) Act, 1986. (Act 61 of 1986).

(ix) Shops and Commercial Establishment Acts under diff erent nomenclatures in various 
States.

24.  The aforesaid shows that the legislature has strongly desired prohibiti on of child labour. 
Act 61 of 1986 is, ex facie, a bold step. The provisions of this Act, other than Part III, 
came into force at once and for Part III to come into force, a noti fi cati on by the Central 
Government is visualised by secti on 1(3), which noti fi cati on covering all classes of 
establishments throughout the territory of India was issued on 26-5-1993.

25.  Secti on 3 of this Act has prohibited employment of children in certain occupati ons and 
processes. Part A of the Schedule to the Act contains the names of the occupati ons in 
which no child can be employed or permitt ed to work; and in Para B names on some 
processes have been menti oned in which no child can be employed or permitt ed to work. 
It would be profi table to quote Parts A and B of the Schedule which read as below:

 PART A: OCCUPATIONS

 Any occupati on connected with -

(1) transport of passengers, goods or mails by railway; 
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(2)  cinder picking, clearing of an ash pit of-building operati on in the railway premises;

(3)  work in a catering establishment at a railway stati on involving the movement of a 
vendor or any other employee of the establishment from one platf orm to another or 
into or out of a moving train; 

(4)  work relati ng to the constructi on of a railway stati on or with any other work where 
such work is done in close proximity to or between the railway lines; and 

(5)  a port authority within the limits of any port. 

 PART B: PROCESSES

(1)  Beedi-making.

(2)  Carpet-weaving.

(3)  Cement manufacture, including bagging of cement. 

(4)  Cloth printi ng, dyeing and weaving. 

(5)  Manufacture of matches, explosives and fi re-works. 

(6)  Mica-cutti  ng and splitti  ng.

(7)  Shellac manufacture.

(8)  Soap manufacture.

(9)  Tanning.

(10) Wool-cleaning.

(11) Building and constructi on industry.

26.  Secti on 14 of the Act has provided for punishment up to 1 year (minimum being 3 months) 
or with fi ne up to Rs 20,000 (minimum being ten thousand) or with both, to one who 
employs or permits any child to work in contraventi on of provisions in Secti on 3. Even so, 
it is common experience that child labour conti nues to be employed. As to why this has 
happened despite the Act of 1986, has come to be discussed by Neera Burra, in her afore- 
menti oned book at pages 246 to 230 of the 1995 editi on. It has been fi rst pointed out that 
the occupati ons and processes dealt by the Act are same about which the repealed statute 
(Employment of Children Act, 1938) had menti oned, except that in Part B, one process has 
been added- the same being "building and constructi on industry". According to Neera, 
there are a number of loopholes in the Act which has made it "completely ineff ecti ve 
instrument for the removal of children working in industry". One of the clear loopholes 
menti oned is that children can conti nue to work if they are a part of family of labour. It 
is not necessary for our purpose to go into other infi rmiti es pointed out. Nonetheless, it 
deserves to be pointed out that the Act does not use the word "hazardous" anywhere, the 
implicati on of which is the children may conti nue to work in those processes not involving 
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chemicals. Neera has tried to show how impracti cable and unrealisti c it is to draw a 
disti ncti on between hazardous and non-hazardous processes in a parti cular industry. The 
suggesti on given is that what is required is to list the whole industry as banned for child 
labour, which would make the task of enforcement simpler and strategies of evasion more 
diffi  cult. 

Failure: causes

27.  We have, therefore, to see as to why is it that child labour has conti nued despite the 
aforesaid statutory enactments. This has been a subject of study by a good number of 
authors. It would be enough to note what has been pointed out in "Indian Child Labour" 
by Dr. J.C. Kulshreshtha. This aspect has been dealt in Chapter II. According to the author, 
the causes of failure are : (1) poverty; (2) low wages of the adult; (3) unemployment; (4) 
absence of schemes for family allowance; (5) migrati on to urban areas; (6) large families; 
(7) children being cheaply available; (8) non-existence of provisions for compulsory 
educati on; (9) illiteracy and ignorance of parents; and (10) traditi onal atti  tudes. Nazir 
Ahmad Shah has also expressed similar views in his book "Child Labour in India". In the 
arti cle at pages 65 to 68 of 1993(3) SCJ (Journal Secti on) ti tled "Causes of the exploitati on 
of child labour in India", Dr. Amar Singh and Raghuvinder Singh, who are att ached to 
Himachal Pradesh University, have taken the same views.

28.  Of the aforesaid causes, it seems to us that the poverty is basic reason which compels 
parents of a child, despite their unwillingness, to get it employed. The Survey Report of 
the Ministry of Labour (supra) had also so stated. Otherwise, no parents, specially no 
mother, would like that a tender aged child should toil in a factory in a diffi  cult conditi on, 
instead of it enjoying its childhood at home the paternal gaze.

What to do?

29.  It may be that the problem would be taken care of to some extent by insisti ng on 
compulsory educati on. Indeed, Neera thinks that if there is at all a blueprint for tackling 
the problem of child labour, it is educati on. Even if it were to be so, the child of a poor 
parent would not receive educati on, if per force it has to earn to make the family meet 
both the ends. Therefore, unless the family is assured of income allude, problem of child 
labour would hardly get solved; and it is this vital questi on which has remained almost 
unatt ended. We are, however, of the view that ti ll an alternati ve income is assured to the 
family, the questi on of aboliti on of child labour would really remain a will-o'-the wisp. Now, 
if employment of child below that age of 14 is a consti tuti onal indicati on insofar as work in 
any factory or mine or engagement in other hazardous work, and if it has to be seen that 
all children are given educati on ti ll the age of 14 years in view of this being a fundamental 
right now, and if the wish embodied in Arti cle 39(e) that the tender age of children is not 
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abused and citi zens are not forced by economic necessity to enter avocati on unsuited to 
their age, and if children are to be given opportuniti es and faciliti es to develop in a healthy 
manner and childhood is to be protected against exploitati on as visualised by Arti cle 
39(f), it seems to us that the least we ought to do is see to the fulfi lment of legislati ve 
intendment behind enactment of the Child Labour (Prohibiti on and Regulati on) Act, 
1986. Taking guidance therefrom, we are of the view that the off ending employer must 
be asked to pay compensati on for every child employed in contraventi on of the provisions 
of the Act a sum of Rs 20,000; and the Inspectors, whose appointment is visualised by 
secti on 17 to secure compliance with the provisions of the Act, should do this job. The 
inspectors appointed under secti on 17 would see that for each child employed in violati on 
of the provisions of the Act, the concerned employer pays Rs 20,000 which sum could be 
deposited in a fund to be known as Child Labour Rehabilitati on-cum-Welfare Fund. The 
liability of the employer would not cease even if he would desire to disengage the child 
presently employed. It would perhaps be appropriate to have such a fund district wise or 
area wise. The fund so generated shall form corpus whose income shall be used only for 
the concerned child. The quantum could be the income earned on the corpus deposited 
qua the child. To generate greater income, fund can be deposited in high yielding scheme 
of any nati onalised bank or other public body.

30.  As the aforesaid income could not be enough to dissuade the parent/guardian to 
seek employment of the child, the State owes a duty to come forward to discharge its 
obligati on in this regard. Aft er all, the aforementi oned consti tuti onal provisions have to 
be implemented by the appropriate Government, which expression has been defi ned 
in secti on 2(i) of the Act to mean, in relati on to establishment under the control of the 
Central Government or a railway administrati on or a major port of a mine or oil fi eld, the 
Central Government, and in all other cases, the State Government.

31. Now, strictly speaking a strong case exists to invoke the aid of an Arti cle 41 of the 
Consti tuti on regarding the right to work and to give meaning to what has been provided 
in Arti cle 47 relati ng to raising of standard of living of the populati on, and Arti cles 39(e) 
and (f) as to non-abuse of tender age of children and giving opportuniti es and faciliti es to 
them to develop in healthy manner, for asking the State to see that an adult member of 
the family, whose child is in employment in a factory or a mine or in other hazardous work, 
gets a job anywhere, in lieu of the child. This would also see the fulfi lment of the wish 
contained in Arti cle 41 aft er about half a century of its being in the paramount parchment, 
like primary educati on desired by Arti cle 45, having been given the status of fundamental 
right by the decision in Unni Krishnan. We are, however, not asking the State at this stage 
to ensure alternati ve employment in every case covered by Arti cle 24, as Arti cle 41 speaks 
about right to work "within the limits of the economic capacity and development of the 
State". The very large number of child-labour in the aforesaid occupati ons would require 
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giving of job to very large number of adults, if we were to ask the appropriate Government 
to assure alternati ve employment in every case, which would strain the resources of the 
State, in case it would not have been able to secure job for an adult in a private sector 
establishment or, for that matt er, in a public sector organisati on. We are not issuing 
any directi on to do so presently. Instead, we leave the matt er to be sorted out by the 
appropriate Government. In those cases where it would not be possible to provide job as 
above-menti oned, the appropriate Government would, as its contributi on/grant, deposit 
in the aforesaid Fund a sum of Rs 5,000 for each child employed in a factory or mine or in 
any other hazardous employment.

32.  The aforesaid would either see an adult (whose name would be suggested by the parent/
guardian of the concerned child) getti  ng a job in lieu of the child, or deposit of a sum 
of Rs.25000 in the Child Labour Rehabilitati on-cum-Welfare Fund. In case of getti  ng 
employment for an adult, the parent/guardian shall have to see that his child is spared 
from the requirement to do the job, as an alternati ve source of income would have 
become available to him.

33.  To give shape to the aforesaid directi ons, we require the concerned States to do the 
following :- 

(1)  A survey would be made of the aforesaid type of child labour which would be 
completed within six months from today.

(2)  To start with, work could be taken up regarding those employments which have been 
menti oned in Arti cle 24, which may be regarded as core sector, to determine which 
the hazardous aspect of the employment would be taken as criterion. The most 
hazardous employment may rank fi rst in priority, to be followed by comparati vely less 
hazardous and so on. It may be menti oned here that the Nati onal Child Labour Policy 
as announced by the Government of India has already identi fi ed some industries for 
priority acti on and the industries to identi fi ed are as below :- 

 → The match industry in Sivakasi, Tamil Nadu;

 → The diamond polishing industry in Surat, Gujarat;

 → The precious stone polishing industry in Jaipur, Rajasthan;

 → The glass industry in Firozabad, Utt ar Pradesh;

 → The brass-ware industry in Mirzapur-Bhadohi, Utt ar Pradesh;

 → The lock-making industry in Aligarh, Utt ar Pradesh;

 → The state industry in Markapur, Andhra Pradesh;

 → The slate industry in Mandsaur, Madhya Pradesh;
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(3)  The employment to be given as per our directi on could be dovetailed to other assured 
employment. On this being done, it is apparent that our directi on would not require 
generati on of much additi onal employment. 

(4)  The employment so given could as well be the industry where the child is employed, a 
public undertaking and would be manual in nature inasmuch as the child in questi on 
must be engaged in doing manual work. The understanding chosen for employment 
shall be one which is nearest to the place of residence of the family.

(5)  In those cases where alternati ve employment would not be made available as 
aforesaid, the parent/guardian of the concerned child would be paid the income 
which would be earned on the corpus, which would be a sum of Rs 85,000 for each 
child, every month. The employment given or payment made would cease to be 
operati ve if the child would not be sent by the parent/guardian for educati on. 

(6)  On disconti nuati on of the employment of the child, his educati on would be assured in 
suitable insti tuti on with a view to make it a bett er citi zen. It may be pointed out that 
Arti cle 45 mandates compulsory educati on for all children unti l they complete the age 
of 14 years; it is also required to be free. It would be the duty of the Inspectors to see 
that this call of the Consti tuti on is carried out. 

(7)  A district could be the unit of collecti on so that the executi ve head of the district keeps 
a watchful eye on the work of the Inspectors. Further, in view of the magnitude of the 
task, a separate cell in the Labour Department of the appropriate Government would 
be created. Monitoring of the scheme would also be necessary and the Secretary of 
the Department could perhaps do this work. Overall monitoring by the Ministry of 
Labour. Government of India, would be benefi cial and worthwhile.

(8)  The Secretary to the Ministry of Labour, Government of India would apprise this 
Court within one year of today about the compliance of aforesaid directi ons. If the 
peti ti oner would need any further of other order in the light of the compliance report, 
it would be open to him to do so.

(9)  We should also like to observe that on the directi ons given being carried out, penal 
provision contained in the aforenoted 1936 Act would be used where employment of 
a child labour, prohibited by the Act, would be found. 

(10) Insofar as the non-hazardous jobs are concerned, the Inspector shall have to see that 
the working hours of the child are not more than four to six hours a day and it receives 
educati on at least for two hours each day. It would also be see that the enti re cost of 
educati on is borne by the employer.
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34.  The task is big, but not as to prove either unwieldy or burdensome. The fi nancial 
implicati on would be such as to prove a damper, because the money aft er all would be 
used to build up bett er India. In this context, it is worth pointi ng out that covertly as such 
has not stood in the way of other developing countries from taking care of child labour. It 
has been pointed out by Myron Weiner (at page 4 of 1991 Editi on) of his book “The Child 
and the State in India” that India is a signifi cant excepti on to the global trend toward the 
removal of children from the labour force and the establishment of compulsory, universal 
primary school educati on, as many countries of Africa like Zambia, Ghana, Ivory Coast, 
Libya, Zambia, Zimbabwe, with income levels lower than India, have done bett er in these 
matt ers. This shows that what has caused the problem of child labour to persist here is 
really not dearth of resources, but lack of real zeal. Let this not conti nue. Let us all put our 
head and eff orts together and assist the child for its good and greater good of the country.

35.  The writ peti ti on is disposed of accordingly.

36.  We part with the fond hope that the closing years of the twenti eth century would see us 
keeping the promise made to our children by our consti tuti on about a half-century ago. 
Let the child of twenty-fi rst century fi nd himself into that "heaven of freedom" of which 
our poet laureate Rabindranath Tagore has spoken in Gitanjali.

37.  Let a copy of this judgment be sent to Chief Secretaries of all the State Governments and 
Union Territories; so also to the Secretary, Ministry of Labour and Government of India for 
their informati on and doing the needful.

*****

[This judgement is also reported in 1996(6) SCC 756]
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1.  This writ peti ti on under Arti cle 32 of the Consti tuti on has been fi led by way of public 
interest liti gati on seeking issue of a writ of mandamus directi ng the Government to take 
steps to stop employment of children in Carpet Industry in the State of Utt er Pradesh; 
to appoint a Committ ee to investi gate into their conditi ons of employment; and to issue 
such welfare directi ves as are appropriate for total prohibiti on on employment of children 
below 14 years and directi ng the respondent to give them faciliti es like educati on, health, 
sanitati on, nutriti ous food, etc. 

2.  The main contenti on of the peti ti oner-group is that employment of the children in any 
industry or in a hazardous industry, is violati ve of Arti cle 24 of the Consti tuti on and 
derogatory to the mandates contained in Arti cle 39(e) and (f) of the Consti tuti on read 
with the Preamble. Pursuant to the fi ling of the writ peti ti on, this Court appointed Prem 
Bhai and other to visit factories manufacturing carpets and to submit their fi ndings as 
to whether any number of children below the age of 14 years are working in the carpet 
industry etc. The Commissioner submitt ed his preliminary report. Subsequently, by Order 
dated August 1, 1991,this Court appointed a Committ ee consisti ng of Shri J.P. Vergese, Ms. 
Gyansudha Mishra and Dr. K.P. Raju to go around Mirzapur area and other places where 
carpets are being weaved to fi nd out whether children are being exploited and to submit a 
comprehensive report. In furtherance thereof, a comprehensive report was submitt ed on 
November 18, 1991. The matt er was heard and arguments were concluded. The judgment 
was reserved by proceedings dated October 18, 1994. Since the judgment could not be 
delivered, matt er was directed to be posted before a Bench consisti ng of S. Saghir Ahmad, 
J. We have heard the counsel on both sides.

3.  The primary contenti on by the peti ti oner on behalf of the children below the age of 14 
years is that the employment of children by various carpet weavers in Varanasi, Mirzapur, 
Jaunpur and Allahabadarea is violati ve of Arti cle 24. The report of the Committ ee discloses 
the enormity of the problem of exploitati on to which the children are subjected. Children 
ranging between 5 to 12 years having been kidnapped from the Village Chhichhori (Patna 
Block, District Palamau in Bihar) in January and February, 1984 in three batches and were 
taken to village Bilwari in Mirzapur District of U.P. for being engaged in carpet weaving 
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centres. They are forced to work all the day. Virtually, they are being treated as slaves 
and are subjected to physical torture revealed by the presence of marks of violence on 
their person. The Commission/Committ ee visited 42 villages and found in all 884 looms 
engaging 42% of the work force with the children below the age of 14 years. The total 
number of children are 369; 95% of them are of tender age ranging between 6 to 11 
years and most of them belong to the Scheduled Castes and Scheduled Tribes. Despite 
persuasion, they could not be released and conti nue to languish under bondage. The 
Commission visited several villages, personally contacted the parents of the children 
in diff erent places and found that the children were taken against their wishes and are 
wrongfully forced to work as bonded labour in the carpet industries. They have furnished 
the list of carpet industries where at the children were found engaged. The questi on, 
therefore, is whether the employment of the children below the age of 14 years is violati ve 
of Arti cle 24 and whether the omission on the part of the State to provide welfare faciliti es 
and opportuniti es deprives them of the consti tuti onal mandates contained in Arti cles 45, 
39(e) and (f), 21,14 etc.?

4.  The child of today cannot develop to be a responsible and producti ve member of 
tomorrow's society unless an environment which is conducti ve to his social and physical 
health is assured to him. Every nati on, developed or developing, links its future with the 
status of the child. Childhood holds the potenti al and also sets the limit to the future 
development of the society. Children are the greatest gift  to the humanity. Mankind has 
best hold of itself. The parents themselves live for them. They embody the joy of life in 
them and in the innocence relieving the fati gue and drudgery in their struggle of daily 
life. Parents regain peace and happiness in the company of the children. The children 
signify eternal opti mism in the human being and always provide the potenti al for human 
development. If the children are bett er equipped with a broader human output, the 
society will feel happy with them. Neglecti ng the children means loss to the society as a 
whole. If children are deprived of their childhood - socially, economically, physically and 
mentally – the nati on gets deprived of the potenti al human resources for social progress, 
economic empowerment and peace and order, the social stability and goods citi zenry. The 
founding fathers of the Consti tuti on, therefore, have bestowed the importance of the role 
of the child in its best for development. Dr. Bhim Rao Ambedkar, who was far ahead of his 
ti me in his wisdom, projected these rights in the Directi ve Principles including the children 
as benefi ciaries. Their deprivati on has deleterious eff ect on the effi  cacy of the democracy 
and the rule of law. 

5.  Arti cle 39(e) of the Consti tuti on enjoins that the State shall direct its policy towards 
securing the health and strength of workers, men and women; and the children of tender 
age will not be abused; the citi zens should not be forced by economic necessity to enter 
avocati ons unsuited to their age or strength. Arti cle 39(f) enjoins that the State shall direct 
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its policy towards securing that children are given opportuniti es and faciliti es to develop 
in a healthy manner and in conditi on of freedom and dignity and the childhood and youth 
are protected against exploitati on and against moral and material abandonment. Arti cle 
45 mandates that the State shall endeavour to provide free and compulsory educati on 
for all children unti l they complete the age of 14 years. The period oft en years provided 
therein has lost its relevance since as on date, more than 78 million out of 405 million 
children, 78% of them are employed between the age of 5 to 14 years without any basic 
and elementary educati on, healthy, access to nutrient food and leisure. Arti cle 24 of the 
Consti tuti on prohibits employment of the children in factories etc. so that no child below 
the age of 14 years shall be employed to work in any factory or mine or engaged in any 
other hazardous employment. Arti cle 21 mandates that no person shall be deprived of his 
life or personal liberty except according to the "procedure established by law" which this 
Court has interpreted to mean "due process of law". The bane of the poverty is the root 
of the child labour and they are being subjected to deprivati on of their meaningful right 
to life, leisure, food, shelter, medical aid and educati on. Every child shall have without any 
discriminati on on the ground of cast, birth, colour, sex, language, religion, social origin, 
property or birth alone, in the matt er of right to health, well being, educati on and social 
protecti on. Arti cle 51(a) enjoins that it shall be the duty of every citi zen to develop scienti fi c 
temper, humanism and the spirit of inquiry and to strive toward excellence in all spheres 
of individual and collecti ve acti viti es so that the nati on constantly rises to higher levels 
of endeavours and achievement. Unless faciliti es and opportuniti es are provided to the 
children, in parti cular handicapped by social, economic, physical or mental disabiliti es, the 
nati on stands to lose the human resources and good citi zens. Educati on eradicates illiteracy 
a means to economic empowerment and opportunity to life of culture. Arti cle 26(1) of 
Universal Declarati on of Human Rights assures that everyone has right to educati on which 
shall be free, at least at the elementary and fundamental stages. Elementary educati on 
shall be compulsory. Technical and professional educati on shall be made available and 
higher educati on shall equally be accessible to all on the basis of merit. Educati on enables 
development of human personality and strengthens the respect for human right and 
fundamental freedoms. It promotes understanding, tolerance and friendship among 
people. It is, therefore, the duty of the State to provide faciliti es and opportuniti es to the 
children driven to child labour to develop their personality as responsible citi zens.

6.  Due to poverty, children and youth are subjected to many visible and invisible suff erings 
and disabiliti es, in parti cular, health, intellectual and social degradati on and deprivati on. 
The Conventi on on the Rights of the Child which was rati fi ed by the Government of India 
on 20-11-1989 recognised the rights of the child for full and harmonious development of 
his or her personality. Child should grow up in a family environment, in an atmosphere of 
happiness, love and understanding. The child should be fully prepared to live an individual 
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life in society. Arti cle 3 provides that in all acti ons concerning children whether undertaken 
by public or private social welfare insti tuti ons, courts of law, administrati ve authoriti es or 
legislati ve bodies, the best interest of the child shall be the primary considerati on. Arti cle 
27(1) provides that the State parti es recognise the right of every child to a standard of 
living adequate for the child's physical, mental, spiritual, moral and social development. 
Arti cle28 provides thus: 

“1.  State Parti es recognise the right of the child to educati on, and with a view to 
educati on, and with a view to achieving this right progressively and on the basis 
of equal opportunity, they shall, in parti cular:

(a)  Make primary educati on compulsory and available free to all;

(b)  Encourage the development of diff erent forms of secondary educati on, 
including general and vocati onal educati on, make them available and 
accessible to every child, and take appropriate such as the introducti on of free 
educati on and off ering fi nancial assistance in case of needs;

(c)  Make higher educati on accessible to all on the basis of capacity by every 
appropriate means;

(d)  Make educati onal and vocati onal informati on and guidance available and 
accessible to all children;

(e)  Take measures to encourage regular att endance at schools and the reducti on 
of drop-out rates.

2.  States Parti es shall take all appropriate measures to ensure that school discipline 
is administered in a manner consistent with the child's human dignity and in 
conformity with the present Conventi on.

3.  State Parti es shall promote and encourage internati onal cooperati on in matt er 
relati ng to educati on, in parti cular with a view to contributi ng to the eliminati on of 
ignorance and illiteracy throughout the world and facilitati ng access to scienti fi c 
and technical knowledge and modern teaching methods in this regard. Parti cular 
account shall be taken of the needs of developing countries.”

7.  Arti cle 31(1) recognises the right of the child to rest and leisure, to engage in play and 
recreati onal acti viti es appropriate to the age of the child and to parti cipate freely in 
cultural life and the arts. Arti cle 32(1) which is material for the purpose of this case reads 
as under: 

“1.  States Parti es recognize the right of the child to be protected from economic 
exploitati on and from performing any work that is likely to be hazardous or to 
interfere with the child's educati on, or to be harmful to the child's health or 
physical, mental, spiritual, moral or social development.

2.  States Parti es shall take legislati ve, administrati ve, social and educati onal 
measure to ensure the implementati on of the present arti cle. To this end, and 
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having regard to the relevant provisions of other internati onal instruments. States 
Parti es shall in parti cular.

(a)  Provide for a minimum age or minimum ages for admission to employment;

(b)  Provide for appropriate regulati on of the hours and conditi ons of employment;

(c)  Provide for appropriate penalti es or other sancti ons to ensure the eff ecti ve 
enforcement of the present arti cle.”

8.  Arti cle 36 states that State parti es hall protect the child against all other forms of 
exploitati on prejudicial to any aspects of the child's welfare. No doubt, the Government, 
while rati fying the Conventi on with a reservati on of progressive implementati on of the 
governance, reminded itself of the obligati ons undertaken thereunder, but they do not 
absolve the State in its fundamental governance of the imperati ve of Directi ve Principles 
of the Consti tuti on rendering socio-economic justi ce to the child and their empowerment, 
full growth of their personality - socially, educati onally and culturally - with a right to 
leisure and opportunity for development of the spirit of reform, inquiry, humanism and 
scienti fi c temper to improve excellence, individually and collecti vely. 

9.  In Maharashtra State Board of Secondary and Higher Educati on vs. K.S. Gandhi [(1991) 2 
SCC 716], right to educati on at the secondary stage was held to be a fundamental right. 
In J.P. Unnikrishnan vs. State of Andhra Pradesh [(1993) 1 SCC642], a Consti tuti on Bench 
has held educati on up to the age of 14 years to be a fundamental right; right to health 
has been held to be a fundamental right; right to potable water has been held to be a 
fundamental right; meaningful right to life has been held to be a fundamental right. The 
child is equally enti tled to all these fundamental rights. It would, therefore, be incumbent 
upon the State to provide faciliti es and opportunity as enjoined under Arti cle 39(e) and 
(f) of the Consti tuti on and to prevent exploitati on of their childhood due to indigence and 
vagrancy. As stated earlier, their employment, either forced or voluntary is occasioned 
due to economic necessity; exploitati on of their childhood due to poverty, in parti cular, 
the poor and the deprived secti ons of the society, is detrimental to democracy and social 
stability, unity and integrity of the nati on.

10. Various welfare enactments made by the Parliament and the appropriate State 
Legislatures are only teasing illusions and a promise of unreality unless they are eff ecti vely 
implemented and make the right to life to the child driven to labour a reality, meaningful 
and happy. Arti cle 24 of the Consti tuti on prohibits employment of the child below the 
age of 14 years in any factory or mine or in any other hazardous employment, but it 
is a hard reality that due to poverty child is driven to be employed in a factory, mine 
or hazardous employment. Pragmati c, realisti c and constructi ve steps and acti ons are 
required to be taken to enable the child belonging to poor, weaker secti ons, Dalit and 
Tribes and minoriti es, enjoy the childhood and develop its full blossomed personality - 
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educati onally, intellectually and culturally with a spirit of inquiry, reform and enjoyment 
of leisure. The child labour, therefore, must be eradicated through well-planned, poverty 
focussed alleviati on, development and impositi on of trade acti ons in employment may 
drive the children and mass them up into desti tuti on and other mischievous environment, 
making them vagrant, hard criminals and social risk etc. Therefore, while exploitati on of 
the child must be progressively banned, other simultaneously alternati ves to the child 
should be evolved including providing educati on, health care, nutrient food, shelter and 
other means of livelihood with self-respect and dignity of person. Immediate ban of child 
labour would be both unrealisti c and counter-producti ve. Ban of employment of children 
must begin from most hazardous and intolerable acti viti es like slavery, bonded labour, 
traffi  cking, prosti tuti on, pornography and dangerous forms of labour and the like.

11.  Illiteracy has many adverse eff ects in a democracy governed by rule of law. A free educated 
citi zen could meaningfully exercise his politi cal rights, discharge social responsibiliti es 
sati sfactorily and develop spirit of tolerance and reform. Therefore, educati on is 
compulsory. Primary educati on to the children, in parti cular, to the child from poor, 
weaker secti ons, Dalits and Tribes and minoriti es is mandatory. The basic educati on and 
employment oriented vocati onal educati on should be imparted so as to empower the 
children with these segments of the society to retrieve them from poverty and, thus, 
develop basic abiliti es, skills and capabiliti es to live meaningful life for economic and social 
empowerment. Compulsory educati on, therefore, to these children is one of the principal 
means and primary duty of the State for stability of the democracy, social integrati on and 
to eliminate social tensions.

12.  In M.C. Mehta vs. State of Tamil Nadu & Ors. [(1996) 6 SCC 756], this Court has considered 
the consti tuti onal perspecti ves of the aboliti on of the child labour and the child below 14 
years of age in the notorious Sivakasi Match industries. It has menti oned in para 12 of the 
judgment the number of total workers and the child workers employed in the respecti ve 
industries in the country. It has surveyed various enactments which prohibit employment 
of the child; the details thereof are not necessary to be reiterated. In para 27, it has noted 
the causes for failure to implement the consti tuti onal mandate and has given various 
directi ons in that behalf. We, therefore, reiterate the directi ons given therein as feasible 
inevitable. We respectf ully agreeing with them and reiterate the need for their speedy 
implementati on.

13.  We are of the view that a directi on needs to be given that the Government of India would 
convene a meeti ng of the concerned Ministers of the respecti ve State Governments 
and their Principal Secretaries holding concerned Department, to evolve the principles 
of policies for progressive eliminati on of employment of the children below the age of 
14 years in all employments governed by the respecti ve enactments menti oned in M.C. 



SUPREME COURT ON CHILDREN106

Mehta's case; to evolve such steps consistent with the scheme laid down in M.C. Mehta's 
case, to provide (1) compulsory educati on to all children either by the industries itself 
or in co-ordinati on with it by the State Government to the children employed in the 
factories, mine or any other industry, organised or unorganised labour with such ti mings 
as is convenient to impart compulsory educati ons, faciliti es for secondary, vocati onal 
profession and higher educati on; (2) apart from educati on, periodical health check-up; 
(3) nutrient food etc.; (4) entrust the responsibiliti es for implementati on of the principles. 
Periodical reports of the progress made in that behalf be submitt ed to the Registry of this 
Court. The Central Government is directed to convene the meeti ng within two months 
from the date of receipt of the order. Aft er evolving the principles, a copy thereof is 
directed to be forwarded to the Registry of this Court. 

14.  Shri Rakesh Dwivedi, learned Additi onal Advocate General of U.P. and Shri B.B. Singh, 
learned counsel for the State of Bihar, have taken noti ce on behalf of the States of Utt ar 
Pradesh and Bihar respecti vely. They are directed to obtain the copy of the judgment 
and send the same to the respecti ve States and to ensure implementati on of directi ons 
issued by this Court from ti me to ti me to implement the welfare measures envisaged 
in the above orders unti l the principles and policies to be evolved in the afore directed 
conference and implemented throughout the country. 

15.  Post this matt er aft er three months.

16.  The writ peti ti on is, accordingly, disposed of subject to the above directi ons.

*****

[This judgement is also reported in 1997(10) SCC 549]
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People’s Union for Civil Liberti es (PUCL)
vs.

Union of India and Others

Kuldip Singh and Faizan Uddin, JJ.

1.  This public interest peti ti on under Arti cle 32 of the Consti tuti on of India is based on the 
report given by a non-governmental organisati on called "Campaign against Child Labour". 
According to the said report, one Rajput used to travel to Madurai in Tamil Nadu for the 
purpose of procuring child labour by paying a paltry sum ranging between Rs 500 to Rs 
1500 to the poor parents. The children aged below 15 years so procured were forced 
into bonded labour. It was further stated in the report that one of the boys, viz., Shiva 
Murugan, aged about 8 years was beaten to death by the said Rajput. As menti oned in 
this Court's order dated 18-3-1996, Rajput has already been convicted for murder by the 
trial court. The other four boys, viz., Raja Murugan (aged 8 years), Rajesh (aged 13 years), 
Muniyandi (aged 15 years) and Mukesh (aged 16 years) were not traceable aft er the 
occurrence, resulti ng in the death of Shiva Murugan. Under the directi ons of this Court, 
three boys, viz., Rajesh, Muniyandi and Mukesh have been traced by the Maharashtra 
Police. The fourth boy, Raja Murugan, who is the real brother of late Shiva Murugan is sti ll 
untraced. As noti ced by this Court, the Maharashtra Police is sti ll making eff orts to trace 
Raja Murugan.

2.  Mr Rajinder Sachar, learned counsel appearing for the peti ti oner, states that the parents 
of these boys are enti tled to compensati on. In support of his contenti on Mr Sachar relies 
on Nilabati  Behera v. State of Orissa, . Verma, J. speaking for this Court observed as under:

“17. It follows that 'a claim in public law for compensati on' for contraventi on of 
human rights and fundamental freedoms, the protecti on of which is guaranteed in 
the Consti tuti on, is an acknowledged remedy for enforcement and protecti on of such 
rights, and such a claim based on strict liability made by resorti ng to a consti tuti onal 
remedy provided for the enforcement of a fundamental right is 'disti nct from, and in 
additi on to, the remedy in private law for damages for the tort' resulti ng from the 
contraventi on of the fundamental right. The defence of sovereign immunity being 
inapplicable, and alien to the concept of guarantee of fundamental rights, there can 
be no questi on of such a defence being available in the consti tuti onal remedy. It is 
this principle which justi fi es award of monetary compensati on for contraventi on of 
fundamental rights guaranteed by the Consti tuti on, when that is the only practi cable 
mode of redress available for the contraventi on made by the State or its servants in 
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the purported exercise of their powers, and enforcement of the fundamental right 
is claimed by resort to the remedy in public law under the Consti tuti on by recourse 
to Arti cles 32 and 226 of the Consti tuti on. This is what was indicated in Rudul Sah 
v. State of Bihar, (1983) 4 SCC 441 and is the basis of the subsequent decisions in 
which compensati on was awarded under Arti cles 32 and 226 of the Consti tuti on, for 
contraventi on of fundamental rights.”

3.  Mr Sachar has further contended that under the Bonded Labour System (Aboliti on) 
Act, 1976, the State of Maharashtra is required to set up eff ecti ve vigilance machinery 
to ensure that the children in the State are not exploited. He further contends that the 
trial court while convicti ng Rajput came to the conclusion that the District Magistrate and 
the Vigilance Committ ees which were set up under the above-menti oned Act were not 
functi oning properly. Keeping in view the facts and circumstances of this case, we direct 
the State of Maharashtra to pay a sum of Rs 2,00,000 (two lakhs) to Raja Murugan for 
himself and also for the death of his brother Shiva Murugan. Since Raja Murugan (a minor) 
is an orphan, the amount be deposited with the District Magistrate of the area where Raja 
Murugan lives. The District Magistrate shall deposit the amount in a scheduled bank. The 
total income so earned shall be divided into 12 months and be given to Raja Murugan 
every month ti ll he att ains majority when he shall be enti tled to receive the principal 
amount. This amount of Rs 2,00,000 shall be paid by the State of Maharashtra.

4.  So far as the other three boys Rajesh, Muniyandi and Mukesh are concerned, we direct 
that they be given Rs 75,000 each as compensati on which shall be given by the State of 
Tamil Nadu within two months. The amount shall be deposited with the District Magistrate 
concerned who shall deposit the same in a scheduled bank. Monthly interest be paid to 
the parents ti ll the children att ain majority when they shall be enti tled to the principal 
amount.

5.  The writ peti ti on is disposed of. We place on record appreciati on for Mr Sanjay Parikh for 
assisti ng us in this case.

*****

[This judgement is also reported in 1998(8) SCC 485]
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Bachpan Bachao Andolan
vs. 

Union of India and Others

Dr. Dalveer Bhandari and A.K. Patnaik, JJ.

Ndari, J.— This peti ti on has been fi led in public interest under Arti cle 32 of the Consti tuti on 
in the wake of serious violati ons and abuse of children who are forcefully detained in circuses, 
in many instances, without any access to their families under extreme inhuman conditi ons. 
There are instances of sexual abuse on a daily basis, physical abuse as well as emoti onal abuse. 
The children are deprived of basic human needs of food and water.

2.  It is stated in the peti ti on that the peti ti oner has fi led this peti ti on following a series of 
incidents where the peti ti oner came in contact with many children who were traffi  cked 
into performing in circuses. The peti ti oner found that circus is one of the ancient forms 
of indigenous entertainment in the world, with humans having a major role to play. 
However, the acti viti es that are undertaken in these circuses deprive the arti sts especially 
children of their basic fundamental rights. Most of them are traffi  cked from some poverty-
stricken areas of Nepal as well as from backward districts of India. The outside world has 
no meaning for them. There is no life beyond the circus campus. Once they enter into the 
circuses, they are confi ned to the circus arena, with no freedom of mobility and choice. 
They are entrapped into the world of circuses for the rest of their lives, leading a vagrant 
tunnelled existence away from the hub of society, which is ti resome, claustrophobic and 
dependent on vicissitudes.

3.  It is submitt ed that the peti ti oner is engaged in a social movement for the emancipati on of 
children in exploitati ve labour, bondage and servitude. Bachpan Bachao Andolan has been 
able to liberate thousands of children with the help of the judiciary and the executi ve as 
well as through persuasion, social mobilisati on and educati on.

4.  It is submitt ed that for the fi rst ti me the peti ti oner came to know about the plight of 
children in Indian circuses way back in 1996. At that ti me, the peti ti oner had rescued 18 
girls from a circus performing in Vidisha District of Madhya Pradesh. This was possible 
aft er a complaint made by a 12-year-old girl, who managed to escape from the circus 
premises. Her complaint was that she and several other Nepalese girls had been traffi  cked 
and forced to stay and perform in the circus where they were being sexually abused and 
were kept in most inhuman conditi ons.
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5.  Following this incident, an organised att empt was made by the peti ti oner to understand 
and learn more about the problem of child labour in Indian circuses and how to eradicate 
the same. This began in July 2002 with the initi ati on of a research on the problem of child 
labour in Indian circuses. The fi ndings in the abovementi oned research were compiled in 
a report termed as “Eliminati ng Child Labour from Indian Circuses”.

6.  Once all the above facts and fi gures were established, the peti ti oner decided to implement 
a multi -pronged strategy to eradicate the practi ce of employing children in Indian circuses. 
Simultaneously, preparati ons were made to put across the problem in front of circus 
owners to make them aware of the moral and legal questi ons pertaining to the use of 
children in circuses. The peti ti oner initi ated a dialogue with all the major circus owners and 
appealed to them to stop traffi  cking, bondage, child labour and other violati ons of child 
rights. The Indian Circus Federati on (for short “ICF”) responded positi vely but ironically 
this body has a very thin representati on from the circus industry with approximately less 
than 10% of the big circuses and probably less than 20% of all the circuses were members 
of this Federati on.

7.  It is submitt ed that the peti ti oner convened a meeti ng with the circus owners on 18-8-
2003 and 19-8-2003 where a few owners under the umbrella of ICF agreed to make a 
declarati on that there shall be no further use of children in the circuses in India and a 
full list of the children employed by them will be provided to the peti ti oner and that they 
would voluntarily phase out all the children from their circuses in a ti me-bound manner. It 
was also decided that the peti ti oner and its partner non-governmental organisati ons (for 
short “NGOs”) in Nepal will help in repatriati on and rehabilitati on of liberated children.

8.  The peti ti oner submitt ed that since ICF does not have enough infl uence even on its own 
members, the agreement did not get implemented. However, the peti ti oner kept on 
receiving informati on and complaints from several parents through the NGOs working in 
Nepal. The peti ti oner sent the staff  of his organisati on to cross-check and reconfi rm the 
facts in Bhairawa, Hetauda in Nepal and Siliguri in India and found that organised crime of 
traffi  cking of children for Indian circuses, parti cularly from Nepal is rampant.

9.  In February and March 2004, the peti ti oner received complaints from many Nepalese 
parents whose children have been trapped in circuses for more than 10 years and had 
never been allowed to meet them on one pretext or the other even aft er repeated 
requests to the circus owners. Majority of the complaints were for the children in Great 
Indian Circus (a non-federati on circus) which was found to be located in Palakkad, Kerala. 
In June 2004, the peti ti oner came to know through credible NGOs and individuals working 
in Hetauda, Nepal that the daughters of 11 parents were trapped into Great Roman Circus 
in India. The peti ti oner has since then conducted several studies and interviews with 
various people who are engaged in circus.
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10.  The peti ti oner further found that life of these children begins at dawn with training 
instructors’ shouti ng abuses, merciless beati ngs and two biscuits and a cup of tea. Aft er 
3 to 5 shows and a lot of pervert comments of the crowds, the young girls are allowed to 
go back to their tents around midnight. Even then, life might have something else in store, 
depending upon the nature and mood swings of the circus owners and managers. If any 
child complains about the inadequate amount of food or the leaking tent in the rain or if a 
child is scared on the rope while performing the trapeze, he/she is scolded and maltreated 
by the managers or employers and someti mes even caned on one pretext or the other.

11.  There are no labour or any welfare laws, which protect the rights of these children. 
Children are frequently physically, emoti onally and sexually abused in these places. The 
most appalling aspect is that there is no direct legislati on, which is vested with powers to 
deal with the problems of the children who are traffi  cked into these circuses. The Police, 
Labour Department or any other State agency is not prepared to deal with the issue of 
traffi  cking of girls from Nepal holding them in bondage and unlawful confi nement. There 
is perpetual sexual harassment, violati on of the Juvenile Justi ce Act and all internati onal 
treati es and conventi ons related to human rights and child rights where India is a signatory.

12.  The peti ti oner submitt ed that this Court in N.R. Nair v. Union of India upheld the rights of 
animals who are being made to perform in these circuses aft er understanding their plight. 
The situati on of children in circuses is no diff erent, if not worse.

13. The peti ti oner has made various att empts to regulate and improve the conditi ons of 
children in circuses including engaging the circus owners’ associati on. However, none of 
them have derived good results. It is categorically submitt ed that the peti ti oner does not 
want the circuses to be completely banned or prohibited but there is a strong need to 
regulate this as any other industry including ensuring safety and other welfare measures 
of all those who are working in circuses, parti cularly the children. Almost all the circuses 
employ at least 50 persons and therefore a large number of labour laws should be applied.

14.  The peti ti oner seeks applicati on of the provisions of the Juvenile Justi ce (Care and 
Protecti on of Children) Act, 2000 and also suggests that intra-State traffi  cking of young 
children, their bondage and forcible confi nements, regular sexual harassment and abuses 
should be made cognizable off ences under the Penal Code, 1860 as well as under Secti on 
31 of the Juvenile Justi ce Act. Children Welfare Committ ees under the Juvenile Justi ce 
(Care and Protecti on of Children) Act, 2000 should be empowered to award compensati on 
to all those victi ms rescued from the circuses with ti me-bound rehabilitati on packages 
and the State Government to create a fund for the same.

15.  Mostly, these children are sold to the circus owners either by the agents or their relati ves 
or someti mes the poor parents are lured into the web by promising high salaries, luxurious 
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life, etc. However, some excepti onal circuses were also found (only four) that treated their 
employees marginally bett er and allowed them to avail the privilege of limited movement 
outside the circus campus for limited ti me, but child labour was prevalent in these circuses 
as well and arti sts were not given minimum wages.

16.  The peti ti oner has complained about living and working conditi ons of the children and has 
enumerated the following broad categories which are set out as under:

(i)  Insuffi  cient space.—In almost all the circuses visited by the research team, the 
living conditi ons were quite similar, but nonetheless deplorable. There are separate 
sleeping arrangements for males and females, with the company girls segregated 
from the rest of the circus troupe by a boundary. There are also separate tents for 
the families working in the circuses. Usually 5 to10 and someti mes even more people 
are crammed into a single tent, thus most of the child arti sts complain of insuffi  cient 
space and lack of personal space and privacy.

(ii)  Meals.—Most of the circuses provide two meals—lunch and dinner to the arti sts 
and tea also two ti mes from the canteen run by the management. The quanti ty and 
quality of the food is variable, depending on the management. Most oft en, the food 
is inadequate to sati sfy the appeti te of young growing children.

(iii)  Sleep ti mings.—Sleep ti mings are also very errati c, depending upon the nature of the 
work being performed by the child arti sts, though on a general trend most go to bed 
at midnight aft er the last show is over, to be woken up at dawn for practi ce.

(iv)  Poor sanitati on.—There are no proper toilets and bathrooms. Make-shift  toilets are 
created on the circus ground near the tents and all the company girls have to share 
it and the stench around them is unbearable. In general, conditi on of sanitati on in 
circuses is most patheti c. It also precipitates unhygienic conditi ons that could lead to 
diseases. Invariably all the arti sts voiced their dissati sfacti on on the issue of sanitati on 
and hygiene.

(v)  No health care personnel.—Another important issue concerning the arti sts is the lack 
of any health care personnel to look into their day-to-day health care needs as well as 
the accidents that are so common in the circuses. The manager or the keeper usually 
provides medicati on for common ailments such as fever, cold, etc. and looks into the 
fi rst-aid needs of the arti sts. For a serious medical conditi on or an accident during 
training or performance, the trainer or the manager usually accompanies the pati ent 
to the nearest medical help. The management bears the charges of the treatment 
during that ti me, but later deducts it from the salary of the incumbent. However, 
some managements do bear the medical bill of the arti sts if a mishap occurs during 
the performance or training. Overall, it can be said that the living conditi ons inside the 
premises of the circus arena are squalid and deplorable, with no faciliti es and basic 
ameniti es being provided to the circus arti sts, not even proper sanitati on.
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(vi)  High risk factor.—Nature of the acti viti es in circuses is such that the risk factor for the 
arti sts is very high as accidents and mishaps during practi ce sessions and shows are 
common phenomenon. On top of that, there are no health care personnel employed 
by the circuses to look into the health care needs of the arti sts, even at the ti me of 
emergency. It was found that the lives of the children was endangered due to the risk 
factor involved in the circuses, especially those who were involved in items like ring 
of death, well of death, sword items, rope dance, etc. They consti tuted 10% of the 
total number of children. Rest 60% fell in the medium risk category while 30% were 
not involved in any risky items. Moreover, some circuses either fail to or are ignorant 
about taking the necessary precauti ons, which further heightens the risk involved. In 
fact, the research team witnessed an accident while visiti ng one of the circuses.

(vii) Remunerati on.—Besides paying meagre salaries to the children, the management of 
some circuses holds back the salaries of the children saying that they would be paid 
only to their parents when they visit them, which rarely happens. Salary accounts are 
oft en manipulated and the loss due to accidents or mishaps is not compensated.

(viii) Bound by contract.—The child arti sts are brought to the circuses to be contracted 
for 3 to 10 years and once the contract is signed/agreed upon by the parents or 
guardians of the children, these young ignorant children are bound and indebted to 
the circus management and are unable to break away from the circus, even if they are 
discontented with their lives in the circus.

(ix)  Daily routi ne hindering their all-round development.—In the circus, their daily routi ne 
starts with practi sing even before the sunrise (rigorous training session initi ally), 
mostly accompanied with verbal and physical abuse and harsh physical punishments 
at ti mes, for the slightest error or no error at all. From aft ernoon onwards unti l 
midnight, they are on the stage, performing and enthralling the audience with their 
vivacity and wit. They cannot share their agony and grievances or raise their voice 
against the torturous life they are forced to lead. For them, there is no educati on, 
no play, no recreati on and their life is confi ned to the circuses without any exposure 
to the outside world. All this prohibits them from knowing the other opportuniti es 
available, as they are aware of and are exposed to just one aspect of life, that is, the 
aspect they see in the circuses they work in. Due to the cruel and inhuman atti  tude 
of the management in some circuses, which imposes restricti ons on the children for 
meeti ng their folks, and also due to the travelling nature of the troupe, most of the 
children end up losing contact with their parents, especially those across the border 
or residing at far-off  places even within the country. And those fortunate few, who get 
a chance to meet their parents, do so once or twice a year, either when their parents 
visit or when they are allowed to go home. Consequently, they are exposed to a world 
which hinders their psychological, spiritual and socio-economic development, with 
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no knowledge of their rights, duti es and scope for a bett er future and thus, are left  
with no other opti on but to conti nue working in the circuses for the rest of their lives. 
Instability in life, due to the circus’s nomadic existence, makes it diffi  cult for them to 
pursue formal educati on, resulti ng in a large number of illiterate children and adults 
in circuses.

17.  The employment of the children in circus involves many legal complicati ons and in that 
respect major complicati ons are as under:

1.  Deprivati on of the children from getti  ng educated thereby violati ng their fundamental 
right for educati on enshrined under Arti cle 21(a) of the Consti tuti on.

2.  Deprivati on of the child from playing and expression of thoughts and feelings, thereby 
violati ng the fundamental right to freedom of expression.

3.  Competency to enter into contract for working in circus.

4.  Violati on of statutory provisions of law like the Employment of Children Act, 1938, the 
Children (Pledging of Labour) Act, 1933, the Child Labour (Prohibiti on and Regulati on) 
Act, 1986, the Minimum Wages Act, 1948, the Preventi on of Immoral Traffi  c Act, the 
Equal Remunerati on Act, 1976 and the Rules made thereunder and the Bonded Labour 
System (Aboliti on) Act, 1976 read with the Rules made thereunder, the Factories Act, 
1948, the Motor Transport Workers Act, 1961, etc.

5.  Existi ng labour laws and legiti macy of contracts of employment for children.

6.  The legiti macy of contracts of employment for children and working conditi ons.

18.  The peti ti oner has given innumerable instances in the peti ti on of abuse of children in the 
circuses. All those instances demonstrate under what horrible and inhumane conditi ons 
the children have to perform in the circuses. The experiences of the peti ti oner are only 
a scratch on the surface and there are many children who are being traffi  cked regularly 
into circuses. While it is not the case of the peti ti oner that circuses should be completely 
banned and prohibited, there is a strong need to regulate this as any other industry 
including ensuring safety gears and other measures as are done in other countries.

19.  The peti ti oner has fi led the peti ti on with the following prayers:

1.  Issue a writ of mandamus or any other appropriate writ, order or directi on, directi ng 
the respondents to frame appropriate guidelines for the persons engaged in circuses;

2.  Issue a writ of mandamus or any other appropriate writ, order or directi on directi ng 
the respondents to conduct simultaneous raids in all the circuses by CBI to liberate 
the children and to check the gross violati on of all fundamental rights of the children;

3.  Issue a writ of mandamus or any other appropriate writ, order or directi on to appoint 
special forces in the borders to ensure acti on and to check the cross-border traffi  cking;
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4.  Issue a writ of mandamus or any other writ, order or directi on applying the provisions 
of the Juvenile Justi ce (Care and Protecti on of Children) Act, 2000 and make intra-
State traffi  cking of young children, their bondage and forcible confi nements, regular 
sexual harassments and abuses cognizable off ences under the Penal Code as well as 
under Secti on 31 of the Juvenile Justi ce Act;

5.  Issue a writ of mandamus or any other appropriate writ, order or directi on to empower 
Child Welfare Committ ee under the Juvenile Justi ce (Care and Protecti on of Children) 
Act, 2000 to award compensati on to all those victi ms rescued from the circuses with 
a ti me-bound rehabilitati on package and the State Government to create a fund for 
the same;

6.  Issue a writ of mandamus or any other appropriate writ, order or directi on to lay out 
a clear set of guidelines prohibiti ng the employment/engagement of children up to 
the age of 18 years in any form in the circuses.

20.  This Court issued noti ces to the Union of India and other States and Union Territories. 
Replies have been fi led on behalf of various States and the Union Territories.

21.  Shri Gopal Subramanium, the learned Solicitor General appearing for the Union of India 
has fi led writt en submissions with the heading “The Indian Child: India’s Eternal Hope and 
Future”. The learned Solicitor General has broadened the scope of this peti ti on and has 
tried to deal with the problem of child traffi  cking.

22.  Mr Subramanium submitt ed that:

1.  Traffi  cking in human beings is not a new phenomenon. Women, children and men 
have been captured, bought and sold in marketplaces for centuries. Human traffi  cking 
is one of the most lucrati ve criminal acti viti es. Esti mates of the United Nati ons state 
that 1 to 4 million people are traffi  cked worldwide each year. Traffi  cking in women 
and children is an operati on which is worth more than $10 billion annually. The NHRC 
Committ ee on Missing Children has the following stati sti cs to off er:

(a)  12.6 million (governmental sources) to 100 million (unoffi  cial sources) stated to 
be child labour;

(b)  44,000 children are reported missing annually, of which 11,000 get traced;

(c)  About 200 girls and women enter prosti tuti on daily, of which 20% are below 15 
years of age.

2.  Internati onal conventi ons exist to punish and suppress traffi  cking especially of 
women and children. (Refer UN Protocol to Prevent, Suppress and Punish Traffi  cking 
in Persons, also referred to as the PALERMO Protocol on Traffi  cking). “Traffi  cking” is 
now defi ned as an organised crime and a crime against humanity. The Conventi on 
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being an internati onal conventi on is limited to cross-border traffi  cking but does not 
address traffi  cking within the country. The defi niti on of “traffi  cking” is signifi cant:

“... The recruitment, transportati on, transfer, harbouring or receipt of persons by 
means of threat or use of force or other forms of coercion, of abducti on, of fraud, 
of decepti on, of the abuse of power or of a positi on of vulnerability or of the 
giving or receiving of payments or benefi ts to achieve the consent of a person 
having control over another person, for the purpose of exploitati on....”

3.  Exploitati on shall include at a minimum, the exploitati on of the prosti tutes or others 
or other forms of sexual exploitati on, forced labour or service, slavery or practi ces 
similar to slavery, servitude or the removal of organs.

4.  It is submitt ed that children under 18 years of age cannot give valid consent. It is 
further submitt ed that any recruitment, transportati on, transfer, harbouring or 
receipt of children for the purpose of exploitati on is a form of traffi  cking regardless of 
the means used. Three signifi cant elements consti tute traffi  cking:

(a)  the acti on involving recruitment and transportati on;

b)  the means employed such as force, coercion, fraud or decepti on including abuse 
of power and bribes; and

(c)  the purpose being exploitati on including prosti tuti on.

5.  Internati onally, there is a working defi niti on of “child traffi  cking”. The working 
defi niti on is clear because it incorporates the above three elements. In June 2001, 
India has adopted the PALERMO Protocol to evolve its working defi niti on of “child 
traffi  cking”.

6.  The forms and purposes of child traffi  cking may be:

(a)  bonded labour;

(b)  domesti c work;

(c)  agricultural labour;

(d)  employment in constructi on acti vity;

(e)  carpet industry; 

(f)  garment industry;

(g)  fi sh/shrimp export;

(h)  other sites of work in the formal and informal economy.

7.  Traffi  cking can also be for illegal acti viti es such as:

(a)  begging;

(b)  organ trade;

(c)  drug peddling and smuggling;
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8.  Traffi  cking can be for sexual exploitati on i.e.

(a)  forced prosti tuti on;

(b)  socially and religiously sancti fi ed forms of prosti tuti on;

(c)  sex tourism;

(d)  pornography;

9.  Child traffi  cking can be to aid entertainment in sports:

(a)  circus/dance troupes;

 (b)  camel jockeying;

10.  Traffi  cking can be for and through marriage. Traffi  cking can be for and through 
adopti on. It is submitt ed that interventi on is possible in cases of child traffi  cking 
only if fundamental principles are kept in mind. The fundamental principles are the 
following:

(a)  The child has to perform to the best of his ability. The growth of a child to its 
potenti al fulfi lment is the fundamental guarantee of civilisati on;

(b)  Empathy for troubled children by adopti ng non-discriminatory and atti  tudes free 
of bias;

(c)  Children must be protected in terms of well-being under all circumstances;

(d)  Right to freedom from all forms of exploitati on is a fundamental right;

(e)  Confi denti ality of the child in respect of the child’s privacy must be maintained;

(f)  Traffi  cking is an organised crime which could have multi ple partners including 
syndicates.

11.  Interventi on must be a joint initi ati ve of government and non-governmental 
organisati ons which can be, in some cases, potenti al partners. An eff ecti ve interventi on 
must in all circumstances lead to eff ecti ve and enduring protecti on of children from 
exploitati on, abuse and violence.

23. According to the Solicitor General it is the bounden duty of the police to discharge its 
obligati on. He submitt ed that the following guidelines should be mandated:

(i)  Care must be taken to ensure the confi denti ality of the child and due protecti on must 
be given to her/him as a witness.

(ii)  The detailed interview of the victi m should be done preferably by crisis interventi on 
centres/members of the Child Welfare Committ ee under the Juvenile Justi ce Act. 
There should be adequate breaks and intervals during the interview with a child 
victi m.
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(iii)  If the police employ a child-friendly approach to the enti re investi gati on, the possibility 
of getti  ng all relevant informati on gets higher. This can be done by having a supporti ve 
environment for the child at the police stati on wherein att enti on is paid to his needs. 
This can be done at the police stati on itself or at any other place co-managed by 
police and any NGO/CBO. Support persons for the child should be contacted and in 
their absence, any civil society group working with/for children or members of CWC 
(whoever the child feels comfortable with) could be asked to be present.

(iv)  Due care must be maintained to att end the issues like interpreters, translators, record 
maintaining personnel, audio-video recording possibiliti es, etc.

(v)  As far as possible, the same investi gati ng offi  cer must follow up the case from 
investi gati on stage to the trial stage.

(vi)  There should be provision of good water as well as toilet faciliti es for the child in the 
police stati on and the hospital.

(vii) No child should be kept in a police stati on.

(viii) Where a special juvenile police unit or a police offi  cer has been designated to deal 
with crimes against children and crimes committ ed by children, cases relati ng to 
children must be reported by such offi  cer to the Juvenile Justi ce Board or the Child 
Welfare Committ ee or the child-line or an NGO, as the case may be.

24.  It is submitt ed that Arti cles 23, 39, 14 and 21 of the Consti tuti on of India guarantee every 
child to be freed from exploitati on of any form. Arti cle 23 prohibits traffi  c in human beings, 
“begar” and other forms of forced labour. Force, assault, confi nement can be dealt with 
under Secti ons 319 to 329 IPC for simple and grievous hurt, Secti ons 339 to 346 IPC for 
wrongful restraint and wrongful confi nement; Secti ons 350 to 351 IPC for criminal force 
and criminal assault; Secti on 370 IPC for import, export, removal, disposing/ accepti ng, 
receiving, detaining of any person as a slave; Secti ons 361 to 363 IPC for kidnapping and 
abducti on; Secti on 365 for kidnapping and abducti on for wrongful confi nement; Secti on 
367 IPC for kidnapping and abducti on for slavery or to subject a person to grievous injury; 
Secti ons 41, 416 and 420 IPC for fraud and cheati ng by personati on; Secti ons 465, 466, 
468 and 471 IPC for forgery and using forged documents as genuine; and Secti ons 503 
and 506 IPC for criminal inti midati on. It is submitt ed that a directi on must be issued to the 
Commissioner of Police, Delhi and the State Governments and Union Territories that their 
police force are required to be sensiti sed to the above provisions while dealing with safety 
and freedom of children.

25.  The Juvenile Justi ce (Care and Protecti on of Children) Act, 2000 was amended in 2006 by 
Act 33 of 2006. It is a special legislati on for children and defi nes “children” as “a person 
up to the age of 18 years”. The Juvenile Justi ce Act is build upon a model which addresses 
both children who need care and those who are in confl ict with law.
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26.  According to the learned Solicitor General, the Goa Children’s Act, 2003 must be viewed 
as a model legislati on. He submitt ed that not only does it defi ne “child traffi  cking” but also 
seeks to provide punishment for abuse and assault of children through child traffi  cking for 
diff erent purposes such as labour, sale of body parts, organs, adopti on, sexual off ences 
of paedophilia, child prosti tuti on, child pornography and child sex tourism. All State 
authoriti es such as airport authoriti es, border police, railway police, traffi  c police, hotel 
owners are made responsible under the law for protecti on of children and for reporti ng 
off ences against children. It is submitt ed that unti l a suitable legislati on is enacted, 
directi ons of a preventi ve nature may be issued against the police authoriti es in all States 
to protect the rights of children.

27.  The learned Solicitor General submitt ed that there is blatant violati on of the Child Labour 
(Prohibiti on and Regulati on) Act, 1986, the Children (Pledging of Labour) Act, 1933, the 
Bonded Labour System (Aboliti on) Act, 1976, the Factories Act, 1948, the Plantati ons 
Labour Act, 1951, the Mines Act, 1952, the Merchant Shipping Act, 1958, the Apprenti ces 
Act, 1961, the Motor Transport Workers Act, 1961, the Beedi and Cigar Workers (Conditi ons 
of Employment) Act, 1966 and the West Bengal Shops and Establishment Act, 1963.

28.  The learned Solicitor General submitt ed that each State Government must consti tute 
committ ees for the purpose of preventi ng child labour. It is submitt ed that there should be 
an apex committ ee consti tuted by each State Government with the following members:

(a)  The Chief Secretary of the State;

(b)  Secretary in charge of child and women development;

(c)  Director of Health and Family Welfare;

(d)  Commissioner of Police of the State;

(e)  Two psychiatrists to be nominated by the Indian Psychiatric Society.

 The State Government with the assistance of the said committ ee by a transparent 
process will consti tute committ ees for each district consisti ng of health workers, police 
personnel, factory inspectors and people from the civil society/NGO. The committ ee will 
be able to inspect and determine whether there is forced employment of children. All 
dhabas/restaurants must be prohibited from employing children. It is necessary that this 
sti pulati on which already exists must be eff ecti vely enforced.

29.  The learned Solicitor General submitt ed that in the Ministry of Family Welfare and Child 
Development, a division needs to be created to deal with issues arising out of disseminati on 
of publicati ons which are harmful to young persons, publishing pornographic material in 
electronic form as well as the enforcement of Secti on 293 of the Penal Code.
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30.  It is submitt ed that a further research study must be undertaken on the effi  cacy of the 
provisions of the Young Persons (Harmful Publicati ons) Act, 1956, Secti on 67 of the 
Informati on Technology Act, 2000 and Secti on 293 of the Penal Code. The Transplantati on 
of Human Organs Act, 1994 makes removal of human organs without authority and 
commercial dealing in human organs criminally liable.

31.  In a brilliant study undertaken by the Government of India in coordinati on with UNICEF, 
areas relati ng to traffi  cking have been acknowledged. It is submitt ed that the Central 
Government acknowledges the increasing prevalence of traffi  cking for the purpose of 
commercial sexual exploitati on of children. In a study2 published by the Department of 
Women and Child Development, Ministry of Human Resource Development, Government 
of India, the objecti ves were:

(a)  To obtain a bett er understanding of rescue and rehabilitati on processes;

(b)  To gain a more complete understanding of the involvement of the State, the judiciary, 
law enforcement agencies and NGOs engaged in rescue and rehabilitati on;

(c)  To make recommendati ons on the need for developing guidelines for rescue and 
rehabilitati on. These guidelines should represent a common denominator of nati onally 
agreed standards in this area as well as take regional variati ons into account.

 The following stati sti cs are alarming:

(i)  There are an esti mated two million children, aged between 5 and 15, forced into CSE 
around the world;

(ii)  Girls between the ages of 10 and 14 years are most vulnerable;

(iii) 15% of commercial sexual workers in India are believed to be below 15 years old and 
25% are esti mated to be between the ages of 15 and 18;

(iv)  5,00,000 children worldwide are forced into this profession every year.

32.  It is submitt ed that the Report dealt with cross-border traffi  cking in the following way:

“Research on cross-border traffi  cking has indicated that 5000-7000 young Nepali 
girls were traffi  cked into India annually. This research also highlighted the fact that 
in the last decade, the average age of the traffi  cked girls has steadily fallen from 14 
to 16 years to 10 to 14 years. These fi ndings are supported by studies conducted by 
Human Rights Watch Asia in 1995, which stated that the average age of Nepali girls 
traffi  cked into India dropped from 14 to 16 years in the 1980s to 10 to 14 years in 1991 
despite the introducti on of laws designed to combat traffi  cking of minors. Ghosh’s 
study esti mated that Nepali children consti tute 20% (40,000) of the approximately 
2,00,000 Nepalese commercial sexual workers in India. Young girls are traffi  cked 
from economically depressed neighbourhoods in Nepal and Bangladesh to the major 
prosti tuti on centres in Delhi, Mumbai and Calcutt a. Social workers have reported 
encountering children as young as nine in Kamathipura, a red light area in Mumbai.”
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33.  The promise of marriage and employment is oft en used for luring young children into 
sexual trade. The Report also talks about the traffi  cking of children in urban brothels and 
the regional variati ons. The Report describes how traffi  cking is undertaken.

34.  Traffi  cking in women and children has become an increasingly lucrati ve business especially 
since the risk of being prosecuted is very low. Women and children do not usually come 
to the brothels on their own will, but are brought through highly systemati c, organised 
and illegal traffi  cking networks run by experienced individuals who buy, transport and sell 
children into prosti tuti on. Traffi  ckers tend to work in groups and children being traffi  cked 
oft en change hands to ensure that neither the traffi  cker nor the child gets caught during 
transit. Diff erent groups of traffi  ckers include gang members, police, pimps and even 
politi cians, all working as a nexus. Traffi  cking networks are well organised and have 
linkages both within the country and in the neighbouring countries. Most traffi  ckers are 
men. The role of women in this business is restricted to recruitment at the brothels.

35.  The typical profi le of a traffi  cker is a man in his twenti es or thirti es or a woman in her 
thirti es or forti es who have travelled the route to the city several ti mes and know the 
hotels to stay in and the brokers to contact. They frequently work in groups of two or more. 
Male and female traffi  ckers are someti mes referred to as dalals and dalalis (commission 
agents) respecti vely and are either employed by a brothel owner directly or operate 
independently. Oft en collusion of family members forms an integral part of traffi  cking 
with uncles, cousins and stepfathers acti ng as traffi  cking agents. In March 1994, Human 
Rights Watch Asia interviewed several traffi  cked victi ms of whom six were traffi  cked into 
India from Nepal with the help of close family friends or relati ves. In each case, the victi m 
complained of decepti on.

36.  The Suppression of Immoral Traffi  cking Act was enacted aft er the Geneva Conventi on on 
Immoral Traffi  cking of Women and Children was signed by India in 1956. In order to have 
data on the success of rehabilitati on strategies, delivery points in rehabilitati on strategy 
would have to be strengthened as would be seen in the later parts of this Report.

37.  It is submitt ed that a traffi  cker never blows the gaff . It is done in silence and quiet. It 
becomes necessary to involve police authoriti es by means of acute sensiti sati on to 
a realm of illegality. Therefore, there has to be a special initi ati ve taken by police with 
reference to children. The Central Government has evolved the nati onal plan of acti on to 
combat traffi  cking and commercial sexual exploitati on of women and children in 1998. It 
is submitt ed that there has now been a very careful realisati on that the plan for rescue 
and rehabilitati on must be through a conceptual map.  The said map gives a very good 
indicati on of the initi ati ves and possibly its positi ve and negati ve outcomes. The learned 
Solicitor General submitt ed that a traffi  cked child can be brought before the Magistrate 
under two circumstances:
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 (a)  when the raid/search or removal takes place by a police acti on under Secti on 15 of 
ITPA or when the Magistrate herself/himself passes rescue orders;

(b)  the traffi  cked child can also be brought before the Magistrate as an accused under 
Secti ons 8-A and 8-B of ITPA.

38.  The following directi ons are necessary:

(a)  Every Magistrate before whom a child is brought must be conscious of the provisions 
of the Juvenile Justi ce (Care and Protecti on of Children) Act, 2000;

(b)  He must fi nd out whether the child is below the age of 18 years;

(c)  If it is so, he cannot be accused of an off ence under Secti on 7 or 8 of ITPA;

(d)  The child will then have to be protected under Juvenile Justi ce Authority;

(e)  The Magistrate has a responsibility to ascertain and confi rm that the person produced 
before her or him is a child by accurate medical examinati on;

(f)  The defi niti on of a child in Secti on 2(k) means a juvenile or a child as a person who has 
not completed 18 years of age;

(g)  Once the age test is passed under Secti on 17(2) establishes that the child is a child/
minor less than 18 years of age, the Magistrate/ Sessions Judge while framing charges 
must also take into account whether any off ence has been committ ed under Secti ons 
342, 366, 366-A, 366-B, 367, 368, 370, 371, 372, 373, 375 and if so, he or she must 
also frame charges additi onally;

(h)  The child should be considered as a child in the protecti on of the Child Welfare Act;

(i) The child should be handed over to the Child Welfare Committ ee to take care of the 
child. The performance of the Child Welfare Committ ees must be reviewed by the High 
Court with a committ ee of not less than three Hon’ble Judges and two psychiatrists;

(j)  A child must not be charged with any off ence under ITPA or IPC;

(k)  A minor traffi  cked victi m must be classifi ed as a child in need of care and protecti on. 
Further, the Magistrate must also order for intermediate custody of minor under 
Secti on 17(3) of ITPA, 1956;

(l)  There should not be any joint proceedings of a juvenile and a person who is not 
a juvenile on account of Secti on 18 of the Juvenile Justi ce (Care and Protecti on of 
Children) Act, 2000;

(m)  It is necessary that courts must be directed that the same lawyer must not represent 
the traffi  cker as well as the traffi  cked minor;

(n)  Evidence of child should be taken in camera. Courts must protect the dignity of 
children. The children’s best interest should be the priority.
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39.  The learned Solicitor General submitt ed that Child Welfare Committ ees are empowered 
committ ees under Secti on 31(1) of the Juvenile Justi ce Act. However, the standards 
employed by the Child Welfare Committ ees are not the same across the country. In order 
to set up uniform standards, the directi on relati ng to review of Child Welfare Committ ees 
must be re-examined. All Superintendents of Jail must report upon a review within 15 
days from today whether any person who is a child is in custody of the jail, if so, the said 
person must be produced immediately before the Magistrate empowered to try off ences 
under the Juvenile Justi ce (Care and Protecti on of Children) Act, 2000. The said Magistrate 
must set out a report in relati on to the circumstances under which such a child has been 
lodged in jail to the Chief Justi ce of the High Court concerned. Thereaft er the High Court 
may forward a report to this Court for passing of appropriate orders in relati on to the 
welfare of the child.

40.  The learned Solicitor General submitt ed that the power of rehabilitati on is necessary. 
The said power has been conferred under Secti on 33(3) of the Juvenile Justi ce (Care and 
Protecti on of Children) Act, 2000. The said provision provides that:

“33. (3) Aft er the completi on of the inquiry if the Committ ee is of the opinion that the 
said child has no family or ostensible support, it may allow the child to remain in the 
children’s home or shelter home ti ll suitable rehabilitati on is found for him or ti ll he 
att ains the age of eighteen years.”

41.  It is further submitt ed that rehabilitati on will be the measure of success of the Juvenile 
Justi ce (Care and Protecti on of Children) Act, 2000. Reintegrati on into society by means 
of confi dent and asserti ve occupati ons leading to a sense of self-worth will have to 
be devised. This requires innovati ve strategies and not any high fl own claims to social 
development.

42.  The Juvenile Welfare Board will have no competence to deal with cases of children who 
are in prosti tuti on or have been traffi  cked. Such children are to be considered as children 
in need of care and protecti on. However, in States where the Child Welfare Committ ees 
have not been consti tuted, these matt ers should be referred to the Juvenile Welfare 
Board. It is submitt ed that the book on Traffi  cking in Women and Children in India edited 
by Shanker Sen along with P.M. Nair, IPS is a useful document. In a report called “Aboliti on 
of Child Labour in India” submitt ed by NCPCR to the Planning Commission, certain useful 
perspecti ves are to be found.

43.  It is submitt ed that India is home to 19% of world’s children. More than one-third of the 
country’s populati on around 440 million is below 18 years. India’s children are India’s 
future. They are the harbingers of growth, potenti al fulfi lment, change, dynamism, 
innovati on, creati vity. It is necessary that for a healthy future, we must protect, educate 
and develop the child populati on so that their citi zenry is producti ve. Resources must be 
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invested in children proporti onate to their huge populati on. As far as the total expenditure 
on children in 2005-2006 is concerned, it was 3.86% and in 2006-2007 it was increased to 
4.91%. It is highly inadequate looking to the populati on of children.

44.  In a report submitt ed by the Ministry of Women and Child Development, 40% of India’s 
children have been declared to be vulnerable or experiencing diffi  cult circumstances. 
They are enti tled to special protecti on under Arti cles 14, 15, 16, 17, 21, 23 and 24 of the 
Consti tuti on. The concerns of child and the paradigm of child rights have been addressed 
suitably in various internati onal conventi ons and standards on child protecti on including 
the UN Conventi on on the Rights of the Child (UNCRC), 1989, the UN Standard Minimum 
Rules for the Administrati on of Juvenile Justi ce (the Beijing Rules), 1985, the UN Rules 
for the Protecti on of Juveniles Deprived of Their Liberty, 1990, the Hague Conventi on on 
Inter-Country Adopti on, 1993. India has rati fi ed the UN Conventi on on the Rights of the 
Child in 1992. The Conventi on inter alia prescribes standards to be adhered by all State 
parti es in securing the best interest of the child.

45.  The learned Solicitor General submitt ed that the millennium development goals cannot 
be secured unless child protecti on is an integral part of programmes, strategies and plans 
for their achievement. The newly consti tuted Ministry of Women and Child Development 
has rightly remarked that child protecti on is an essenti al part of the country’s strategy 
to place “Development of the Child at the Centre of the 11th Plan”. The Nati onal Plan of 
Acti on for Children arti culates a rights agenda for the development of children.

46. The learned Solicitor General further submitt ed that the existi ng child protecti on 
mechanisms have to be fi rst noti ced. The delivery points however need to be strengthened. 
To review the delivery of these programmes, there must be nodal agencies. Points of 
responsibility have to be identi fi ed and strengthened. The programme for juvenile justi ce 
is to enable children in need of care and protecti on and those in confl ict with law to be 
secured. The Central Government provides fi nancial assistance to the State Governments/
UT administrati ons for establishment and maintenance of various homes, salary of staff , 
food and clothing for children in need of care and protecti on of juveniles in confl ict with 
law. Financial assistance is based on proposals submitt ed by States on a 50:50 cost-sharing 
basis.

47.  It is submitt ed by the learned Solicitor General that in order to give eff ect to the 
programme for juvenile justi ce, it is necessary that nodal points have to be identi fi ed. 
The Child Welfare Committ ee is one such body, but it is necessary that the working of 
the Child Welfare Committ ee must be overseen by either the Executi ve Chairman of the 
Legal Services Authority or by the High Court itself. It is also necessary that the fi nancial 
assistance being provided for children in need and care must result in tangible results to 
the children whose future is sought to be rehabilitated. For that purpose, it is appropriate 



CHILD LABOUR 125

that a court-monitored mechanism is established. For every juvenile home, a District 
Judge or a Judge nominated by the Chief Justi ce of the High Court should be a visitor. 
There must be periodic internal reports which are given to the High Court and just as in 
case of prisons, juvenile homes must be monitored by courts and their living conditi ons 
must also be carefully examined.

48.  It is also submitt ed by the learned Solicitor General that the point of responsibility for 
overseeing the conditi ons in the juvenile home must also be shared by the District 
Magistrate of each district. It is necessary that there should be dual reporti ng—one to the 
judicial secti on of the High Court; and the other to the District Magistracy and onwards 
to the State Government. Each State Government must open a Juvenile Justi ce Cell which 
will receive periodic reports of juvenile homes, the number of children, the status of 
children, the manner of rehabilitati on and the current status. The State Government must 
also ensure that therapeuti c help as well as psychiatric assistance wherever necessary is 
off ered to the juveniles on a top priority basis. The District Collectors must submit their 
reports to the Secretary of the Department concerned who in turn must report to the Chief 
Secretary. The Chief Secretary must be constructi vely responsible for the administrati on 
of the programme for juvenile justi ce and also must supervise the monetary spending 
and the manner in which the money spent has been duly accounted. Thus a certi fi cati on 
programme for spending monies based on Central schemes must be introduced. This 
certi fi cati on must be by an independent authority that will ensure that the monies 
allocated have in fact been spent for the benefi t and welfare of the children. If the home is 
situated within a panchayat area, then the Chairman of the panchayat or the Zila Parishad 
must be also made responsible for certi fying that all the monies which were intended for 
the home in terms of grants or subventi ons have been duly uti lised.

49.  It is further submitt ed by the learned Solicitor General that the Integrated Child Protecti on 
Programme for Street Children is also a scheme by which NGOs are supposed to run 24-
hour shelters and to provide food, clothing, shelter, non-formal educati on, recreati on, 
counselling, guidance and referral services for children. Considering the vulnerability of 
the children, all NGOs must be directed to be registered with the Collector concerned. 
There must be a database of every NGO including details of all the functi onaries of the 
NGO with full parti culars including their addresses. In order to enable the enrolment in 
schools of street children, vocati onal training, occupati onal placement and to mobilise 
preventi ve health services including reducti on of drug and substance abuse, a nodal 
point is necessary. The nodal point must be either a Sub-Divisional Magistrate/Executi ve 
Magistrate whose work will be countersigned by a Subordinate Judge appointed by the 
District Judge of the district. Similarly, database must be maintained in relati on to the 
children, their parentage, present status and the present conditi on of their educati onal 
qualifi cati ons and whether they are capable of vocati onal training. It is important that 
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occupati onal therapists must be able to assess on the basis of modern IQ and apti tude 
tests about the way in which such children can be taken forward to mainstream living 
by off ering vocati onal guidance. Off ering children under diffi  cult circumstances, relevant 
support is an obligati on and should not be a matt er of charity or fortuitousness in terms 
of a magnanimous dispensati on.

50.  The learned Solicitor General also gave suggesti ons as under:

 Child-line services are provided for children in distress

 These should be catalogued and there should be a Central Registry which will provide 
informati on about the status of the child-line services at the local level. It should be the 
District Magistrate who must be responsible for the eff ecti ve running of the child-line 
service. All District Magistrates in the country must post on the website their child-line 
service number and must give eff ecti ve publicity to the services available and invite 
members of civil society to report any child in distress at such numbers.

 Shishu Griha to promote in-country adopti on

 Details of the working of the said scheme need to be collected and a database must be 
maintained in respect of orphans/abandoned/desti tute infants or children up to 6 years. 
The adopti ve parents must be obliged to give reports to the District Judge who will in turn 
examine whether the adopti ve parents have taken care of the child failing which adequate 
court-monitored measures may be necessary.

 Schemes for working children in need of care and protecti on

 This scheme is very important. Children who are engaged as domesti c labour, working at 
roadside dhabas and mechanic shops have to be rescued and a bridge educati on has to 
be provided including vocati onal training. This must be undertaken again by identi fi able 
points of responsibility. It is necessary that an Executi ve Magistrate must be allocated 
a certain area to be covered where children are rescued. This should be undertaken 
by a District Magistrate dividing his district in suitable divisions where such Executi ve 
Magistrates can rescue working children. They need to be rehabilitated. It is important 
that rescue will be eff ecti ve only when there is scope for rehabilitati on. It should not 
happen that in the name of rehabilitati on children are put in detenti on homes or remand 
homes. That would be an act of cruelty.

51.  The learned Solicitor General further gave suggesti ons including Pilot Project to combat 
traffi  cking of women and children for commercial sexual exploitati on as under:

 Pilot Project to combat traffi  cking of women and children for commercial sexual 
exploitati on
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 This is a source and desti nati on area for providing care and protecti on to traffi  cked and 
sexually abused women and children. Components of the scheme include networking 
with law enforcement agencies, rescue operati on, temporary shelter for the victi ms, 
repatriati on to hometown and legal services, etc.

 Central Adopti on Resource Agency (CARA)

 It is an autonomous body under the Ministry of Women and Child Development to promote 
in-country adopti on and regulate inter-country adopti on. CARA also helps both Indian and 
foreign agencies involved in adopti on of Indian children to functi on within a regulated 
framework, so that such children are adopted legally through recognised agencies and no 
exploitati on takes place.

 Nati onal Child Labour Project (NCLP) for rehabilitati on of child labourers

 Under the scheme, project societi es at the district level are fully funded for opening up 
of special schools/rehabilitati on centres to provide non-formal educati on, vocati onal 
training, supplementary nutriti on, sti pends, etc. to children withdrawn from employment.

52. The Ministry of Women and Child Development has actually in an outstanding report 
identi fi ed the shortcomings and gaps in existi ng child protecti on insti tuti ons. The reasons 
for limitati ons in eff ecti ve implementati on of programmes have been properly identi fi ed. 
The reasons are as follows:

 Lack of preventi on

 Policies, programmes and structures to prevent children from falling into diffi  cult 
circumstances are mostly lacking. This pertains both to policies to strengthen and 
empower poor and vulnerable families to cope with economic and social hardship and 
challenges and thus be able to take care of their children, as well as to make eff orts to 
raise awareness of all India’s people on child rights and child protecti on situati on.

 Poor planning and coordinati on

(i)  Poor implementati on of existi ng laws and legislati ons;

(ii)  Lack of linkages with essenti al lateral services for children, for example, educati on, 
health, police, judiciary, services for the disabled, etc.;

(iii) No mapping has been done of the children in need of care and protecti on or of the 
services available for them at the district, city and State levels;

(iv)  Lack of coordinati on and convergence of programmes/services;

(v)  Weak supervision, monitoring and evaluati on of the juvenile justi ce system.
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 Services are negligible relati ve to the needs

(i)  Most of the children in need of care and protecti on, as well as their families do not get 
any support and services;

(ii)  Resources for child protecti on are meagre and their uti lisati on is extremely uneven 
across India;

(iii)  Inadequate outreach and funding of existi ng programmes results in marginal coverage 
even of children in extremely diffi  cult situati ons;

(iv)  Ongoing large-scale rural-urban migrati on creates an enormous variety and number 
of problems related to social dislocati on, severe lack of shelter and rampant poverty, 
most of which are not addressed at all;

(v)  Lack of services addressing the issues like child marriage, female foeti cide, 
discriminati on against the girl child, etc;

(vi)  Litt le interventi ons for children aff ected by HIV/AIDS, drug abuse, militancy, disasters 
(both man-made and natural), abused and exploited children and children of 
vulnerable groups like commercial sex workers, prisoners, migrant populati on and 
other socially vulnerable groups, etc.;

(vii) Litt le interventi ons for children with special needs, parti cularly mentally challenged 
children.

 Poor infrastructure

(i)  Structures mandated by legislati on are oft en inadequate;

(ii)  Lack of insti tuti onal infrastructure to deal with child protecti on;

(iii)  Inadequate number of CWCs and JJBs;

(iv)  Existi ng CWCs and JJBs not provided with requisite faciliti es for their effi  cient 
functi oning, resulti ng in delayed enquiries and disposal of cases.

 Inadequate human resources

(i)  Inappropriate appointments to key child protecti on services leading to ineffi  cient and 
non-responsive services;

(ii)  Lack of training and capacity building of personnel working in the child protecti on 
system;

(iii)  Inadequate sensiti sati on and capacity building of allied systems including police, 
judiciary, health care professions, etc;

(iv)  Lack of proacti ve involvement of the voluntary sectors in child protecti on service 
delivery by the State UT administrati ons;
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(v)  Large number of vacancies in existi ng child protecti on insti tuti ons.

 Serious service gaps

(i)  Improper use of insti tuti on in contraventi on to government guidelines;

(ii)  Lack of support services to families at risk making children vulnerable;

(iii)  Overbearing focus on insti tuti onal (residenti al care) with non-insti tuti onal (i.e. non-
residenti al) services neglected;

(iv)  Inter-State and intra-State transfer of children especially for their restorati on to 
families not provided for in the existi ng schemes;

(v)  Lack of standards of care (accommodati on, sanitati on, leisure, food, etc.) in all 
insti tuti ons due to lower funding;

(vi)  Lack of supervision and commitment to implement and monitor standards of care in 
insti tuti ons;

(vii) Most 24-hour shelters do not provide all the basic faciliti es required, especially 
availability of shelter, food and mainstream educati on;

(viii) Not all programmes address issues of drug abuse, HIV/AIDS and sexual abuse related 
vulnerabiliti es of children;

(ix)  None of the existi ng schemes address the needs of child beggars or children used for 
begging;

(x)  Minimal use of non-insti tuti onal care opti ons like adopti on, foster care and sponsorship 
to children without home and family ti es;

(xi)  No mechanism for child protecti on at community level or involvement of communiti es 
and local bodies in programmes and services;

(xii) Serious services and infrastructure gaps leading to few adopti ons;

(xiii) Cumbersome and ti me-consuming adopti on services;

(xiv) Lack of rehabilitati on services for older children not adopted through regular adopti on 
processes;

(xv) Aft ercare and rehabilitati on programme for children above 18 years are not available 
in all States, and where they do exist they are run as any other insti tuti on under the 
Juvenile Justi ce (Care and Protecti on of Children) Act, 2000.

 It is further submitt ed by the learned Solicitor General that the above needs to be addressed 
by interventi onal orders of this Court in the exercise of its extraordinary jurisdicti on under 
the Consti tuti on. Points of implementati on must be identi fi ed.
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53.  The learned Solicitor General further submitt ed that each State Government must identi fy 
an offi  cer who is responsible for implementati on of schemes in relati on to children. 
There must be a parallel linkage between a point of contact of the Collectorate/executi ve 
administrati on with a point in legal aid i.e. the Executi ve Chairman of the State Legal 
Services Authority and a point in the NGO sector/civil society. Similarly, points must be 
identi fi ed in each Zila Parishad and Panchayat Samiti  and Gram Panchayats. In fact, the 
Presiding Offi  cers of the Gram Nyayalayas may also be encouraged to identi fy children 
who are vulnerable and who need protecti on. The Integrated Child Protecti on Scheme is 
presently in place. It seeks to insti tuti onalise essenti al services and strengthen structures; 
it seeks to enhance capaciti es at all levels; it seeks to create database and knowledge 
base for child protecti on services; it needs to strengthen child protecti on at family and 
community level. The guiding principles are neatly formulated in this Scheme. These must 
be implemented.

54.  The adopti on programme will be governed by the following guiding principles:

(i)  Best interest of the child is paramount;

(ii)  Insti tuti onalisati on (e.g. placement into residenti al care) of the child should be for the 
shortest possible period of ti me;

(iii)  All att empts should be made to fi nd a suitable Indian family within the district, State 
or country;

(iv)  The child shall be off ered for inter-country adopti on only aft er all possibiliti es for 
nati onal adopti on, or other forms of family based placement alternati ves such as 
placement with relati ves (kinship care), sponsorship and foster care arrangements 
have been exhausted;

(v)  All insti tuti ons should disclose details about children in their care and make sure 
that those free for adopti on are fi led and recorded with the State Adopti on Resource 
Agency (SARA) and CARA, with all supporti ng documentati on of authorisati on of such 
adopti on from CWC;

(vi) Inter-State coordinati on to match the list of prospecti ve adopti on parents (PAPs) with 
that of available children should be done by SARAs;

(vii) No birth mother/parent(s) should be forced/coerced to give up their child for 
monetary or any other considerati on;

(viii) Adopti on process from the beginning to end shall be completed in the shortest 
possible ti me;

(ix) Monitoring, regulati ng and promoti ng the concept and practi ce of ethical adopti ons 
in the country should be ensured;
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(x) Agencies involved in the adopti on process should perform their duti es in a transparent 
manner, following rules of good governance and adhering to the professional and 
ethical code of conduct. Those agencies shall be reporti ng to and will be subject to 
rigorous auditi ng and supervision by responsible State bodies.

55.  The most outstanding feature of this Scheme which needs to be implemented on a full-
ti me and fi rm basis is the Government-civil society partnership.  This will involve 
acti ve involvement of the voluntary sector, research and training insti tuti ons, law college 
students, advocacy groups and the corporate sector. It should be the duty of the Health 
Secretary of each State Government including under the Chairmanship of the Health 
Secretary, Government of India to have a blueprint for implementi ng the Government-
civil society initi ati ve. It is necessary that there must be a 6-monthly strategy plan which 
must be prepared by the State Government and also by the Central Government in this 
regard.

56.  The ICPS programmes are now brought under one umbrella and are as follows:

(a)  Care, support and rehabilitati on services through child-line;

(b)  Open shelters for children in need in urban/semi-urban areas;

(c)  Family based non-insti tuti onal care through sponsorship, foster care, adopti on and 
aft ercare.

57. It is necessary that poor families must be discouraged from placing their children into 
insti tuti onal care as a poverty coping measure. Insti tuti onalised children have to be 
reintegrated into families. The following porti on of the sponsorship Scheme is relevant:

“3.1. It is submitt ed that this can be monitored by a representati ve of the Comptroller 
and Auditor General/Accountant General of each State as well as the Health Secretary 
in charge of child development in each State.”

58.  The Scheme shall provide support for foster care through the sponsorship and foster care 
fund available with the District Child Protecti on Society. The Child Welfare Committ ee 
either by itself or with the help of SARA, shall identi fy suitable cases and order placement 
of the child in foster care. Once the Child Welfare Committ ee orders the placement of the 
child in foster care, a copy of the order shall be marked to DCPS for release of funds and 
to SARA for follow-up and monitoring. SARA shall periodically report about the progress 
of the child to the Child Welfare Committ ee and DCPS. In view of the directi ons suggested, 
the Child Welfare Committ ee must directly come under the supervision of the District 
Judge/Judge of the High Court, it is submitt ed that the above implementati on must also 
be overseen by a court-monitored mechanism. There must be an annual report by CARA. 
The said report must be scruti nised by a Secretary in charge of family and social welfare. 
On 9-9-2009, an offi  ce memorandum was issued by the Ministry of Home Aff airs.
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59.  The provisions of the Right of Children to Free and Compulsory Educati on Act, 2009 are 
material. By virtue of Secti on 3 of the Act, every child of the age of 6-14 years shall have 
a right to free and compulsory educati on in a neighbourhood school ti ll completi on of 
elementary educati on. The Central Government has noti fi ed the Act in the Gazett e on 27-
8-2009 and the Act has been brought into force with eff ect from 1-4-2010.

60.  It may also be noted that Chapter 6 of the Act has special provisions for protecti on of 
the right of children. The Nati onal Commission for Protecti on of Child Rights has already 
been consti tuted. The said Commission now receives a statutory status by virtue of this 
Act. In view of the performance of the present Nati onal Commission for Protecti on of 
Child Rights, which has taken pioneering eff orts, it is expected that on a close interface 
between the Nati onal Commission for Protecti on of Child Rights, the State Governments 
and the Ministry of Women and Child Development, positi ve outcomes should actually 
be worked out.

61.  It is, therefore, necessary that a coordinated eff ort must be made by the three agencies, 
namely, the Commission, the Ministry and the State Governments. The learned Solicitor 
General submitt ed that the recommendati ons be implemented by the agencies concerned. 
In the State/ Union Territory, the responsibility must vest either in the Chief Secretary or 
a Secretary in charge of children, women and family welfare. It would be open to the 
State Government in appropriate cases to nominate a Special Offi  cer for the said purpose 
not lower than the rank of a Secretary to the State Government. Each State must issue a 
circular eff ecti vely indicati ng how the recommendati ons will be implemented.

62.  We accept the submissions of the learned Solicitor General and direct that the said circular 
shall be issued within 4 weeks from today and a compliance report be fi led by the Chief 
Secretary of each State to this Court.

63.  From the above comprehensive submissions made by the learned Solicitor General it 
is abundantly clear that the Government of India is fully aware about the problems of 
children working in various places, parti cularly in circuses. It may be perti nent to menti on 
that the right of children to free and compulsory educati on has been made a fundamental 
right under Arti cle 21-A of the Consti tuti on. Now every child of the age of 6 to 14 years 
has right to have free educati on in neighbourhood school ti ll elementary educati on.

64. We have carefully menti oned comprehensive submissions and suggesti ons given by the 
learned Solicitor General and others. We plan to deal with the problem of children’s 
exploitati on systemati cally. In this order we are limiti ng our directi ons regarding children 
working in the Indian circuses. Consequently, we direct:

(i)  In order to implement the fundamental right of the children under Arti cle 21-A it is 
imperati ve that the Central Government must issue suitable noti fi cati ons prohibiti ng 
the employment of children in circuses within two months from today.
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(ii)  The respondents are directed to conduct simultaneous raids in all the circuses to 
liberate the children and check the violati on of fundamental rights of the children. 
The rescued children be kept in the care and protecti ve homes ti ll they att ain the age 
of 18 years.

(iii)  The respondents are also directed to talk to the parents of the children and in case 
they are willing to take their children back to their homes, they may be directed to do 
so aft er proper verifi cati on.

(iv)  The respondents are directed to frame proper scheme of rehabilitati on of rescued 
children from circuses.

(v)  We direct the Secretary of the Ministry of Human Resources Development, 
Department of Women and Child Development to fi le a comprehensive affi  davit of 
compliance within ten weeks.

65.  This peti ti on is directed to be listed for further directi ons on 19-7-2011.

*****

[This judgement is also reported in 2011(5) SCC 1]
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Introduction

The rights of children to Property, Maintenance and Custody in India are covered by a range 
of legal instruments, including The Code of Criminal Procedure (CrPC,)1 The Hindu Marriage 
Act2 and The Hindu Adopti ons and Maintenance Act.3 Throughout India, rights accorded to 
children that relate to property, maintenance and custody may also depend on what religion 
a parti cular child belongs to.

In almost all cases, the rights of the child are no diff erent from those of the mother. However, 
in certain cases there may be slight variati ons in the rights accorded to the mother and child, 
especially in cases where the marriage itself is disputed. However, even in cases where a 
marriage is made void or nullifi ed, the rights of a child to property and maintenance remain 
unaltered.

One of the fi rst cases where the rights of illegiti mate children to property were recognised was 
the case of Maharani Kusumkumari vs. Smt. Kusumkumari Jadeja.4 This case was concerned 
with the rights of a child born of a void second marriage and whether that child would be 
enti tled to inheritance from the father. 

The court held that Secti on 16 of the Hindu Marriage Act clearly protects the legiti macy of 
children. It was decided that Secti on 11 of the same act should not be interpreted in such a 
narrow manner that would culminate in a child being seen as illegiti mate. Secti on 11 contains 
the regulati ons regarding how marriages may be nullifi ed, which may in turn aff ect a child’s 
right to property and maintenance.

This ruling was upheld in Smt. Parayankandiyal Erevath Kanapravan Kallani Amma & Ors. 
vs. K. Devi & Ors.5 where the court held that children born of a void second marriage would 
inherit shares in the properti es of their parents under the amended Secti on 16 of the act. 

Frequently in India, women and their children have encountered diffi  culti es while att empti ng 
to claim maintenance from their husbands. One of the standard pleas seen before the courts is 
when a woman has abandoned her home along with her children following abusive behaviour 
from her husband. Oft en the view taken by the husband is that his wife left  of her own accord 
and therefore should maintain herself and their child/children. The courts have regularly ruled 
favourably on the side of the mother and children who have found themselves in diffi  culti es 
similar to these.

1  The Code of Criminal Procedure (CrPC), 1973

2  The Hindu Marriage Act, 1955

3  The Hindu Adopti ons and Maintenance Act, 1956

4  1991(1) SCC 585

5  1996(4) SCC 76
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An interesti ng questi on arose before the court in the case of Noor Saba Khatoon vs. Mohd. 
Quasim,6 which queried whether the children of divorced Muslim Parents are enti tled to 
maintenance under Secti on 125 of CrPC, or whether their rights are restricted by the Muslim 
Women (Protecti on of Rights on Divorce) Act?7

The court held that the rights enti tled to by children, under secti on 125 of the CrPC are absolute 
and that it would be unreasonable, unfair and inequitable to deny this right to Muslim children 
only on the ground of their being born to Muslim parents. A Muslim father has the same 
obligati ons as a Hindu father, to maintain his children according to secti on 125 of the CrPC.8

6  1997(6) SCC 233

7  Muslim Women (Protecti on of Rights on Divorce) Act, 1986

8  Also see Daniel Lati fi  v. Union of India 2001 (7) SCC 740
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S. Saghir Ahmad, J.—

“A million million spermatozoa

All of them alive:

Out of their cataclysm but one poor Noah 

Dare hope to survive.

And among that billion minus one

Might have chanced to be

Shakespeare, another Newton, a new Donne

But the one was me.”

1.  So said Aldous Huxley, perhaps in desperati on and despondency. And, that is how a 
person would feel on being bastardized by a court verdict, disenti tling him from inheriti ng 
the properti es left  by his father. This is the theme of the present judgment which we are 
required to write in view of the following facts.

 .....

18.  From the above, it would be seen that though polygamy was not permitt ed, a second 
marriage was allowed in a restricted sense, and that too, under stringent circumstances, 
as for example, when there was a total failure of the object of marriage. Monogamy was 
the rule and ethos of the Hindu society which derided a second marriage and rejected 
it altogether. The touch of religion in all marriages did not allow polygamy to become a 
part of Hindu culture. This was the eff ort of community. Otherwise, this Court in Bhaurao 
Shankar Lokhande v. State of Maharashtra observed:

“Apart from these considerati ons, there is nothing in the Hindu law, as applicable to 
marriages ti ll the enactment of the Hindu Marriage Act of 1955, which made a second 
marriage of a male Hindu, during the lifeti me of his previous wife, void.”
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19.  Therefore, if a second marriage did take place, children born of such marriage, provided it 
was not otherwise invalid, were not illegiti mate and in the matt er of inheritance, they had 
equal rights.

20.  In every community, unfortunately, there are people who exploit even the smallest of 
liberti es available under law and it is at this stage that the law intervenes to discipline 
behaviour. Various States, therefore, passed their separate, though almost similar, laws 
relati ng to marriages by Hindus restricti ng the number of wives to only one by providing 
specifi cally that any marriage during the lifeti me of the fi rst wife would be void.

 .....

44.  It was in this background that the Hindu Marriage Act, 1955 was enacted by Parliament 
to amend and codify the law relati ng to marriage among Hindus. The Act applies to every 
person who is a Hindu by religion in any of its forms or developments, indicated in Secti on 
2 thereof, including a person who is a Buddhist, Jain or Sikh by religion. Besides other 
categories of persons who are to be treated as “Hindus”, the explanati on appended to 
Secti on 2 provides that any child, legiti mate or illegiti mate, both of whose parents are 
Hindus, Buddhists, Jains or Sikhs by religion, shall also be a Hindu. It also provides that any 
child, legiti mate or illegiti mate, one of whose parents is a Hindu, Buddhist, Jain or Sikh and 
who is brought up as a member of the tribe, group, community or family to which such 
parent belongs, will be a Hindu.

 .....

48.  Secti on 16, as originally enacted, provides as follows:

“16. Legiti macy of children of void and voidable marriages.—Where a decree of nullity 
is granted in respect of any marriage under Secti on 11 or Secti on 12 any child begott en 
or conceived before the decree is made who would have been the legiti mate child of 
the parti es to the marriage if it had been dissolved instead of having been declared 
null and void or annulled by a decree of nullity shall be deemed to be their legiti mate 
child notwithstanding the decree of nullity:

Provided that nothing contained in this secti on shall be construed as conferring upon 
any child of a marriage which is declared null and void or annulled by a decree of 
nullity any rights in or to the property of any person other than the parents in any 
case where, but for the passing of this Act, such child would have been incapable of 
possessing or acquiring any such rights by reason of his not being the legiti mate child 
of his parents.”

 .....
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51.  A marriage would be null and void if it was solemnized in contraventi on of clauses (i), (iv) 
and (v) of Secti on 5. Clause (i) prohibits a marriage if either party has a spouse living at the 
ti me of marriage. Clause (iv) prohibits a marriage if the parti es are not within the degrees 
of prohibited relati onship while clause (v) prohibits a marriage between parti es who are 
the ‘sapindas’ of each other. A marriage in any of the above situati ons was liable to be 
declared null and void by a decree of nullity at the instance of either party to the marriage. 
Secti on 16 was intended to intervene at that stage to protect the legiti macy of children by 
providing that children begott en or conceived before the making of the decree would be 
treated to be legiti mate and they would inherit the properti es of their parents, though not 
of other relati ons.

52.  Similarly, a marriage solemnized either before or aft er the commencement of the Hindu 
Marriage Act, 1955 was made statutorily voidable if it was found that the husband 
was impotent at the ti me of marriage and conti nued to be so ti ll the insti tuti on of the 
proceedings or that a party to the marriage was either idiot or a lunati c or that the consent 
of the party to the marriage or that of the guardian required under Secti on 5 of the Act, 
was obtained by force or fraud or that the girl at the ti me of marriage was pregnant by 
some other person. In such a situati on, the marriage was liable to be annulled by a decree 
of nullity at the instance of either party to the marriage. The legiti macy of children of such 
a marriage was also protected by Secti on 16 by providing that for purposes of inheritance, 
the children would be treated to be legiti mate and would inherit the properti es of their 
parents.

 .....

55.  Illegiti mate children, on the contrary, are children as are not born either in lawful 
wedlock, or within a competent ti me aft er its determinati on. It is on account of marriage, 
valid or void, that children are classifi ed as legiti mate or illegiti mate. That is to say, the 
social status of children is determined by the act of their parents. If they have entered 
into a valid marriage, the children are legiti mate; but if the parents commit a folly, as a 
result of which a child is conceived, such child who comes into existence as an innocent 
human baby is labelled as illegiti mate. Realising this situati on, our Parliament, and we 
must appreciate the wisdom of the legislators then adorning the seats in the august hall, 
made a law which protected the legiti macy of such innocent children. This was a bold, 
courageous and dynamic legislati on which was adopted by other advanced countries.

56.  The concept of illegiti macy was abolished in New Zealand by the Status of Children 
Act, 1969 (NZ). Under Secti on 3 of this Act, for all purposes of the law of New Zealand, 
the relati onship between every person and his father and mother is to be determined 
irrespecti ve of whether the father and mother are or have been married to each other, 
and all other relati onships are to be determined accordingly.
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57.  In England also, social reforms were introduced to supplement or improve upon the 
Matrimonial Clauses Act by enacti ng Family Law Reform Act, 1969 as also the Family 
Law Reform Act, 1987 to give limited right of succession to the illegiti mate children in 
the property of their parents or allowing the parents to succeed to the property of their 
illegiti mate children.

58.  In spite of the foresightedness of the legislators, the intenti on of Parliament could not 
be fully refl ected in the Act which unfortunately suff ered at the hands of persons who 
draft ed the Bill and the various provisions contained therein. The results were startling. 
Since the Rule of Legiti macy was made dependent upon the marriage (void or voidable) 
being annulled by a decree of annulment, the children born of such marriage, would 
conti nue to be illegiti mate if the decree of annulment was not passed, which, incidentally, 
would always be the case, if the parti es did not approach the court. The other result was 
that the illegiti mate children came to be divided in two groups; those born of marriage 
held prior to the Act and those born of marriage aft er the Act. There was no disti ncti on 
between these two groups of illegiti mate children, but they came to suff er hosti le 
legislati ve discriminati on on account of the language employed therein. Indeed, language 
is an imperfect instrument for the expression of human thought.

59.  The object of Secti on 16 was to protect legiti macy of children born of void or voidable 
marriages. In leaving out one group of illegiti mate children from being treated as legiti mate, 
there did not appear to be any nexus between the object sought to be achieved by 
Secti on 16 and the classifi cati on made in respect of illegiti mate children similarly situate 
or circumstanced. The provisions of Secti on 16 were, therefore, to that extent, clearly 
violati ve of Arti cle 14 of the Consti tuti on.

60.  The legislature, as a matt er of fact, committ ed the mistake of borrowing in this secti on the 
language of Secti on 9 of the Matrimonial Causes Act, 1950 made by the Briti sh Parliament 
which dealt with the legiti macy of children of only voidable marriages and not the children 
of marriages void ipso jure.

61.  The defect in the language employed in Secti on 16 was noti ced by some High Courts also. 
The Madras High Court in Thirumathi Ramayammal v. Thirumathi Mathummal which was 
a decision rendered prior to the amendment of Secti on 16, laid down that unless a decree 
of nullity was granted in respect of a marriage which was void, the legiti macy of the 
children born of such marriage would not be protected. The High Court further observed 
as under:

“The wording of Secti on 16 so far as it is relevant to a marriage void under Secti on 
11 leads to an anomalous and startling positi on which could have hardly been 
contemplated by the legislature. The positi on and status of children of void marriage 
should obviously be the same either the marriage is declared a nullity under Secti on 11 
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or otherwise. It is seen that the legislature has borrowed in this secti on the language 
of Secti on 9 of the Matrimonial Causes Act, 1950 which deals with the legiti macy of 
children of only voidable marriages and does not refer to children of marriages void 
ipso jure and made the secti on applicable to cases of both voidable and void marriages 
annulled by a decree of court. Though the language of the secti on is more appropriate 
to voidable marriages, it has been applied to void marriages as well, presumably with 
the object of ensuring that where a marriage was in fact solemnised but was void for 
any of the grounds menti oned in Secti on 11, the children of such marriage should not 
be bastardised whether a decree of nullity is passed or not. But the above obvious 
intenti on of the legislature has not been duly carried out by a proper wording of the 
secti on.”

62. The High Court was of the opinion that:

“In view of the language of the secti on being plain and unambiguous, it is not possible 
for the court to construe the same in a diff erent manner having in mind the presumed 
intenti on of the legislature even if it appears to be obvious. I am therefore, of the view 
that this is a casus omissus which the courts cannot reach for no canon of constructi on 
will permit the court to supply what is clearly a lacuna in the statute and it is for the 
legislature to set right the matt er by a suitable amendment of the secti on.”

63.  It may also be pointed out at this stage that the Joint Committ ee which was consti tuted to 
look into the provisions of the Hindu Marriage Act, indicated in its Report that in no case 
should children be regarded as illegiti mate and consequently it followed the principles 
contained in Secti on 26 of the Special Marriage Act, 1954, to provide that children born 
of void or voidable marriages shall be treated to be legiti mate unlike the English law 
which holds the child of a voidable marriage alone to be legiti mate but not that of a void 
marriage (see Secti on 9 of the Matrimonial Causes Act, 1950).

64.  In order, therefore, to give full eff ect to what was intended to be achieved by enacti ng 
Secti on 16, Parliament intervened and amended Secti on 16 by Act No. 68 of 1976 pointi ng 
out in the Notes to the clauses of the Bill and the Amending Act, 1976 that:

“...this clause seeks to substi tute Secti on 16 so as to clarify the intenti on and to remove 
the diffi  culti es in interpretati on.”

65.  The amended Secti on 16 is quoted below:

“16. Legiti macy of children of void and voidable marriages.—(1) Notwithstanding that 
a marriage is null and void under Secti on 11, any child of such marriage who 
would have been legiti mate if the marriage had been valid, shall be legiti mate, 
whether such child is born before or aft er the commencement of the Marriage 
Laws (Amendment) Act, 1976 (68 of 1976), and whether or not a decree of nullity 
is granted in respect of that marriage under this Act and whether or not the 
marriage is held to be void otherwise than on a peti ti on under this Act.
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(2)  Where a decree of nullity is granted in respect of a voidable marriage under 
Secti on 12, any child begott en or conceived before the decree is made, who would 
have been the legiti mate child of the parti es to the marriage if at the date of the 
decree it had been dissolved instead of being annulled, shall be deemed to be 
their legiti mate child notwithstanding the decree of nullity.

(3)  Nothing contained in sub-secti on (1) or sub-secti on (2) shall be construed as 
conferring upon any child of a marriage which is null and void or which is annulled 
by a decree of nullity under Secti on 12, any rights in or to the property of any 
person, other than the parents, in any case where, but for the passing of this Act, 
such child would have been incapable of possessing or acquiring any such rights 
by reason of his not being the legiti mate child of his parents.”

 .....

78.  The words “notwithstanding that a marriage is null and void under Secti on 11” employed 
in Secti on 16(1) indicate undoubtedly the following:

(a)  Secti on 16(1) stands delinked from Secti on 11.

(b)  Provisions of Secti on 16(1) which intend to confer legiti macy on children born of void 
marriages will operate with full vigour in spite of Secti on 11 which nullifi es only those 
marriages which are held aft er the enforcement of the Act and in the performance of 
which Secti on 5 is contravened.

(c)  Benefi t of legiti macy has been conferred upon the children born either before or aft er 
the date on which Secti on 16(1) was amended.

(d)  Mischief or the vice which was the basis of unconsti tuti onality of unamended Secti on 
16 has been eff ecti vely removed by amendment.

(e)  Secti on 16(1) now stands on its own strength and operates independently of other 
secti ons with the result that it is consti tuti onally valid as it does not discriminate 
between illegiti mate children similarly circumstanced and classifi es them as one 
group for conferment of legiti macy.

 Secti on 16, in its present form, is, therefore, not ultra vires the Consti tuti on.

79.  Secti on 16 contains a legal fi cti on. It is by a rule of fi cti o juris that the legislature has 
provided that children, though illegiti mate, shall, nevertheless, be treated as legiti mate 
notwithstanding that the marriage was void or voidable.

 .....

82.  In view of the legal fi cti on contained in Secti on 16, the illegiti mate children, for all practi cal 
purposes, including succession to the properti es of their parents, have to be treated as 
legiti mate. They cannot, however, succeed to the properti es of any other relati on on the 
basis of this rule, which in its operati on, is limited to the properti es of the parents.
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83.  Obviously, Appellants 2 to 6 were born prior to the date on which amendments were 
introduced in Secti on 16(1), and consequently they would, notwithstanding that the 
marriage between their parents had taken place at a ti me when there was a legislati ve 
prohibiti on on the second marriage, be treated as legiti mate, and would, therefore, inherit 
the properti es of their father, Raman Nair, under Secti on 16(3) of the Act.

84.  In the result, all the three appeals are allowed. Respondents' Suit No. 38 of 1976 for 
exclusive possession of certain items of property is dismissed. The other suit, namely, OS 
No. 39 of 1976 for parti ti on of half share in the tenancy land, fi led by the respondents 
against Appellant 1 alone, is also dismissed. It will, however, be open to them to seek such 
relief as may be available to them under law. OS No. 99 of 1977 fi led by the appellants 
is decreed with the fi nding that Appellant 1 being a widow and Appellants 2 to 6 being 
sons of Raman Nair, are enti tled to their share in the properti es left  by him. It is on this 
basis that the trial court shall now proceed to complete the proceedings in this suit for 
parti ti on. Appellants shall be enti tled to their costs.

*****

[This judgement is also reported in 1996(4) SCC 76]



SUPREME COURT OF INDIA

Noor Saba Khatoon
vs. 

Mohd. Quasim

A.S. Anand and K. Venkataswami, JJ.

Dr. Anand, J. - A short but interesti ng questi on involved in this appeal, by Special Leave, is 
whether the children of Muslim parents are enti tled to grant of maintenance under Secti on 
125, CrPC for the period ti ll they att ain majority or are able to maintain themselves whichever 
date is earlier or in the case of female children ti ll they get married or is their right restricted 
to the grant of maintenance only for a period of two years prescribed under Secti on 3(1)(b) of 
the Muslim Women (protecti on of Rights on Divorce) Act, 1986 notwithstanding Secti on 125 
of the CrPC.

2.  The appellant married the respondent according to Muslim rites on 27-10-1980. During 
the wedlock, three children were born - two daughters and a son. On certain disputes 
arising between the parti es, the respondent allegedly turned the appellant out of the 
matrimonial home along with the three children then aged 6 years, 3 years and 1 1/2 
years and also refused and neglected to maintain her and the children thereaft er. Aft er 
turning the appellant out of the matrimonial home, the respondent took a second wife, 
Shahnawaz Begum. Claiming that the appellant has no means to maintain herself and the 
children and that the respondent had both agricultural land and was carrying on business 
in electrical appliances as well and had suffi  cient income and means to maintain them, 
she fi led an applicati on under Secti on 125 of the CrPC in the Court of Shri A. K. Jha, Judicial 
Magistrate, First Class, Gopalganj, on 13-2-1992. She claimed a sum of Rs 400 per month 
for herself and Rs 300 per month as maintenance for each of the three children. The 
applicati on was contested, though it was only the appellant, who adduced evidence at 
the trial and the respondent/husband did not lead any evidence. The Trial Court found 
that the respondent had failed and neglected to maintain his wife and children and that 
they had no source of income or means to maintain themselves and accordingly held that 
they were enti tled to the grant of maintenance from the respondent. By its order dated 
19-1-1993, the Trial Court directed the respondent to pay maintenance to the appellant 
at the rate of Rs 200 per month for herself and at the rate of Rs 150 per month for each 
of the three minor children, ti ll they att ain the age of majority. While the matt er rested 
thus, the respondent divorced the appellant and thereaft er fi led an applicati on in the Trial 
Court seeking modifi cati on of the order dated 19-1-1993, in view of the provisions of the 
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Muslim Women (Protecti on of Rights on Divorce) Act, 1986 (hereinaft er referred to as the 
1986 Act). By an order dated 27-7-1993, the Trial Court modifi ed the order dated 19-1-
1993, insofar as the grant of maintenance to the appellant is concerned while maintaining 
the order granti ng maintenance to each of the three minor children. Insofar as the 
appellant is concerned, the Trial Court held that in view of the provisions of the 1986 
Act the appellant-wife aft er her divorce was enti tled to maintenance only for a period of 
three months i.e. for the period of iddat. The Trial Court further found that the right to 
maintenance under Secti on 125 of the CrPC insofar as the children are concerned was not 
aff ected by the 1986 Act in any manner. The order dated 27-7-1993 was challenged by the 
respondent through a Revision Peti ti on in the Court of 2nd Additi onal Judge, Gopalganj. 
On 16-7-1994, the revisional court dismissed the revision peti ti on holding that the 1986 
Act does not override the provisions of Secti on 125 of the CrPC for grant of maintenance 
to the minor children and that Secti on 3(1)(b) of the 1986 Act also enti tles a divorced 
woman to claim reasonable and fair maintenance from her husband for maintaining the 
children born to her before or aft er her divorce from her former husband for a period of 
two years from the respecti ve dates of birth of the children and that the said provision did 
not aff ect the right to maintenance of the minor children granted by Secti on 125 of the 
CrPC. The respondent, thereupon, fi led a criminal miscellaneous peti ti on under Secti on 
482 CrPC in the High Court challenging the correctness of that part of the order of the 
revisional court which upheld the right to maintenance of the three minor children under 
Secti on 125 of the CrPC at the rate of Rs 150 per month per child. A learned Single Judge 
of the High Court accepted the plea of the respondent that vide Secti on 3(1)(b) of the 
1986 Act, a divorced Muslim woman is enti tled to claim maintenance from her previous 
husband for her minor children only for a period of two years from the date of birth of 
the concerned child and that the minor children were not enti tled to claim maintenance 
under Secti on 125 of the CrPC aft er the coming into force of the 1986 Act. The High Court 
noti ced that the two older children were aged 6 years and 3 years when the applicati on 
for maintenance was fi led on their behalf by their mother, and thus "had completed two 
years prior to fi lling of the peti ti on for grant of maintenance", and as such those two 
children were held not enti tled to the grant of any maintenance under Secti on 125 of 
the CrPC and that the third child, who was only 1 1/2 years of age on 19-1-1993, was 
enti tled to receive maintenance ti ll she att ained the age of two years i.e. ti ll 19-7-1993 
from the date of fi ling of the applicati on i.e. 13-2-1992. With the said modifi cati on, the 
miscellaneous applicati on of the respondent-husband was partly allowed. By special leave 
to appeal the appellant has come up to this court.

3.  The facts are not in dispute. The appellant had fi led a peti ti on for grant of maintenance 
under Secti on 125 of the CrPC for herself as well as on behalf of the three children born 
during the wedlock, who were living with her, since the respondent had refused and 
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neglected to maintain them. On the date of the applicati on fi led under Secti on 125 of the 
CrPC i.e. 13-2-1992, the children were aged 6 years, 3 years and 1 1/2 years. Aft er the Trial 
Court granted the peti ti on under Secti on of the 125 CrPC in favour of the appellant and 
the three minor children, the respondent divorced the appellant and fi led an applicati on 
seeking modifi cati on of the order of maintenance in view of the provisions of the 1986 Act. 
The trial court modifi ed its order qua the appellant, restricti ng the grant of maintenance to 
the period of iddat but maintained its earlier order insofar as the children are concerned. 
While the revisional court declined to interfere with the order of the Trial Court, the High 
Court based itself on Secti on 3(1)(b) of the 1986 Act to hold that the grant of maintenance 
to the children of divorced Muslim parents, living with their mother, was restricted to the 
period prescribed under the said secti on notwithstanding the provisions of Secti on 125 of 
the CrPC 

4.  Does Secti on 3(1)(b) of the 1986 Act is any way aff ect the rights of the minor children of 
divorced Muslim parents to the grant of maintenance under Secti on 125 of the CrPC is 
thus the moot questi on?

5.  The preamble to the 1986 Act reads:

“An Act to protect the rights of Muslim women who have been divorced by, or have 
obtained divorce from their husbands and to provide for matt ers connected therewith 
or incidental thereto.”

6.  The Act, thus, aims to protect the rights of Muslim Women who have been divorced. The 
1986 Act was enacted as a sequel to the judgment in Mohd. Ahmed Khan vs. Shah Bano 
Begum, AIR 1985 SC 945. The questi on of maintenance of children was not involved in 
the controversy arising out of the judgment in the case of Shah Bano Begum (supra). The 
Act was not enacted to regulate the obligati ons of a Muslim father to maintain his minor 
children unable to maintain themselves which conti nued to be governed with Secti on 125 
of the CrPC. This positi on clearly emerges from a perusal of the relevant provisions of the 
1986 Act. 

7.  Secti on 3 of the 1986 Act to the extent relevant for this case reads:

“Sec. 3 Mahr or other properti es of Muslim woman to be given to her at the ti me of 
divorce.- (1) Notwithstanding anything contained in any other law for the ti me being 
in force, a divorced woman shall be enti tled to-

(a)  a reasonable and fair provision and maintenance to be made and paid to her 
within the iddat period her former husband;

(b)  where she herself maintains the children born to her before or aft er her divorce, 
a reasonable and fair provision and maintenance to be made and paid by her 
former husband for a period of two years from the respecti ve dates of birth of 
such children;
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(c)  an amount equal to the sum of mahr or dower agreed to be paid to her at her 
ti me of her marriage or at any ti me thereaft er according to Muslim law; and

(d)  all the properti es given to her before or at the ti me of marriage or aft er the 
marriage by her relati ves or friends or the husband or any relati ves of the husband 
or his friends.”

 From a plain reading of the above Secti on it is manifest that it deals with “Mahr” or other 
properti es of a Muslim woman to be given to her at the ti me of divorce. It lays down that 
a reasonable and fair provision has to be made for payment of maintenance to her during 
the period of iddat by her former husband. Clause (b) of Secti on 3(1) (supra) provides 
for grant of additi onal maintenance to her for the fosterage period of two years from 
the date of birth of the child of marriage for maintaining that child during the fosterage. 
Maintenance for the prescribed period referred to in Clause (b) of Secti on 3(1) is granted 
on the claim of the divorced mother on her own behalf for maintaining the infant/infants 
for a period of two years from the date of the birth of the child concerned who is/are 
living with her and presumably is aimed at providing some extra amount to the mother 
for her nourishment for nursing or taking care of the infant/infants up to a period of two 
years. It has nothing to do with the right of the child/children to claim maintenance under 
Secti on 125 of the CrPC So long as the conditi ons for the grant of maintenance under 
Secti on 125 of the CrPC are sati sfi ed, the rights of the minor children, unable to maintain 
themselves, are not aff ected by Secti on 3(1)(b) of the 1986 Act. Under Secti on 125 Cr. P. 
C. the maintenance of the children is obligatory on the father (irrespecti ve of his religion) 
and as long as he is in a positi on to do so and the children have no independent means 
of their own, it remains his absolute obligati on to provide for them. Insofar as children 
born of Muslim parents are concerned there is nothing in Secti on 125 of the CrPC which 
exempts a Muslim father from his obligati on to maintain the children. These provisions 
are not aff ected by clause (b) of Secti on 3(1) of the 1986 Act and indeed it would be 
unreasonable, unfair, inequitable and even preposterous to deny the benefi t of Secti on 
125 of the CrPC to the children only on the ground that they are born of Muslim parents. 
The eff ect of a benefi cial legislati on like Secti on 125 of the CrPC, cannot be allowed to be 
defeated except through clear provisions of a statute. We do not fi nd manifestati on of 
any such intenti on in the 1986 Act to take away the independent rights of the children to 
claim maintenance under Secti on 125 of the CrPC where they are minor and are unable to 
maintain themselves. Muslim father's obligati on, like that of a Hindu father, to maintain 
his minor children as contained in Secti on 125 of the CrPC is absolute and is not at all 
aff ected by Secti on 3(1)(b) of the 1986 Act. Indeed a Muslim father can claim custody of 
the children born through the divorced wife to fulfi l his obligati on to maintain them and 
if he succeeds, he need not suff er an order or directi on under Secti on 125 of the CrPC 
but where such custody has not been claimed by him, he cannot refuse and neglect to 
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maintain his minor children on the ground that the has divorced their mother. The right 
of the children to claim maintenance under Secti on 125 of the CrPC is separate, disti nct 
and independent of the right of their divorcee mother to claim maintenance for herself 
for maintaining the infant children up to the age of 2 years from the date of birth of the 
concerned child under Secti on 3(1) of the Act. There is nothing in the 1986 Act which 
in any manner aff ects the applicati on of the provisions of Secti ons 125-128 of the CrPC 
relati ng to grant of maintenance insofar as minor children of Muslim parents, unable to 
maintain themselves, are concerned. 

8.  Indeed Secti on 3(1) of 1986 Act begins with a non obstante clause “notwithstanding 
anything contained in any other law for the ti me being in force” and clause (b) thereof 
provides that a divorced woman shall be enti tled to a reasonable and fair provision for 
maintenance by her former husband to maintain the children born out of the wedlock 
for a period of two years from the date of birth of such children, but the non obstante 
clause in our opinion only restricts and confi nes the right of a divorcee Muslim woman 
to claim or receive maintenance for herself and for maintenance of the child/children ti ll 
they att ain the age of two years, notwithstanding anything contained in any other law 
for the ti me being in force in that behalf. It has nothing to do with the independent right 
or enti tlement of the minor children to be maintained by their Muslim father. A careful 
reading of the provisions of Secti on 125 of the CrPC and Secti on 3(1)(b) of the 1986 Act 
makes it clear that the two provisions apply and cover diff erent situati ons and there is 
no confl ict, much less a real one, between the two. Whereas the 1986 Act deals with 
the obligati on of a Muslim husband vis-á-vis his divorced wife including the payment of 
maintenance to her for a period of two years of fosterage for maintaining the infant/
infants, where they are in the custody of the mother, the obligati on of a Muslim father 
to maintain the minor children is governed by Secti on 125 of the CrPC and his obligati on 
to maintain them is absolute ti ll they att ain majority or are able to maintain themselves, 
whichever date is earlier. In the case of female children this obligati on extends ti ll their 
marriage. Apart from the statutory provisions referred to above, even under the Muslim 
personal Law, the right of minor children to receive maintenance from their father, ti ll 
they are able to maintain themselves, is absolute.

9.  Prof. Tahir Mahmood, in his book "Statute-Law relati ng to Muslims in India" (1995 Editi on.) 
while dealing with the eff ect of the provisions of Secti on 125 of the CrPC on the 1986 Act 
and the Muslim personal law observes at page 198: 

“These provisions of the Code remain fully applicable to the Muslims, notwithstanding 
the controversy resulti ng from the Shah Bano case and the enactment of the Muslim 
Women (Protecti on of Rights on divorce) Act, 1986. There is nothing in that Act in any 
way aff ecti ng the applicati on of these provisions to the children and parents governed 
by Muslim law....
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 As regards children, the Code adopts the age of minority from the Majority Act, 1875 by 
saying: “Minor means a person who, under the provisions of the Indian Majority Act, 1875 
(9 of 1875) is deemed not to have att ained his majority” - [Explanati on to secti on 125 (1), 
clause (a)]. Ordinarily, thus, every Muslim child below 18 can invoke the CrPC law to obtain 
maintenance from its parents if they "neglect or refuse" to maintain it despite "giving 
suffi  cient means...”

 By Muslim law maintenance (nafaqa) is a birth right of children and an absolute liability 
of the father. Daughters are enti tled to maintenance ti ll they get married if they are 
bakira (maiden), or ti ll they get remarried if they are thayiba (divorce/widow). Sons are 
enti tled to ti ll they att ain bulugh if they are normal; and as long as necessary if they are 
handicapped or indigent. Providing maintenance to daughters is a great religious virtue. 
The Prophet had said:

“Whoever has daughters and spends all that he has on their upbringing will, on the 
Day of Judgment, be as close to me as two fi ngers of a hand.”

 If a father is poverty-stricken and cannot therefore provide maintenance to his children, 
while their mother is affl  uent, the mother must provide them maintenance subject to 
reimbursement by the father when his fi nancial conditi on improves.

10.  Thus, both under the personal law and the statutory law (Sec. 125 of the CrPC) the 
obligati on of a Muslim father, having suffi  cient means, to maintain his minor children, 
unable to maintain themselves, ti ll they att ain majority and in case of females ti ll they get 
married, is absolute, notwithstanding the fact that the minor children are living with the 
divorced wife.

11.  Thus, our answer to the questi on posed in the earlier part of the opinion is that the 
children of Muslim parents are enti tled to claim maintenance under Secti on 125 of the 
CrPC for the period ti ll they att ain majority or are able to maintain themselves, whichever 
is earlier and in case of females, ti ll they get married, and this right is not restricted, 
aff ected or controlled by divorcee wife's right to claim maintenance for maintaining the 
infant child/children in her custody for a period of two years from the date of birth of 
the child concerned under Secti on 3(1)(b) of the 1986 Act. In other words Secti on 3(1)
(b) of the 1986 Act does not in any way aff ect the rights of the minor children of divorced 
Muslim parents to claim maintenance from their father under Secti on 125 of the CrPC ti ll 
they att ain majority or are able to maintain themselves, or in the case of females, ti ll they 
are married.

12.  It, therefore, follows that the learned Trial Court was perfectly right in directi ng the 
payment of amount of maintenance to each of the three children as per the order dated 
19-1-1993 and the learned 2nd Additi onal Sessions Judge also committ ed no error in 
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dismissing the revision peti ti on fi led by the respondent. The High court, on the other 
hand, fell in complete error in holding that the right to claim maintenance of the children 
under Secti on 125 of the CrPC was taken away and superseded by Secti on 3(1)(b) of the 
1986 Act and that maintenance was payable to the minor children of Muslim parents only 
for a period of two years from the date of the birth of the child concerned notwithstanding 
the provisions of Secti on 125 of the CrPC. The order of the High Court cannot, therefore, 
be sustained. It is accordingly set aside. The order of the Trial Court and the Revisional 
Court is restored. This appeal succeeds and is allowed but without any orders as to cost. 

13.  The arrears of maintenance in respect of the children shall be paid by the respondent to 
the appellant-mother, who fi led the peti ti on on their behalf, within one year from the 
date of this order in four equal instalments, payable quarterly. The fi rst instalment shall 
be paid on or before 15-8-1997 and thereaft er every three months. Any single default 
in the payment of the arrears will enti tle the appellant to recover the enti re balance 
amount at once with 12% interest through the Trial Court in the manner prescribed by the 
Code. The respondent shall conti nue to pay maintenance as directed by the trial court, 
ti ll the children att ain minority or are able to maintain themselves and in the case of the 
daughters, ti ll they get married.

*****

[This judgement is also reported in 1997(6) SCC 233]



SUPREME COURT OF INDIA

Sarita Sharma
vs. 

Sushil Sharma

G.T. Nanavati  and S.N. Phukan, JJ.

G.T. Nanavati , J.— This appeal is fi led against the judgment and order of the High Court of 
Delhi in Writ Peti ti on (Crl.) No. 656 of 1997. Sushil Sharma had fi led the writ peti ti on seeking 
a writ of habeas corpus in respect of two minor children, Neil and Monica, aged 7 and 3 years 
respecti vely. It was alleged that the children are in illegal custody of Sarita Sharma, whom he 
had married on 23-12-1988. The High Court allowed the peti ti on and directed Sarita to restore 
the custody of the two children to Sushil Sharma. The passports of the two children were also 
ordered to be handed over to Sushil Sharma and it was also declared that it was open to Sushil 
Sharma to take the children to U.S.A. without any hindrance. Sarita has, therefore, fi led this 
appeal.

2.  Sushil initi ated proceedings for dissoluti on of his marriage in the District Court of Tarrant 
County, Texas, U.S.A. in 1995. In the said proceedings interim orders were passed from 
ti me to ti me with respect to the care and custody of the children and visitati on rights of 
Sushil and Sarita. Even while the divorce proceedings were pending Sushil and Sarita lived 
together from November 1996 to March 1997. They again separated. This ti me Sarita 
had taken the children along with her. It was stated in the writ peti ti on that the Associate 
Judge, taking note of the fact that Sarita had gone away with the children, passed an order 
for putti  ng the children in the care of Sushil and Sarita was only given visitati on rights. 
On 7-5-1997 Sarita had picked up the children from Sushil's residence in exercise of her 
visitati on rights. She was to leave the children in the school the next day morning. Sushil 
got the informati on from the school that the children were not brought back to the school. 
On making enquiries he came to know that Sarita had vacated her apartment and gone 
away somewhere. He had, therefore, informed the police and a warrant for her arrest 
was also issued. It was further stated in the peti ti on that his further enquiries revealed 
that Sarita had, without obtaining any order from the American Court, fl own away to 
India with the children. It was further stated in the peti ti on that on 12-6-1997 a divorce 
decree was passed by the Associate Judge and in view of the conduct of Sarita he has also 
passed an order declaring that the sole custody of the children shall be of Sushil. She had 
been denied even the visitati on rights. Sushil then fi led a writ peti ti on in the Delhi High 
Court on 9-9-1997. Sarita's contenti on in the reply to the peti ti on was that by virtue of the 
orders dated 5-2-1996 and 2-4-1997 she and Sushil were both appointed as possessory 
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conservators and, therefore, on 7-5-1997 both the children were in her lawful custody. It 
was also her contenti on that she had brought the children to India with full knowledge 
of Sushil. It was also her contenti on that Sushil is not a person fi t to be given physical 
custody of the children as he is an alcoholic and violent as disclosed by the material on 
record of the divorce proceedings. The High Court held that in view of the interim orders 
passed by the American Court Sarita committ ed a wrong in not informing that Court and 
taking its permission to remove the children from out of the jurisdicti on of that Court. The 
High Court took note of the fact that a competent court having territorial jurisdicti on has 
now passed a decree of divorce and ordered that only the father, i.e., Sushil, shall have 
the custody of the children. The High Court rejected the contenti on of Sarita that the 
decree of divorce and the order for the custody of the children were obtained by Sushil 
by practi sing fraud on the Court and further observed that even if that is so, she should 
approach the American Court for revocati on of that order. Taking this view the High Court 
allowed the writ peti ti on and gave the directi ons referred to above.

3.  The learned counsel appearing for the appellant submitt ed that in a habeas corpus 
peti ti on what a court should consider is whether the person, in respect of whom a writ 
of habeas corpus is sought, is kept in illegal custody or is detained against his wish. He 
further submitt ed that a habeas corpus peti ti on is not an appropriate proceeding for 
securing custody of minor children staying with the mother. He further submitt ed that 
when she came to India with the children she was the natural lawful guardian of the 
children and also managing conservator of the children. With respect to the decree of 
divorce and order for custody of the children, he submitt ed that the said decree and order 
were obtained by the respondent by suppressing material facts from the Court and the 
said decree and order, even otherwise, should not be taken as binding on the courts in 
India, as they are not consistent with the law applicable to the parti es. He lastly submitt ed 
the even if the said decree and order are treated as valid for the present the High Court 
should not have allowed the writ peti ti on without considering the welfare of the children.

4.  The record of the divorce proceedings which has come on the record of this case discloses 
that prior to their separati on Sushil and Sarita with their two children and Sushil's mother 
were staying together in U.S.A. The record further discloses that there were serious 
diff erences between the two. Sushil was an alcoholic and had used violence against Sarita. 
Sarita's conduct was also not very sati sfactory. Before she came to India with the children 
she was in lawful custody of the children. The questi on is whether the custody became 
illegal as she had committ ed a breach of the order of the American Court directi ng her not 
to remove the children from the jurisdicti on of that Court without its permission. Aft er 
she came to India a decree of divorce and the order for the custody of the children have 
been passed. Therefore, it is also required to be considered whether her custody of the 
children became illegal thereaft er.
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5.  Mr R.K. Jain, learned Senior Counsel appearing for the respondent submitt ed that the 
facts of this case are similar to the facts of Surinder Kaur Sandhu v. Harbax Singh Sandhu 
and following the decision in that case this appeal should be dismissed. In that case this 
Court aft er referring to the facts observed as under: (SCC pp. 702-03, para 10)

“10. We may add that the spouses had set up their matrimonial home in England 
where the wife was working as a clerk and the husband as a bus driver. The boy is a 
Briti sh citi zen, having been born in England, and he holds a Briti sh passport. It cannot 
be controverted that, in these circumstances, the English Court had jurisdicti on to 
decide the questi on of his custody. The modern theory of Confl ict of Laws recognises 
and, in any event, prefers the jurisdicti on of the State which has the most inti mate 
contact with the issues arising in the case. Jurisdicti on is not att racted by the operati on 
or creati on of fortuitous circumstances such as the circumstance as to where the 
child, whose custody is in issue, is brought or for the ti me being lodged. To allow 
the assumpti on of jurisdicti on by another State in such circumstances will only result 
in encouraging forum-shopping. Ordinarily, jurisdicti on must follow upon functi onal 
lines. That is to say, for example, that in matt ers relati ng to matrimony and custody, 
the law of that place must govern which has the closest concern with the well-being of 
the spouses and the welfare of the off springs of marriage. The spouses in this case had 
made England their home where this boy was born to them. The father cannot deprive 
the English Court of its jurisdicti on to decide upon his custody by removing him to 
India, not in the normal movement of the matrimonial home but, by an act which was 
gravely detrimental to the peace of that home. The fact that the matrimonial home 
of the spouses was in England, establishes suffi  cient contacts or ti es with that State in 
order to make it reasonable and just for the courts of that State to assume jurisdicti on 
to enforce obligati ons which were incurred therein by the spouses. (See Internati onal 
Shoe Co. v. State of Washington which was not a matrimonial case but which is 
regarded as the fountainhead of the subsequent developments of jurisdicti onal issues 
like the one involved in the instant case.) It is our duty and functi on to protect the wife 
against the burden of liti gati ng in an inconvenient forum which she and her husband 
had left  voluntarily in order to make their living in England, where they gave birth to 
this unfortunate boy.”

 In that case the husband had removed the boy from England and brought him to India 
and the wife aft er obtaining an order of the English Court, whereby the boy became the 
ward of the Court, came to India and fi led a peti ti on in the High Court of Punjab and 
Haryana seeking a writ of habeas corpus. The High Court rejected the wife's peti ti on on 
the grounds, inter alia, that her status in England is that of a foreigner, a factory worker 
and a wife living separately from the husband; that she had no relati ves in England; and 
that the child would have to live in lonely and dismal surroundings in England. It was 
also dismissed on the ground that the husband had gone through a traumati c experience 
of a convicti on on a criminal charge; that he was back home in an atmosphere which 
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welcomed him; that his parents were in affl  uent circumstances; and that the child would 
grow in an atmosphere of self-confi dence and self-respect if he was permitt ed to live with 
them. Aft er considering the legal positi on this Court observed: (SCC p. 702, para 9)

“9. Secti on 6 of the Hindu Minority and Guardianship Act, 1956 consti tutes the father 
as the natural guardian of a minor son. But that provision cannot supersede the 
paramount considerati on as to what is conducive to the welfare of the minor.”

 In Dhanwanti  Joshi v. Madhav Unde this Court aft er referring to the decision of the Privy 
Council in McKee v. McKee and that of the House of Lords in J. v. C. the two decisions 
in which contrary view was taken, namely, H. (infants), Re and E. (infant), Re, also the 
decision of this Court in Elizabeth Dinshaw v. Arvand M. Dinshaw and also the Hague 
Conventi on of 1980 observed as under: (SCC pp. 126-27, paras 32 & 33)

“As of today, about 45 countries are parti es to this Conventi on. India is not yet a 
signatory. Under the Conventi on, any child below 16 years who had been ‘wrongfully’ 
removed or retained in another contracti ng State, could be returned back to the 
country from which the child had been removed, by applicati on to a central authority.

So far as non-Conventi on countries are concerned, or where the removal related to 
a period before adopti ng the Conventi on, the law is that the court in the country to 
which the child is removed will consider the questi on on merits bearing the welfare 
of the child as of paramount importance and consider the order of the foreign court 
as only a factor to be taken into considerati on as stated in McKee v. McKee unless the 
Court thinks it fi t to exercise summary jurisdicti on in the interests of the child and its 
prompt return is for its welfare, as explained in L., Re. As recently as 1996-97, it has 
been held in P (A minor) (Child Abducti on: Non-Conventi on Country), Re: by Ward, 
L.J. [1996 Current Law Year Book, pp. 165-66] that in deciding whether to order the 
return of a child who has been abducted from his or her country of habitual residence 
— which was not a party to the Hague Conventi on, 1980, — the courts' overriding 
considerati on must be the child's welfare. There is no need for the Judge to att empt 
to apply the provisions of Arti cle 13 of the Conventi on by ordering the child's return 
unless a grave risk of harm was established. See also A (A minor) (Abducti on: Non-
Conventi on Country) [Re, The Times 3-7-1997 by Ward L.J. (CA) (quoted in Current 
Law, August 1997, p. 13]. This answers the contenti on relati ng to removal of the child 
from U.S.A.”

6. Therefore, it will not be proper to be guided enti rely by the fact that the appellant Sarita 
had removed the children from U.S.A. despite the order of the Court of that country. 
So also, in view of the facts and circumstances of the case, the decree passed by the 
American Court though a relevant factor, cannot override the considerati on of welfare 
of the minor children. We have already stated earlier that in U.S.A. respondent Sushil is 
staying along with his mother aged about 80 years. There is no one else in the family. The 
respondent appears to be in the habit of taking excessive alcohol. Though it is true that 
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both the children have American citi zenship and there is a possibility that in U.S.A they 
may be able to get bett er educati on, it is doubtf ul if the respondent will be in a positi on 
to take proper care of the children when they are so young. Out of them, one is a female 
child. She is aged about 5 years. Ordinarily, a female child should be allowed to remain 
with the mother so that she can be properly looked aft er. It is also not desirable that two 
children are separated from each other. If a female child has to stay with the mother, it 
will be in the interest of both the children that they both stay with the mother. Here in 
India also proper care of the children is taken and they are at present studying in good 
schools. We have not found the appellant wanti ng in taking proper care of the children. 
Both the children have a desire to stay with the mother. At the same ti me it must be 
said that the son, who is elder then the daughter, has good feelings for his father also. 
Considering all the aspects relati ng to the welfare of the children, we are of the opinion 
that in spite of the order passed by the Court in U.S.A. it was not proper for the High Court 
to have allowed the habeas corpus writ peti ti on and directed the appellant to hand over 
custody of the children to the respondent and permit him to take them away to U.S.A. 
What would be in the interest of the children requires a full and thorough inquiry and, 
therefore, the High Court should have directed the respondent to initi ate appropriate 
proceedings in which such an inquiry can be held. Sti ll there is some possibility of the 
mother returning to U.S.A. in the interest of the children. Therefore, we do not desire to 
say anything more regarding enti tlement of the custody of the children. The chances of 
the appellant returning to U.S.A. with the children would depend upon the joint eff orts 
of the appellant and the respondent to get the arrest warrant cancelled by explaining to 
the Court in U.S.A. the circumstances under which she had left  U.S.A. with the children 
without taking permission of the Court. There is a possibility that both of them may 
thereaft er be able to approach the Court which passed the decree to suitably modify the 
order with respect to the custody of the children and visitati on rights.

7.  For the reasons stated above, we allow this appeal, set aside the judgment and order of 
the High Court and dismiss the writ peti ti on fi led by the respondent.

*****

[This judgement is also reported in 2000(3) SCC 14]
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Revanasiddappa and Another
vs. 

Mallikarjun and Others

G.S. Singhvi, Asok Kumar Ganguly

Asok Kumar Ganguly, J.- Leave granted.

2.  The fi rst Defendant had two wives- the third Plainti ff  (the fi rst wife) and the fourth 
Defendant (the second wife). The fi rst Defendant had two children from the fi rst wife, the 
third Plainti ff , namely, the fi rst and second Plainti ff s; and another two children from his 
second wife, the fourth Defendant namely, the second and third Defendant.

3.  The Plainti ff s (fi rst wife and her two children) had fi led a suit for parti ti on and separate 
possession against the Defendants for their quarter share each with respect to ancestral 
property which had been given to the fi rst Defendant by way of grant. The Plainti ff s 
contended that the fi rst Defendant had married the fourth Defendant while his fi rst 
marriage was subsisti ng and, therefore, the children born in the said second marriage 
would not be enti tled to any share in the ancestral property of the fi rst Defendant as they 
were not coparceners.

4.  However, the Defendants contended that the properti es were not ancestral properti es 
at all but were self-acquired properti es, except for one property which was ancestral. 
Further, the fi rst Defendant also contended that it was the fourth Defendant who was his 
legally wedded wife, and not the third Plainti ff  and that the Plainti ff s had no right to claim 
parti ti on. Further, the fi rst Defendant also alleged that an oral parti ti on had already taken 
place earlier.

5.  The Trial Court, by its judgment and order dated 28-7-2005, held that the fi rst Defendant 
had not been able to prove oral parti ti on nor that he had divorced the third Plainti ff . The 
second marriage of the fi rst Defendant with the fourth Defendant was found to be void, 
as it had been conducted while his fi rst marriage was sti ll legally subsisti ng. Thus, the Trial 
Court held that the third Plainti ff  was the legally wedded wife of the fi rst Defendant and 
thus was enti tled to claim parti ti on. Further, the properti es were not self-acquired but 
ancestral properti es and, therefore, the Plainti ff s were enti tled to claim parti ti on of the 
suit properti es. The Plainti ff s and the fi rst Defendant were held enti tled to a quarter share 
each in all the suit properti es.
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6.  Aggrieved, the Defendants fi led an appeal against the judgment of the Trial Court. The 
First Appellate Court, vide order dated 23-11-2005, re-appreciated the enti re evidence on 
record and affi  rmed the fi ndings of the Trial Court that the suit properti es were ancestral 
properti es and that the third Plainti ff  was the legally wedded wife of the fi rst Defendant, 
whose marriage with the fourth Defendant was void and thus children from such marriage 
were illegiti mate. However, the Appellate Court reversed the fi ndings of the Trial Court 
that illegiti mate children had no right to a share in the coparcenary property by relying on 
a judgment of the Division Bench of the Karnataka High Court in Smt. Sarojamma and Ors. 
v. Smt. Neelamma and Ors. ILR 2005 Kar 3293.

7.  The Appellate Court held that children born from a void marriage were to be treated at 
par with coparceners and they were also enti tled to the joint family properti es of the fi rst 
Defendant. Accordingly, the Appellate Court held that the Plainti ff s, along with the fi rst, 
second and third Defendants were enti tled to equal share of 1/6th each in the ancestral 
properti es.

8.  The Plainti ff s, being aggrieved by the said judgment of the Appellate Court, preferred a 
second appeal before the High Court of Karnataka. The substanti al questi ons of law before 
the High Court were:

a)  Whether the illegiti mate children born out of void marriage are regarded as 
coparceners by virtue of the amendment to the Hindu Marriage Act, 1956.

b)  At a parti ti on between the coparceners whether they are enti tled to a share in the 
said properti es.

9.  The High Court stated that the said questi ons were no more res integra and had been 
considered in the judgment of Sri Kenchegowda v. K.B. Krishnappa and Ors. ILR 2008 Kar 
3453. It observed that both the lower courts had concurrently concluded that the fourth 
Defendant was the second wife of the fi rst Defendant. Therefore, the second and third 
Defendants were illegiti mate children from a void marriage. Secti on 16(3) of the Hindu 
Marriage Act makes it clear that illegiti mate children only had the right to the property 
of their parents and no one else. As the fi rst and second Plainti ff s were the legiti mate 
children of the fi rst Defendant they consti tuted a coparcenary and were enti tled to the 
suit properti es, which were coparcenary properti es. They also had a right to claim parti ti on 
against the other coparcener and thus their suit for parti ti on against the fi rst Defendant 
was maintainable. However, the second and third Defendants were not enti tled to a share 
of the coparcenary property by birth but were only enti tled to the separate property of 
their father, the fi rst Defendant. The High Court observed that upon parti ti on, when the 
fi rst Defendant got his share on parti ti on, then the second and third Defendants would 
be enti tled to such share on his dying intestate, but during his lifeti me they would have 
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no right to the said property. Hence, the High Court allowed the appeal and held that the 
fi rst Plainti ff , second Plainti ff  and the fi rst Defendant would be enti tled to a third share 
each in the suit properti es. The claim of the third Plainti ff  and the second, third and fourth 
Defendants in the suit property was rejected.

10.  As a result, the second and third Defendants (present Appellants) fi led the present appeal.

11.  The questi on which crops up in the facts of this case is whether illegiti mate children are 
enti tled to a share in the coparcenary property or whether their share is limited only to 
the self-acquired property of their parents under Secti on 16(3) of the Hindu Marriage Act.

 .....

13.  Thus, the abovementi oned secti on makes it very clear that a child of a void or voidable 
marriage can only claim rights to the property of his parents, and no one else. However, 
we fi nd it interesti ng to note that the legislature has advisedly used the word “property” 
and has not qualifi ed it with either self-acquired property or ancestral property. It has 
been kept broad and general.

14.  Prior to enactment of Secti on 16(3) of the Act, the questi on whether child of a void or 
voidable marriage is enti tled to self-acquired property or ancestral property of his parents 
was discussed in a catena of cases. The property rights of illegiti mate children to their 
father's property were recognized in the cases of Sudras to some extent.

15.  In Kamulammal (deceased) represented by Katt ari Nagaya Kamarajendra Ramasami 
Pandiya Naicker v. T.B.K. Visvanathaswami Naicker (deceased) and Ors. AIR 1923 PC 8, the 
Privy Council held when a Sudra had died leaving behind an illegiti mate son, a daughter, 
his wife and certain collateral agnates, both the illegiti mate son and his wife would be 
enti tled to an equal share in his property. The illegiti mate son would be enti tled to one-
half of what he would be enti tled had he been a legiti mate issue. An illegiti mate child of a 
Sudra born from a slave or a permanently kept concubine is enti tled to share in his father's 
property, along with the legiti mate children.

16.  In P.M.A.M. Vellaiyappa Chett y and Ors. v. Natarajan and Anr. AIR 1931 PC 294, it was held 
that the illegiti mate son of a Sudra from a permanent concubine has the status of a son 
and a member of the family and share of inheritance given to him is not merely in lieu of 
maintenance, but as a recogniti on of his status as a son; that where the father had left  no 
separate property and no legiti mate son, but was joint with his collaterals, the illegiti mate 
son was not enti tled to demand a parti ti on of the joint family property, but was enti tled 
to maintenance out of that property. Sir Dinshaw Mulla, speaking for the Bench, observed 
that though such illegiti mate son was a member of the family, yet he had limited rights 
compared to a son born in wedlock, and he had no right by birth. During the lifeti me of 
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the father, he could take only such share as his father may give him, but aft er his death he 
could claim his father's self-acquired property along with the legiti mate sons.

17.  In Raja Jogendra Bhupati  Hurri Chundun Mahapatra v. Nityanund Mansingh and Anr. 
1889-90 Indian Appeals 128, the facts were that the Raja was a Sudra and died leaving 
behind a legiti mate son, an illegiti mate son and a legiti mate daughter and three widows. 
The legiti mate son had died and the issue was whether the illegiti mate son could succeed 
to the property of the Raja. The Privy Council held that the illegiti mate son was enti tled to 
succeed to the Raja by virtue of survivorship.

18.  In Gur Narain Das and Anr. v. Gur Tahal Das and Ors., AIR 1952 SC 225, a Bench comprising 
Justi ce Fazl Ali and Justi ce Bose agreed with the principle laid down in the case of 
Vellaiyappa Chett y (supra) and supplemented the same by stati ng certain wellsett led 
principles to the eff ect that "fi rstly, that the illegiti mate son does not acquire by birth 
any interest in his father's estate and he cannot therefore demand parti ti on against his 
father during the latt er's lifeti me. But on his father's death, the illegiti mate son succeeds 
as a coparcener to the separate estate of the father along with the legiti mate son(s) with 
a right of survivorship and is enti tled to enforce parti ti on against the legiti mate son(s) 
and that on a parti ti on between a legiti mate and an illegiti mate son, the illegiti mate son 
takes only one-half of what he would have taken if he was a legiti mate son." However, 
the Bench was referring to those cases where the illegiti mate son was of a Sudra from a 
conti nuous concubine.

19.  In the case of Singhai Ajit Kumar and Anr. v. Ujayar Singh and Ors., AIR 1961 SC 1334, 
the main questi on was whether an illegiti mate son of a Sudra vis-à-vis his self-acquired 
property, aft er having succeeded to half-share of his putati ve father's estate, would be 
enti tled to succeed to the other half share got by the widow. The Bench referred to 
Chapter 1, Secti on 12 of the Yajnavalkya and the cases of Raja Jogendra Bhupati  (supra) 
and Vellaiyappa Chett y (supra) and concluded that “once it is established that for the 
purpose of succession an illegiti mate son of a Sudra has the status of a son and that he 
is enti tled to succeed to his putati ve father's enti re self-acquired property in the absence 
of a son, widow, daughter or daughter's son and to share along with them, we cannot 
see any escape from the consequenti al and logical positi on that he shall be enti tled to 
succeed to the other half share when succession opens aft er the widow's death.”

20.  The amendment to Secti on 16 has been introduced and was brought about with the 
obvious purpose of removing the sti gma of illegiti macy on children born in void or voidable 
marriage (hereinaft er, “such children”).

21.  However, the issues relati ng to the extent of property rights conferred on such children 
under Secti on 16(3) of the amended Act were discussed in detail in the case of Jinia Keoti n 
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and Ors. v. Kumar Sitaram Manjhi and Ors., (2003) 1 SCC 730. It was contended that by 
virtue of Secti on 16(3) of the Act, which enti tled such children's rights to the property of 
their parents, such property rights included right to both self-acquired as well as ancestral 
property of the parent. This Court, repelling such contenti ons held that “in the light of 
such an express mandate of the legislature itself, there is no room for according upon 
such children who but for Secti on 16 would have been branded as illegiti mate any further 
rights than envisaged therein by resorti ng to any presumpti ve or inferenti al process of 
reasoning, having recourse to the mere object or purpose of enacti ng Secti on16 of the 
Act. Any att empt to do so would amount to doing not only violence to the provision 
specifi cally engraft ed in Sub-secti on (3) of Secti on 16 of the Act but also would att empt to 
court relegislati ng on the subject under the guise of interpretati on, against even the will 
expressed in the enactment itself.” Thus, the submissions of the Appellants were rejected.

22. In our humble opinion this Court in Jinia Keoti n (supra) took a narrow view of 
Secti on 16(3) of the Act. The same issue was again raised in Neelamma and Ors. v. 
Sarojamma and Ors. (2006) 9 SCC 612, wherein the court referred to the decision in Jinia 
Keoti n (supra) and held that illegiti mate children would only be enti tled to a share of the 
self-acquired property of the parents and not to the joint Hindu family property.

23.  Same positi on was again reiterated in a recent decision of this Court in Bharatha Matha 
and Anr. v. R. Vijaya Renganathan and Ors., AIR 2010 SC 2685, wherein this Court held 
that a child born in a void or voidable marriage was not enti tled to claim inheritance 
in ancestral coparcenary property but was enti tled to claim only share in self-acquired 
properti es.

24.  We cannot accept the aforesaid interpretati on of Secti on 16(3) given in Jinia Keoti n (supra), 
Neelamma (supra) and Bharatha Matha (supra) for the reasons discussed hereunder:

25.  The legislature has used the word “property” in Secti on 16(3) and is silent on whether 
such property is meant to be ancestral or self-acquired. Secti on 16 contains an express 
mandate that such children are only enti tled to the property of their parents, and not of 
any other relati on.

26.  On a careful reading of Secti on 16(3) of the Act we are of the view that the amended 
Secti on postulates that such children would not be enti tled to any rights in the property of 
any person who is not his parent if he was not enti tled to them, by virtue of his illegiti macy, 
before the passing of the amendment. However, the said prohibiti on does not apply to 
the property of his parents. Clauses (1) and (2) of Secti on 16 expressly declare that such 
children shall be legiti mate. If they have been declared legiti mate, then they cannot be 
discriminated against and they will be at par with other legiti mate children, and be enti tled 
to all the rights in the property of their parents, both self-acquired and ancestral. The 
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prohibiti on contained in Secti on 16(3) will apply to such children with respect to property 
of any person other than their parents.

27.  With changing social norms of legiti macy in every society, including ours, what was 
illegiti mate in the past may be legiti mate today. The concept of legiti macy stems from 
social consensus, in the shaping of which various social groups play a vital role. Very 
oft en a dominant group loses its primacy over other groups in view of ever changing 
socioeconomic scenario and the consequenti al vicissitudes in human relati onship. Law 
takes its own ti me to arti culate such social changes through a process of amendment. That 
is why in a changing society law cannot aff ord to remain stati c. If one looks at the history 
of development of Hindu Law it will be clear that it was never stati c and has changed from 
ti me to ti me to meet the challenges of the changing social patt ern in diff erent ti me.

28.  The amendment to Secti on 16 of the Hindu Marriage Act was introduced by Act 60 of 76. 
This amendment virtually substi tuted the previous Secti on16 of the Act with the present 
Secti on. From the relevant notes appended in the clause relati ng to this amendment, it 
appears that the same was done to remove diffi  culti es in the interpretati on of Secti on 16.

29.  The consti tuti onal validity of Secti on 16(3) of Hindu Marriage Act was challenged before 
this Court and upholding the law, this Court in Parayankandiyal Eravath Kanapravan Kalliani 
Amma (Smt.) and Ors. v. K. Devi and Ors., (1996) 4 SCC 76, held that Hindu Marriage Act, 
a benefi cial legislati on, has to be interpreted in a manner which advances the object of 
the legislati on. This Court also recognized that the said Act intends to bring about social 
reforms and further held that conferment of social status of legiti macy on innocent 
children is the obvious purpose of Secti on 16.

30.  In paragraph 75, page 101 of the report, the learned judges held that Secti on 16 was 
previously linked with Secti ons 11 and 12 in view of the unamended language of 
Secti on 16. But aft er amendment, Secti on 16(1) stands de-linked from Secti on 11 and 
Secti on 16(1) which confers legiti macy on children born from void marriages operates 
with full vigour even though provisions of Secti on 11 nullify those marriages. Such 
legiti macy has been conferred on the children whether they were/are born in void or 
voidable marriage before or aft er the date of amendment.

31.  In paragraph 82 at page 103 of the report, the learned Judges made the following 
observati ons:

“In view of the legal fi cti on contained in Secti on 16, the illegiti mate children, for all 
practi cal purposes, including succession to the properti es of their parents, have to be 
treated as legiti mate. They cannot, however, succeed to the properti es of any other 
relati on on the basis of this rule, which in its operati on, is limited to the properti es of 
the parents.”
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32.  It has been held in Parayankandiyal (supra) that Hindu Marriage Act is a benefi cent 
legislati on and intends to bring about social reforms. Therefore, the interpretati on given 
to Secti on 16(3) by this Court in Jinia Keoti n (supra), Neelamma (supra) and Bharatha 
Matha (supra) needs to be reconsidered.

33.  With the amendment of Secti on 16(3), the common law view that the off spring's of 
marriage which is void and voidable are illegiti mate 'ipso-jure' has to change completely. 
We must recognize the status of such children which has been legislati vely declared 
legiti mate and simultaneously law recognizes the rights of such children in the property 
of their parents. This is a law to advance the socially benefi cial purpose of removing the 
sti gma of illegiti macy on such children who are as innocent as any other children.

34.  However, one thing must be made clear that benefi t given under the amended Secti on 16 is 
available only in cases where there is a marriage but such marriage is void or voidable in 
view of the provisions of the Act.

35.  In our view, in the case of joint family property such children will be enti tled only to a 
share in their parents' property but they cannot claim it on their own right. Logically, 
on the parti ti on of an ancestral property, the property falling in the share of the parents 
of such children is regarded as their self acquired and absolute property. In view of the 
amendment, we see no reason why such children will have no share in such property 
since such children are equated under the amended law with legiti mate off spring of valid 
marriage. The only limitati on even aft er the amendment seems to be that during the life 
ti me of their parents such children cannot ask for parti ti on but they can exercise this right 
only aft er the death of their parents.

36.  We are constrained to diff er from the interpretati on of Secti on 16(3) rendered by this 
Court in Jinia Keoti n and, thereaft er, in Neelamma and Bharatha Matha in view of the 
consti tuti onal values enshrined in the preamble of our Consti tuti on which focuses on 
the concept of equality of status and opportunity and also on individual dignity. The 
Court has to remember that relati onship between the parents may not be sancti oned 
by law but the birth of a child in such relati onship has to be viewed independently of the 
relati onship of the parents. A child born in such relati onship is innocent and is enti tled to 
all the rights which are given to other children born in valid marriage. This is the crux of 
the amendment in Secti on 16(3). However, some limitati on on the property rights of such 
children is sti ll there in the sense their right is confi ned to the property of their parents. 
Such rights cannot be further restricted in view of the pre-existi ng common law view 
discussed above.

37.  It is well known that this Court cannot interpret a socially benefi cial legislati on on the 
basis as if the words therein are cast in stone. Such legislati on must be given a purposive 
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interpretati on to further and not to frustrate the eminently desirable social purpose of 
removing the sti gma on such children. In doing so, the Court must have regard to the 
equity of the Statute and the principles voiced under Part IV of the Consti tuti on, namely, 
the Directi ve Principles of State Policy. In our view this fl ows from the mandate of 
Arti cle 37 which provides that it is the duty of the State to apply the principles enshrined 
in Chapter IV in making laws. It is no longer in dispute that today State would include 
the higher judiciary in this country. Considering Arti cle 37 in the context of the duty of 
judiciary, Justi ce Mathew in Kesavananda Bharati  Sripadagalvaru v. State of Kerala and 
Anr., (1973) 4 SCC 225 held:

“...I can see no incongruity in holding, when Arti cle 37 says in its latt er part "it shall be 
the duty of the State to apply these principles in making laws", that judicial process 
is 'State acti on' and that the judiciary is bound to apply the Directi ve Principles in 
making its judgment.”

 .....

39.  ...Arti cle 300A also comes into play while interpreti ng the concept of property rights. 
Arti cle 300A is as follows:

“300A. Persons not to be deprived of property save by authority of law: No person 
shall be deprived of his property save by authority of law.”

40.  Right to property is no longer fundamental but it is a Consti tuti onal right and 
Arti cle 300A contains a guarantee against deprivati on of property right save by authority 
of law.

41.  In the instant case, Secti on 16(3) as amended, does not impose any restricti on on the 
property right of such children except limiti ng it to the property of their parents. Therefore, 
such children will have a right to whatever becomes the property of their parents whether 
self acquired or ancestral.

42.  For the reasons discussed above, we are constrained to take a view diff erent from the one 
taken by this Court in Jinia Keoti n (supra), Neelamma (supra) and Bharatha Matha (supra) 
on Secti on 16(3) of the Act.

43.  We are, therefore, of the opinion that the matt er should be reconsidered by a larger 
Bench and for that purpose the records of the case be placed before the Hon'ble the Chief 
Justi ce of India for consti tuti on of a larger Bench.

*****

[This judgement is also reported in 2011(4) SCJ 4]
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Introduction

Inter-country adopti ons in India are governed by the Central Adopti on Resource Agency 
(CARA). CARA was established following the 1984 interventi on of the Supreme Court in 
Lakshmi Kant Pandey vs. Union of India1. Exacerbated at the manner in which inter-country 
adopti ons were taking place and the practi se of essenti ally making children a commodity, the 
Supreme Court passed this landmark judgement in response to a peti ti on. This judgement 
has been the guiding light for many of the subsequent judgements and also obligated the 
government to create a mechanism to regulate and control inter-country adopti ons in India.

Currently in the Juvenile Justi ce Act,2 there is a provision for allowing abandoned and desti tute 
children to be adopted. This presumably was to circumvent the personal laws which laid down 
stringent conditi ons for adopti ons. However, since the Juvenile Justi ce Act itself lacks clarity 
and the fact that the establishment of insti tuti ons required by the act have not been set up, 
there is a need to re-examine Indian adopti on laws.

The broad guidelines prescribed in L.K. Pandey’s judgements are:

“The government of India should, with the assistance of the Government of the 
States, prepare a list of recognised social or child welfare agencies with their names, 
addresses and other parti culars.”3

“Such list shall also be sent by the Government of India to each High Court with a 
request to forward it to the district courts within its jurisdicti on so that the High 
Courts and the district courts in the country would know which are the recognised 
social or child welfare agencies enti tled to process an applicati on for appointment of 
a foreigner as guardian.”4

The judgment also stated:

“It would be desirable if a Central Adopti on Resource Agency is set up by the 
Government of India with regional branches at a few centres which are acti ve in 
inter-country adopti ons. Such Central Adopti on Resource Agency can act as a clearing 
house of informati on in regard to children available for inter-country adopti on and all 
applicati ons by foreigners for taking Indian children in adopti on can then be forwarded 
by the social or child welfare agency in the foreign country to such Central Adopti on 
Resource Agency and the latt er can in its turn forward them to one or the other of the 
recognised social or child welfare agencies in the country.”5

1 1984(2) SCC 244

2 Juvenile Justi ce (Care and Protecti on) Act, 2000

3 Supra note 1 (7)

4 Ibid

5 Ibid (840)
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“Every social or child welfare agency taking children under its care can then be 
required to send to such Central Adopti on Resource Agency the names and parti culars 
of children under its care who are available for adopti on and the names and 
parti culars of such children can be entered in a register to be maintained by such 
Central Adopti on Resource Agency. But unti l such Central Adopti on Resource Agency 
is set up, an applicati on of a foreigner for taking an Indian child in adopti on must be 
routed through a recognised social or child welfare agency.”6

The Supreme Court has made further rulings subsequent to the original L.K. Pandey’s ruling 
in 1984, which have paved the way for an enhancement of the adopti on process in India. The 
Indian Council for Child Welfare (ICCW) fi led an applicati on to the court in 1987 regarding the 
fi nancing of scruti nising agencies that operate as a vetti  ng service to ensure the most suitable 
prospecti ve candidates are approved as suitable parents. This fi nance would contribute greatly 
to the effi  ciency of these scruti nising agencies.

Additi onally in 2001, an applicati on was made to reduce the period of ti me in which the 
biological parents of the adopted child can change their mind regarding the relinquishment of 
their child. The reducti on of the ti me period was seen as being in the best interest of the child 
and a reducti on from three to two months was granted by the court.7

Lastly, we come to the procedure to be followed by the court when an applicati on for 
guardianship of a child is made. The Guardians and Wards Act8 empowers the court to serve 
noti ce of an applicati on for guardianship from any person whom, in the opinion of the court 
should before entertaining an applicati on for guardianship, give noti ce to the Indian Council 
for Child Welfare (ICCW) or the Indian Council for Social Welfare (ICSW). 

The court would then have to scruti nise an applicati on for guardianship made on behalf of the 
foreigner wishing to adopt a child. A decision would be arrived at following an examinati on 
of the home study report, the child study report and also the documents and certi fi cates 
forwarded by the sponsoring social or child welfare agency. The applicati on must then be 
presented before the count so the court can sati sfy itself whether the principles and norms 
laid down have been observed and whether the potenti al foreign guardians qualify as suitable 
adopti ve parents. 

As things stand, L.K. Pandey’s judgement and CARA guidelines have set a precedent for all 
adopti on cases in India today.

6 Ibid (840)

7 2001(9) SCC 379

8 Guardians and Wards Act, 1890 (11)
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Lakshmi Kant Pandey
vs. 

Union of India

P.N. Bhagwati , R.S. Pathak and Amarendra Nath Sen, JJ.

P.N. Bhagwati , J.— This writ peti ti on has been initi ated on the basis of a lett er addressed 
by one Laxmi Kant Pandey, an advocate practi sing in this Court, complaining of malpracti ces 
indulged in by social organisati ons and voluntary agencies engaged in the work of off ering 
Indian children in adopti on to foreign parents. The lett er referred to a press report based on 
“empirical investi gati on carried out by the staff  of a reputed foreign magazine” called “The 
Mail” and alleged that not only Indian children of tender age are under the guise of adopti on 
“exposed to the long horrendous journey to distant foreign countries at great risk to their lives 
but in cases where they survive and where these children are not placed in the shelter and relief 
Homes, they in course of ti me become beggars or prosti tutes for want of proper care from their 
alleged foreign foster parents” The peti ti oner accordingly sought relief restraining India based 
private agencies “from carrying out further acti vity of routi ng children for adopti on abroad” 
and directi ng the Government of India, the Indian Council of Child Welfare and the Indian 
Council of Social Welfare to carry out their obligati ons in the matt er of adopti on of Indian 
children by foreign parents. This lett er was treated as a writ peti ti on and by an Order dated 
September 1, 1982 the Court issued noti ce to the Union of India, the Indian Council of Child 
Welfare and the Indian Council of Social Welfare to appear in answer to the writ peti ti on and 
assist the Court in laying down principles and norms which should be followed in determining 
whether a child should be allowed to be adopted by foreign parents and if so, the procedure 
to be followed for that purpose, with the object of ensuring the welfare of the child.

2.  The Indian Council of Social Welfare was the fi rst to fi le its writt en submissions in response 
to the noti ce issued by the Court and its writt en submission fi led on September 30, 1982 
not only carried considerable useful material bearing on the questi on of adopti on of Indian 
children by foreign parents but also contained various suggesti ons and recommendati ons 
for considerati on by the Court in formulati ng principles and norms for permitti  ng such 
adopti ons and laying down the procedure for that purpose. We shall have occasion to 
refer to this large material placed before us as also to discuss the various suggesti ons and 
recommendati ons made in the writt en submission by the Indian Council of Social Welfare 
when we take up for considerati on the various issues arising in the writ peti ti on. Suffi  ce it 
to state for the present that the writt en submission of the Indian Council of Social Welfare 
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is a well thought out document dealing comprehensively with various aspects of the 
problem in its manifold dimensions. When the writ peti ti on reached hearing before the 
Court on October, 12, 1982 the only writt en submission fi led was that of the Indian Council 
of Social Welfare and neither the Union of India nor the Indian Council of Child Welfare had 
made any response to the noti ce issued by the Court. But there was a telegram received 
from a Swedish organisati on called “Barnen Framfoer Allt Adopti oner” inti mati ng to the 
Court that this organisati on desired to parti cipate in the hearing of the writ peti ti on and 
to present proper material before the Court. SOS Children's Villages of India also appeared 
through their counsel Mrs Urmila Kapoor and applied for being allowed to intervene at 
the hearing of the writ peti ti on so that they could make their submissions on the questi on 
of adopti on of Indian children by foreign parents. Since SOS Children's Villages of India 
is admitt edly an organisati on concerned with welfare of children, the Court, by an Order 
dated October 12, 1982, allowed them to intervene and to make their submissions before 
the Court. The Court also by the same Order directed that the Registry may address a 
communicati on to Barnen Framfoer Allt Adopti oner informing them about the adjourned 
date of hearing of the writ peti ti on and stati ng that if they wished to present any material 
and make their submissions, they could do so by fi ling an affi  davit before the adjourned 
date of hearing. The Court also directed the Union of India to furnish before the next 
hearing of the writ peti ti on the names of “any Indian insti tuti ons or organisati ons other 
than the Indian Council of Social Welfare and the Indian Council of Child Welfare, which 
are engaged or involved in off ering Indian children for adopti on by foreign parents” and 
observed that if the Union of India does not have this informati on, they should gather the 
requisite informati on so far as it is possible for them to do so and to make it available to 
the Court. The Court also issued a similar directi on to the Indian Council of Child Welfare, 
Indian Council of Social Welfare and SOS Children's Villages of India. There was also a 
further directi on given in the same Order to the Union of India, the Indian Council of Child 
Welfare, the Indian Council of Social Welfare and the SOS Children's Villages of India “to 
supply to the Court informati on in regard to the names and parti culars of any foreign 
agencies which are engaged in the work of fi nding Indian children for adopti on for foreign 
parents”. The writ peti ti on was adjourned to November 9, 1982 for enabling the parti es 
to carry out these directi ons.

3.  It appears that the Indian Council of Social Welfare thereaft er, in compliance with the 
directi ons given by the Court, fi led copies of the Adopti on of Children Bill, 1972 and the 
Adopti on of Children Bill, 1980. The Adopti on of Children Bill, 1972 was introduced in the 
Rajya Sabha someti me in 1972 but it was subsequently dropped, presumably because of 
the oppositi on of the Muslims stemming from the fact that it was intended to provide 
for a uniform law of adopti on applicable to all communiti es including the Muslims It is a 
litt le diffi  cult to appreciate why the Muslims should have opposed this Bill which merely 
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empowered a Muslim to adopt if he so wished; it had no compulsive force requiring a 
Muslim to act contrary to his religious tenets: it was merely an enabling legislati on and 
if a Muslim felt that it was contrary to his religion to adopt, he was free not to adopt. 
But in view of the rather strong senti ments expressed by the members of the Muslim 
community and with a view not to off end their religious suscepti biliti es, the Adopti on of 
Children Bill, 1980 which was introduced in the Lok Sabha eight years later on December 
16, 1980, contained an express provision that it shall not be applicable to Muslims. Apart 
from this change in its coverage the Adopti on of Children Bill, 1980 was substanti ally 
in the same terms as the Adopti on of Children Bill, 1972. The Adopti on of Children Bill, 
1980 has unfortunately not yet been enacted into law but it would be useful to noti ce 
some of the relevant provisions of this Bill insofar as they indicate what principles and 
norms the Central Government regarded as necessary to be observed for securing the 
welfare of children sought to be given in adopti on to foreign parents and what procedural 
safeguards the Central Government thought, were essenti al for securing this end. Clauses 
23 and 24 of the Adopti on of Children Bill, 1980 dealt with the problem of adopti on of 
Indian children by parents domiciled abroad and, insofar as material, they provided as 
follows:

“23.(1)  Except under the authority of an order under Secti on 24, it shall not be lawful 
for any person to take or send out of India a child who is a citi zen of India to 
any place outside India with a view to the adopti on of the child by any person.

(2)  Any person who takes or sends a child out of India to any place outside India in 
contraventi on of sub-secti on (1) or makes or takes part in any arrangements 
for transferring the care and custody of a child to any person for that purpose 
shall be punishable with imprisonment for a term which may extend to six 
months, or with fi ne, or with both.

24. (1) If upon an applicati on made by a person who is not domiciled in India, the 
District Court is sati sfi ed that the applicant intends to adopt a child under the 
law of or within the country in which he is domiciled, and for that purpose 
desires to remove the child from India either immediately or aft er an interval, 
the court may make an order (in this secti on referred to as a provisional 
adopti on order) authorising the applicant to remove the child for the purpose 
aforesaid and giving to the applicant the care and custody of the child pending 
his adopti on as aforesaid:

 Provided that no applicati on shall be entertained unless it is accompanied by 
a certi fi cate by the Central Government to the eff ect that—

(i) the applicant is in its opinion a fi t person to adopt the child;

(ii) the welfare and interests of the child shall be safeguarded under the law 
of the country of domicile of the applicant;
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(iii) the applicant has made proper provision by way of deposit or bond or 
otherwise in accordance with the rules made under this Act to enable 
the child to be repatriated to India, should it become necessary for any 
reason.

(2)  The provisions of this Act relati ng to an adopti on order shall, as far as may be, 
apply in relati on to a provisional adopti on order made under this secti on.”

 The other clauses of the Adopti on of Children Bill, 1980 were sought to be made applicable 
in relati on to a provisional adopti on order by reason of sub-clause (3) of clause 24. The 
net eff ect of this provision, if the Bill were enacted into law, would be that in view of 
clause 17 no insti tuti on or organisati on can make any arrangement for the adopti on of 
an Indian child by foreign parents unless such insti tuti on or organisati on is licensed as a 
social welfare insti tuti on and under clause 21, it would be unlawful to make or to give to 
any person any payment or reward for or in considerati on of the grant by that person of 
any consent required in connecti on with the adopti on of a child or the transfer by that 
person of the care and custody of such child with a view to its adopti on or the making 
by that person of any arrangements for such adopti on. Moreover, in view of clause 8, 
no provisional adopti on order can be made in respect of an Indian child except with 
the consent of the parent or guardian of such child and if such child is in the care of an 
insti tuti on, except with the consent of the insti tuti on given on its behalf by all the persons 
entrusted with or in charge of its management, but the District Court can dispense with 
such consent if it is sati sfi ed that the person whose consent is to be dispensed with 
has abandoned, neglected or persistently ill-treated the child or has persistently failed 
without reasonable cause to discharge his obligati on as parent or guardian or cannot be 
found or is incapable of giving consent or is withholding consent unreasonably. When a 
provisional adopti on order is made by the District Court on the applicati on of a person 
domiciled abroad, such person would be enti tled to obtain the care and custody of the 
child in respect of which the order is made and to remove such child for the purpose of 
adopti ng it under the law or within the country in which he is domiciled. These provisions 
in the Adopti on of Children Bill, 1980 will have to be borne in mind when we formulate the 
guidelines which must be observed in permitti  ng an Indian child to be given in adopti on 
to foreign parents. Besides fi ling copies of the Adopti on of Children Bill, 1972 and the 
Adopti on of Children Bill, 1980, the Indian Council of Social Welfare also fi led two lists, 
one list giving names and parti culars of recognised agencies in foreign countries engaged 
in facilitati ng procurement of children from other countries for adopti on in their own 
respecti ve countries and the other list containing names and parti culars of insti tuti ons 
and organisati ons in India engaged in the work of off ering and placing Indian children for 
adopti on by foreign parents.

 …..
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5.  Pursuant to these directi ons given by the Court, various affi  davits and statements were 
fi led on behalf of the Indian Council of Social Welfare, Enfants Du Monde, Missionaries 
of Charity, Enfants De L's Espoir, Indian Associati on for Promoti on of Adopti on, Kuan-yin 
Charitable Trust, Terre Des Hommes (India) Society, Maharashtra State Women's Council, 
Legal Aid Services, West Bengal, SOS Children's Villages of India, Bhavishya Internati onal 
Union for Child Welfare and the Union of India. These affi  davits and statements placed 
before the Court a wealth of material bearing upon the questi on of adopti on of Indian 
children by foreign parents and made valuable suggesti ons and recommendati ons for 
the considerati on of the Court. These affi  davits and statements were supplemented 
by elaborate oral arguments which explored every facet of the questi on, involving not 
only legal but also sociological considerati ons. We are indeed grateful to the various 
parti cipants in this inquiry and to their counsel for the very able assistance rendered by 
them in helping us to formulate principles and norms which should be observed in giving 
Indian children in adopti on to foreign parents and the procedure that should be followed 
for the purpose of ensuring that such inter-country adopti ons do not lead to abuse 
maltreatment or exploitati on of children and secure to them a healthy, decent family life.

6.  It is obvious that in a civilized society the importance of child welfare cannot be over-
emphasized, because the welfare of the enti re community, its growth and development, 
depend on the health and well-being of its children. Children are a “supremely important 
nati onal asset” and the future well-being of the nati on depends on how its children 
grow and develop. The great poet Milton put it admirably when he said: “Child shows 
the man as morning shows the day” and the Study Team on Social Welfare said much 
to the same eff ect when it observed that “the physical and mental health of the nati on 
is determined largely by the manner in which it is shaped in the early stages”. The child 
is a soul with a being, a nature and capaciti es of its own, who must be helped to fi nd 
them, to grow into their maturity, into fullness of physical and vital energy and the utmost 
breath, depth and height of its emoti onal, intellectual and spiritual being; otherwise 
there cannot be a healthy growth of the nati on. Now obviously children need special 
protecti on because of their tender age and physique, mental immaturity and incapacity 
to look aft er themselves. That is why there is a growing realisati on in every part of the 
globe that children must be brought up in an atmosphere of love and aff ecti on and 
under the tender care and att enti on of parents so that they may be able to att ain full 
emoti onal, intellectual and spiritual stability and maturity and acquire self-confi dence and 
self-respect and a balanced view of life with full appreciati on and realisati on of the role 
which they have to play in the nati on building process without which the nati on cannot 
develop and att ain real prosperity because a large segment of the society would then 
be left  out of the developmental process. In India this consciousness is refl ected in the 
provisions enacted in the Consti tuti on. clause (3) of Arti cle 15 enables the State to make 
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special provisions inter alia for children and Arti cle 24 provides that no child below the 
age of fourteen years shall be employed to work in any factory or mine or engaged in 
any other hazardous employment. Clauses (e) and (f) of Arti cle 39 provide that the State 
shall direct its policy towards securing inter alia that the tender age of children is not 
abused, that citi zens are not forced by economic necessity to enter avocati ons unsuited to 
their age and strength and that children are given facility to develop in a healthy manner 
and in conditi ons of freedom and dignity and that childhood and youth are protected 
against exploitati on and against moral and material abandonment. These consti tuti onal 
provisions refl ect the great anxiety of the consti tuti on makers to protect and safeguard 
the interest and welfare of children in the country. The Government of India has also in 
pursuance of these consti tuti onal provisions evolved a Nati onal Policy for the Welfare of 
Children. This Policy starts with a goal-oriented preambulatory introducti on:

“The nati on's children are a supremely important asset. Their nurture and solicitude 
are our responsibility. Children's programme should fi nd a prominent part in our 
nati onal plans for the development of human resources, so that our children grow up 
to become robust citi zens, physically fi t, mentally alert and morally healthy, endowed 
with the skills and moti vati ons needed by society. Equal opportuniti es for development 
to all children during the period of growth should be our aim, for this would serve our 
larger purpose of reducing inequality and ensuring social justi ce.”

 The Nati onal Policy sets out the measures which the Government of India proposes to 
adopt towards att ainment of the objecti ves set out in the preambulatory introducti on 
and they include measures designed to protect children against neglect, cruelty and 
exploitati on and to strengthen family ti es “so that full potenti aliti es of growth of children 
are realised within the normal family neighbourhood and community environment”. The 
Nati onal Policy also lays down priority in programme formati on and it gives fairly high 
priority to maintenance, educati on and training of orphan and desti tute children. There is 
also provision made in the Nati onal Policy for consti tuti on of a Nati onal Children's Board 
and pursuant to this provision, the Government of India has consti tuted the Nati onal 
Children's Board with the Prime Minister as the chair-person. It is the functi on of the 
Nati onal Children's Board to provide a focus for planning and review and proper co-
ordinati on of the multi plicity of services striving to meet the needs of children and to 
ensure at diff erent levels conti nuous planning, review and co-ordinati on of all the essenti al 
services. The Nati onal Policy also stresses the vital role which the voluntary organisati ons 
have to play in the fi eld of educati on, health, recreati on and social welfare services for 
children and declares that it shall be the endeavour of State to encourage and strengthen 
such voluntary organisati ons.

7.  There has been equally great concern for the welfare of children at the internati onal level 
culminati ng in the Declarati on of the Rights of the Child adopted by the General Assembly 
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of the United Nati ons on November 20, 1959. The Declarati on in its Preamble points out 
that “the child, by reason of his physical and mental immaturity, needs special safeguards 
and care, including appropriate legal protecti on, before as well as aft er birth”, and that 
“mankind owes to the child the best it has to give” and proceeds to formulate several 
Principles of which the following are material for our present purpose:

“Principle 2.—The child shall enjoy special protecti on and shall be given opportuniti es 
and faciliti es, by law and by other means, to enable him to develop physically, mentally, 
morally, spiritually and socially in a healthy and normal manner and in conditi ons of 
freedom and dignity. In the enactment of laws for this purpose the best interests of 
the child shall be the paramount considerati on.

Principle 3.—The child shall be enti tled from his birth to a name and a nati onality.

Principle 6.—The child, for the full and harmonious development of his personality, 
needs love and understanding. He shall, wherever possible, grow up in the care and 
under the responsibility of his parents, and in any case in an atmosphere of aff ecti on 
and of moral and material security; a child of tender years shall not, save in excepti onal 
circumstances, be separated from his mother. Society and the public authoriti es shall 
have the duty to extend parti cular care to children without a family and to those 
without adequate means of support. Payment of State and other assistance towards 
the maintenance of children of large families is desirable.

Principle 9.—The child shall be protected against all forms of neglect, cruelty and 
exploitati on. He shall not be the subject of traffi  c, in any form.

Principle 10.—The child shall be protected from practi ces which may foster racial, 
religious and any other form of discriminati on. He shall be brought up in a spirit of 
understanding, tolerance, friendship among peoples, peace and universal brotherhood 
and in full consciousness that his energy and talents should be devoted to the service 
of his fellow men.”

 Every child has a right to love and be loved and to grow up in an atmosphere of love 
and aff ecti on and of moral and material security and this is possible only if the child is 
brought up in a family. The most congenial environment would, of course, be that of the 
family of his biological parents. But if for any reason it is not possible for the biological 
parents or other near relati ve to look aft er the child or the child is abandoned and it is 
either not possible to trace the parents or the parents are not willing to take care of the 
child, the next best alternati ve would be to fi nd adopti ve parents for the child so that 
the child can grow up under the loving care and att enti on of the adopti ve parents. The 
adopti ve parents would be the next best substi tute for the biological parents. The practi ce 
of adopti on has been prevalent in Hindu society for centuries and it is recognised by Hindu 
Law, but in a large number of other countries it is of comparati vely recent origin while 
in the Muslim countries it is totally unknown. Amongst Hindus, it is not merely ancient 
Hindu Law which recognises the practi ce of adopti on but it has also been legislati vely 
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recognised in the Hindu Adopti on and Maintenance Act, 1956. The adopti on of Children 
Bill, 1972 sought to provide for a uniform law of adopti on applicable to all communiti es 
including the Muslims but, as pointed out above, it was dropped owing to the strong 
oppositi on of the Muslim community. The Adopti on of Children Bill, 1980 is now pending 
in Parliament and if enacted, it will provide a uniform law of adopti on applicable to all 
communiti es in India excluding the Muslim community. Now when the parents of a child 
want to give it away in adopti on or the child is abandoned and it is considered necessary 
in the interest of the child to give it in adopti on, every eff ort must be made fi rst to fi nd 
adopti ve parents for it within the country, because such adopti on would steer clear of 
any problems of assimilati on of the child in the family of the adopti ve parents which 
might arise on account of cultural, racial or linguisti c diff erences in case of adopti on of 
the child by foreign parents. If it is not possible to fi nd suitable adopti ve parents for the 
child within the country, it may become necessary to give the child in adopti on to foreign 
parents rather than allow the child to grow up in an orphanage or an insti tuti on where 
it will have no family life and no love and aff ecti on of parents and quite oft en, in the 
socio-economic conditi ons prevailing in the country, it might have to lead the life of a 
desti tute, half-clad, half-hungry and suff ering from malnutriti on and illness. Paul Harrison 
a freelance journalist working for several U.N. Agencies including the Internati onal Year 
of the Child Secretariat points out that most Third World children suff er “because of their 
country's lack of resources for development as well as pronounced inequaliti es in the 
way available resources are distributed” and they face a situati on of absolute material 
deprivati on. He proceeds to say that for quite a large number of children in the rural 
areas, “poverty and lack of educati on of their parents, combined with litt le or no access 
to essenti al services of health, sanitati on and educati on, prevent the realisati on of their 
full human potenti al making them more likely to grow up uneducated, unskilled and 
unproducti ve” and their life is blighted by malnutriti on, lack of health care and disease 
and illness caused by starvati on, impure water and poor sanitati on. What Paul Harrison 
has said about children of the Third World applies to children in India and if it is not 
possible to provide to them in India decent family life where they can grow up under the 
loving care and att enti on of parents and enjoy the basic necessiti es of life such as nutriti ve 
food, health care and educati on and lead a life of basic human dignity with stability and 
security, moral as well as material, there is no reason why such children should not 
be allowed to be given in adopti on to foreign parents. Such adopti on would be quite 
consistent with our Nati onal Policy on Children because it would provide an opportunity 
to children, otherwise desti tute, neglected or abandoned, to lead a healthy decent life, 
without privati on and suff ering arising from poverty, ignorance, malnutriti on and lack of 
sanitati on and free from neglect and exploitati on, where they would be able to realise “full 
potenti al of growth”. But of course as we said every eff ort must be made fi rst to see if the 
child can be rehabilitated by adopti on within the country and if that is not possible, then 
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only adopti on by foreign parents, or as it is some ti me called “inter-country adopti on” 
should be acceptable. This principle stems from the fact that inter-country adopti on may 
involve trans-racial, trans-cultural and trans-nati onal aspects which would not arise in 
case of adopti on within the country and the fi rst alternati ve should therefore always be 
to fi nd adopti ve parents for the child within the country. In fact, the Draft  Guidelines of 
Procedures Concerning Inter-Country Adopti on formulated at the Internati onal Council 
of Social Welfare Regional Conference of Asia and Western Pacifi c held in Bombay in 
1981 and approved at the Workshop on Inter-Country Adopti on held in Brighton, U.K. on 
September 4, 1982, recognise the validity of this principle in Clause 3-1 which provides: 
“Before any plans are considered for a child to be adopted by a foreigner, the appropriate 
authority or agency shall consider all alternati ves for permanent family care within the 
child's own country”. Where, however, it is not possible to fi nd placement for the child in 
an adopti ve family within the country, we do not see anything wrong if a home is provided 
to the child with an adopti ve family in a foreign country. The Government of India also in 
the affi  davit fi led on its behalf by Miss B. Sennapati , Programme Offi  cer in the Ministry 
of Social Welfare seems to approve of inter-country adopti on for Indian children and 
the proceedings of the Workshop on Inter-Country Adopti on held in Brighton, U.K. on 
September 4, 1982 clearly show that the Joint Secretary, Ministry of Social Welfare who 
represented the Government of India at the Workshop “affi  rmed support of the Indian 
Government to the eff orts of the internati onal organisati ons in promoti ng measures to 
protect welfare and interests of children who are adopted abroad”.

8.  But while supporti ng inter-country adopti on, it is necessary to bear in mind that the 
primary object of giving the child in adopti on being the welfare of the child, great care 
has to be exercised in permitti  ng the child to be given in adopti on to foreign parents, 
lest the child may be neglected or abandoned by the adopti ve parents in the foreign 
country or the adopti ve parents may not be able to provide to the child a life of moral or 
material security or the child may be subjected to moral or sexual abuse or forced labour 
or experimentati on for medical or other research and may be placed in a worse situati on 
than that in his own country. The Economic and Social Council as also the Commission 
for Social Development have therefore tried to evolve social and legal principles for the 
protecti on and welfare of children given in inter-country adopti on. The Economic and 
Social Council by its Resoluti on 1925 LVIII requested the Secretary General of the United 
Nati ons to convene a group of experts with relevant experience of family and child welfare 
with the following mandate:

“(a)  To prepare a draft  declarati on of social and legal principles relati ng to adopti on 
and foster placement of children nati onally and internati onally, and to review and 
appraise the recommendati ons and guidelines incorporated in the report of the 
Secretary-General and the relevant material submitt ed by Governments already 
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available to the Secretary-General and the regional commissions.

(b)  To draft  guidelines for the use of Governments in the implementati on of the above 
principles, as well as suggesti ons for improving procedures within the context of 
their social development— including family and child welfare programmes.”

 Pursuant to this mandate an expert group meeti ng was convened in Geneva in December 
1978 and this expert group adopted a “Draft  declarati on on social and legal principles 
relati ng to the protecti on and welfare of children with special reference of foster placement 
and adopti on, nati onally and internati onally”. The Commission for Social Development 
considered the draft  Declarati on at its Twenty-sixth Session and expressed agreement 
with its contents and the Economic and Social Council approved the draft  Declarati on and 
requested the General Assembly to consider it in a suitable manner. None of the parti es 
appearing could give us informati on whether any acti on has been taken by the General 
Assembly. But the draft  Declarati on is a very important document inasmuch as it lays 
down certain social and legal principles which must be observed in case of inter-country 
adopti on. Some of the relevant principles set out in the draft  Declarati on may be referred 
to with advantage:

“Arti cle 2. It is recognized that the best child welfare is good family welfare.

4.  When biological family care is unavailable or inappropriate, substi tute family care 
should be considered.

7.  Every child has a right to a family. Children who cannot remain in their biological 
family should be placed in foster family or adopti on in preference to insti tuti ons, 
unless the child's parti cular needs can best be met in a specialized facility.

8.  Children for whom insti tuti onal care was formerly regarded as the only opti on 
should be placed with families, both foster and adopti ve.

12.  The primary purpose of adopti on is to provide a permanent family for a child who 
cannot be cared for by his/her biological family.

14.  In considering possible adopti on placements, those responsible for the child should 
select the most appropriate environment for the parti cular child concerned.

15.  Suffi  cient ti me and adequate counselling should be given to the biological parents 
to enable them to reach a decision on their child's future, recognizing that it is in 
the child's best interest to reach this decision as early as possible.

16.  Legislati on and services should ensure that the child becomes an integral part of 
the adopti ve family.

17.  The need of adult adoptees to know about their background should be recognized.

19.  Governments should determine the adequacy of their nati onal services for 
children, and recognize those children whose needs are not being met by existi ng 
services. For some of these children, inter country adopti on may be considered as 
a suitable means of providing them with a family.
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21.  In each country, placements should be made through authorized agencies 
competent to deal with inter-country adopti on services and providing the same 
safeguards and standards as are applied in nati onal adopti ons.

22.  Proxy adopti ons are not acceptable, in considerati on of the child's legal and social 
safety.

23.  No adopti on plan should be considered before it has been established that 
the child is legally free for adopti on and the perti nent documents necessary to 
complete the adopti on are available. All necessary consents must be in a form 
which is legally valid in both countries. It must be defi nitely established that the 
child will be able to immigrate into the country of the prospecti ve adopters and 
can subsequently obtain their nati onality.

24.  In inter-country adopti ons, legal validati on of the adopti on should be assured in 
the countries involved.

25.  The child should at all ti mes have a name, nati onality and legal guardian.”

 Thereaft er at the Regional Conference of Asia and Western Pacifi c held by the Internati onal 
Council on Social Welfare in Bombay in 1981, draft  guidelines of procedure concerning 
inter-country adopti on were formulated and, as pointed out above, they were approved 
at the Workshop held in Brighton, U.K. on September 4, 1982. These guidelines were 
based on the draft  Declarati on and they are extremely relevant as they refl ect the almost 
unanimous thinking of parti cipants from various countries who took part in the Regional 
Conference in Bombay and in the Workshop in Brighton, U.K. There are quite a few of 
these guidelines which are important and which deserve serious considerati on by us:

“1.4. In all inter-country adopti on arrangements, the welfare of the child shall be 
prime considerati on.

Biological Parents:

2.2. When the biological parents are known they shall be off ered social work services 
by professionally qualifi ed workers (or experienced personnel who are supervised 
by such qualifi ed workers) before and aft er the birth of the child.

2.3. These services shall assist the parents to consider all the alternati ves for the child's 
future. Parents shall not be subject to any duress in making a decision about 
adopti on. No commitment to an adopti on plan shall be permitt ed before the birth 
of the child. Aft er allowing parents a reasonable ti me to reconsider any decision 
to relinquish a child for adopti on, the decision should become irrevocable.

2.5. If the parents decide to relinquish the child for adopti on, they shall be helped to 
understand all the implicati ons, including the possibility of adopti on by foreigners 
and of no further contact with the child.

2.6. Parents should be encouraged, where possible, to provide informati on about the 
child's background and development, and then own health.
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2.8. It is the responsibility of the appropriate authority or agency to ensure that when 
the parents relinquish a child for adopti on all of the legal requirements are met.

2.9. If the parents state a preference for the religious upbringing of the child, these 
wishes shall be respected as far as possible, but the best interest of the child will 
be the paramount considerati on.

2.10. If the parents are not known, the appropriate authority or agency, in whose care 
the child has been placed, shall endeavour to trace the parents and ensure that 
the above services are provided, before taking any acti on in relati on to adopti on 
of the child.

The Child:

3.1. Before any plans are considered for a child to be adopted by foreigners, the 
appropriate authority or agency shall consider all alternati ves for permanent 
family care within the child's own country.

3.2. A child-study report shall be prepared by professional workers (or experienced 
personnel who are supervised by such qualifi ed workers) of an appropriate 
authority or agency, to provide informati on which will form a basis for the 
selecti on of prospecti ve adopters for the child, assist with the child's need to know 
about his original family at the appropriate ti me, and help the adopti ve parents 
understand the child and have relevant informati on about him/her.

3.3. As far as possible, the child-study report shall include the following:

3.3.1. Identi fying informati on, supported where possible by documents.

3.3.2. Informati on about original parents, including their health and details of the 
mother's pregnancy and the birth.

3.3.3. Physical, intellectual and emoti onal development.

3.3.4. Health report.

3.3.5. Recent photograph.

3.3.6. Present environment—category of care (own home, foster home, insti tuti on, 
etc.) relati onships, routi nes and habits.

3.3.7. Social worker's assessment and reasons for suggesti ng inter-country adopti on.

3.4. Brothers and sisters and other children who have been cared for as siblings should 
not be separated by adopti on placement except for special reasons.

3.5. When a decision about an adopti on placement is fi nalised, adequate ti me and 
eff ort shall be given to preparati on of the child in a manner appropriate to his/her 
age and level of development. Informati on about the child's new country and new 
home, and counselling shall be provided by a skilled worker.

3.5 (a) Before any adopti on placement is fi nalized the child concerned shall be 
consulted in a manner appropriate to his/her age and level of development.
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3.6. When older children are placed for adopti on, the adopti ve parents should be 
encouraged to come to the child's country of origin, to meet him/her there, learn 
personally about his/her fi rst environment and escort the child to its new home.

Adopti ve Parents:

4.3. In additi on to the usual capacity for adopti ve parenthood, applicants need to 
have the capacity to handle the trans-racial, trans-cultural and trans-nati onal 
aspects of inter-country adopti ons.

4.4. A family study report shall be prepared by professional worker (or experienced 
personnel who are supervised by such qualifi ed workers) to indicate the basis on 
which the applicants were accepted as prospecti ve adopters. It should include 
an assessment of the parents' capacity to parent a parti cular type of child and 
provide relevant informati on for other authoriti es such as courts.

4.5. The report on the family study, which must be made in the community where the 
applicants are residing, shall include details of the following:

4.5.1. Identi fying informati on about parents and other members of the family, 
including any necessary documentati on.

4.5.2. Emoti onal and intellectual capaciti es of prospecti ve adopters, and their 
moti vati on to adopti on.

4.5.3. Relati onship (marital, family, relati ves, friends, community).

4.5.4. Health.

4.5.5. Accommodati on and fi nancial positi on.

4.5.6. Employment and other interests.

4.5.7. Religious affi  liati ons and/or atti  tudes.

4.5.8. Capacity for adopti ve parenthood, and details of child preferred (age, sex, 
degree of disability).

4.5.9. Support available from relati ves, friends, community.

4.5.10. Social worker's assessment and details of adopti on authority's approval.

4.5.11. Recent photograph of family.

Adopti on Authoriti es and Agencies:

5.1. Inter-country adopti on arrangements should be made only through Government 
adopti on authoriti es (or agencies recognised by them) in both sending and 
receiving countries. They shall use experienced staff  with professional social work 
educati on or experienced personnel supervised by such qualifi ed workers.

5.2. The appropriate authority or agency in the child's country should be informed 
of all proposed inter-country adopti ons and have the opportunity to sati sfy itself 
that all alternati ves in the country have been considered, and that inter-country 
adopti on is the opti mal choice of care for the child.
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5.3. Before any inter-country adopti on plan is considered, the appropriate authority or 
agency in the child's country should be responsible for establishing that the child 
is legally free for adopti on, and that the necessary documentati on is legally valid 
in both countries.

5.4. Approval of inter-country adopti on applicati ons is a responsibility of the 
appropriate authoriti es or agencies in both sending and receiving countries. An 
applicati on to adopt a child shall not be considered by a sending country unless it 
is forwarded through the appropriate authority or agency in the receiving country.

5.5. The appropriate authority or agency in both countries shall monitor the 
reimbursement of costs involved in inter-country adopti on to prevent profi teering 
and traffi  cking in children.

5.7. When a child goes to another country to be adopted, the appropriate authority or 
agency of the receiving country shall accept responsibility for supervision of the 
placement, and for the provision of progress reports for the adopti on authority or 
agency in the sending country for the period agreed upon.

5.8. In cases where the adopti on is not to be fi nalised in the sending country, the 
adopti on authority in the receiving country shall ensure that an adopti on order 
is sought as soon as possible but not later than 2 years aft er placement. It is the 
responsibility of the appropriate authority or agency in the receiving country to 
inform the appropriate authority or agency in the sending country, of the details 
of the adopti on order when it is granted.

5.8.1. In cases where the adopti on is to be fi nalised in the sending country aft er 
placement, it is the responsibility of the appropriate authority or agency in both 
the sending and receiving country to ensure that the adopti on is fi nalised as soon 
as possible.

5.9. If the placement is disrupted before the adopti on is fi nalised, the adopti on authority 
in the receiving country shall be responsible for ensuring, with the agreement 
of the adopti on authority in the sending country that a sati sfactory alternati ve 
placement is made with prospecti ve adopti ve parents who are approved by the 
adopti on authoriti es of both countries.

Adopti on Services and Communiti es:

6.1. Appropriate authoriti es or agencies in receiving countries shall ensure that 
there is adequate feedback to the appropriate authoriti es or agencies in sending 
countries, both in relati on to inter-country adopti on generally and to individual 
children where required.

6.3. The appropriate authoriti es and agencies in both sending and receiving countries 
have a responsibility for public educati on in relati on to inter-country adopti on, 
to ensure that when such adopti on is appropriate for children, public atti  tudes 
support this. Where public atti  tude is known to be discriminatory or likely to be 
hosti le on grounds of race or colour, the appropriate authority or agency in the 
sending country should not consider placement of the child.”
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Status of the child

“7.1. Family.—It is essenti al that in inter-country adopti on child is given the same 
legal status and rights of inheritance, as if she/he had been born to the adopti ve 
parents in marriage.

7.2. Name.—When the legal adopti on process is concluded the child shall have the 
equivalent of a birth registrati on certi fi cate.

7.3. Nati onality.—When——— the legal adopti on is concluded, the child shall be 
granted appropriate citi zenship.

7.5. Immigrati on.— Before an inter-country adopti on placement with parti cular 
prospecti ve adopters is proposed, the appropriate authority or agency in the 
child's country shall ensure that there is no hindrance to the child entering the 
prospecti ve adopters' country, and that travel documents can be obtained at the 
appropriate ti me.”

 We shall examine these provisions of the draft  Declarati on and the draft  guidelines of 
procedure when we proceed to consider and lay down the principles and norms which 
should be followed in inter-country adopti on.

9.  Now it would be convenient at this stage to set out the procedure which is at present 
being followed for giving a child in adopti on to foreign parents. Since there is no statutory 
enactment in our country providing for adopti on of a child by foreign parents or laying 
down the procedure which must be followed in such a case, resort is had to the provisions 
of the Guardians and Wards Act, 1890 for the purpose of facilitati ng such adopti on. This 
Act is an old statute enacted for the purpose of providing for appointment of guardian 
of the person or property of a minor. Secti on 4 sub-secti on (5) clause (a) defi nes the 
“court” to mean the District Court having jurisdicti on to entertain an applicati on under 
the Act for an order appointi ng or declaring a person to be a guardian and the expression 
“District Court” is defi ned in sub-secti on (4) of Secti on 4 to have the same meaning as 
assigned to it in the Code of Civil Procedure and includes a High Court in the exercise of its 
ordinary original civil jurisdicti on. Secti on 7 sub-secti on (1) provides that where the court 
is sati sfi ed that it is for the welfare of a minor that an order should be made appointi ng a 
guardian of his person or property or both or declaring a person to be such a guardian, the 
court may make an order accordingly and, according to Secti on 8, such an order shall not 
be made except on the applicati on of one of four categories of persons specifi ed in clauses 
(a) to (d), one of them being “the person desirous of being the guardian of the minor” and 
the other being “any relati ve or friend of the minor”. Sub-secti on (1) of Secti on 9 declares 
that if the “applicati on” is with respect to the guardianship of the person of the minor 
— and that is the kind of applicati on which is availed of for the purpose of inter-country 
adopti on — it shall be made to the District Court having jurisdicti on in the place where 
the minor ordinarily resides. Then follows Secti on 11, sub-secti on (1) which prescribes 
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that if the court is sati sfi ed that there is ground for proceeding on the applicati on, it shall 
fi x a date for the hearing thereof and cause noti ce of the applicati on and of the date fi xed 
for the hearing to be served on the parents of the minor if they are residing in any State 
to which the Act extends, the person if any named in the peti ti on as having the custody 
or possession of the person of the minor, the person proposed in the applicati on to be 
appointed guardian and any other person to whom, in the opinion of the court, special 
noti ce of the applicati on should be given. Secti on 17 provides that in appointi ng guardian 
of a minor, the court shall be guided by what, consistently with the law to which the 
minor is subject, appears in the circumstances to be for the welfare of the minor and in 
considering what will be for the welfare of the minor, the court shall have regard to the 
age, sex, and religion of the minor, the character and capacity of the proposed guardian 
and his nearness of kin to the minor, the wishes, if any, of a deceased parent and any 
existi ng or previous relati ons of the proposed guardian with the minor or his property. 
The last material secti on is Secti on 26 which provides that a guardian of the person of a 
minor appointed by the court shall not, without the leave of the court by which he was 
appointed, remove the ward from the limits of its jurisdicti on, except for such purposes 
as may be prescribed and the leave to be granted by the court may be special or general. 
These are the relevant provisions of the Guardians and Wards Act, 1890 which have a 
bearing on the procedure which is at present being followed for the purpose of carrying 
through inter-country adopti on. The foreign parent makes an applicati on to the court for 
being appointed guardian of the person of the child whom he wishes to take in adopti on 
and for leave of the court to take the child with him to his country on being appointed 
such guardian. The procedure to be followed by the court in disposing of such applicati on 
is laid down by three High Courts in the country with a view to protecti ng the interest 
and safeguarding the welfare of the child, but so far as the rest of the High Courts are 
concerned, they do not seem to have taken any steps so far in that directi on. Since most 
of the applicati ons by foreign parents wishing to take a child in adopti on in the State of 
Maharashtra are made on the original side of the High Court of Bombay that High Court 
has issued a noti fi cati on dated May 10, 1972 incorporati ng Rule 361-B in Chapter XX of 
the Rules of the High Court of Bombay (Original Side), 1957 and this newly added rule 
provides inter alia as follows:

“When a foreigner makes an applicati on for being appointed as the guardian of the 
person or property of a minor, the Prothonotary and Senior Master shall address a 
lett er to the Secretary of the Indian Council of Social Welfare, informing him of the 
presentati on of the applicati on and the date fi xed for the hearing thereof. He shall 
also inform him that any representati on which the Indian Council of Social Welfare 
may make in the matt er would be considered by the Court before passing the order 
on the applicati on. A copy of the applicati on shall be forwarded to the Secretary of 
the Indian Council of Social Welfare along with the lett er of Prothonotary and Senior 
Master.”
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 The High Court of Delhi has also issued instructi ons on the same lines to the courts 
subordinate to it and these instructi ons read as follows:

“(i)  A foreigner desirous of being appointed guardian or the person of a minor 
and praying for leave to remove the minor to a foreign country, shall make an 
applicati on for the purpose in the prescribed form under the Guardians and Wards 
Act, att aching with it three copies of passport size photographs of the minor, duly 
att ested by the person having custody of the minor at the ti me;

(ii)  If the court is sati sfi ed that there is no ground for proceeding on the applicati on, 
it shall fi x a day for the hearing thereof and cause noti ce of the applicati on and 
of the date fi xed for the hearing on the person and in the manner menti oned in 
Secti on 11, Guardians and Wards Act, 1890 as also to the general public and the 
Secretary of the Indian Council of Child Welfare and consider their representati on;

(iii)  Every person appointed guardian of the person of a minor shall execute a bond 
with or without a surety or sureti es as the court may think fi t to direct and in such 
sum as the court may fi x, having regard to the welfare of the minor and to ensure 
his producti on in the court if and when so required by the court;

(iv)  On the court making an order for the appointment of a foreigner guardian of the 
person of an Indian minor, a copy of the minor's photograph shall be countersigned 
by the court and issued to the guardian or joint guardian, as the case may be, 
appointed by the court along with the certi fi cate of guardianship.”

 The High Court of Gujarat has not framed any specifi c rule for this purpose like the High 
Courts of Bombay and Delhi but in a judgment delivered in 1982 in the case of In re, 
Rasiklal Chhaganlal Mehta1, the High Court of Gujarat has made the observati ons:

“... In order that the courts can sati sfactorily decide an inter-country adopti on case 
against the aforesaid background and in the light of the above referred guidelines, 
we consider it necessary to give certain directi ons. In all such cases, the Court should 
issue noti ce to the Indian Council of Social Welfare (175, Dadabhai Naoroji Road, 
Bombay-400001) and seek its assistance. If the Indian Council of Social Welfare so 
desires, it should be made a party to the proceedings. If the Indian Council of Social 
Welfare does not appear, or if it is unable, for some reason, to render assistance, the 
Court should issue noti ce to an independent, reputed and publicly/offi  cially recognised 
social welfare agency working in the fi eld and in the area and request it to render 
assistance in the matt er....”

 The object of giving noti ce to the Indian Council of Social Welfare or the Indian Council 
for Child Welfare or any other independent, reputed and publicly or offi  cially recognised 
social welfare agency is obviously to ensure that the applicati on of foreign parents for 
guardianship of the child with a view to its eventual adopti on is properly and carefully 
scruti nised and evaluated by an expert body having experience in the area of child welfare 
with a view to assisti ng the court in coming to the conclusion whether it will be in the 
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interest of the child, promoti ve of its welfare, to be adopted by the foreign parents making 
the applicati on or in other words, whether such adopti on will provide moral and material 
security to the child with an opportunity to grow into the full stature of its personality 
in an atmosphere of love and aff ecti on and warmth of a family hearth and home. This 
procedure which has been evolved by the High Courts of Bombay, Delhi and Gujarat is, in 
our opinion, eminently desirable and it can help considerably to reduce, if not eliminate, 
the possibility of the child being adopted by unsuitable or undesirable parents or being 
placed in a family where it may be neglected, maltreated or exploited by the adopti ve 
parents. We would strongly commend this procedure for acceptance by every court in 
the country which has to deal with an applicati on by a foreign parent for appointment of 
himself as guardian of a child with a view to its eventual adopti on. We shall discuss this 
matt er a litt le more in detail when we proceed to consider what principles and norms 
should be laid down for inter-country adopti on, but, in the meanwhile, proceeding 
further with the narrati on of the procedure followed by the courts in Bombay, Delhi and 
Gujarat, we may point out that when noti ce is issued by the court, the Indian Council 
of Social Welfare or the Indian Council for Child Welfare or any other recognised social 
welfare agency to which noti ce is issued, prepares what may conveniently be described 
as a child study report and submits it to the court for its considerati on. What are the 
diff erent aspects relati ng to the child in respect of which the child study report should 
give informati on is a matt er which we shall presently discuss, but suffi  ce it to state for the 
ti me being that the child study report should contain legal and social data in regard to the 
child as also an assessment of its behavioural patt ern and its intellectual, emoti onal and 
physical development. The Indian Council of Social Welfare has evolved a standardised 
form of the child study report and it has been annexed as Ex. “C” to the reply fi led in 
answer to the noti ce issued by the court. Ordinarily an adopti on proposal from a foreign 
parent is sponsored by a social or child welfare agency recognised or licensed by the 
Government of the country in which the foreign parent resides and the applicati on of the 
foreign parent for appointment as guardian of the child is accompanied by a home study 
report prepared by such social or child welfare agency. The home study report contains 
an assessment of the fi tness and suitability of the foreign parent for taking the child in 
adopti on based on his antecedents, family background, fi nancial conditi on, psychological 
and emoti onal adaptability and the capacity to look aft er the child aft er adopti on despite 
racial, nati onal and cultural diff erences. The Indian Council of Social Welfare has set out 
in annexure “B” to the reply fi led by it, guidelines for the preparati on of the home study 
report in regard to the foreign parent wishing to take a child in adopti on, and it is obvious 
from these guidelines which we shall discuss a litt le later, that the home study report is 
intended to provide social and legal facts in regard to the foreign parent with a view to 
assisti ng the court in arriving at a proper determinati on of the questi on whether it will be 
in the interest of the child to be given in adopti on to such foreign parent. The court thus 
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has in most cases where an applicati on is made by a foreign parent for being appointed 
guardian of a child in the courts in Bombay, Delhi and Gujarat, the child study report as 
well as the home study report together with other relevant material in order to enable 
it to decide whether it will be for the welfare of the child to be allowed to be adopted 
by the foreign parent and if on a considerati on of these reports and material, the court 
comes to the conclusion that it will be for the welfare of the child, the court makes an 
order appointi ng the foreign parent as guardian of the child with liberty to him to take the 
child to his own country with a view to its eventual adopti on. Since adopti on in a foreign 
country is bound to take some ti me and ti ll then the child would conti nue to be under the 
guardianship of the foreign parent by virtue of the order made by the court, the foreign 
parent as guardian would conti nue to be accountable to the court for the welfare of the 
child and the court therefore takes a bond from him with or without surety or sureti es 
in such sum as may be thought fi t for ensuring its producti on if and when required by 
the court. The foreign parent then takes the child to his own country either personally or 
through an escort and the child is then adopted by the foreign parent according to the 
law of his country and on such adopti on, the child acquires the same status as a natural 
born child with the same rights of inheritance and succession as also the same nati onality 
as the foreign parent adopti ng it. This is broadly the procedure which is followed in the 
courts in Bombay, Delhi and Gujarat and there can be no doubt that, by and large, this 
procedure tends to ensure the welfare of the child, but even so, there are several aspects 
of procedure and detail which need to be considered in order to make sure that the child 
is placed in the right family where it will be able to grow into full maturity of its personality 
with moral and material security and in an atmosphere of love and warmth and it would 
not be subjected to neglect, maltreatment or exploitati on.

10.  Now one thing is certain that in the absence of a law providing for adopti on of an Indian 
child by a foreign parent, the only way in which such adopti on can be eff ectuated is by 
making it in accordance with the law of the country in which the foreign parent resides. 
But in order to enable such adopti on to be made in the country of the foreign parent, it 
would be necessary for the foreign parent to take the child to his own country where the 
procedure for making the adopti on in accordance with the law of that country can be 
followed. However, the child which is an Indian nati onal cannot be allowed to be removed 
out of India by the foreign parent unless the foreign parent is appointed guardian of the 
person of the child by the court and is permitt ed by the court to take the child to his own 
country under the provisions of the Guardians and Wards Act, 1890. Today, therefore, as 
the law stands, the only way in which a foreign parent can take an Indian child in adopti on 
is by making an applicati on to the court in which the child ordinarily resides for being 
appointed guardian of the person of the child with leave to remove the child out of India 
and take it to his own country for the purpose of adopti ng it in accordance with the law 
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of his country. We are defi nitely of the view that such inter-country adopti on should be 
permitt ed aft er exhausti ng the possibility of adopti on within the country by Indian parents. 
It has been the experience of a large number of social welfare agencies working in the area 
of adopti on that, by and large, Indian parents are not enthusiasti c about taking a stranger 
child in adopti on and even if they decide to take such child in adopti on, they prefer to 
adopt a boy rather than a girl and they are wholly averse to adopti ng a handicapped child, 
with the result that the majority of abandoned, desti tute or orphan girls and handicapped 
children have very litt le possibility of fi nding adopti ve parents within the country and their 
future lies only in adopti on by foreign parents. But at the same ti me it is necessary to bear 
in mind that by reason of the unavailability of children in the developed countries for 
adopti on, there is a great demand for adopti on of children from India and consequently 
there is increasing danger of ill-equipped and someti mes even undesirable organisati ons 
or individuals acti vising themselves in the fi eld of inter-country adopti on with a view to 
traffi  cking in children and someti mes it may also happen that the immediate prospect of 
transporti ng the child from neglect and abandonment to material comfort and security 
by placing it with a foreigner may lead to other relevant factors such as the intangible 
needs of the child, its emoti onal and psychological requirements and possible diffi  culty 
of its assimilati on and integrati on in a foreign family with a diff erent racial and cultural 
background, being under-emphasized, if not ignored. It is therefore necessary to evolve 
normati ve and procedural safeguards for ensuring that the child goes into the right family 
which would provide it warmth and aff ecti on of family life and help it to grow and develop 
physically, emoti onally, intellectually and spiritually. These safeguards we now proceed to 
examine.

11.  We may make it clear at the outset that we are not concerned here with cases of adopti on 
of children living with their biological parents, for in such class of cases, the biological 
parents would be the best persons to decide whether to give their child in adopti on to 
foreign parents. It is only in those cases where the children sought to be taken in adopti on 
are desti tute or abandoned and are living in social or child welfare centres that it is 
necessary to consider what normati ve and procedural safeguards should be forged for 
protecti ng their interest and promoti ng their welfare.

12.  Let us fi rst consider what are the requirements which should be insisted upon so far 
as a foreigner wishing to take a child in adopti on is concerned. In the fi rst place, every 
applicati on from a foreigner desiring to adopt a child must be sponsored by a social or 
child welfare agency recognised or licensed by the government of the country in which the 
foreigner is resident. No applicati on by a foreigner for taking a child in adopti on should be 
entertained directly by any social or welfare agency in India working in the area of inter-
country adopti on or by any insti tuti on or centre or home to which children are committ ed 
by the juvenile court. This is essenti al primarily for three reasons.
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13.  Firstly, it will help to reduce, if not eliminate altogether, the possibility of profi teering and 
traffi  cking in children, because if a foreigner were allowed to contact directly agencies or 
individuals in India for the purpose of obtaining a child in adopti on, he might, in his anxiety 
to secure a child for adopti on, be induced or persuaded to pay any unconscionable or 
unreasonable amount which might be demanded by the agency or individual procuring 
the child. Secondly it would be almost impossible for the court to sati sfy itself that the 
foreigner who wishes to take the child in adopti on would be suitable as a parent for the 
child and whether he would be able to provide a stable and secure family life to the child 
and would be able to handle trans-racial, trans-cultural and trans-nati onal problems likely 
to arise from such adopti on, because, where the applicati on for adopti ng a child has not 
been sponsored by a social or child welfare agency in the country of the foreigner, there 
would be no proper and sati sfactory home study report on which the court can rely. 
Thirdly, in such a case, where the applicati on of a foreigner for taking a child in adopti on 
is made directly without the interventi on of a social or child welfare agency, there would 
be no authority or agency in the country of the foreigner who could be made responsible 
for supervising the progress of the child and ensuring that the child is adopted at the 
earliest in accordance with law and grows up in an atmosphere of warmth and aff ecti on 
with moral and material security assured to it. The record shows that in every foreign 
country where children from India are taken in adopti on, there are social and child welfare 
agencies licensed or recognised by the government and it would not therefore cause any 
diffi  culty, hardship or inconvenience if it is insisted that every applicati on from a foreigner 
for taking a child in adopti on must be sponsored by a social or child welfare agency 
licensed or recognised by the government of the country in which the foreigner resides. It 
is not necessary that there should be only one social or child welfare agency in the foreign 
country through which an applicati on for adopti on of a child may be routed; there may be 
more than one such social or child welfare agencies, but every such social or child welfare 
agency must be licensed or recognised by the government of the foreign country and the 
court should not make an order for appointment of a foreigner as guardian unless it is 
sati sfi ed that the applicati on of the foreigner for adopti ng a child has been sponsored by 
such social or child welfare agency. The social or child welfare agency which sponsors the 
applicati on for taking a child in adopti on must get a home study report prepared by a 
professional worker indicati ng the basis on which the applicati on of the foreigner for 
adopti ng a child has been sponsored by it. The home study report should broadly include 
informati on in regard to the various matt ers set out in Annexure “A” to this judgment 
though it need not strictly adhere to the requirements of that annexure and it should also 
contain an assessment by the social or child welfare agency as to whether the foreigner 
wishing to take a child in adopti on is fi t and suitable and has the capacity to parent a child 
coming from a diff erent racial and cultural milieu and whether the child will be able to fi t 
into the environment of the adopti ve family and the community in which it lives. Every 
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applicati on of a foreigner for taking a child in adopti on must be accompanied by a home 
study report and the social or child welfare agency sponsoring such applicati on should 
also send along with it a recent photograph of the family, a marriage certi fi cate of the 
foreigner and his or her spouse as also a declarati on concerning their health together with 
a certi fi cate regarding their medical fi tness duly certi fi ed by a medical doctor, a declarati on 
regarding their fi nancial status along with supporti ng documents including employer's 
certi fi cate where applicable, income tax assessment orders, bank references and 
parti culars concerning the properti es owned by them, and also a declarati on stati ng that 
they are willing to be appointed guardian of the child and undertaking that they would 
adopt the child according to the law of their country within a period of not more than two 
years from the ti me of arrival of the child in their country and give inti mati on of such 
adopti on to the court appointi ng them as guardian as also to the social or child welfare 
agency in India processing their case, they would maintain the child and provide it 
necessary educati on and upbringing according to their status and they would also send to 
the court as also to the social or child welfare agency in India reports relati ng to the 
progress of the child along with its recent photograph, the frequency of such progress 
reports being quarterly during the fi rst two years and half yearly for the next three years. 
The applicati on of the foreigner must also be accompanied by a Power of Att orney in 
favour of an offi  cer of the social or child welfare agency in India which is requested to 
process the case and such Power of Att orney should authorise the Att orney to handle the 
case on behalf of the foreigner in case the foreigner is not in a positi on to come to India. 
The social or child welfare agency sponsoring the applicati on of the foreigner must also 
certi fy that the foreigner seeking to adopt a child is permitt ed to do so according to the 
law of his country. These certi fi cates, declarati ons and documents which must accompany 
the applicati on of the foreigner for taking a child in adopti on, should be duly notarised by 
a Notary Public whose signature should be duly att ested either by an offi  cer of the Ministry 
of External Aff airs or Justi ce or Social Welfare of the country of the foreigner or by an 
offi  cer of the Indian Embassy or High Commission or Consulate in that country. The social 
or child welfare agency sponsoring the applicati on of the foreigner must also undertake 
while forwarding the applicati on to the social or child welfare agency in India, that it will 
ensure adopti on of the child by the foreigner according to the law of his country within a 
period not exceeding two years and as soon as the adopti on is eff ected, it will send two 
certi fi ed copies of the adopti on order to the social or child welfare agency in India through 
which the applicati on for guardianship is processed, so that one copy can be fi led in court 
and the other can remain with the social or child welfare agency in India. The social or 
child welfare agency sponsoring the applicati on must also agree to send to the concerned 
social or child welfare agency in India progress reports in regard to the child, quarterly 
during the fi rst year and half yearly for the subsequent year or years unti l the adopti on is 
eff ected, and it must also undertake that in case of disrupti on of the family of the foreigner 
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before adopti on can be eff ected, it will take care of the child and fi nd a suitable alternati ve 
placement for it with the approval of the concerned social or child welfare agency in India, 
and report such alternati ve placement to the court handling the guardianship proceedings 
and such informati on shall be passed on both by the court as also by the concerned social 
or child welfare agency in India to the Secretary, Ministry of Social Welfare, Government 
of India. The Government of India shall prepare a list of social or child welfare agencies 
licensed or recognised for inter-country adopti on by the government of each foreign 
country where children from India are taken in adopti on and this list shall be prepared 
aft er getti  ng the necessary informati on from the government of each such foreign country 
and the Indian Diplomati c Mission in that foreign country. We may point out that the 
Swedish Embassy has in Annexure II to the affi  davit fi led on its behalf by Ulf Waltre, given 
names of seven Swedish organisati ons or agencies which are authorised by the Nati onal 
Board for Inter-Country Adopti on functi oning under the Swedish Ministry of Social Aff airs 
to “mediate” applicati ons for adopti on by Swedish nati onals and the Indian Council of 
Social Welfare has also in the reply fi led by it in answer to the writ peti ti on given a list of 
Government recognised organisati ons or agencies dealing in inter-country adopti on in 
foreign countries. It should not therefore be diffi  cult for the Government of India to 
prepare a list of social or child welfare agencies licensed or recognised for inter-country 
adopti on by the Government in various foreign countries. We direct the Government of 
India to prepare such list within six months from today and copies of such list shall be 
supplied by the Government of India to the various High Courts in India as also to the 
social or child welfare agencies operati ng in India in the area of inter-country adopti on 
under licence or recogniti on from the Government of India. We may of course make it 
clear that applicati ons of foreigners for appointment of themselves as guardians of 
children in India with a view to their eventual adopti on shall not be held up unti l such list 
is prepared by the Government of India but they shall be processed and disposed of in the 
light of the principles and norms laid down in this judgment.

14.  We then proceed to consider the positi on in regard to biological parents of the child 
proposed to be taken in adopti on. What are the safeguards which are required to be 
provided insofar as biological parents are concerned? We may make it clear at the outset 
that when we talk about biological parents, we mean both parents if they are together or 
the mother or the father if either is alone. Now it should be regarded as an elementary 
requirement that if the biological parents are known, they should be properly assisted 
in making a decision about relinquishing the child for adopti on, by the insti tuti on or 
centre or home for child care or social or child welfare agency to which the child is being 
surrendered. Before a decision is taken by the biological parents to surrender the child for 
adopti on, they should be helped to understand all the implicati ons of adopti on including 
the possibility of adopti on by a foreigner and they should be told specifi cally that in case 
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the child is adopted, it would not be possible for them to have any further contact with the 
child. The biological parents should not be subjected to any duress in making a decision 
about relinquishment and even aft er they have taken a decision to relinquish the child 
for giving in adopti on, a further period of about three months should be allowed to them 
to reconsider their decision. But once the decision is taken and not reconsidered within 
such further ti me as may be allowed to them, it must be regarded as irrevocable and the 
procedure for giving the child in adopti on to a foreigner can then be initi ated without 
any further reference to the biological parents by fi ling an applicati on for appointment 
of the foreigner as guardian of the child. Thereaft er there can be no questi on of once 
again consulti ng the biological parents whether they wish to give the child in adopti on 
or they want to take it back. It would be most unfair if aft er a child is approved by a 
foreigner and expenses are incurred by him for the purpose of maintenance of the child 
and someti mes on medical assistance and even hospitalisati on for the child, the biological 
parents were once again to be consulted for giving them a locus penitenti a to reconsider 
their decision. But in order to eliminate any possibility of mischief and to make sure that 
the child has in fact been surrendered by its biological parents, it is necessary that the 
insti tuti on or centre or home for child care or social or child welfare agency to which the 
child is surrendered by the biological parents, should take from the biological parents a 
document of surrender duly signed by the biological parents and att ested by at least two 
responsible persons and such document of surrender should not only contain the names 
of the biological parents and their address but also informati on in regard to the birth of 
the child and its background, health and development. If the biological parents state a 
preference for the religious upbringing of the child, their wish should as far as possible be 
respected, but ulti mately the interest of the child alone should be the sole guiding factor 
and the biological parents should be informed that the child may be given in adopti on 
even to a foreigner who professes a religion diff erent from that of the biological parents. 
This procedure can and must be followed where the biological parents are known and 
they relinquish the child for adopti on to an insti tuti on or centre or home for child care 
or hospital or social or child welfare agency. But where the child is an orphan, desti tute 
or abandoned child and its parents are not known, the insti tuti on or centre or home 
for child care or hospital or social or child welfare agency in whose care the child has 
come, must try to trace the biological parents of the child and if the biological parents 
can be traced and it is found that they do not want to take back the child, then the same 
procedure as outlined above should as far as possible be followed. But if for any reason 
the biological parents cannot be traced, then there can be no questi on of taking their 
consent or consulti ng them. It may also be pointed out that the biological parents should 
not be induced or encouraged or even be permitt ed to take a decision in regard to giving 
of a child in adopti on before the birth of the child or within a period of three months from 
the date of birth. This precauti on is necessary because the biological parents must have 
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reasonable ti me aft er the birth of the child to take a decision whether to rear up the child 
themselves or to relinquish it for adopti on and moreover it may be necessary to allow 
some ti me to the child to overcome any health problems experienced aft er birth.

15.  We may now turn to consider the safeguards which should be observed insofar as the 
child proposed to be taken in adopti on is concerned. It was generally agreed by all parti es 
appearing before the Court, whether as interveners or otherwise, that it should not be 
open to any and every agency or individual to process an applicati on from a foreigner 
for taking a child in adopti on and such applicati on should be processed only through a 
social or child welfare agency licensed or recognised by the Government of India or the 
Government of the State in which it is operati ng, or to put it diff erently in the language 
used by the Indian Council of Social Welfare in the reply fi led by it in answer to the 
writ peti ti on, “all private adopti ons conducted by unauthorised individuals or agencies 
should be stopped”. The Indian Council of Social Welfare and the Indian Council for Child 
Welfare are clearly two social or child welfare agencies operati ng at the nati onal level 
and recognised by the Government of India, as appears clearly from the lett er dated 
August 23, 1980 addressed by the Deputy Secretary to the Government of India to the 
Secretary, Government of Kerala, Law Department, Annexure “F” to the submissions 
fi led by the Indian Council for Child Welfare in response to the writ peti ti on. But apart 
from these two recognised social or child welfare agencies functi oning at the nati onal 
level, there are other social or child welfare agencies engaged in child care and welfare 
and if they have good standing and reputati on and are doing commendable work in the 
area of child care and welfare, there is no reason why they should not be recognised by 
the Government of India or the Government of a State for the purpose of inter-country 
adopti ons. We would direct the Government of India to consider and decide within a 
period of three months from today whether any of the insti tuti ons or agencies which 
have appeared as interveners in the present writ peti ti on are engaged in child care and 
welfare and if so, whether they deserve to be recognised for inter-country adopti ons. Of 
course it would be open to the Government of India or the Government of a State suo 
motu or on an applicati on made to it to recognise any other social or child welfare agency 
for the purpose of inter-country adopti ons, provided such social or child welfare agency 
enjoys good reputati on and is known for its work in the fi eld of child care and welfare. 
We would suggest that before taking a decision to recognise any parti cular social or child 
welfare agency for the purpose of inter-country adopti ons, the Government of India or 
the Government of a State would do well to examine whether the social or child welfare 
agency has proper staff  with professional social work experience, because otherwise it 
may not be possible for the social or child welfare agency to carry out sati sfactorily the 
highly responsible task of ensuring proper placement of a child with a foreign adopti ve 
family. It would also be desirable not to recognise an organisati on or agency which has 
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been set up only for the purpose of placing children in adopti on: it is only an organisati on 
or agency which is engaged in the work of child care and welfare which should be regarded 
as eligible for recogniti on, since inter-country adopti on must be looked upon not as an 
independent acti vity by itself, but as part of child welfare programme so that it may not 
tend to degenerate into trading. The Government of India or the Government of a State 
recognising any social or child welfare agency for inter-country adopti ons must insist as 
a conditi on of recogniti on that the social or child welfare agency shall maintain proper 
accounts which shall be audited by a chartered accountant at the end of every year and it 
shall not charge from the foreigner wishing to adopt a child any amount in excess of that 
actually incurred by way of legal or other expenses in connecti on with the applicati on for 
appointment of guardian including such reasonable remunerati on or honorarium for the 
work done and trouble taken in processing, fi ling and pursuing the applicati on as may be 
fi xed by the Court.

16.  Situati ons may frequently arise where a child may be in the care of a child welfare 
insti tuti on or centre or social or child welfare agency which has not been recognised by 
the Government. Since an applicati on for appointment as guardian can, according to the 
principles and norms laid down by us, be processed only by a recognised social or child 
welfare agency and none else, any unrecognised insti tuti on, centre or agency which has 
a child under its care would have to approach a recognised social or child welfare agency 
if it desires such child to be given in inter-country adopti on, and in that event it must 
send without any undue delay the name and parti culars of such child to the recognised 
social or child welfare agency through which such child is proposed to be given in inter-
country adopti on. Every recognised social or child welfare agency must maintain a register 
in which the names and parti culars of all children proposed to be given in inter-country 
adopti on through it must be entered and in regard to each such child the recognised social 
or child welfare agency must prepare a child study report through a professional social 
worker giving all relevant informati on in regard to the child so as to help the foreigner to 
come to a decision whether or not to adopt the child and to understand the child, if he 
decides to adopt it as also to assist the court in coming to a decision whether it will be for 
the welfare of the child to be given in adopti on to the foreigner wishing to adopt it. The 
child study report should contain as far as possible informati on in regard to the following 
matt ers:

“(1) Identi fying informati on, supported where possible by documents.

(2) Informati on about original parents, including their health and details of the 
mother's pregnancy and birth.

(3) Physical, intellectual and emoti onal development.

(4) Health report prepared by a registered medical practi ti oner preferably by a 
paediatrician.
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(5) Recent photograph.

(6) Present environment—category of care (own home, foster home, insti tuti on etc.), 
relati onships, routi nes and habits.

(7) Social workers assessment and reasons for suggesti ng inter-country adopti on.”

 The Government of India should, with the assistance of the Governments of the States, 
prepare a list of recognised social or child welfare agencies with their names, addresses 
and other parti culars and send such list to the appropriate department of the Government 
of each foreign country where Indian children are ordinarily taken in adopti on so that the 
social or child welfare agencies licensed or recognised by the Government of such foreign 
country for inter-country adopti ons, would know which social or child welfare agency in 
India they should approach for processing an applicati on of its nati onal for taking an Indian 
child in adopti on. Such list shall also be sent by the Government of India to each High 
Court with a request to forward it to the District Courts within its jurisdicti on so that the 
High Courts and the District Courts in the country would know which are the recognised 
social or child welfare agencies enti tled to process an applicati on for appointment of a 
foreigner as guardian. Of course, it would be desirable if a Central Adopti on Resource 
Agency is set up by the Government of India with regional branches at a few centres 
which are acti ve in inter-country adopti ons. Such Central Adopti on Resource Agency can 
act as a clearing house of informati on in regard to children available for inter-country 
adopti on and all applicati ons by foreigners for taking Indian children in adopti on can 
then be forwarded by the social or child welfare agency in the foreign country to such 
Central Adopti on Resource Agency and the latt er can in its turn forward them to one or 
the other of the recognised social or child welfare agencies in the country. Every social 
or child welfare agency taking children under its care can then be required to send to 
such Central Adopti on Resource Agency the names and parti culars of children under its 
care who are available for adopti on and the names and parti culars of such children can 
be entered in a register to be maintained by such Central Adopti on Resource Agency. But 
unti l such Central Adopti on Resource Agency is set up, an applicati on of a foreigner for 
taking an Indian child in adopti on must be routed through a recognised social or child 
welfare agency. Now before any such applicati on from a foreigner is considered, every 
eff ort must be made by the recognised social or child welfare agency to fi nd placement 
for the child by adopti on in an Indian family. Whenever any Indian family approaches a 
recognised social or child welfare agency for taking a child in adopti on, all faciliti es must 
be provided by such social or child welfare agency to the Indian family to have a look at 
the children available with it for adopti on and if the Indian family wants to see the child 
study report in respect of any parti cular child, such child study report must also be made 
available to the Indian family in order to enable the Indian family to decide whether they 
would take the child in adopti on. It is only if no Indian family comes forward to take a 
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child in adopti on within a maximum period of two months that the child may be regarded 
as available for inter-country adopti on, subject only to one excepti on, namely, that if the 
child is handicapped or is in bad state of health needing urgent medical att enti on, which 
is not possible for the social or child welfare agency looking aft er the child to provide, 
the recognised social or child welfare agency need not wait for a period of two months 
and it can and must take immediate steps for the purpose of giving such child in inter-
country adopti on. The recognised social or child welfare agency should, on receiving an 
applicati on of a foreigner for adopti on through a licensed or recognised social or child 
welfare agency in a foreign country, consider which child would be suitable for being 
given in adopti on to the foreigner and would fi t into the environment of his family and 
community and send the photograph and child study report of such child to the foreigner 
for the purpose of obtaining his approval to the adopti on of such child. The practi ce of 
accepti ng a general approval of the foreigner to adopt any child should not be allowed, 
because it is possible that if the foreigner has not seen the photograph of the child and 
has not studied the child study report and a child is selected for him by the recognised 
social or child welfare agency in India on the basis of his general approval, he may on the 
arrival of the child in his country fi nd that he does not like the child or that the child is 
not suitable in which event the interest of the child would be seriously prejudiced. The 
recognised social or child welfare agency must therefore insist upon approval of a specifi c 
known child and once that approval is obtained, that recognised social or child welfare 
agency should immediately without any undue delay proceed to make an applicati on for 
appointment of the foreigner as guardian of the child. Such applicati on would have to 
be made in the court within whose jurisdicti on the child ordinarily resides and it must 
be accompanied by copies of the home study reports, the child study report and other 
certi fi cates and documents forwarded by the social or child welfare agency sponsoring 
the applicati on of the foreigner for taking the child in adopti on.

17.  Before we proceed to consider what procedure should be followed by the court in dealing 
with an applicati on for appointment of a foreigner as guardian of a child, we may deal with 
a point of doubt which was raised before us, namely, whether the social or child welfare 
agency which is looking aft er the child should be enti tled to receive from the foreigner 
wishing to take the child in adopti on any amount in respect of maintenance of the child 
or its medical expenses. We were told that there are instances where large amounts are 
demanded by so-called social or child welfare agencies or individuals in considerati on of 
giving a child in adopti on and oft en this is done under the label of maintenance charges 
and medical expenses supposed to have been incurred for the child. This is a pernicious 
practi ce which is really nothing short of traffi  cking in children and it is absolutely necessary 
to put an end to it by introducing adequate safeguards. There can be no doubt that if an 
applicati on of a foreigner for taking a child in adopti on is required to be routed through 
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a recognised social or child welfare agency and the necessary steps for the purpose of 
securing appointment of the foreigner as guardian of the child have also to be taken 
only through a recognised social or child welfare agency, the possibility of any so-called 
social or child welfare agency or individual traffi  cking in children by demanding exorbitant 
amounts from prospecti ve adopti ve parents under the guise of maintenance charges and 
medical expenses or otherwise, would be almost eliminated. But, at the same ti me, it 
would not be fair to suggest that the social or child welfare agency which is looking aft er 
the child should not be enti tled to receive any amount from the prospecti ve adopti ve 
parent, when maintenance and medical expenses in connecti on with the child are actually 
incurred by such social or child welfare agency. Many of the social or child welfare agencies 
running homes for children have litt le fi nancial resources of their own and have to depend 
largely on voluntary donati ons and therefore if any maintenance or medical expenses are 
incurred by them on a child, there is no reason why they should not be enti tled to receive 
reimbursement of such maintenance and medical expenses from the foreigner taking the 
child in adopti on. We would therefore direct that the social or child welfare agency which is 
looking aft er the child selected by a prospecti ve adopti ve parent, may legiti mately receive 
from such prospecti ve adopti ve parent maintenance expenses at a rate not exceeding 
Rs 60 per day (this outer limit being subject to revision by the Ministry of Social Welfare, 
Government of India from ti me to ti me) from the date of selecti on of the child by him unti l 
the date the child leaves for going to its new home as also medical expenses including 
hospitalisati on charges, if any, actually incurred by such social or child welfare agency for 
the child. But the claim for payment of such maintenance charges and medical expenses 
shall be submitt ed to the prospecti ve adopti ve parent through the recognised social or 
child welfare agency which has processed the applicati on for guardianship and payment 
in respect of such claim shall not be received directly by the social or child welfare agency 
making the claim but shall be paid only through the recognised social or child welfare 
agency. This procedure will to a large extent eliminate traffi  cking in children for money or 
benefi ts in kind and we would therefore direct that this procedure shall be followed in the 
future. But while giving this directi on, we may make it clear that what we have said should 
not be interpreted as in any way preventi ng a foreigner from making voluntary donati on 
to any social or child welfare agency but no such donati on from a prospecti ve adopti ve 
parent shall be received unti l aft er the child has reached the country of its prospecti ve 
adopti ve parent.

18.  It is also necessary to point out that the recognised social or child welfare agency through 
which an applicati on of a foreigner for taking a child in adopti on is routed must, before 
off ering a child in adopti on, make sure that the child is free to be adopted. Where the 
parents have relinquished the child for adopti on and there is a document of surrender, the 
child must obviously be taken to be free for adopti on. So also where a child is an orphan or 
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desti tute or abandoned child and it has not been possible by the concerned social or child 
welfare agency to trace its parents or where the child is committ ed by a juvenile court to 
an insti tuti on, centre or home for committ ed children and is declared to be a desti tute 
by the juvenile court, it must be regarded as free for adopti on. The recognised social 
or child welfare agency must place suffi  cient material before the court to sati sfy it that 
the child is legally available for adopti on. It is also necessary that the recognised social 
or child welfare agency must sati sfy itself, fi rstly, that there is no impediment in the way 
of the child entering the country of the prospecti ve adopti ve parent; secondly, that the 
travel documents for the child can be obtained at the appropriate ti me and lastly, that the 
law of the country of the prospecti ve adopti ve parent permits legal adopti on of the child 
and that on such legal adopti on being concluded, the child would acquire the same legal 
status and rights of inheritance as a natural born child and would be granted citi zenship 
in the country of adopti on and it should fi le along with the applicati on for guardianship, a 
certi fi cate reciti ng such sati sfacti on.

19.  We may also at this stage refer to one other questi on that was raised before us, namely, 
whether a child under the care of a social or child welfare agency or hospital or orphanage 
in one State can be brought to another State by a social or child welfare agency for the 
purpose of being given in adopti on and an applicati on for appointment of a guardian of 
such child can be made in the Court of the latt er State. This questi on was debated before 
us in view of the judgment given by Justi ce Lenti n of the Bombay High Court on July 22, 
1982 in Miscellaneous Peti ti on No. 178 of 1982 and other allied peti ti ons. We agree with 
Justi ce Lenti n that the practi ce of social or child welfare agencies or individuals going 
to diff erent States for the purpose of collecti ng children for being given in inter-country 
adopti on is likely to lead to considerable abuse, because it is possible that such social or 
child welfare agencies or individuals may, by off ering monetary inducement, persuade 
indigent parents to part with their children and then give the children to foreigners in 
adopti on by demanding a higher price, which the foreigners in their anxiety to secure a 
child for adopti on may be willing to pay. But we do not think that if a child is relinquished 
by its biological parents or is an orphan or desti tute or abandoned child in its parent 
State, there should be any objecti on to a social or child welfare agency taking the child 
to another State, even if the object be to give it in adopti on, provided there are suffi  cient 
safeguards to ensure that such social or child welfare agency does not indulge in any 
malpracti ce. Since we are directi ng that every applicati on of a foreigner for taking a child 
in adopti on shall be routed only through a recognised social or child welfare agency and 
an applicati on for appointment of the foreigner as guardian of the child shall be made 
to the court only through such recognised social or child welfare agency, there would 
hardly be any scope for a social or child welfare agency or individual who brings a child 
from another State for the purpose of being given in adopti on to indulge in traffi  cking 
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and such a possibility would be reduced to almost nil. Moreover before proposing a child 
for adopti on, the recognised social or child welfare agency must sati sfy itself that the 
child has either been voluntarily relinquished by its biological parents without monetary 
inducement or is an orphan or desti tute or abandoned child and for this purpose, the 
recognised social or child welfare agency may require the agency or individual who has 
the care and custody of the child to state on oath as to how he came by the child and may 
also, if it thinks fi t, verify such statement, by directly enquiring from the biological parents 
or from the child care centre or hospital or orphanage from which the child is taken. 
This will considerably reduce the possibility of abuse while at the same ti me facilitati ng 
placement of children deprived of family love and care in smaller towns and rural areas. 
We do not see any reason why in cases of this kind where a child relinquished by its 
biological parents or an orphan or desti tute or abandoned child is brought by an agency 
or individual from one State to another, it should not be possible to apply for guardianship 
of the child in the Court of the latt er State, because the child not having any permanent 
place of residence, would then be ordinarily resident in the place where it is in the care 
and custody of such agency or individual. But, quite apart from such cases, we are of 
the view that in all cases where a child is proposed to be given in adopti on, enquiries 
regarding biological parents, whether they are traceable or not and if traceable, whether 
they have voluntarily relinquished the child and if not, whether they wish to take the 
child back, should be completed before the child is off ered for adopti on and thereaft er 
no att empt should be made to trace or contact the biological parents. This would obviate 
the possibility of an ugly and unpleasant situati on of biological parents coming forward 
to claim the child aft er it has been given to a foreigner in adopti on. It is also necessary 
while considering placement of a child in adopti on to bear in mind that brothers and 
sisters or children who have been brought up as siblings should not be separated except 
for special reasons and as soon as a decision to give a child in adopti on to a foreigner is 
fi nalised, the recognised social or child welfare agency must if the child has reached the 
age of understanding, take steps to ensure that the child is given proper orientati on and is 
prepared for going to its new home in a new country so that the assimilati on of the child 
to the new environment is facilitated.

20.  We must emphasize strongly that the enti re procedure which we have indicated above 
including preparati on of child study report, making of necessary enquiries and taking 
of requisite steps leading up to the fi ling of an applicati on for guardianship of the child 
proposed to be given in adopti on, must be completed expediti ously so that the child does 
not have to remain in the care and custody of a social or child welfare agency without the 
warmth and aff ecti on of family life, longer than is absolutely necessary.

21.  We may also point out that if a child is to be given in inter-country adopti on, it would be 
desirable that it is given in such adopti on as far as possible before it completes the age of 
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3 years. The reason is that if a child is adopted before it att ains the age of understanding, 
it is always easier for it to get assimilated and integrated in the new environment in which 
it may fi nd itself on being adopted by a foreign parent. Comparati vely it may be somewhat 
diffi  cult for a grown up child to get acclimati zed to new surroundings in a diff erent land 
and someti mes a problem may also arise whether foreign adopti ve parents would be able 
to win the love and aff ecti on of such grown up child. But we make it clear that when we 
say this, we do not wish to suggest for a moment that children above the age of three 
years should not be given in inter-country adopti on. There can be no hard and fast rule in 
this connecti on. Even children between the ages of 3 and 7 years may be able to assimilate 
themselves in the new surroundings without any diffi  culty and there is no reason why 
they should be denied the benefi t of family warmth and aff ecti on in the home of foreign 
parents, merely because they are past the age of 3 years. We would suggest that even 
children above the age of 7 years may be given in inter-country adopti on but we would 
recommend that in such cases, their wishes may be ascertained if they are in a positi on to 
indicate any preference. The stati sti cs placed before us show that even children past the 
age of 7 years have been happily integrated in the family of their foreign adopti ve parents.

22.  Lastly, we come to the procedure to be followed by the court when an applicati on for 
guardianship of a child is made to it. Secti on 11 of the Guardians and Wards Act, 1890 
provides for noti ce of the applicati on to be issued to various persons including the 
parents of the child if they are residing in any State to which the Act extends. But, we are 
defi nitely of the view that no noti ce under this secti on should be issued to the biological 
parents of the child, since it would create considerable amount of embarrassment and 
hardship if the biological parents were then to come forward and oppose the applicati on 
of the prospecti ve adopti ve parent for guardianship of the child. Moreover, the biological 
parents would then come to know who is the person taking the child in adopti on and with 
this knowledge they would at any ti me be able to trace the whereabouts of the child and 
they may try to contact the child resulti ng in emoti onal and psychological disturbance for 
the child which might aff ect his future happiness. The possibility also cannot be ruled out 
that if the biological parents know who are the adopti ve parents they may try to extort 
money from the adopti ve parents. It is therefore absolutely essenti al that the biological 
parents should not have any opportunity of knowing who are the adopti ve parents taking 
the child in adopti on and therefore noti ce of the applicati on for guardianship should not 
be given to the biological parents. We would direct that for the same reasons noti ce of 
the applicati on for guardianship should also not be published in any newspaper. Secti on 
11 of the Act empowers the court to serve noti ce of the applicati on for guardianship on 
any other person to whom, in the opinion of the court, special noti ce of the applicati on 
should be given and in exercise of this power the court should, before entertaining an 
applicati on for guardianship, give noti ce to the Indian Council of Child Welfare or the 
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Indian Council for Social Welfare or any of its branches for scruti ny of the applicati on with 
a view to ensuring that it will be for the welfare of the child to be given in adopti on to the 
foreigner making the applicati on for guardianship. The Indian Council of Social Welfare 
or the Indian Council of Child Welfare to which noti ce is issued by the court would have 
to scruti nise the applicati on for guardianship made on behalf of the foreigner wishing 
to take the child in adopti on and aft er examining the home study report, the child study 
report as also documents and certi fi cates forwarded by the sponsoring social or child 
welfare agency and making necessary enquiries, it must make its representati on to the 
court so that the court may be able to sati sfy itself whether the principles and norms as 
also the procedure laid down by us in this judgment have been observed and followed, 
whether the foreigner will be a suitable adopti ve parent for the child and the child will be 
able to integrate and assimilate itself in the family and community of the foreigner and 
will be able to get warmth and aff ecti on of family life as also moral and material stability 
and security and whether it will be in the interest of the child to be taken in adopti on by 
the foreigner. If the court is sati sfi ed then and then only it will make an order appointi ng 
the foreigner as guardian of the child and permitti  ng him to remove the child to his own 
country with a view to eventual adopti on. The court will also introduce a conditi on in the 
order that the foreigner who is appointed guardian shall make proper provision by way 
of deposit or bond or otherwise to enable the child to be repatriated to India should it 
become necessary for any reason. We may point out that such a provision is to be found 
in clause 24 of the Adopti on of Children Bill No. 208 of 1980 and in fact the practi ce of 
taking a bond from the foreigner who is appointed guardian of the child is being followed 
by the courts in Delhi as a result of practi ce instructi ons issued by the High Court of Delhi. 
The order will also include a conditi on that the foreigner who is appointed guardian shall 
submit to the court as also to the social or child welfare agency processing the applicati on 
for guardianship, progress reports of the child along with a recent photograph quarterly 
during the fi rst two years and half yearly for the next three years. The court may also while 
making the order permit the social or child welfare agency which has taken care of the 
child pending its selecti on for adopti on to receive such amount as the court thinks fi t from 
the foreigner who is appointed guardian of such child. The order appointi ng guardian shall 
carry, att ached to it, a photograph of the child duly countersigned by an offi  cer of the court. 
This enti re procedure shall be completed by the court expediti ously and as far as possible 
within a period of two months from the date of fi ling of the applicati on for guardianship 
of the child. The proceedings on the applicati on for guardianship should be held by the 
court in camera and they should be regarded as confi denti al and as soon as an order is 
made on the applicati on for guardianship the enti re proceedings including the papers and 
documents should be sealed. When an order appointi ng guardian of a child is made by the 
court, immediate inti mati on of the same shall be given to the Ministry of Social Welfare, 
Government of India as also to the Ministry of Social Welfare of the Government of the 



ADOPTION 201

State in which the court is situate and copies of such order shall also be forwarded to the 
two respecti ve ministries of social welfare. The Ministry of Social Welfare, Government 
of India shall maintain a register containing names and other parti culars of the children 
in respect of whom orders for appointment of guardian have been made as also names, 
addresses and other parti culars of the prospecti ve adopti ve parents who have been 
appointed such guardians and who have been permitt ed to take away the children for 
the purpose of adopti on. The Government of India will also send to the Indian Embassy 
or High Commission in the country of the prospecti ve adopti ve parents from ti me to 
ti me the names, addresses and other parti culars of such prospecti ve adopti ve parents 
together with parti culars of the children taken by them and requesti ng the Embassy or 
High Commission to maintain an unobtrusive watch over the welfare and progress of such 
children in order to safeguard against any possible maltreatment, exploitati on or use for 
ulterior purposes and to immediately report any instance of maltreatment, negligence or 
exploitati on to the Government of India for suitable acti on.

23.  We may add even at the cost of repeti ti on that the biological parents of a child taken 
in adopti on should not under any circumstances be able to know who are the adopti ve 
parents of the child nor should they have any access to the home study report or the child 
study report or the other papers and proceedings in the applicati on for guardianship of 
the child. The foreign parents who have taken a child in adopti on would normally have the 
child study report with them before they select the child for adopti on and in case they do 
not have the child study report, the same should be supplied to them by the recognised 
social or child welfare agency processing the applicati on for guardianship and from the 
child study report, they would be able to gather informati on as to who are the biological 
parents of the child, if the biological parents are known. There can be no objecti on in 
furnishing to the foreign adopti ve parents parti culars in regard to the biological parents 
of the child taken in adopti on, but it should be made clear that it would be enti rely at the 
discreti on of the foreign adopti ve parents whether and if so when, to inform the child 
about its biological parents. Once a child is taken in adopti on by a foreigner and the child 
grows up in the surroundings of the country of adopti on and becomes a part of the society 
of that country, it may not be desirable to give informati on to the child about its biological 
parents whilst it is young, as that might have the eff ect of exciti ng his curiosity to meet its 
biological parents resulti ng in unsett ling eff ect on its mind. But if aft er att aining the age 
of maturity, the child wants to know about its biological parents, there may not be any 
serious objecti on to the giving of such informati on to the child because aft er the child 
att ains maturity, it is not likely to be easily aff ected by such informati on and in such a case, 
the foreign adopti ve parents may, in exercise of their discreti on, furnish such informati on 
to the child if they so think fi t.
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24.  These are the principles and norms which must be observed and the procedure which 
must be followed in giving a child in adopti on to foreign parents. If these principles and 
norms are observed and this procedure is followed, we have no doubt that the abuses to 
which inter-country adopti ons if allowed without any safeguards, may lend themselves 
would be considerably reduced, if not eliminated and the welfare of the child would be 
protected and it would be able to fi nd a new home where it can grow in an atmosphere 
of warmth and aff ecti on of family life with full opportuniti es for physical, intellectual and 
spiritual development. We may point out that the adopti on of children by foreign parents 
need not wait unti l social or child welfare agencies are recognised by the Government 
as directed in this order, but pending recogniti on of social or child welfare agencies for 
the purpose of inter-country adopti ons, which interregnum, we hope, will not last for a 
period of more than two months, any social or child welfare agency having the care and 
custody of child may be permitt ed to process an applicati on of a foreigner, but barring 
this departure, the rest of the procedure laid down by us shall be followed wholly and the 
principles and norms enunciated by us in this Judgment shall be observed in giving a child 
in inter-country adopti on.

25.  The writ peti ti on shall stand disposed of in these terms Copies of this order shall be 
sent immediately to the Ministry of Social Welfare of the Government of India and the 
Ministry of Social Welfare of each of the State Governments as also to all the High Courts 
in the country and to the Indian Council of Social Welfare and the Indian Council of Child 
Welfare. We would direct that copies of this Order shall also be supplied to the Embassies 
and Diplomati c Missions of Norway, Sweden, France, Federal Republic of Germany and 
the United States of America and the High Commissions of Canada and Australia for their 
informati on since the stati sti cs show that these are the countries where Indian children 
are taken in adopti on.

*****

[This judgement is also reported in 1984(2) SCC 244]
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1.  This applicati on has been fi led by the Indian Council for Child Welfare for obtaining a 
directi on that when it is required to act as a scruti nising agency by the court, a certain 
amount should be directed to be paid to it for the scruti nising services rendered by it, 
since the scruti nising services would require employment of staff  and other necessary 
expenditure. Though this applicati on is made only by the Indian Council for Child Welfare, 
we apprehend that all other scruti nising agencies must also be facing the same diffi  culty. 
We would therefore direct that when the court makes an order appointi ng a foreign parent 
as guardian of a child with a view to its eventual adopti on in the foreign country, the court 
will provide that such amount shall be paid to the scruti nising agency for its services as 
the court thinks reasonable, having regard to the nature of the case and the extent and 
volume of the services rendered by the scruti nising agency. We think that in the case of 
an applicati on for appointment of a foreign parent as guardian of a child the court would 
be justi fi ed in directi ng payment of any reasonable amount varying between Rs 450 and 
Rs 500 but in appropriate cases where the court so thinks fi t, such amount may even 
exceed Rs 500. This amount shall be directed to be paid to the scruti nising agency by the 
recognised placement agency which has processed the applicati on of the foreign parent 
for being appointed guardian of the child with a view to its eventual adopti on and such 
placement agency shall have the right to recover such amount from the foreign parent 
whose applicati on for guardianship it has processed. This directi on will also apply mutati s 
mutandis in cases where an Indian parent makes an applicati on for appointi ng himself 
or herself as guardian of a child or a Hindu parent applies for permission to adopt a child 
under Secti on 9 sub-secti on (4) of the Hindu Adopti ons and Maintenance Act, 1956 and 
the case is referred to a scruti nising agency by the court, but in such cases the amount to 
be fi xed by the court for meeti ng the expenses of the scruti nising agency shall not exceed 
Rs 150. Both in the case of an applicati on on behalf of a foreign parent as also in the case 
of an applicati on an behalf of an Indian or Hindu parent, a copy of the order made by 
the court appointi ng the scruti nising agency shall be supplied to the scruti nising agency 
immediately aft er the order is made, together with the papers and documents submitt ed 
to the court in support of the applicati on for appointment of guardian or for permission 
to adopt.
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2.  This applicati on has been made by the peti ti oner since according to the peti ti oner there 
have been instances of illegal sales of babies. We may point out that by its very nature 
it is not possible to devise a foolproof formula which will in all cases prevent illegal sales 
of babies but a procedure can and must be formulated which will defi nitely reduce the 
possibility of such illegal sales. With this end in view, we would direct that all nursing 
homes and hospitals which come across abandoned or desti tute children or fi nd such 
children abandoned in their precincts or otherwise shall immediately give informati on 
in regard to the discovery or fi nd of such children to the Social Welfare Department of 
the concerned Government where such nursing homes or hospitals are situate in the 
capital of the State and in other cases to the Collector of the District and copies of such 
inti mati on will also be sent to the Foster Care Home where there is such a home run by 
the Government as also to the recognised placement agencies functi oning in the city or 
town where such nursing homes or hospitals are situate. The Social Welfare Department 
as also the Collector of the District will take care to ensure that this directi on given by us 
is followed by the nursing homes and hospitals within their jurisdicti on and if necessary 
inti mati on in regard to the discovery or fi nd of abandoned or desti tute children, if not sent 
by any parti cular nursing homes or hospitals to the Foster Care Home and the recognised 
placement agencies shall be forwarded to them by the Social Welfare Department and the 
Collector of the District.

3.  The Foster Care Home run by the government as also the recognised placement 
agencies in the capital of the State or in the District will also exchange with one another 
informati on regarding Indian parents who wish to take children in adopti on so that the 
Foster Care Home as also each recognised placement agency will have a consolidated 
list of such Indian parents. Each Indian parent who is registered with the Foster Care 
Home or a recognised placement agency as a prospecti ve parent wishing to take a child 
in adopti on and who has been informed by the recognised placement agency that a child 
is available for adopti on will be enti tled to informati on about all the children available for 
adopti on in the group specifi ed by him, according to the consolidated list maintained by 
the recognised placement agency.

4.  This Court directed in para 22 of the main judgment dated February 6, 1984 that the 
noti ce of the applicati on for guardianship should not be published in any newspaper and 
this was reiterated in the supplementary judgment dated September, 27, 1985, because 
otherwise the biological parents would come to know as to who are the parents taking 
the child in adopti on. The questi on raised in the present applicati on is as to whether this 
directi on should be confi ned only to cases of adopti on by foreign parents or it should be 
extended to cover cases where Hindu parent seek to take a child in adopti on and make 
an applicati on to the court for that purpose. We are of the view that having regard to the 
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object and purpose for which this directi on has been given, it cannot be confi ned to the 
case of adopti on by foreign parents. It must also cover the cases where Hindu parents make 
an applicati on under Secti on 9 sub-secti on (4) of the Hindu Adopti ons and Maintenance 
Act, 1956. We would, therefore, clarify the directi on given by us and direct that noti ce of 
an applicati on under Secti on 9 sub-secti on (4) of the Hindu Adopti ons and Maintenance 
Act, 1956 will also not be published in any newspaper. The present applicati on will stand 
disposed of accordingly.

5.  This applicati on has been fi led by the Karnataka State Council for Child Welfare complaining 
that the object and purpose for which various directi ons were given by this Court in its 
main judgment dated February 6, 1984 and the supplemental judgment dated September 
27, 1985 is being defeated by the practi ce which has been adopted in some places in the 
State of Karnataka where unrecognised agencies are using recognised placement agencies 
as post offi  ces for processing cases in respect of children which are in the custody of the 
unrecognised agencies and with which the recognised placement agencies have nothing 
to do. The result of this practi ce is that the recognised placement agencies merely act 
as conduit pipes for making and processing applicati ons for appointment of a foreigner 
as guardian of a child, even though the child is not with them at all and they are not 
even in contact with the foreign sponsoring agency or the foreigner wishing to take the 
child in adopti on. This practi ce, if it is prevalent in any part of the State of Karnataka or 
for that matt er, in the country, must meet with our disapprobati on. It is the recognised 
placement agency which has to prepare the child study report including the medical 
report for submission to the court alongwith the applicati on for appointment of the 
foreigner as guardian of the child and this obviously cannot be done unless the child is 
with the recognised placement agency, because the recognised placement agency has 
to observe the child and gather full informati on about it in order to be able to make 
the report for submission to the court. The recognised placement agency must therefore 
necessarily have the custody of the child for a period of at least one month before it can 
prepare a really genuine and sati sfactory child study report alongwith the medical report. 
If we permit the recognised placement agency to act merely as post offi  ce or conduit pipe 
for making and processing an applicati on for guardianship on behalf of an unrecognised 
agency, it would lead to manifold evils which it has been our endeavour to eliminate. We 
would therefore direct that no recognised placement agency shall make and process an 
applicati on for appointment of a foreigner as guardian of a child with a view to its eventual 
adopti on, unless the child has been in the custody of the recognised placement agency 
for a period of at least one month before the making of the applicati on and it shall not be 
permitt ed to act merely as a post offi  ce or conduit pipe for the benefi t of an unrecognised 
agency.
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6.  This applicati on of the Delhi Council for Child Welfare seeks clarifi cati on in respect of 
certain observati ons made by this Court in para 6 of the supplemental judgment dated 
September 27, 1985. This Court, while providing that children who are found abandoned 
should not be assumed to be free for adopti on but they must be produced before the 
Juvenile Court so that further inquiries can be made and their parents or guardians can be 
traced, directed the Juvenile Courts “that when children are selected for adopti on, release 
order should be passed by them expediti ously and without delay and proper vigilance in 
this behalf must be exercised by the High Courts” (SCC p. 705, para 6). The Delhi Council 
for Child Welfare has pointed out in this applicati on made by it for clarifi cati on that the 
Juvenile Courts are construing this observati on literally and mechanically and are taking 
the view that release orders in respect of the children produced before them are to be 
passed “expediti ously and without delay” only in cases where it can be said that the 
children “are selected for adopti on” and since no child can possibly be off ered in adopti on 
unless if is declared legally free for adopti on by the Juvenile Court, this directi on given by 
the court for expediti ous passing of release orders in cases where “children are selected 
for adopti on” has become meaningless and futi le and the court should suitably modify 
it. This contenti on raised on behalf of the Delhi Council for Child Welfare is well founded, 
because obviously no child can be off ered for adopti on unless the release order is passed 
in respect of it and it would therefore be futi le to provide that release order shall be 
passed expediti ously and without delay in case of children selected for adopti on. We 
would therefore modify this directi on given by us in para 6 of the supplemental judgment 
dated September 27, 1985 by providing that whenever a child is produced before the 
Juvenile Court by a recognised placement agency for a release order declaring that the 
child is abandoned or desti tute so as to be legally free for adopti on, the Juvenile Court 
must in all such cases complete the inquiry within one month from the date of the 
applicati on and proper vigilance should be exercised by the High Court for the purpose of 
ensuring that this new directi on given by us is complied with by the Juvenile Courts. We 
would ask the High Courts to call for monthly reports from the Juvenile Courts stati ng as 
to how many applicati ons for release orders, that is, for declaring children abandoned or 
desti tute, are pending before each Juvenile Court, when they were fi led and if they have 
not been disposed of within one month, what is the reason for the delay. We are very 
anxious that in respect of abandoned or desti tute children, there should be no undue 
delay in off ering them for adopti on to Indian parents and, failing Indian parents, to foreign 
parents, because it is absolutely essenti al that such children should be able to secure 
love and aff ecti on of adopti ve parents at the earliest. Indeed, nothing can take place of 
love and aff ecti on of parents and every eff ort must therefore be made to see that no 
procedural delays hold up the process of such children being taken in adopti on. This new 
directi on given by us will also be applicable in cases where, the Juvenile Court not being 
in existence, applicati on for release order is required to be made to the Social Welfare 
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Department in the capital of the State or to the Collector of the District in other places. 
The Social Welfare Department or the Collector, as the case may be, will dispose of such 
applicati on within one month of its making.

7.  There were several points raised in this applicati on fi led on behalf of Church of North 
India, Holy Cross Social Service Centre, Missionaries of Charity and Delhi Council for Child 
Welfare. The fi rst point related to a practi ce which is being followed in Delhi in regard to 
making of an applicati on for appointment of a foreigner as guardian of a child with a view 
to its eventual adopti on. The practi ce which is followed in Delhi is that the applicati on 
for appointment of a foreigner as guardian is required to be signed by the representati ve 
of the recognised placement agency not only as Att orney of the foreigner but also in 
his personal capacity, so that the applicati on becomes an applicati on for appointment of 
the foreigner as well as the representati ve of the recognised placement agency as joint 
guardians of the child. The court granti ng the applicati on also appoints the foreigner as 
well as the representati ve of the recognised placement agency as joint guardians and both 
conti nue as joint guardians unti l the child is adopted by the foreigner in his own country. 
This procedure entails a conti nued obligati on on the part of the recognised placement 
agency which is totally unnecessary and in fact, such procedure is not followed in any other 
part of the country. It would in our opinion be suffi  cient to ensure the eventual adopti on 
of the child and its proper care and welfare in the meanti me, if a bond is taken from the 
recognised placement agency to secure performance of the obligati ons and conditi ons laid 
down by the court. We would therefore direct that the court entertaining an applicati on 
for appointment of a foreigner as guardian of a child should not require the representati ve 
of the recognised placement agency processing the applicati on to join the applicati ons 
as a co-peti ti oner nor should the court insist on appointi ng such representati ve as joint 
guardian of the child along with the foreigner. Where a representati ve of the recognised 
placement agency has already been appointed joint guardian prior to the making of this 
order, he or she will stand discharged on the child being adopted by the foreign parents.

8.  The second point raised on behalf of the applicants was in regard to the delay which is 
at present occurring in the procedure for giving a child in adopti on to a foreigner in view 
of the ti me schedule fi xed by the court in the main judgment dated February 6, 1984 
and the supplemental judgment dated September 27, 1985. The applicants contended 
that the enti re process laid down by the court is a long-drawn-out process running into a 
period of about 8 to 9 months and that would defeat the object of expediti on in giving a 
child in adopti on. The applicants pointed out that under our judgments, where there is a 
child surrendered by the biological parents, a minimum period of three months is allowed 
to the biological parents to reconsider their decision and in case of an abandoned or 
desti tute child, a period of three months is provided for the Juvenile Court, Social Welfare 
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Department or the Collector to clear the child and declare it free for adopti on and aft er the 
child is declared free for adopti on, a maximum period of two months is provided to fi nd 
an Indian family for the child — which period is now curtailed to three to four weeks — 
and thereaft er it takes another four weeks in mail for sending the child study and medical 
reports to the sponsoring agency abroad for being handed over to the foreigner for his 
approval and awaiti ng the receipt of approval and then a further period of two months 
is allowed for the court to process the case and thereaft er on an average it takes another 
month or more to get the passport and visa formaliti es completed. It thus takes about 8 
to 9 months aft er the abandonment of the child before the child is able to join its adopti ve 
parents. This is, according to the applicants, too long a period and the directi ons given 
by us should be modifi ed with a view to curtailing this period. We agree that the point 
raised on behalf of the applicants deserves serious considerati on. We would therefore 
direct that in cases where a child is relinquished by its biological parents or by an unwed 
mother under a Deed of Relinquishment executed by the biological parents or the unwed 
mother it should not be necessary to go through the Juvenile Court or the Social Welfare 
Department or the Collector to obtain a release order declaring the child free for adopti on 
but it would be enough to produce the Deed of Relinquishment before the court which 
considers the applicati on for appointment of a foreigner as guardian of the child. It is only 
where a child is found abandoned or is picked up as a desti tute that the procedure of 
going through the Juvenile Court or the Social Welfare Department or the Collector would 
have to be adopted. As soon as an abandoned or desti tute child is found by a social or 
child welfare agency, a report should be immediately lodged with the local police stati on 
along with a photograph of the child. The Inspector General of Police or the Commissioner 
of Police, as the case may be, should instruct every police stati on within his jurisdicti on to 
immediately undertake an inquiry for the purpose of ascertaining and tracing the parents 
of the child in respect of which the report is made and such inquiry must be completed 
within one month of the report being lodged with the police stati on. Meanwhile, the 
social or child welfare agency which has found the abandoned or desti tute child may make 
an applicati on to the Juvenile Court or to the Social Welfare Department or the Collector, 
as the case may be, for a release order declaring that the child is legally free for adopti on 
and since the report of the inquiry to be made by the police has under this directi on to 
be completed within one month, it should be possible for the Juvenile Court or the Social 
Welfare Department or the Collector to make a release order declaring the child legally 
free for adopti on within a period of fi ve weeks from the date of making the applicati on. If, 
as a result of the inquiry by the police the biological parents are traced, the Juvenile Court 
or the Social Welfare Department or the Collector, as the case may be, will issue a noti ce 
to the biological parents and give them an opportunity to reconsider their decision aft er 
explaining the implicati ons of the child being declared legally free for adopti on. But, this 
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opportunity shall be availed of by the biological parents within a period of one week and no 
more. This procedure will considerably reduce the ti me taken up in giving an opportunity 
to the biological parents to reconsider their decision as also in getti  ng the child cleared 
for adopti on by the Juvenile Court or the Social Welfare Department or the Collector. 
Whilst the applicati on for a release order is pending before the Juvenile Court or the Social 
Welfare Department or the Collector, the recognised placement agency which has found 
the child or to which the child is transferred by the social or child welfare agency fi nding the 
child, may proceed to explore the possibility of off ering the child in adopti on and the child 
may be off ered simultaneously to Indian parents, as well as foreign parents, subject to the 
clearance of the child for adopti on by the Juvenile Court or the Social Welfare Department 
or the Collector. The recognised placement agency need not wait unti l the release order 
is made by the Juvenile Court or the Social Welfare Department or the Collector, before 
off ering the child in adopti on, because otherwise even with the reduced ti me limit which 
we have now provided, it would take at least six weeks before the child can be off ered in 
adopti on. This ti me-lag of six weeks can be eliminated if the child is allowed to be off ered 
in adopti on even while the applicati on for release order is pending and this would also 
eliminate the delay of about two months which would occur if the child is not allowed to 
be off ered in adopti on to the foreign parents unti l aft er the eff ort to fi nd an Indian parent 
for the child has failed. If this procedure is followed, it should be possible to fi nd an Indian 
parent or, failing that, a foreign parent to take the child in adopti on within a period of 
about 6 to 8 weeks from the ti me when the abandoned or desti tute child is found by the 
concerned social or child welfare agency. We are informed that this procedure is already 
being followed in Bombay and, in our view, it should be adopted in all jurisdicti ons.

9.  We then turn to the third point raised on behalf of the applicants and that relates to 
transfer of children from one State to another for the purpose of being given in adopti on. 
We have already dealt with this subject in para 7 of the supplemental judgment dated 
September 27, 1985 and we do not propose to depart from what we have said in that 
paragraph of the judgment. But we should like to make it clear that where an abandoned 
or desti tute child is found by a recognised placement agency or is brought to it by 
another social or child welfare agency or individual, it should be open to such recognised 
placement agency to transfer the child to its branch in another State aft er the completi on 
of the inquiry by the Juvenile Court or Social Welfare Department or the Collector, as the 
case may be. Where such recognised placement agency has an associate social or child 
welfare agency in another State, it should be open to the recognised placement agency 
to transfer the child to such associate social or child welfare agency in the other State, 
provided fi rstly, that the inquiry is completed by the Juvenile Court or the Social Welfare 
Department or the Collector and a release order is passed, and secondly, the associate 
social or child welfare agency has been noti fi ed by the recognised placement agency as 
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its associate to the government of the State where the recognised placement agency is 
functi oning as also to the government of the State where the associate social or child 
welfare agency is operati ng. If, for any compelling reason, it becomes necessary for the 
recognised placement agency to transfer a child either to its own branch or to an associate 
social or child welfare agency before completi on of the inquiry by the Juvenile Court or the 
Social Welfare Department or the Collector, as the case may be, the recognised placement 
agency shall be allowed to do so aft er obtaining permission of the Juvenile Court or the 
Social Welfare Department or the Collector in that behalf.

10.  We would also direct the Government of India to publish at least once in a year a list 
of recognised placement agencies and their associate social or child welfare agencies 
operati ng in each State in two leading newspapers having wide circulati on in that State, 
one in the English language and the other in the regional language of that State, so that 
the people may know which are the recognised placement agencies and their associates 
which are functi oning in that State. We would also direct the Government of India to 
send to the District Courts in each State through the High Court a list of the recognised 
placement agencies functi oning within the State together with the names and parti culars 
of their associate social or child welfare agencies. Such list must be supplied to the District 
Judges at least once in a year and whenever any changes or modifi cati ons are made in the 
list, such changes or modifi cati ons must be inti mated to the District Judges through the 
High Court.

11.  One other point raised on behalf of the applicants was that the outer limit of Rs 4000 fi xed 
by the court in the supplemental judgment dated September 27, 1985 for reimbursement 
of expenses including legal expenses, administrati ve expenses, preparati on of child study 
report, preparati on of medical and IQ Reports, passport and visa expenses and conveyance 
expenses, was inadequate, parti cularly having regard to the high fees charged by lawyers 
and increase in the visa charges for United States and some other countries and that this 
outer limit should, therefore, be raised from Rs 4000 to Rs 6000. There is force in this 
submission made on behalf of the applicants, because there is no doubt that the fees 
of lawyers have gone up quite high and the visa expenses have also more than doubled 
in recent ti mes. We, therefore, agree that the recognised placement agency processing 
the applicati on of a foreigner for being appointed guardian of a child with a view to its 
eventual adopti on, should be enti tled to recover from the foreigner, cost incurred in 
preparing and fi ling the applicati on and prosecuti ng it in court including legal expenses, 
administrati ve expenses, preparati on of child study report, preparati on of medical and IQ 
reports, passport and visa expenses and conveyance expenses and that such expenses 
may be fi xed by the court at a fi gure not exceeding Rs 6000.
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12.  The applicants also drew our att enti on to the case of foreigners living in India for one or 
more years and stressed the diffi  culti es involved in requiring their cases to be sponsored 
by a foreign social or child welfare agency and the home-study report in their cases to be 
prepared by such sponsoring foreign agency. This diffi  culty is a genuine diffi  culty. It would 
be quite impracti cable to ask a foreigner living in India and wishing to take an Indian child 
in adopti on to obtain a home-study report from an agency based in his home country. It 
would be impossible for any foreign social or child welfare agency to sponsor the case of 
such foreigner who is living in India and it would equally be impossible for any such social 
or child welfare agency to prepare a home-study report in respect of such foreigner. We 
would, therefore, direct that in case of a foreigner who has been living in India for one 
year or more, the home-study report and other connected documents may be allowed to 
be prepared by the recognised placement agency which is processing the applicati on of 
such foreigner for guardianship of a child with a view to its eventual adopti on and that in 
such a case the court should not insist on sponsoring of such foreigner by a social or child 
welfare agency based in the country to which such foreigner belongs nor should a home-
study report in respect of such foreigner be required to be obtained from any such foreign 
social or child welfare agency. The home-study report and other connected documents 
prepared by the recognised placement agency should be regarded as suffi  cient.

13.  The last point raised on behalf of the applicants arises out of para 12 of the supplemental 
judgment dated September 27, 1985. We pointed out in that paragraph of the 
supplemental judgment that ordinarily the court entertaining an applicati on on behalf of 
a foreigner for being appointed guardian of a child with a view to its eventual adopti on 
should not insist on making of deposit by the foreigner as and by way of security for 
due performance of the obligati ons undertaken by him, but in an appropriate case, the 
court may excepti onally pass an order requiring him to make such deposit. We observed 
that the executi on of a bond would ordinarily be suffi  cient and we made two alternati ve 
suggesti ons which may be implemented in regard to the executi on of such bond. We have 
considered this questi on once again in view of the plea raised on behalf of the applicants 
and we are of the view that the court need not insist on security or cash deposit or bank 
guarantee and it should be enough if a bond is taken from the recognised placement 
agency which is processing the applicati on and such recognised placement agency may in 
its turn take a corresponding bond from the sponsoring social or child welfare agency in 
the foreign country. Ordinarily, the sponsoring social or child welfare agency in the foreign 
country would honour the bond in case the conditi on of the bond is broken, because, 
obviously, if it fails to do so, no recognised placement agency in India would in future 
deal with it and moreover the name of such foreign social or child welfare agency would 
be liable to be deleted from the list of foreign social or child welfare agencies which are 
recognised as sponsoring agencies for the purpose of adopti on.
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14.  These were the only points raised for our considerati on in the applicati ons made on 
behalf of various social and child welfare agencies. We have dealt with these points in 
some detail and we hope and trust that the clarifi cati ons given by us will go a long way 
towards reducing the delay in the procedure to be followed in giving a child in adopti on to 
a foreigner and will also at the same ti me protect and safeguard the interest of the child 
by preventi ng any possibility of abuse.

*****

[This judgement is also reported in 1987(1) SCC 66]



SUPREME COURT OF INDIA

Sumanlal Chhotalal Kamdar and Others
vs. 

Asha Trilokbhai Shah and Others

R.M. Sahai and B.L. Hansaria, JJ.

R.M. Sahai, J.— An important questi on in relati on to the adopti on of infants from orphanages 
or ashrams by foreign nati onals is raised by the appellants, who claim to be social workers. 
They approached the High Court, invoked its appellate jurisdicti on against the order passed 
by the District Judge, Rajkot, allowing the applicati on fi led by Superintendent, Kathiawar 
Nirashrit Balashram as power of att orney holder of a Norwegian couple under Secti on 7 of 
the Guardians and Wards Act, 1890 and appointi ng the Norwegian couple as the guardian 
of the child with certain conditi ons menti oned in the order. By the ti me the appeal came up 
for hearing, the law of adopti on by foreign nati onals was streamlined by this Court in two 
decisions: Lakshmi Kant Pandey v. Union of India and Laxmi Kant Pandey v. Union of India. The 
learned Single Judge, therefore, aft er examining the conditi ons imposed by the District Judge 
held that the guidelines laid down by this Court had been scrupulously followed. The order 
was maintained in appeal as well.

2.  The guidelines laid down by the Court are quite exhausti ve. What is urged is that they 
are not being carried out either in lett er or spirit. It is, therefore, necessary to reiterate 
the guidelines laid down by this Court in the case of Lakshmi Kant Pandey and further 
make it clear that whenever an applicati on is fi led for permission to adopt a child by a 
foreign nati onal then the guidelines would be strictly adhered to. The authority permitti  ng 
adopti on should explain to the biological parent of the child about the nature and eff ect 
of the adopti on and the possible permanent loss of contact from the child. In absence of a 
fi nding that the authorised offi  cer took precauti on to explain the eff ect of adopti on it may 
be rendered infi rm. This is demonstrated by the facts of this case as the Superintendent, 
as holder of power of att orney of the Norwegian couple, became the applicant and as 
Superintendent of the Ashram gave the child in adopti on. That was not proper. It was the 
duty of the Superintendent to have contacted the mother and the father, if they were 
known, and to explain to them the eff ect of adopti on unless they were not available. 
However, we do not interfere with the orders passed by the courts below, but as indicated 
above, the guidelines have to be enforced strictly, as violati on of the same may not only 
render the adopti on infi rm, but may lead to proceeding against the person infringing the 
same.
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3.  The appeals are thus disposed of by reiterati ng the guidelines laid down by this Court and 
stati ng that any violati on of these or non-compliance may lead to adopti on being declared 
invalid and expose the persons concerned to strict acti on including prosecuti on.

*****

[This judgement is also reported in 1995(3) SCC 700]
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Indian Council Social Welfare and Others
vs. 

State of Andhra Pradesh and Others

Sujata V. Manohar and R.P. Sethi, JJ.

1.  Heard both sides

2.  In view of the investi gati ons regarding allegati ons of malpracti ces relati ng to traffi  cking 
in children raised against two organisati ons in the State of Andhra Pradesh, the four 
peti ti oners before us who are not connected in any way with those organisati ons are being 
prevented from proceeding with applicati ons for guardianship fi led by them before the 
Family Court/District Court in respect of specifi c children in their custody. The peti ti oners 
also contend that even in respect of those children in their custody where aft er scruti ny a 
guardianship certi fi cate has been issued by the Family Court/District Court concerned the 
child in questi on is not being allowed to be sent abroad to the guardian so appointed. This 
is on account of a lett er dated 6-4-1999 issued by the Secretary, Department of Women 
Development, Child Welfare & Disabled Welfare, Government of Andhra Pradesh.

 .....
4.  The peti ti oners are seeking a limited relief relati ng to those children whose applicati ons 

for guardianship are pending either before the Family Court or a District Court in Andhra 
Pradesh and those children in respect of whom, aft er proper scruti ny, guardianship 
certi fi cates have already been issued by the Family Court or the District Court concerned 
in Andhra Pradesh. Because of the omnibus directi on issued by the Women Development, 
Child Welfare and Disabled Welfare Department of the Government of Andhra Pradesh, 
the applicati ons are not being processed or the children are not being allowed to be 
sent to their appointed guardians outside India. In the absence of any allegati ons of any 
malpracti ces against the four peti ti oners we do not see any reason why those children in 
respect of whom guardianship certi fi cates have already been issued by the appropriate 
court, cannot be sent to their foreign guardians. There is also no reason why pending 
applicati ons of these peti ti oners cannot be processed or proceeded with.

5.  It is necessary to note that before a guardianship certi fi cate is issued by the Family Court 
or the District Court concerned, a lett er of relinquishment, VCA clearance, no-objecti on 
certi fi cate from CARA and other relevant documents such as the home study of the 
proposed guardians, no-objecti on certi fi cate from the agency which has scruti nised the 
applicati on of the proposed foreign guardians, as also approval from the scruti nising 
agency in India who scruti nises these applicati ons (in the case of the State of Andhra 
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Pradesh this scruti nising agency is the Indian Council of Child Welfare) are required. 
Thereaft er the court decides whether the guardianship should be granted or not. In case 
there are any objecti ons in respect of any proposed guardianship applicati on, the same 
can be and are usually raised by the appropriate authority before the Family Court/District 
Court concerned.

6.  In view of this strict and adequate procedure, we direct that those children in the custody 
of the following four organisati ons who are the peti ti oners before us, namely, Indian 
Council of Social Welfare, A.P., John Abraham Memorial Bethany Home, Tandur, District 
Ranga Reddy, Andhra Pradesh-501 141, Missions to the Nati on, D. No. 3-19-6. Plot No. 
18 Kannayakapunagar, Kakinada-533 003 and St. Theresa Tender Loving Care Home, St. 
Theresa's Hospital, Hyderabad-500 018 in respect of whom guardianship certi fi cates have 
been granted by the Family Court or the District Court concerned in Andhra Pradesh, may 
be allowed to be sent to their guardians so appointed. We further direct that in respect 
of those children in the custody of the said insti tuti ons where guardianship applicati ons 
are pending before the Family Court or the District Court concerned in Andhra Pradesh 
the Family Court or the District Court will process and proceed with these applicati ons 
in accordance with law. In the event of a guardianship certi fi cate being granted in any 
of these matt ers the child concerned should be allowed to be sent to the guardian so 
appointed.

7.  In this connecti on our att enti on has also been drawn to a lett er writt en by the Joint 
Secretary, Ministry of Social Justi ce and Empowerment, Government of India dated 12-
4-1999, addressed to the Secretary, Women and Child Welfare Department, Government 
of Andhra Pradesh, (who has issued the impugned lett er-circular) pointi ng out that in 
those cases where inter-country adopti ons have been approved by the Central Adopti on 
Resource Agency (CARA) on the basis of valid documents, their adopti on by foreign 
prospecti ve parents should not be delayed.

8.  We also make it clear that wherever there are allegati ons of malpracti ces against any 
specifi c organisati on or in any specifi c case, the State Government is enti tled to investi gate 
those organisati ons or cases. The present directi ons will not aff ect any directi ons which 
may have been given by the High Court in connecti on with those cases of malpracti ce 
or any orders which may have been passed by the High Court in that connecti on. But 
they cannot apply to those children who are governed by this order. In respect of future 
placement of children in guardianship, the peti ti oners may obtain appropriate directi ons 
from the High Court, if so required.

9.  The writ peti ti on is disposed of accordingly.

*****
[This judgement is also reported in 1999(6) SCC 365]
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Introduction

Since the foundati on of the Indian State, the Supreme Court has ruled on numerous cases 
where children have come into confl ict with the law. Unfortunately in a majority of these 
cases, by the ti me the case comes before the Supreme Court, the child is no longer a child 
but has grown into an adult. Sadly in many of these cases, the child would have spent their 
formati ve years in an adult prison, contrary to the provisions of the Juvenile Justi ce Act. 

To date, one of the landmark cases in the area of juvenile justi ce is the case of Bhoop Ram 
vs. State of U.P.,1 where the court found that the appellant Bhoop Ram had been wrongly 
sentenced to life, ignoring the Utt ar Pradesh Children Act. The court set aside the remainder 
of his sentence following the Supreme Court appeal. The cases contained within this chapter 
relate to various aspects of the Juvenile Justi ce Act and its subsequent applicati on when children 
are brought before the Indian legal system. While there may not be many groundbreaking 
cases in the area of juvenile justi ce, there have been cases where failure to interpret the law 
correctly have led to a death sentence being imposed on a child.2

In Dharampal & Ors vs. State of U.P.3 the court held that raising a plea before the Supreme 
Court, declaring that the accused was a child for the fi rst ti me, cannot be accepted. This 
decision was reversed in Gopinath Ghosh vs. State of West Bengal,4 when the court allowed 
a plea claiming the accused was a child before the Supreme Court. In Ravinder Singh Gorkhi 
vs. State of U.P.,5 the court found that the appellant had never been serious in projecti ng his 
plea that he was a minor at the ti me of his off ence. The court failed to fi nd any merit in his 
appeal and dismissed the case accordingly.

There has been no nati onal consensus on at what point the Juvenile Justi ce Act should be 
enacted when an off ence has been committ ed by a minor. One might assume that the recorded 
date would be the day the off ence is committ ed since that date represents the frame of mind 
of the minor at that parti cular ti me. However on many occasions, judgements have held that 
the appropriate ti me to enact the Juvenile Justi ce Act is the date the suspect is charged with an 
off ence, which could be many months or even years aft er the crime is committ ed. 

Despite two earlier judgements holding that the relevant date for the applicati on of the Act to 
any person would be the date of the off ence and not the date the person is charged with the 

1 1989(3) SCC 1

2 2000(7) SCC 455

3 1975(2) SCC 596

4 1984 SCC 228

5 2006 (5)SCC584
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off ence or brought before the Court, in Arnit Das vs. State of Bihar6 the court held that the 
relevant date for giving the benefi t of the Act to the child would not be the date of off ence.

Since there was a clear confl ict between the Arnit Das and Umesh Chandra case, the issue was 
referred to a larger bench in the case of Pratap Singh vs. State of Jharkhand & another.7 The 
questi ons referred were: 

“Whether the date of the occurrence will be the reckoning date for determining the 
age of the alleged off ender as Juvenile off ender or the date when he is produced in the 
Court/competent authority.”8

“Whether the Act of 2000 will be applicable in a case where a proceeding is initi ated 
under the 1986 Act and was pending when the Act of 2000 was enforced with eff ect 
from 1.4.2001?”9 

The court held that the reckoning date for the determinati on of the age of the juvenile is 
the date of the off ence and not the date on which he is produced before the authority or 
the court. The court also held that the 2000 Juvenile Justi ce Act would be applicable in cases 
where the case is pending, and the person (accused) has not att ained the age of 18 years as of 
April 1, 2001 (which is the date on which the new Act came into force).10

In the case of Hari Ram vs. State of Rajasthan and another,11 an appeal was made to the 
Supreme Court following a High Court decision that the appealant was not enti tled to the 
provisions set out in the Juvenile Justi ce Act 1986 since the off ence was committ ed when the 
appealant was 16 years old. The Supreme Court judged that indeed the appeallant is enti tled 
to the provisions on the Juvenile Justi ce Act 2000. The matt er was remitt ed to the Juvenile 
Justi ce Board accordingly. 

In Ramdeo Chauhan (Rajnath Chauhan) vs. Bani Kant Das,12 the Supreme Court reversed its 
previous judgement concerning the executi on of Ramdeo Chauhan and upheld the Governor 
of Assam’s commutati on of the sentence from the death penalty to life imprisonment. The 
Nati onal Human Rights Commission (NHRC) had made a recommendati on which stated that 
the sentence should be commuted to life imprisonment. The Court also concluded that the 
Commission did indeed have the jurisdicti on to make the relevant recommendati on.

6 2000(5) SCC 488

7 2005(3) SCC 551

8 Ibid

9 Ibid

10 Ibid 

11 2009(13) SCC 211

12 AIR 2011 SC 615
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Gopinath Ghosh
vs. 

State of West Bengal

D.A. Desai and Amarendra Nath Sen, JJ.

D.A. Desai, J.— Special leave granted.

2.  Appellant Gopinath Ghosh was convicted by the learned Additi onal Sessions Judge, Nadia 
along with Bharat Ghosh alias Sadhu and Jagannath Ghosh under Secti on 302 read with 
Secti on 34 of the Indian Penal Code for having committ ed murder of Rabi Ghosh, son of 
Karti ck Ghosh on August 19, 1974. Appellant Gopinath Ghosh is alleged to have caused 
an injury with a fala which landed on the left  side chest below the neck of deceased 
Rabi. Informati on of the off ence was lodged by Karti ck Ghosh, father of deceased Rabi 
at Nakashipara Police Stati on at about 3.40 p.m. on the date of the occurrence. Aft er 
completi ng the investi gati on, appellant and two others were chargesheeted for an 
off ence under Secti on 302 read with Secti on 34 of the Indian Penal Code. The learned 
Magistrate committ ed the case to the Court of Session. The case came up for trial before 
the learned Additi onal Sessions Judge, Nadia who on appraisal of evidence held that 
appellant Gopinath Ghosh has caused the fatal injury in furtherance of the common 
intenti on of all the three accused and accordingly convicted them for an off ence under 
Secti on 302 read with Secti on 34 of the Indian Penal Code and sentenced each of them to 
suff er imprisonment for life.

 …..

9.  It clearly transpires from a combined reading of the secti ons hereinbefore extracted that 
where a juvenile delinquent is arrested, he/she has to be produced before a juvenile court 
and if no juvenile court is established for the area, amongst others, the Court of Session will 
have powers of a juvenile court. Such a juvenile delinquent ordinarily has to be released 
on bail irrespecti ve of the nature of the off ence alleged to have been committ ed unless it 
is shown that there appear reasonable grounds for believing that the release is likely to 
bring him under the infl uence of any criminal or expose him to moral danger or defeat the 
ends of justi ce. Secti on 25 forbids any trial of a juvenile delinquent and only an inquiry can 
be held in accordance with the provisions of the Code of Criminal Procedure for the trial 
of a summons case and the bar of Secti on 24 which has been given an overriding eff ect 
as it opens with the non obstante clause takes away the power of the Court to impose a 
sentence of imprisonment unless the case falls under the proviso.
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10.  Unfortunately, in this case, appellant Gopinath Ghosh never questi oned the jurisdicti on 
of the Sessions Court which tried him for the off ence of murder. Even the appellant had 
given his age as 20 years when questi oned by the learned Additi onal Sessions Judge. 
Neither the appellant nor his learned counsel appearing before the learned Additi onal 
Sessions Judge as well as at the hearing of his appeal in the High Court ever questi oned the 
jurisdicti on of the trial court to hold the trial of the appellant, nor was it ever contended 
that he was a juvenile delinquent within the meaning of the Act and therefore, the 
Court had no jurisdicti on to try him, as well as the Court had no jurisdicti on to sentence 
him to suff er imprisonment for life. It was for the fi rst ti me that this contenti on was 
raised before this Court. However, in view of the underlying intendment and benefi cial 
provisions of the Act read with clause (f) of Arti cle 39 of the Consti tuti on which provides 
that the State shall direct its policy towards securing that children are given opportuniti es 
and faciliti es to develop in a healthy manner and in conditi ons of freedom and dignity 
and that childhood and youth are protected against exploitati on and against moral and 
material abandonment, we consider it proper not to allow a technical contenti on that 
this contenti on is being raised in this Court for the fi rst ti me to thwart the benefi t of the 
provisions being extended to the appellant, if he was otherwise enti tled to it.

11.  The report of the learned Additi onal Sessions Judge is self-evident. It is unquesti onably 
established on unassailable evidence that on August 19, 1974, the date of the off ence, 
appellant was aged between 16 and 17 years. He was therefore, a juvenile delinquent. 
Obviously, the learned Magistrate could not have committ ed his case to the Court of 
Session. Only an inquiry could have been held against him as provided in Secti on 25 of the 
Act and unless the case of the appellant falls within the proviso to Secti on 24(2), he could 
not be sentenced to suff er imprisonment. Therefore, the enti re trial of the appellant is 
without jurisdicti on and is viti ated. Therefore, the convicti on of the appellant for having 
committ ed an off ence under Secti on 302 IPC and sentence for imprisonment for life 
imposed by the learned Additi onal Sessions Judge and confi rmed by the High Court are 
unsustainable and they must be set aside.

12.  The next questi on is: what should be the sequel to our decision? The appellant has been 
in prison for some years. But neither his antecedents nor the background of his family 
are before us. It is diffi  cult for us to gauge how the juvenile court would have dealt with 
him. Therefore, we direct that the appellant be released on bail forthwith by the learned 
Additi onal Sessions Judge, Nadia. The case is remitt ed to the learned Magistrate for 
proceeding further in accordance with law keeping in view the provisions of the Act.

13.  Before we part with this judgment, we must take noti ce of a developing situati on in recent 
months in this Court that the contenti on about age of a convict and claiming the benefi t 
of the relevant provisions of the Act dealing with juvenile delinquents prevalent in various 



SUPREME COURT ON CHILDREN222

States is raised for the fi rst ti me in this Court and this Court is required to start the inquiry 
afresh. Ordinarily this Court would be reluctant to entertain a contenti on based on factual 
averments raised for the fi rst ti me before it. However, the Court is equally reluctant to 
ignore, overlook or nullify the benefi cial provisions of a very socially progressive statute 
by taking shield behind the technicality of the contenti on being raised for the fi rst ti me in 
this Court. A way has therefore, to be found from this situati on not conducive to speedy 
disposal of cases and yet giving eff ect to the lett er and the spirit of such socially benefi cial 
legislati on. We are of the opinion that whenever a case is brought before the Magistrate 
and the accused appears to be aged 21 years or below, before proceeding with the trial 
or undertaking an inquiry, an inquiry must be made about the age of the accused on 
the date of the occurrence. This ought to be more so where special Acts dealing with 
juvenile delinquent are in force. If necessary, the Magistrate may refer the accused to 
the Medical Board or the Civil Surgeon, as the case may be, for obtaining creditworthy 
evidence about age. The Magistrate may as well call upon accused also to lead evidence 
about his age. Thereaft er, the learned Magistrate may proceed in accordance with law. 
This procedure, if properly followed, would avoid a journey up to the Apex Court and the 
return journey to the grass-root court. If necessary and found expedient, the High Court 
may on its administrati ve side issue necessary instructi ons to cope with the situati on 
herein indicated.

14.  The appeal for the reasons herein indicated is allowed and the convicti on of the appellant 
for an off ence under Secti on 302 IPC and sentence of imprisonment for life imposed by 
the learned Additi onal Sessions Judge and confi rmed by the High Court are set aside and 
the case is remitt ed to learned Magistrate for disposal according to law.

*****

[This judgement is also reported in 1984(Supp) SCC 228]
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Bhoop Ram
vs. 

State of Utt ar Pradesh

S. Natarajan and A.M. Ahmadi, JJ.

S. Natarajan, J.— Leave granted.

2.  The only questi on for considerati on in this appeal by special leave is whether the appellant 
who was convicted along with 5 others by the VI Additi onal District and Sessions Judge, 
Bareilly under Secti on 148 IPC and Secti ons 302, 323 and 324 all read with Secti on 149 
IPC and sentenced to imprisonment for life besides concurrent sentence for lesser terms 
of imprisonment should have been treated as a “child” within the meaning of Secti on 
2(4) of the U.P. Children Act, 1951 (U.P. Act 1 of 1952) and sent to an approved school for 
detenti on therein ti ll he att ains the age of 18 years instead of being sentenced to undergo 
imprisonment in jail.

3.  In support of his contenti on that he was less than 16 years of age on 3-10-1975, that being 
the date of the commission of the off ences for which the appellant has been convicted 
along with others, the appellant relies upon a school certi fi cate (Annexure B) wherein his 
date of birth is shown as 24-7-1960. The learned Sessions Judge without going into the 
questi on whether the appellant was below 16 years of age on the date of the commission 
of the off ences, adverted only to the fact that the appellant was below 18 years of age at 
the relevant ti me and proceeded to follow the rati o in Bachchey Lal v. State of U.P. and 
awarded the lesser sentence of imprisonment for life instead of the extreme penalty of 
death sentence.

4.  In such circumstances this Court felt it necessary, even at the stage of admission of the 
special leave peti ti on, that the Sessions Judge Bareilly should be called upon to enquire 
into the age of the appellant and submit a report. The Sessions Judge was permitt ed to 
have the appellant examined by the Chief Medical Offi  cer of the State and liberty was 
given to the parti es to adduce evidence regarding the age of the appellant.

5.  The Chief Medical Offi  cer, Bareilly gave a certi fi cate that as per radiological examinati on 
and physical features, the appellant appeared to be 30 years of age as on 30-4-1987. The 
appellant did not place any other material before the Sessions Judge except the school 
certi fi cate to prove that he had not completed 16 years on the date of the commission of 
the off ences. The Sessions Judge, aft er considering the medical certi fi cate and the school 
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certi fi cate has sent a report on 1-6-1987 stati ng that the appellant appeared to be about 
28-29 years of age which means that the appellant would have completed 16 years on the 
date of occurrence. The Sessions Judge has rejected the school certi fi cate produced by 
the appellant on the ground that “it is not unusual that in schools ages are understated by 
one or two years for future benefi ts”.

6.  The learned counsel for the appellant argued that the Chief Medical Offi  cer's certi fi cate 
and the Sessions Judge's report regarding the age of the appellant are based only on their 
respecti ve opinions whereas the school certi fi cate produced by the appellant contains 
defi nite informati on regarding the date of birth of the appellant and hence the school 
certi fi cate should prevail over the certi fi cate of the doctor and the report of the Sessions 
Judge especially in the absence of any material to raise doubts about the truth of the 
entries in the certi fi cate. The learned counsel further stated that the reason given by the 
Sessions Judge for rejecti ng the school certi fi cate is merely based on his assumpti on that 
parents very oft en understate the age of their children at the ti me of their admission in 
schools in order to secure benefi ts for the children in their future years. On the other 
hand, the learned counsel for the State laid stress upon the report of the Chief Medical 
Offi  cer since it was based upon the fusion of bones etc., and argued that the appellant 
should have been about 18 years of age on the date of the occurrence and hence the 
appellant is not enti tled to invoke the provisions of the U.P. Children Act.

7.  On a considerati on of the matt er, we are of the opinion that the appellant could not have 
completed 16 years of age on 3-10-1975 when the occurrence took place and as such 
he ought to have been treated as a “child” within the meaning of Secti on 2(4) of the U.P. 
Children Act, 1951 and dealt with under Secti on 29 of the Act. We are persuaded to take 
this view because of three factors. The fi rst is that the appellant has produced a school 
certi fi cate which carries the date 24-6-1960 against the column “date of birth”. There is 
no material before us to hold that the school certi fi cate does not relate to the appellant or 
that the entries therein are not correct in their parti culars. The Sessions Judge has failed 
to noti ce this aspect of the matt er and appears to have been carried away by the opinion 
of the Chief Medical Offi  cer that the appellant appeared to be about 30 years of age as 
on 30-4-1987. Even in the absence of any material to throw doubts about the entries in 
the school certi fi cate, the Sessions Judge has brushed it aside merely on the surmise that 
it is not unusual for parents to understate the age of their children by one or two years at 
the ti me of their admission in schools for securing benefi ts to the children in their future 
years. The second factor is that the Sessions Judge has failed to bear in mind that even 
the trial Judge had thought it fi t to award the lesser sentence of imprisonment for life to 
the appellant instead of capital punishment when he delivered judgment on 12-9-1977 on 
the ground the appellant was a boy of 17 years of age. The observati on of the trial Judge 
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would lend credence to the appellant's case that he was less than 10 (sic 16) years of age 
on 3-10-1975 when the off ences were committ ed. The third factor is that though the 
doctor has certi fi ed that the appellant appeared to be 30 years of age as on 30-4-1987, his 
opinion is based only on an esti mate and the possibility of an error of esti mate creeping 
into the opinion cannot be ruled out. As regards the opinion of the Sessions Judge, it is 
mainly based upon the report of the Chief Medical Offi  cer and not on any independent 
material. On account of all these factors, we are of the view that the appellant would not 
have completed 16 years of age on the date the off ences were committ ed. It therefore 
follows that the appellant should have been dealt with under the U.P. Children Act instead 
of being sentenced to imprisonment when he was convicted by the Sessions Judge under 
various counts.

8.  Since the appellant is now aged more than 28 years of age, there is no questi on of the 
appellant now being sent to an approved school under the U.P. Children Act for being 
detained there. In a somewhat similar situati on, this Court held in Jayendra v. State of U.P. 
that where an accused had been wrongly sentenced to imprisonment instead of being 
treated as a “child” under Secti on 2(4) of the U.P. Children Act and sent to an approved 
school and the accused had crossed the maximum age of detenti on in an approved school 
viz. 18 years, the course to be followed is to sustain the convicti on but however quash 
the sentence imposed on the accused and direct his release forthwith. Accordingly, in this 
case also, we sustain the convicti on of the appellant under all the charges framed against 
him but however quash the sentence awarded to him and direct his release forthwith. The 
appeal is therefore partly allowed insofar as the sentence imposed upon the appellant are 
quashed. 

*****

[This judgement is also reported in 1989(3) SCC 1]
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Bhola Bhagat
vs. 

State of Bihar

Dr. A.S. Anand and K. Venkataswami, JJ.

Dr A.S. Anand, J.—

...5. There is, however, one other aspect of the case which now engages our att enti on and that 
pertains to Appellant 2, Chandra Sen Prasad, Appellant 3, Mansen Prasad and Appellant 
10, Bhola Bhagat — (the number as given to the appellants in the High Court).

6.  In March 1983, more than four years aft er the occurrence, when the statements of these 
appellants were recorded under Secti on 313 CrPC they gave their age as follows:

 Chandra Sen Prasad (Appellant 2) — 17 years

 Mansen Prasad (Appellant 3) — 21 years

 Bhola Bhagat (Appellant 10) — 18 years.

 The trial court recorded that in its esti mati on the age of Appellant 2 was 22 years at 
that ti me while that of Appellant 3, 21 years and Appellant 10, 18 years. The trial court, 
however, did not give benefi t to these three appellants of the Bihar Children Act, 1970.

7.  In the High Court also an argument that Chandra Sen Prasad, Mansen Prasad and Bhola 
Bhagat were children as defi ned in the Bihar Children Act, 1970 on the date of the 
occurrence and their trial along with the adult accused by the criminal court was not in 
accordance with law was raised but was rejected inter alia with the following observati ons:

“Since, the alleged occurrence had taken place in September 1978 and the statements 
of the appellants had been recorded in February and March 1983 it was contended 
that even by the esti mate of the age of the appellants made by the court, all the three 
appellants were below 18 years of age on the date of occurrence. It appears that 
except for the age given by the appellants and the esti mate of the court at the ti me 
of their examinati on under Secti on 313 of the Code of Criminal Procedure, there was 
no other material in support of the appellants' claim that they were below 18 years 
of age.”

 In coming to the above conclusion, the High Court relied upon a judgment of this Court 
in the case of State of Haryana v. Balwant Singh wherein it has been observed that if 
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the plea that the accused was a child had not been raised before the committ al court 
as well as before the trial court, the High Court could not merely on the basis of the age 
recorded in the statement under Secti on 313 CrPC conclude that the respondent was a 
“child” within the meaning of the defi niti on of the expression under the Act on the date 
of the occurrence, in the absence of any other material to support that conclusion.

8.  To us it appears that the approach of the High Court in dealing with the questi on of age of 
the appellants and the denial of benefi t to them of the provisions of both the Acts was not 
proper. Technicaliti es were allowed to defeat the benefi ts of a socially-oriented legislati on 
like the Bihar Children Act, 1982 and the Juvenile Justi ce Act, 1986. If the High Court had 
doubts about the correctness of their age as given by the appellants and also as esti mated 
by the trial court, it ought to have ordered an enquiry to determine their ages. It should 
not have brushed aside their plea without such an enquiry.

9.  The Bihar Children Act, 1982 was already in force when the Juvenile Justi ce Act, 1986 was 
extended to all the States w.e.f. 2-10-1987. Secti on 32 of the Juvenile Justi ce Act, 1986 
provides:

“32. Presumpti on and determinati on of age.—

(1)  Where it appears to a competent authority that a person brought before it under 
any of the provisions of this Act (otherwise than for the purpose of giving evidence) 
is a juvenile, the competent authority shall make due inquiry as to the age of that 
person and for that purpose shall take such evidence as may be necessary and 
shall record a fi nding whether the person is a juvenile or not, stati ng his age as 
nearly as may be.

(2)  No order of a competent authority shall be deemed to have become invalid merely 
by any subsequent proof that the person in respect of whom the order has been 
made is not a juvenile, and the age recorded by the competent authority to be 
the age of the person so brought before it shall, for the purposes of this Act, be 
deemed to be the true age of that person.”

 This secti on casts an obligati on on the court to make due enquiry as to the age of the 
accused and if necessary by taking evidence itself and record a fi nding whether the person 
is a juvenile or not.

10. In Gopinath Ghosh v. State of W.B. an argument was raised on behalf of the appellant 
therein for the fi rst ti me in the Supreme Court that on the date of off ence the appellant 
was aged below 18 years and was, therefore, a “child” within the meaning of the expression 
“child” as contained in the West Bengal Children Act, 1959 and therefore the Court had 
no jurisdicti on to sentence him to suff er imprisonment, aft er holding a trial. In that case, 
this Court framed an issue as to what was the age of the appellant on the date of an 
off ence for which he had been tried and convicted and remitt ed the issue to the learned 
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Sessions Judge, Nadia to return a fi nding on that questi on. The learned Sessions Judge 
aft er hearing both the sides certi fi ed his fi ndings that the appellant Gopinath Ghosh was 
aged between 16-17 years on the date of the off ence. This Court then aft er referring to 
various provisions of the Act opined that Secti on 24 of the Act takes away the jurisdicti on 
of the Court to impose a sentence of imprisonment, unless the case falls under the proviso 
and that Secti on 25 of the Act forbids any trial of a juvenile delinquent and that only an 
inquiry can be held in his case in accordance with the provisions of the Code of Criminal 
Procedure, for the trial of a summons case. This Court noti ced that unfortunately the 
appellant had never questi oned the jurisdicti on of the Sessions Court which tried him 
for the off ence. Nor was any such plea raised in the appeal against his convicti on and 
sentence in the High Court. It was for the fi rst ti me that the contenti on was raised before 
the Supreme Court. The Court then observed: (SCC p. 231, para 10)

“In view of the underlying intendment and benefi cial provisions of the Act read 
with clause (f) of Arti cle 39 of the Consti tuti on which provides that the State shall 
direct its policy towards securing that children are given opportuniti es and faciliti es 
to develop in a healthy manner and in conditi ons of freedom and dignity and that 
childhood and youth are protected against exploitati on and against moral and 
material abandonment, we consider it proper not to allow a technical conditi on that 
this contenti on is being raised in this Court for the fi rst ti me to thwart the benefi t of 
the provisions being extended to the appellant, if he was otherwise enti tled to it.”

 and then went on to direct: (SCC p. 232, para 12)

“The next questi on is: what should be the sequel to our decision? The appellant has 
been in prison for some years. But neither his antecedents nor the background of his 
family are before us. It is diffi  cult for us to gauge how the juvenile court would have 
dealt with him. Therefore, we direct that the appellant be released on bail forthwith 
by the learned Additi onal Sessions Judge, Nadia, ... and then proceed in accordance 
with law keeping in view the provisions of the Act.”

11. Again, in the case of Bhoop Ram v. State of U.P. the only questi on for considerati on 
before a Bench of this Court was whether the appellant who had been convicted and 
sentenced along with certain adult accused should have been treated as a child within the 
meaning of Secti on 2(4) of the U.P. Children Act, 1951 and sent to the approved school 
for detenti on therein ti ll he att ained the age of 18 years instead of being sentenced to 
undergo imprisonment in jail. The Court aft er considering the material on the record 
opined that the appellant therein could not have completed 16 years of age on the date 
when the off ence was committ ed and held that the appellant should have been dealt with 
under the U.P. Children Act instead of being sentenced to imprisonment when he was 
convicted by the Sessions Judge under various grounds. Since, the appellant had by the 
ti me the appeal was heard by the Supreme Court reached the age of more than 28 years, 
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the Court directed: (SCC p. 4, para 8)

“Since the appellant is now aged more than 28 years of age, there is no questi on of the 
appellant now being sent to an approved school under the U.P. Children Act for being 
detained there. In a somewhat similar situati on, this Court held in Jayendra v. State 
of U.P. that where an accused had been wrongly sentenced to imprisonment instead 
of being treated as a ‘child’ under Secti on 2(4) of the U.P. Children Act and sent to an 
approved school and the accused had crossed the maximum age of detenti on in an 
approved school viz. 18 years, the course to be followed is to sustain the convicti on but 
however quash the sentence imposed on the accused and direct his release forthwith. 
Accordingly, in this case also, we sustain the convicti on of the appellant under all the 
charges framed against him but however quash the sentence awarded to him and 
direct his release forthwith.”

12.  A three-Judge Bench of this Court in the case of Pradeep Kumar v. State of U.P. noti ced the 
following observati ons of the High Court regarding the age of the appellant: (SCC p. 420, 
para 1)

“At the ti me of the occurrence Pradeep Kumar appellant, aged about 15 years, was 
resident of Railway Colony, Naini, Krishan Kant and Jagdish appellants, aged about 15 
years and 14 years, respecti vely, were residents of Village Chaka, P.S. Naini.”

 At the ti me of granti ng special leave, two appellants therein produced school-leaving 
certi fi cate and horoscope respecti vely showing their ages as 15 years and 13 years at the 
ti me of the commission of the off ence and so far as the third appellant is concerned, this 
Court asked for his medical examinati on and on the basis thereof concluded that he was 
also a child at the relevant ti me. The Court then held: (SCC p. 420, paras 3 and 4)

“It is, thus, proved to the sati sfacti on of the Court that on the date of occurrence, the 
appellants had not completed 16 years of age and as such they should have been 
dealt with under the U.P. Children Act instead of being sentenced to imprisonment on 
convicti on under Secti ons 302/34 of the Act.

Since the appellants are now aged more than 30 years, there is no questi on of sending 
them to an approved school under the U.P. Children Act for detenti on. Accordingly, 
while sustaining the convicti on of the appellants under all the charges framed against 
them, we quash the sentences awarded to them and direct their release forthwith. 
The appeals are partly allowed in the above terms.”

13.  A Full Bench of the Patna High Court in the case of Krishna Bhagwan v. State of Bihar 
considered the questi on relati ng to the determinati on of the age of the accused and the 
belated raising of that plea and opined that though the normal rule is that a plea unless it 
goes to the very root of the jurisdicti on should not be allowed to be taken at the appellate 
stage especially when it requires investi gati on into a questi on of fact but a plea that the 
accused in questi on was a “child” within the meaning of the Act can be entertained at the 
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appellate stage also and should not be overlooked on technical grounds. Aft er noti cing 
the provisions of the Bihar Children Act, 1982 and the Juvenile Justi ce Act, 1986, the Full 
Bench of the Patna High Court opined, taking into considerati on the aim and intenti on of 
the two Acts, that the applicati on of the provisions of the Acts should not be denied to an 
off ender where by the ti me the trial commenced or concluded the accused had ceased 
to be a juvenile, although when the off ence was committ ed he was a juvenile within the 
meaning of the Act. The Court then laid down the procedure which should be followed 
when a plea is raised to the eff ect that the accused on the date of the off ence was a 
child and held that inquiry into that aspect should be conducted and on the basis of the 
evidence led at the inquiry, the Court should record a fi nding whether or not on the date 
of commission of the off ence, the accused was a “child” within the meaning of the Act.

14.  The judgment of the two-Judge Bench of this Court in the case of State of Haryana v. 
Balwant Singh which has been relied upon by the High Court is clearly disti nguishable. The 
Bench in that case recorded: (SCC p. 410, para 2)

“Admitt edly, neither before the committ al court nor before the trial court, no plea 
was raised on behalf of the respondent that he was a child and that he should not 
have been committ ed by the Magistrate and thereaft er tried by the Sessions Court 
and that he ought to have been dealt with only by the Court of Juveniles. When it is 
not the case of the respondent that he was a child both before the committ al court as 
well as before the trial court, it is very surprising that the High Court, based merely on 
the entry made in Secti on 313 statement menti oning the age of the respondent as 17 
has concluded that the respondent was a ‘child’ within the defi niti on of the Act on the 
date of the occurrence....”

 In the instant case, however, the plea had been raised both in the trial court as well as 
in the High Court and both the courts even considered the plea but denied the benefi t 
to the appellants for diff erent reasons which do not bear scruti ny. That apart, the earlier 
judgments of this Court reported in Gopinath Ghosh and Bhoop Ram were not even 
noti ced or considered in Balwant Singh case. Since the view expressed in Gopinath Ghosh 
case and Bhoop Ram case receive support from the three-Judge Bench judgment in the 
case of Pradeep Kumar v. State of U.P. the appellants cannot be denied the benefi t of the 
provisions of the Act on the basis of Balwant Singh case.

15.  The correctness of the esti mate of age as given by the trial court was neither doubted 
nor questi oned by the State either in the High Court or in this Court. The parti es have, 
therefore, accepted the correctness of the esti mate of age of the three appellants as given 
by the trial court. Therefore, these three appellants should not be denied the benefi t of 
the provisions of a socially progressive statute. In our considered opinion, since the plea 
had been raised in the High Court and because the correctness of the esti mate of their 
age has not been assailed, it would be fair to assume that on the date of the off ence, each 
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one of the appellants squarely fell within the defi niti on of the expression “child”. We are 
under these circumstances reluctant to ignore and overlook the benefi cial provisions of 
the Acts on the technical ground that there is no other supporti ng material to support the 
esti mate of ages of the appellants as given by the trial court, though the correctness of 
that esti mate has not been put in issue before any forum. Following the course adopted 
in Gopinath Ghosh, Bhoop Ram and Pradeep Kumar cases while sustaining the convicti on 
of the appellants under all the charges we quash the sentences awarded to them.

16.  The appellants Chandra Sen Prasad, Mansen Prasad and Bhola Bhagat, shall, therefore, be 
released from custody forthwith, if not required in any other case. Their appeals succeed 
to the extent indicated above and are partly allowed.

17.  The convicti on and sentence of the remaining appellants is maintained and their appeals 
are hereby dismissed.

18.  Before parti ng with this judgment, we would like to re-emphasise that when a plea is 
raised on behalf of an accused that he was a “child” within the meaning of the defi niti on of 
the expression under the Act, it becomes obligatory for the court, in case it entertains any 
doubt about the age as claimed by the accused, to hold an inquiry itself for determinati on 
of the questi on of age of the accused or cause an enquiry to be held and seek a report 
regarding the same, if necessary, by asking the parti es to lead evidence in that regard. 
Keeping in view the benefi cial nature of the socially-oriented legislati on, it is an obligati on 
of the court where such a plea is raised to examine that plea with care and it cannot fold 
its hands and without returning a positi ve fi nding regarding that plea, deny the benefi t 
of the provisions to an accused. The court must hold an enquiry and return a fi nding 
regarding the age, one way or the other. We expect the High Courts and subordinate 
courts to deal with such cases with more sensiti vity, as otherwise the object of the Acts 
would be frustrated and the eff ort of the legislature to reform the delinquent child and 
reclaim him as a useful member of the society would be frustrated. The High Courts may 
issue administrati ve directi ons to the subordinate courts that whenever such a plea is 
raised before them and they entertain any reasonable doubt about the correctness of 
the plea, they must as a rule, conduct an inquiry by giving opportunity to the parti es to 
establish their respecti ve claims and return a fi nding regarding the age of the accused 
concerned and then deal with the case in the manner provided by law.

*****

[This judgement is also reported in 1997(8) SCC 720]
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R.C. LahotI, J.— On 5-9-1998, Crime No. 574 of 1998 under Secti on 302 IPC was registered 
at PS Kadamkuan, Patna. According to the FIR, one Abhishek was shot dead on that day. On 
13-9-1998 the peti ti oner was arrested in connecti on with the said off ence. On 14-9-1998 
the peti ti oner was produced before the Additi onal Chief Judicial Magistrate, Patna who aft er 
recording his statement under Secti on 164 of the Code of Criminal Procedure remanded him to 
Juvenile Home, Patna. The peti ti oner claimed to have been born on 18-9-1982 and therefore 
a juvenile, enti tled to protecti on of the Juvenile Justi ce Act, 1986 (hereinaft er “the Act” for 
short). The peti ti oner's claim was disputed on behalf of the prosecuti on. The ACJM directed 
an inquiry to be held under Secti on 32 of the Act. The peti ti oner was referred to examinati on 
by a Medical Board. On receipt of the report of the Medical Board and on receiving such other 
evidence as was adduced on behalf of the peti ti oner, the ACJM concluded that the peti ti oner 
was above 16 years of age on the date of the occurrence and therefore was not required to be 
tried by a Juvenile Court. The fi nding has been upheld by the Sessions Court in appeal and the 
High Court in revision. The peti ti oner has fi led this peti ti on seeking leave to appeal.

2.  Leave granted.

3.  Two questi ons have arisen for considerati on. Firstly, by reference to which date the age of 
the peti ti oner is required to be determined for fi nding out whether he is a juvenile or not. 
Secondly, whether the fi nding as to age, as arrived at by the courts below and maintained 
by the High Court, can be sustained.

4.  Shri U.R. Lalit, the learned Senior Counsel for the appellant has submitt ed that it is the 
date of the off ence which is crucial for determining the age of the person claiming to be a 
juvenile while according to the learned Additi onal Solicitor General it is the date on which 
the person is brought before the competent authority by reference to which the age of 
the person is required to be determined so as to fi nd whether he is a juvenile or not.

5.  The Juvenile Justi ce Act, 1986, as its Preamble speaks, is:

“...an Act to provide for the care, protecti on, treatment, development and rehabilitati on 
of neglected or delinquent juveniles and for the adjudicati on of certain matt ers relati ng 
to, and dispositi on of, delinquent juveniles”.
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 The Statement of Objects and Reasons, it will be useful to reproduce (with emphasis 
supplied by us) as under:

“A review of the working of the existi ng Children Acts would indicate that much 
greater att enti on is required to be given to children who may be found in situati ons 
of social maladjustment, delinquency or neglect. The justi ce system as available for 
adults is not considered suitable for being applied to juveniles. It is also necessary 
that a uniform juvenile justi ce system should be available throughout the country 
which should make adequate provision for dealing with all aspects in the changing 
social, cultural and economic situati on in the country. There is also need for larger 
involvement of informal systems and community-based welfare agencies in the care, 
protecti on, treatment, development and rehabilitati on of such juveniles.

2.  In this context, the proposed legislati on aims at achieving the following objecti ves:

(i)  to lay down a uniform legal framework for juvenile justi ce in the country so as 
to ensure that no child under any circumstances is lodged in jail or police lock-
up. This is being ensured by establishing Juvenile Welfare Boards and Juvenile 
Courts;

(ii)  to provide for a specialised approach towards the preventi on and treatment 
of juvenile delinquency in its full range in keeping with the developmental 
needs of the child found in any situati on of social maladjustment;

(iii)  to spell out the machinery and infrastructure required for the care, protecti on, 
treatment, development and rehabilitati on of various categories of children 
coming within the purview of the juvenile justi ce system. This is proposed to 
be achieved by establishing observati on homes, juvenile homes for neglected 
juveniles and special homes for delinquent juveniles;

(iv) to establish norms and standards for the administrati on of juvenile justi ce 
in terms of investi gati on and prosecuti on, adjudicati on and dispositi on, and 
care, treatment and rehabilitati on;

(v)  to develop appropriate linkages and coordinati on between the formal system 
of juvenile justi ce and voluntary agencies engaged in the welfare of neglected 
or socially maladjusted children and to specifi cally defi ne the areas to their 
responsibiliti es and roles;

(vi) to consti tute special off ences in relati on to juveniles and provide for 
punishments therefor;

(vii) to bring the operati on of the juvenile justi ce system in the country in conformity 
with the United Nati ons Standard Minimum Rules for the Administrati on of 
Juvenile Justi ce.

3.  As its various provisions come into force in diff erent parts of the country they 
would replace the corresponding laws on the subject such as the Children Act, 
1960 and other State enactments on the subject.

The Bill seeks to achieve the above objects.”
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6. Clause (h) of Secti on 2 of the Act defi nes “juvenile” as under:

“2. Defi niti ons.— In this Act, unless the context otherwise requires,—

(h)  ‘juvenile’ means a boy who has not att ained the age of sixteen years or a girl 
who has not att ained the age of eighteen years;”

7.  Secti on 3 provides where an inquiry has been initi ated against a juvenile and during 
the course of such inquiry a juvenile ceased to be such, then, notwithstanding anything 
contained in this Act or any other law for the ti me being in force, the inquiry may be 
conti nued and orders may be made in respect of such persons as if such person had 
conti nued to be a juvenile. Chapter II of the Act speaks of competent authoriti es and 
insti tuti ons for juveniles such as Juvenile Welfare Boards, Juvenile Courts, juvenile 
homes, special homes, observati on homes and aft ercare organisati ons. Chapter III makes 
provision for neglected juveniles wherein is also included Secti on 17 making provision for 
uncontrollable juveniles. Chapter IV deals with delinquent juveniles. Provisions contained 
in Secti ons 18 to 26 provide for bail and custody of juveniles accused of a bailable or non-
bailable off ence, the manner of dealing with them and the orders that may be passed 
regarding or against delinquent juveniles. Proceedings under Chapter VIII of the Code of 
Criminal Procedure are not competent against a juvenile. A juvenile and a person not a 
juvenile cannot be jointly tried. No disqualifi cati on att aches to convicti on of a juvenile 
for any off ence under any law. Then there are special provisions contained in Secti on 
26 as to proceedings in respect of juveniles pending in any court on the date of the 
coming into force of the Act. Chapter V (Secti ons 27 to 40) lay down the procedure of 
competent authoriti es generally under the Act and appeals and revisions from orders of 
such authoriti es. Chapter VI (Secti ons 41 to 45) provides for special off ences in respect of 
juveniles. Chapter VII (Secti ons 46 to 63) contains miscellaneous provisions.

8.  It is perti nent to note that neither the defi niti on of juvenile nor any other provision 
contained in the Act specifi cally provides the date by reference to which the age of a boy 
or a girl has to be determined so as to fi nd out whether he or she is a juvenile or not.

9.  The learned Additi onal Solicitor General submitt ed that the answer is to be found in 
Secti on 32 of the Act which reads as under:

“32. Presumpti on and determinati on of age.— 

(1)  Where it appears to a competent authority that a person brought before it under 
any of the provisions of this Act (otherwise than for the purpose of giving evidence) 
is a juvenile, the competent authority shall make due inquiry as to the age of that 
person and for that purpose shall take such evidence as may be necessary and 
shall record a fi nding whether the person is a juvenile or not, stati ng his age as 
nearly as may be.
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(2)  No order of a competent authority shall be deemed to have become invalid merely 
by any subsequent proof that the person in respect of whom the order has been 
made is not a juvenile, and the age recorded by the competent authority to be 
the age of the person so brought before it shall, for the purposes of this Act, be 
deemed to be the true age of that person.” 

10.  It is submitt ed by the learned Additi onal Solicitor General that the order of the competent 
authority has been given a fi nality subject to decision in appeal and/or revision as regards 
the age of that person and the jurisdicti on to record that fi nding commences when the 
person is brought before it. It is this expression which provides the vital clue to the date 
by reference to which the age is to be determined.

11.  There are several provisions in the Act which provide for fi rst appearance of the person 
before the competent authority. Competent authority has been defi ned in clause (d) of 
Secti on 2 to mean, in relati on to neglected juveniles, a Juvenile Welfare Board consti tuted 
under Secti on 4 of the Act and, in relati on to delinquent juveniles, Juvenile Court and where 
no such Board or Juvenile Court has been consti tuted, includes any court empowered 
under sub-secti on (2) of Secti on 7 to exercise the powers conferred on a Board or a 
Juvenile Court. Under sub-secti on (2) of Secti on 7, where no Board or Juvenile Court has 
been consti tuted for any area, the powers conferred on the Board or the Juvenile Court 
by or under the Act shall be exercised in that area by the District Magistrate or the Sub-
Divisional Magistrate or any Metropolitan Magistrate or Judicial Magistrate of the 1st 
Class, as the case may be. The powers conferred on the Board or Juvenile Court may also 
be exercised by the High Court and the Court of Session, when the proceeding comes 
before them in appeal, revision or otherwise.

12.  The scheme of the Act contemplates its applicability coming into play only when the 
person may appear or be brought before the competent authority. Under Secti on 8, 
when any Magistrate not empowered to exercise the powers of the Board or Juvenile 
Court under this Act is of opinion that the person brought before him under any of the 
provisions of this Act (otherwise than for the purpose of giving evidence) is a juvenile, he 
shall record such opinion and forward the juvenile and the record of the proceeding to the 
competent authority having jurisdicti on over the proceeding. The competent authority to 
which the proceeding is so forwarded shall hold the inquiry as if the juvenile had originally 
been brought before it.

13.  Under Secti on 18, when any person accused of a bailable or non-bailable off ence and 
apparently a juvenile is arrested or detained or appears or is brought before a Juvenile 
Court, such person shall, notwithstanding anything contained in the Code of Criminal 
Procedure, or in any other law for the ti me being in force, be released on bail with or 
without surety unless there appear reasonable grounds for believing that the release is 
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likely to bring him in associati on with any known criminal or expose him to moral danger 
or that his release would defeat the ends of justi ce. In the latt er case, the person has 
to be kept in an observati on home or a place of safety unti l he can be brought before a 
Juvenile Court. The Juvenile Court if not releasing the person on bail must not commit him 
to prison but send him to an observati on home or a place of safety during the pendency 
of the inquiry before him. Under Secti on 20, where a juvenile charged with an off ence 
appears or is produced before a Juvenile Court, the Juvenile Court shall hold an inquiry 
in accordance with the provisions of Secti on 39. A reading of all these provisions referred 
to hereinabove makes it very clear that an inquiry as to the age of the juvenile has to be 
made only when he is brought or appears before the competent authority. A police offi  cer 
or a Magistrate who is not empowered to act or cannot act as a competent authority has 
to merely form an opinion guided by the apparent age of the person and in the event of 
forming an opinion that he is a juvenile, he has to forward him to the competent authority 
at the earliest subject to arrangements for keeping in custody and safety of the person 
having been made for the durati on of ti me elapsing in between. The competent authority 
shall proceed to hold inquiry as to the age of that person for determining the same by 
reference to the date of the appearance of the person before it or by reference to the 
date when the person was brought before it under any of the provisions of the Act. It is 
irrelevant what the age of the person was on the date of commission of the off ence. Any 
other interpretati on would not fi t in the scheme and phraseology employed by Parliament 
in draft ing the Act.

14.  The use of the word “is” at two places in sub-secti on (1) of Secti on 32 of the Act read in 
conjuncti on with “a person brought before it” also suggests that the competent authority 
is required to record the fi nding by reference to an event in praesenti  before it, i.e., by 
reference to the date when the person is brought before it and not by reference to a 
remote event i.e. the date on which the off ence was committ ed.

15.  Prior to the enactment of the Juvenile Justi ce Act, 1986 there were several laws prevailing 
in diff erent States and the need for a uniform legislati on for juveniles for the whole of 
India was expressed in various forums including Parliament. Such uniform legislati on was 
not being enacted on the ground that the subject-matt er of such a legislati on fell in the 
State List of the Consti tuti on. The U.N. Standard Minimum Rules for the Administrati on 
of Juvenile Justi ce enabled Parliament exercising its powers under Arti cle 253 of the 
Consti tuti on read with Entry 14 of the Union List to make any law for the whole of India 
to fulfi l internati onal obligati ons (see Treati se on the Juvenile Justi ce Act, by Ved Kumari, 
Indian Law Insti tute, New Delhi, p. 5). The said United Nati ons Standard Minimum Rules, 
called the Beijing Rules, adopted by the General Assembly in 1985 vide Chapters 2 and 5 
of Part I provide as under:
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“2.  Scope of the Rules and defi niti ons used 

2.1 The following Standard Minimum Rules shall be applied to juvenile off enders 
imparti ally, without disti ncti on of any kind, for example as to race, colour, sex, 
language, religion, politi cal or other opinions, nati onal or social origin, property, 
birth or other status.

2.2 For purposes of these Rules, the following defi niti ons shall be applied by member 
States in a manner which is compati ble with their respecti ve legal systems and 
concepts:

(a)  a juvenile is a child or young person who, under the respecti ve legal systems, 
may be dealt with for an off ence in a manner which is diff erent from an adult;

(b)  an off ence is any behaviour (act or omission) that is punishable by law under 
the respecti ve legal systems;

(c)  a juvenile off ender is a child or young person who is alleged to have committ ed 
or who has been found to have committ ed an off ence.

2.3  Eff orts shall be made to establish, in each nati onal jurisdicti on, a set of laws, rules 
and provisions specifi cally applicable to juvenile off enders and insti tuti ons and 
bodies entrusted with the functi ons of the administrati on of juvenile justi ce and 
designed:

(a)  to meet the varying needs of juvenile off enders, while protecti ng their basic 
rights;

(b) to meet the needs of society; and

(c)  to implement the following rules thoroughly and fairly.

5.  Aims of juvenile justi ce 

5.1  The juvenile justi ce system shall emphasise the well-being of the juvenile and shall 
ensure that any reacti on to juvenile off enders shall always be in proporti on to the 
circumstances of both the off enders and the off ence.”

 (Source — Juvenile Justi ce Act, by Asutosh Mookerjee, published by S.C. Sarkar & Sons, pp. 
20-21.)

16.  The term “juvenile justi ce” before the onset of delinquency may refer to social justi ce; 
aft er the onset of delinquency, it refers to justi ce in its normal juridical sense. (See — 
“Juvenile Justi ce: Before and Aft er the Onset of Delinquency”, working paper prepared 
by the Secretariat for 6th U.N. Congress on the Preventi on of Crime and the Treatment 
of Off enders, quoted at p. 4 of the Treati se, Ved Kumari, ibid.) The Juvenile Justi ce Act 
provides for justi ce aft er the onset of delinquency. The societal factors leading to the birth 
of delinquency and the preventi ve measures which would check juvenile delinquency 
legiti mately fall within the scope of social justi ce. Once a boy or a girl has assumed 
delinquency, his or her treatment and trial at the hands of the justi ce delivery system 
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is taken care of by the provisions of the Juvenile Justi ce Act. The view so taken fi nds 
support from the Preamble to the Act and the Statement of Objects and Reasons. The 
Preamble speaks for the Act making provisions for the things post-delinquency. Several 
expressions employed in the Statement of Objects and Reasons vocally support this view. 
The Act aims at laying down a uniform juvenile justi ce system in the country avoiding 
lodging in jail or police lock-up of the child; and providing for preventi on and treatment of 
juvenile delinquency, for care, protecti on, etc. post-juvenility. In short the fi eld sought to 
be covered by the Act is not the one which had led to juvenile delinquency but the fi eld 
when a juvenile having committ ed a delinquency is placed for being taken care of post-
delinquency.

17.  During the course of hearing, the Court posed a questi on to Shri U.R. Lalit, the learned 
Senior Counsel for the appellant — what happens if a boy or a girl of just less than 16 
or 18 years of age commits an off ence and then leaves the country or for any reasons 
neither appears nor is brought before the competent authority unti l he or she att ains the 
age of say 50 years? If the interpretati on suggested by the learned Senior Counsel for the 
appellant were to be accepted, he shall have to be sent to a juvenile home, special home 
or an observati on home or entrusted to an aft ercare organisati on where there would all 
be boys and girls of less than 16 or 18 years of age. Would he be required to be dealt 
by a Juvenile Welfare Board or a Juvenile Court? The learned Senior Counsel, with all 
the wits at his command, had no answer ti ll the end and had to give up ulti mately. We 
are, therefore, clearly of the opinion that the procedure prescribed by the provisions of 
the Act has to be adopted only when the competent authority fi nds the person brought 
before it or appearing before it to be under 16 years of age if a boy and under 18 years of 
age if a girl on the date of being so brought or such appearance fi rst before the competent 
authority. The date of the commission of off ence is irrelevant for fi nding out whether 
the person is a juvenile within the meaning of clause (h) of Secti on 2 of the Act. If that 
would have been the intendment of Parliament, nothing had prevented it from saying so 
specifi cally.

18.  Secti on 3 of the Act also provides a clue to the legislati ve intent. It provides for an inquiry 
initi ated against the juvenile being conti nued and orders made thereon even if such person 
had ceased to be a juvenile during the course of such inquiry. There would have been no 
need of enacti ng Secti on 3 if only the age of the juvenile would have been determinable 
by reference to the date of the off ence.

19.  Shri U.R. Lalit, the learned Senior Counsel for the appellant invited our att enti on to 
Santenu Mitra v. State of W.B., Bhola Bhagat v. State of Bihar and Gopinath Ghosh v. 
State of W.B. and to a number of other decisions which we do not propose to catalogue 
separately for most of them have been referred to in paras 14 and 15 of the decision 
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in Bhola Bhagat. What has been emphasised by Shri Lalit is that in all these cases the 
questi on whether the person, arrayed as the accused-appellant before the Court, was a 
juvenile or not was decided by taking into considerati on the age of the accused on the 
date of the occurrence or the date of the commission of the off ence. We have carefully 
perused all these decisions. In all these cases the counsel for the contesti ng parti es before 
the Court have made their submissions by assuming that the date of the off ence was 
the relevant date for determining the age of the juvenile. Accordingly this Court, having 
examined the facts of each case, recorded a fi nding as to the age of the accused on the 
date of the occurrence of the off ence. Generally speaking these cases are authoriti es for 
the propositi ons that:

(i)  the technicality of the accused having not claimed the benefi t of the provisions of 
the Juvenile Justi ce Act at the earliest opportunity or before any of the courts below 
should not, keeping in view the intendment of the legislati on, come in the way of the 
benefi t being extended to the accused-appellant even if the plea was raised for the 
fi rst ti me before this Court;

(ii)  a hyper-technical approach should not be adopted while appreciati ng the evidence 
adduced on behalf of the accused in support of the plea that he was a juvenile and if 
two views may be possible on the same evidence, the court should lean in favour of 
holding the accused to be a juvenile in borderline cases; and

(iii)  the provisions of the Act are mandatory and while implementi ng the provisions of the 
Act, those charged with responsibiliti es of implementati on should show sensiti vity 
and concern for a juvenile. However, in none of the cases the specifi c issue — by 
reference to which date (the date of the off ence or the date of producti on of the 
person before the competent authority), the court shall determine whether the 
person was a juvenile or not, was neither raised nor decided.

20.  A decision not expressed, not accompanied by reasons and not proceeding on a conscious 
considerati on of an issue cannot be deemed to be a law declared to have a binding eff ect 
as is contemplated by Arti cle 141. That which has escaped in the judgment is not the rati o 
decidendi. This is the rule of sub silenti o, in the technical sense when a parti cular point of 
law was not consciously determined. (See State of U.P. v. Syntheti cs & Chemicals Ltd. SCC, 
para 41.)

21.  The Full Bench decision of the High Court of Calcutt a in Dilip Saha v. State of W.B. and 
the Full Bench decision in Krishna Bhagwan v. State of Bihar were strongly relied on by 
the learned Senior Counsel, Shri Lalit submitti  ng that the questi on specifi cally arising for 
considerati on before this Court was also before the two High Courts. We have examined 
the two decisions. In Dilip Saha the Calcutt a High Court, interpreti ng the provisions of the 
W.B. Children Act, 1959 which is a pari materia enactment, has taken the view that the 
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age of the accused at the ti me of the commission of the off ence is the relevant age for 
att racti ng the provisions of the W.B. Children Act, 1959 and not his age at the ti me of trial. 
Vide paras 22 to 24 the Full Bench has assigned two reasons for taking the view which it 
has done which in our opinion are both erroneous. One reason is that according to Secti on 
24 of that Act a child cannot be sentenced to death or ordinarily to imprisonment then 
denying the benefi t of the provisions of the Act to a person who was a child on the date of 
the off ence but had ceased to be so on the date of commencement of the inquiry or trial, 
may result in the child being sentenced to death or imprisonment for life consequent upon 
his being held guilty which would be violati ve of Arti cle 20(1) of the Consti tuti on which 
prohibits any person on convicti on for any off ence being subjected to a penalty greater than 
that which might have been infl icted under the law in force at the ti me of the commission 
of the off ence. The High Court has overlooked that Arti cle 20(1) of the Consti tuti on would 
be att racted only if the applicability of the Act was determined by reference to the date 
of the off ence but if it was determined by reference to the date of the commencement of 
the inquiry or trial then Arti cle 20(1) would not apply. The second reason assigned by the 
High Court is that the investi gati ng offi  cer may by delaying investi gati on and putti  ng up of 
the accused for trial deny the accused the benefi t of the provisions of the Act and thereby 
defeat the object and purpose of the Act. Suffi  ce it to say that such an occasion would not 
arise at all because before the commencement of the trial there would be some point of 
ti me when the accused shall have to be brought before the competent authority and that 
date would be determinati ve of the fact whether the accused was a juvenile or not. As 
to Krishna Bhagwan case decided by the Patna High Court, suffi  ce it to observe that the 
opening part of the judgment itself indicates that the questi on posed before us was not 
a questi on arising before the High Court. The two questi ons considered and answered by 
the High Court were diff erent. The High Court was seized of the issues as to what would be 
the impact of the event of the child ceasing to be so before the conclusion of the trial and 
the eff ect of the plea under the Juvenile Justi ce Act, 1986 having not been taken before 
the trial court and the trial having proceeded oblivious of the provisions of the Act. During 
the course of discussion the Full Bench has observed that the juvenile is one who was 
below a certain age on the date of the commission of the off ence but the observati on is 
also based on an assumpti on and is certainly not a point deliberated upon before the High 
Court.

22.  All this exercise would have been avoided if only the legislature would have taken care not 
to leave an ambiguity in the defi niti on of “juvenile” and would have clearly specifi ed the 
point of ti me by reference to which the age was to be determined to fi nd a person to be 
a juvenile. The ambiguity can be resolved by taking into considerati on the Preamble and 
the Statement of Objects and Reasons. The Preamble suggests what the Act was intended 
to deal with. If the language used by Parliament is ambiguous the court is permitt ed to 
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look into the Preamble for construing the provisions of an Act (Burrakur Coal Co. Ltd. v. 
Union of India). A Preamble of a statute has been said to be a good means of fi nding out 
its meaning and, as it were, the key of understanding of it, said this Court in A. Thangal 
Kunju Musaliar v. M. Venkatachalam Potti  . The Preamble is a key to unlock the legislati ve 
intent. If the words employed in an enactment may spell a doubt as to their meaning it 
would be useful to so interpret the enactment as to harmonise it with the object which 
the legislature had in its view. The legislati ve aims and objecti ves set out in the earlier 
part of this judgment go to show that this legislati on has been made for taking care of the 
care and custody of a juvenile during investi gati on, inquiry and trial, i.e., from the point of 
ti me when the juvenile is available to the law administrati on and justi ce delivery system; 
it does not make any provision for a person involved in an off ence by reference to the date 
of its commission by him. The long ti tle of the Act too suggests that the content of the Act 
is the justi ce aspect relati ng to juveniles.

23.  We make it clear that we have not dealt with the provisions of Chapter VI dealing with 
special off ences in respect of juveniles. Prima facie, we feel that the view which we have 
taken would create no diffi  culty even in assigning a meaning to the term “juvenile” as 
occurring in Chapter VI (Secti ons 41 to 45) of the Act because a juvenile covered by any 
of these provisions is likely to fall within the defi niti on of “neglected juvenile” as defi ned 
in clause (l) of Secti on 2 who shall also have to be dealt with by a Juvenile Board under 
Chapter III of the Act and the view taken by us would hold the fi eld there as well. However, 
we express no opinion on the scope of Chapter VI of the Act and leave that aspect to be 
taken care of in a suitable case. At any rate in the present context we need not vex our 
mind on that aspect. Secti on 2 which defi nes “juvenile” and “neglected juvenile” itself 
begins by saying that the words defi ned therein would have the assigned meaning “unless 
the context otherwise requires”. So far as the present context is concerned we are clear in 
our mind that the crucial date for determining the questi on whether a person is a juvenile 
is the date when he is brought before the competent authority.

24.  So far as the fi nding regarding the age of the appellant is concerned it is based on 
appreciati on of evidence and arrived at aft er taking into considerati on the material 
available on record and valid reasons having been assigned for it. The fi nding arrived at 
by the learned ACJM has been maintained by the Sessions Court in appeal and the High 
Court in revision. We fi nd no case having been made out for interfering therewith.

25.  For the foregoing reasons the appeal is dismissed.

*****

[This judgement is also reported in 2000(5) SCC 488]



SUPREME COURT OF INDIA

Rajinder Chandra
vs. 

State of Chhatti  sgarh and Another

R.C. Lahoti  and Brijesh Kumar, JJ.

R.C. Lahoti , J.— Leave granted.

…..5. It is true that the age of the accused is just on the border of sixteen years and on the date 
of the off ence and his arrest he was less than 16 years by a few months only. In Arnit Das v. 
State of Bihar this Court has, on a review of judicial opinion, held that while dealing with the 
questi on of determinati on of the age of the accused for the purpose of fi nding out whether he 
is a juvenile or not, a hypertechnical approach should not be adopted while appreciati ng the 
evidence adduced on behalf of the accused in support of the plea that he was a juvenile and 
if two views may be possible on the said evidence, the court should lean in favour of holding 
the accused to be a juvenile in borderline cases. The law, so laid down by this Court, squarely 
applies to the facts of the present case.

*****

[This judgement is also reported in 2002(2) SCC 287]
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Zafar
vs. 

State of Utt ar Pradesh

S. Rajendra Babu and P. Venkatarama Reddi, JJ.

P. Venkatarama Reddi, J.— This appeal by special leave is preferred by the sole accused 
in Sessions Trial No. 583 of 1980 on the fi le of the Additi onal District and Sessions Judge, 
Gorakhpur. The accused was convicted under Secti on 302 IPC on the charge of murdering 
his relati on by the name of Hidayat Hussain at about 8 a.m. on 28-6-1980 on a public street. 
The accused was sentenced to life imprisonment. On appeal, the High Court confi rmed the 
convicti on and sentence

2.  The prosecuti on case is that on the crucial day at about 8 a.m. the deceased was going to 
a meat shop with his son Aizaz @ Guddu (PW 2). As they came close to the meat shop, the 
accused fi red a shot from his country-made pistol in front of the house of one Sidhu. The 
victi m collapsed before the meat shop of Achhan (PW 3) and succumbed to the injuries 
then and there. Though some people tried to overpower the accused, he reloaded his 
pistol and threatened them not to risk their lives. Thereaft er, he fl ed away from the scene. 
PW 1, the father of the deceased, on coming to know of the incident came to the spot 
immediately. He saw the son of the deceased (PW 2) weeping by the side of the dead 
body. His clothes were bloodstained. Aft er some ti me he got a complaint draft ed by one 
Yusuf and handed over the same in the police stati on at 9.15 a.m. The head constable 
registered the FIR. PW 6, the Sub-Inspector of Police immediately went to the scene of 
off ence, took custody of the dead body aft er having it photographed and prepared a 
panchnama. Thereaft er, PW 7, the Senior Sub-Inspector, took over the investi gati on and 
seized the bloodstained earth, empty cartridge and bloodstained kurta of PW 2. On search 
at the house of the accused, he found nothing incriminati ng.

3.  Post-mortem examinati on was conducted by PW 5 who was the Medical Offi  cer att ached 
to District Hospital, Gorakhpur, on the evening of the same day. The following ante-
mortem injuries were found on the body of the deceased:

“1.  Gunshot wound 1½" × 1/2" cavity-deep on the right back 9" below the root of the 
back and adjacent to the midline. Margins black, contused and inverted wound of 
entry.

2.  Gunshot wound 1/2" × 4/10" × cavity-deep on the chest 2" inner to right nipple, 
margins black, everted, contused wound of exit. Six pellets recovered underneath 
this injury.”
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4.  The doctor further noted that the injuries were caused by a fi rearm. On internal 
examinati on, he found 8 ounces of clott ed blood in the thoracic cavity and lacerati on of 
right lung at several places. He found one pound of blood in the stomach. According to the 
doctor, the deceased died due to shock and haemorrhage caused by the fi rearm injuries 
and the death would have occurred instantaneously. PW 7 conducted the inquest and 
recorded the statements of witnesses. He fi led the charge-sheet.

5.  The moti ve for the crime as disclosed by PW 1 is that the accused was under the impression 
that the deceased was having illicit relati ons with the wife of the accused as the deceased 
was oft en protesti ng against the cruel treatment being meted out to her and trying to 
help her. PW 1 also stated that there was some altercati on a week earlier, whereupon the 
accused threatened the deceased with consequences. The accused and the deceased are 
related.

6.  The two eyewitnesses examined by the prosecuti on are PWs 2 and 3. The eyewitness PW 
2 Aizaz Hussain was aged 7 years at the ti me of the incident and 8 years at the ti me of 
giving evidence. He was studying in 1st Class in the local school. He gave an account of 
the incident and the circumstances in which his father was killed. He clearly implicated 
the accused as the assailant. PW 3, the meat shop owner turned hosti le. However, he 
supported the prosecuti on case partly.

7.  Therefore, much turns on the evidence of the child witness, PW 2. The trial court as well 
as the High Court were of the view that the testi mony of PW 2 was clear and trustworthy 
and reliance could be safely placed on his evidence. The learned trial Judge noted that 
he had put several questi ons to sati sfy himself if he could give rati onal answers to the 
questi ons. The learned Judge then noted that the witness was intelligent. However, a rider 
was added to the eff ect that he could not fully understand the sancti ty of oath. However, 
that does not by itself viti ate his evidence.

8.  The learned Judges of the High Court having noted the propositi on that cauti ous approach 
has to be adopted in appreciati ng the evidence of a child witness, proceeded to discuss 
the evidence. The High Court has pointed out that the presence of this witness, PW 2 
in the company of his father at the ti me of the incident cannot be doubted in view of 
the evidence of PW 3 (who was declared as hosti le witness) and PW 1, the informant. 
The High Court then discussed the two alleged contradicti ons i.e. about the dress he was 
wearing and the deceased not having any money in his pocket. The High Court rightly 
explained away these contradicti ons by giving cogent reasons. The High Court then 
discussed at length the medical evidence and came to the conclusion that there was really 
no inconsistency between the ocular testi mony and the medical evidence. In any case, the 
High Court relying on the decision of this Court in Leela Ram v. State of Haryana observed 
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that the prosecuti on case cannot be rejected outright, even if there was some doubt on 
the questi on whether one shot was fi red or two shots were fi red. The fact that the FIR 
was lodged promptly naming the accused as the assailant on the basis of the fi rst-hand 
informati on which PW 1 got was also considered to be an important factor in support of 
the prosecuti on.

9.  However, we fi nd on a perusal of the evidence on record that the trial court as well as the 
High Court failed to focus their att enti on to certain crucial aspects which have undoubted 
bearing on the reliability of the evidence of the child witness, PW 2. The fi rst and foremost 
aspect which deserves att enti on is about the version of PW 2 as regards the actual scene 
of off ence. According to the prosecuti on case, the deceased was shot at in front of the 
house of one Sidhu and he fell down in front of the meat shop of PW 3 aft er walking for a 
litt le distance. In the site plan (Ext. K-9) the place of occurrence is marked as ‘A’, as spoken 
to by PW 7, the IO. That spot is just in front of the house of Sidhu. The distance between 
the place of shooti ng i.e. Sidhu's house and the meat shop of PW 3 is about 5 to 6 “paces” 
according to PW 7. PW 7 stated more than once that the spot of shooti ng was pointed out 
to him by PW 2. PW 7 further stated that PW 2 informed him that his father aft er having 
been hit by the bullet walked some distance and fell down near the meat shop. The fact 
that the site plan was drawn up aft er PW 2 pointed out the place of occurrence was stated 
by the IO (PW 7), even in the chief examinati on. The version of PW 2, the child witness is 
materially diff erent. According to him, the incident took place at the meat shop itself. This 
is what PW 2 categorically stated:

“The meat shop is at Baxipur. It is the shop of Achhan (PW 3). I and my father reached 
the meat shop. Before my father could purchase meat, the accused Budhu came there 
and fi red a shot. Aft er receiving the bullet injury, my father fell before the shop of 
Achhan.”

 This statement in chief examinati on was further reinforced and clarifi ed in the following 
words:

“At the meat shop my father asked Achhan to weigh meat. At that ti me, beside my 
father other customers were also present in the shop. Achhan was weighing meat for 
the customers who were standing ahead of my father. There were many customers 
present at the shop of Achhan for buying meat. While my father was standing there 
were many persons standing before and aft er him for buying meat. I was standing 
ahead of my father. My father was fi red at the place where he was standing. It is true 
that he fell fl at.”

10.  Thus the witness was categorical about the spot of occurrence being at the meat shop 
itself. He further stated in the questi ons put to him by the court that the bullet hit his 
father on his back. To a questi on as to what his father was doing when he was shot at, 
the witness stated that his father was buying meat. As already noted, according to PW 7, 
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the earliest version of PW 2 was that the accused shot him at a spot close to the meat 
shop but before he reached the shop. PW 7 drew the site plan as pointed out by PW 2. If 
what is stated by PW 7 is correct, we have two diff erent versions from PW 2 as regards the 
scene of off ence. In any case, the evidence of PW 2 does not fi t into the prosecuti on case 
about the place of occurrence. In the face of this discrepancy on a very important aspect, 
a reasonable doubt arises as to the reliability of the evidence of this child witness.

11.  Another circumstance which deserves noti ce is that as per the version of PW 2, the 
police came to him four or fi ve days aft er the occurrence and enquired of him about the 
details of the murder and had also taken him to the place of murder. PW 7, the IO, has 
a diff erent story to tell. According to him, aft er sending the dead body for post-mortem, 
he recorded the statements of witnesses, Achhan (PW 3) and Aizaz Hussain (PW 2) and 
got the bloodstained kurta removed from the body of PW 2 and collected samples of 
bloodstained soil etc. and thereaft er inspected the place of occurrence on being pointed 
out by PW 2 and prepared the site plan accordingly. That means PW 7 claims to have 
examined PW 2 on the day of the incident itself. But this version is belied by the categorical 
statement of PW 2 that the police came to him only aft er four or fi ve days and made 
enquiries about the murder. PW 7 admitt ed that he did not record the dates when he 
took the statement of each witness in the case diary — which is very strange. Amongst 
the statements found in the fi rst running pages of the case diary, the statement of PW 2 
does not fi gure at all, as seen from the cross-examinati on of PW 7. All this supports PW 
2's version that he was contacted and examined by the police only aft er four or fi ve days. 
The questi on then arises as to why there was such an inordinate delay in examining him. 
No explanati on was forthcoming from the investi gati ng offi  cer in this regard. However, the 
learned counsel for the respondent State has endeavoured to give a plausible explanati on 
for this. According to him, the IO would not have felt it necessary to adduce the evidence 
of the child witness on account of the fact that there was another eyewitness, namely, 
PW 3, who was examined on the same day and who unfortunately became hosti le later 
on. This explanati on remains in the area of surmise. The best person to throw light on 
this aspect is PW 7 but he did not say a word about it. Moreover, PW 7 came forward 
apparently with an untrue version that he examined PW 2 on the day of the incident itself 
and drew up the site plan as per the informati on given by him. The fact that PW 2 was 
examined and taken to the spot only four or fi ve days aft er the incident while making it 
appear on record that he was examined on the same day of the incident casts another 
doubt on the prosecuti on case. If PW 2 was in the know of things, why should the police 
postpone the event of examining him for so many days? Were they trying to project PW 
2 as an eyewitness, having failed in their att empts to get direct evidence of others? These 
are the imponderables in this case. On account of this, a doubt has to be necessarily 
entertained as to whether PW 2 claimed to be an eyewitness on the day of the incident 
itself and he in fact witnessed the occurrence.
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12.  One more point of doubt which makes the version of PW 2 vulnerable to criti cism is 
this: PW 2 stated that the police personnel were already there at the spot by the ti me 
his grandfather (PW 1) reached and that the policemen brought a cot and placed the 
dead body on it. However, this version is inconsistent with that of PW 1 as well as the IO. 
According to them, the police reached the scene of off ence only aft er the complaint was 
lodged by PW 1. PW 6 found the dead body lying fl at on the ground. All this gives rise to a 
doubt as to when exactly PW 2 was at the scene of off ence.

13.  Lastly, it is urged by the learned counsel for the appellant that although in the FIR, PW 2's 
presence was menti oned by the informant, he did not menti on in the FIR that PW 2 told 
him that the accused killed his father. In the cross-examinati on, PW 1 stated that he forgot 
to menti on this fact. One way of looking at it is that having regard to the tenor of the FIR 
in which he made a general statement that many persons tried to catch the accused, 
the omission to menti on what he had been told by PW 2 need not be viewed seriously. 
Though, by itself, it may not be a signifi cant omission, but, coupled with other doubtf ul 
features emerging from the evidence of PW 2 and the IO, this aspect cannot be brushed 
aside.

14.  In view of the doubtf ul features and other infi rmiti es in the prosecuti on evidence as 
discussed above, we are of the view that it is not safe to rely on the evidence of PW 2 whose 
evidence needs to be scruti nized with due care and cauti on. It is, however, unnecessary 
to probe into the other questi on whether the ocular evidence is inconsistent with the 
medical evidence. Though it is a case of concurrent fi nding by both the courts resti ng on 
the appreciati on of evidence, we are of the view that the trial court and the High Court 
overlooked certain important aspects in the practi cal applicati on of the rule of prudence 
and cauti on which the High Court itself proceeded to apply in appreciati ng the evidence 
of the child witness. The High Court failed to take note of certain telling factors emerging 
from the evidence on record. There was no criti cal appraisal of the evidence of PW 2 
except focusing att enti on on two alleged contradicti ons of no signifi cance and repelling 
the arguments based on them. Even if the fi nding that the medical evidence does not 
go counter to the prosecuti on case is allowed to remain, there are other fatal infi rmiti es 
in the evidence relied upon by the prosecuti on which were not adverted to by the High 
Court. In these circumstances, we are of the view that it is a fi t case for interference 
under Arti cle 136. Accordingly, we hold that the accused is enti tled to benefi t of doubt 
and his convicti on ought to be set aside. We, therefore, allow the appeal and direct the 
authoriti es concerned to release the accused from the prison forthwith.

*****

[This judgement is also reported in 2003(3) SCC 51]



SUPREME COURT OF INDIA

Muzaff ar Ali Sajjad and Others
vs. 

State of Andhra Pradesh and Others

K.G. Balakrishnan and B.N. Srikrishna, JJ.

1.  The second respondent herein fi led a criminal complaint before the 2nd Metropolitan 
Magistrate at Hyderabad alleging that the appellants herein had committ ed the off ence 
punishable under Secti ons 4, 5 and 6 of the Child Marriage Restraint Act, 1929. The 
complainant alleged that these accused persons entered into conspiracy and contracted 
the marriage of Mahjabeen Fati ma with the 3rd accused Muzamil Ahmed Sajid on 24-
2-1997 at 7 p.m. at Sameera Functi on Hall in Hyderabad. The complainant alleged that 
Mahjabeen Fati ma was born on 4-1-1980 and at the ti me of her marriage with the 3rd 
accused she was a “child” and hence the accused committ ed the off ence under the 
Act. The complainant gave a sworn statement before the Magistrate on 19-3-1997 and 
thereaft er summons were issued to these accused persons.

2.  The appellants fi led peti ti on under Secti on 482 of the Criminal Procedure Code challenging 
the issuance of summons on the ground that no case was made out against the appellants. 
The appellants alleged that no enquiry was conducted by the Magistrate as contemplated 
under Secti on 10 of the Child Marriage Restraint Act read with Secti on 202 CrPC. The 
pleas raised by the appellants were not accepted by the High Court and the peti ti on was 
dismissed. The order passed by the Magistrate is challenged before us.

3.  We heard the counsel for the appellants and also the counsel for the complainant. We also 
heard Mr Huzff a Ahmadi, learned counsel appearing on behalf of the Muslim Personal 
Law Board as intervenor.

4.  As regards A-8 and A-9, the allegati on in the complaint is that they were witnesses to the 
marriage agreement allegedly executed between the parti es. A-9 Mir Jameel Ahmed is no 
more and the proceedings against him have lapsed. As regards A-8 Mir Mohd. Haleem, no 
allegati ons are made against him in the complaint except stati ng that he was a witness to 
the marriage contract. So also there are no allegati ons either in the complaint or in the 
statement that A-5, A-7 and A-8 either performed or conducted or directed or acti vely 
parti cipated in the alleged child marriage.

5.  The remaining accused are A-1, A-3, A-4 and A-6. A-2 is stated to be dead. As part of 
enquiry under Secti on 202 CrPC, the complainant had given a sworn statement. Under 
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Secti on 202 CrPC before issuing process, the Magistrate should be sati sfi ed prima facie, 
that the accused have committ ed the off ence. The counsel for the appellants pointed out 
that as regards Accused 5, the mother of the bride, Accused 7 Abul Hassan Mir Nazeer 
Ahmed, uncle of the bride, no allegati ons have been made in the complaint. We have 
perused the complaint and the statement given by the complainant. During the relevant 
period, the bride was allegedly staying with the 4th accused Wajidunnisa Begum and A-5, 
the biological mother of the bride was staying elsewhere. We do not fi nd any justi fi able 
reason for the Magistrate to issue summons against A-5. So also nothing is menti oned in 
the complaint regarding the role played by A-7. Therefore, proceedings against A-5, A-7 
and A-8 are liable to be quashed.

6.  In the case of child marriage, off ences are punishable under the Child Marriage Restraint 
Act and Secti on 10 of the Act specifi cally provides that there should be an enquiry under 
Secti on 202 CrPC. From the sworn statement of the complainant and the records which 
were produced by the complaint, we are not sati sfi ed that a proper inquiry was conducted 
by the Magistrate.

7.  In the absence of a proper enquiry, issuance of summons by the Magistrate to the accused 
was not legal. The Magistrate would be at liberty to conduct afresh preliminary enquiry 
as contemplated under Secti on 10 of the Child Marriage Restraint Act read with Secti on 
202 CrPC and on being sati sfi ed prima facie, to justi fy for issue of process, the Magistrate 
would be at liberty to proceed against A-1, A-3, A-4 and A-6. With the above directi ons, 
the matt er is remitt ed back to the Magistrate for the said purpose. Proceedings against 
accused A-5, A-7 and A-8 are quashed. The appeal is disposed of accordingly.

*****

[This judgement is also reported in 2004(4) SCC 764]



SUPREME COURT OF INDIA

Pratap Singh
vs. 

State of Jharkhand and Another

N. Santosh Hegde, S.N. Variava, B.P. Singh, 
H.K. Sema and S.B. Sinha, JJ.

H.K. SEMA, J. (for N. Santosh Hegde, S.N. Variava, B.P. Singh, JJ. and himself)— Leave granted.

2.  This appeal is directed against the judgment and order dated 10-9-2001 passed by the 
High Court of Jharkhand at Ranchi in Criminal Revision No. 98 of 2001.

3.  Briefl y stated the facts giving rise to the fi ling of the present appeal are as follows:

 First informati on report was lodged before the police in Bokaro city registered as PS Case 
No. 1 of 1999 dated 1-1-1999 for the off ence under Secti ons 364-A, 302/201 IPC read with 
Secti on 120-B IPC to the eff ect that on 31-12-1998 the appellant was alleged as one of the 
conspirators to have caused the death of the deceased by poisoning. On the basis of the 
FIR the appellant was arrested and produced before the CJM, Chas on 22-11-1999. On 
producti on, the learned CJM assessed the age of the appellant to be around 18 years old. 
On 28-2-2000, a peti ti on was fi led on behalf of the appellant claiming that he was a minor 
on the date of occurrence i.e. 31-12-1998, whereupon the learned CJM transmitt ed the 
case to the Juvenile Court. The appellant was produced in the Juvenile Court on 3-3-2000. 
On his producti on the Juvenile Court assessed the age of the appellant by appearance to 
be between 15 and 16 years and directed the Civil Surgeon to consti tute a Medical Board 
for the purpose of assessing the age of the appellant by scienti fi c examinati on and submit a 
report. No such Medical Board was consti tuted. Thus, the learned ACJM asked the parti es 
to adduce evidence and on examining the school-leaving certi fi cate and marksheet of the 
Central Board of Secondary Educati on came to the fi nding that the appellant was below 
16 years of age as on 31-12-1998 taking the date of birth of the appellant as 18-12-1983 
recorded in the aforesaid certi fi cate. The appellant was then released on bail.

4.  Aggrieved thereby the informant fi led an appeal before the 1st Additi onal Sessions Judge, 
who aft er referring to the judgment of this Court rendered in Arnit Das v. State of Bihar 
disposed of the appeal on 19-2-2001 holding that the Juvenile Court had erred in not 
taking note of the fact that the date of producti on before the Juvenile Court was the date 
relevant for deciding whether the appellant was juvenile or not for the purpose of trial 
and directed a fresh inquiry to assess the age of the appellant. Aggrieved thereby the 
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appellant moved the High Court by fi ling criminal revision peti ti on. The High Court while 
disposing of the revision has followed the decision rendered by this Court in Arnit Das and 
held that reckoning date is the date of producti on of the accused before the court and not 
the date of the occurrence of the off ence.

5.  The High Court held that for determining the age of juvenile, the provisions of the 1986 
Act would apply and not the 2000 Act. The High Court, however, took the view that the 
date of birth, as recorded in the school and the school certi fi cate, should be the best 
evidence for fi xing the age of the appellant. The High Court was also of the view that 
any other evidence in proof of age would be of much inferior quality. As the enquiry is 
pending, we need not delve into this questi on.

6.  Having noti ced the confl icti ng views in Arnit Das v. State of Bihar and Umesh Chandra v. 
State of Rajasthan this matt er has been referred to the Consti tuti on Bench by an order 
dated 7-2-2003. It reads:

“1. The High Court in its impugned judgment has relied on a two-Judge Bench decision 
of this Court in Arnit Das v. State of Bihar. The submission of the learned counsel for 
the peti ti oner is that in Arnit Das the decision of this Court in Umesh Chandra v. State 
of Rajasthan was not considered. The point arising is one of frequent recurrence and 
view of the law taken in this case is likely to have a bearing on the new Act, that is, 
Juvenile Justi ce (Care and Protecti on of Children) Act, 2000 also, the matt er deserves 
to be heard by the Consti tuti on Bench of this Court. Be placed before the Hon'ble Chief 
Justi ce of India, soliciti ng directi ons.”

 This is how the matt er has been placed before us.

7.  The dual questi ons which require authoritati ve decision are:

(a)  Whether the date of occurrence will be the reckoning date for determining the age 
of the alleged off ender as juvenile off ender or the date when he is produced in the 
court/competent authority.

(b)  Whether the Act of 2000 will be applicable in the case a proceeding is initi ated under 
the 1986 Act and pending when the Act of 2000 was enforced with eff ect from 1-4-
2001.

Questi on (a): Whether the date of occurrence will be the reckoning date for determining 
the age of the alleged off ender as juvenile off ender or the date when he is produced in the 
court/competent authority 

8.  Mr Mishra submits that the decision in Umesh Chandra rendered by a three-Judge Bench 
of this Court has laid down the correct law and a two-Judge Bench decision in Arnit Das 
cannot be said to have laid down a correct law. Mr Mishra also submits that the decision 
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in Arnit Das has not noti ced the decision of a three-Judge Bench in Umesh Chandra. Mr 
Mishra also referred to the aims and objects of the Juvenile Justi ce Act, 1986 (hereinaft er 
referred to as the 1986 Act) and submits that the whole object is to reform and rehabilitate 
the juvenile for the off ence he is alleged to have committ ed and if the date of off ence is 
not taken for reckoning the age of the juvenile, the purpose of the Act itself would be 
defeated. In this connecti on, he has referred to Secti ons 18, 20, 26 and 32 of the Act. Per 
contra Mr Sharan refers to the aims and objects of the Act and various secti ons of the Act 
and parti cularly emphasised the word is employed in Secti on 32 of the Act and submits 
that cumulati ve reading of the provisions as well as of the scheme of the Act would show 
that the reckoning date for determining the date of juvenile would come into play only 
when a juvenile appears or is brought before the authority/court and not the date of an 
off ence.

9.  We may at this stage noti ce the preamble as well as object of the 1986 Act:

“An Act to provide for the care, protecti on, treatment, development and rehabilitati on 
of neglected or delinquent juveniles and for the adjudicati on of certain matt ers 
relati ng to, and dispositi on of, delinquent juveniles.

Be it enacted by Parliament in the thirty-seventh year of the Republic of India as 
follows:

Prefatory Note — Statement of Objects and Reasons.—A review of the working of the 
existi ng children Acts would indicate that much greater att enti on is required to be 
given to children who may be found in situati ons of social maladjustment, delinquency 
or neglect. The justi ce system as available for adults is not considered suitable for 
being applied to juveniles. It is also necessary that a uniform juvenile justi ce system 
should be available throughout the country which should make adequate provision 
for dealing with all aspects in the changing social, cultural and economic situati on 
in the country. There is also need for larger involvement of informal systems and 
community-based welfare agencies in the care, protecti on, treatment, development 
and rehabilitati on of such juveniles.

2. In this context, the proposed legislati on aims at achieving the following objecti ves:

(i)  to lay down a uniform legal framework for juvenile justi ce in the country so as 
to ensure that no child under any circumstances is lodged in jail or police lock-
up. This is being ensured by establishing Juvenile Welfare Boards and Juvenile 
Courts;

(ii)  to provide for a specialised approach towards the preventi on and treatment 
of juvenile delinquency in its full range in keeping with the developmental 
needs of the child found in any situati on of social maladjustment;

(iii)  to spell out the machinery and infrastructure required for the care, protecti on, 
treatment, development and rehabilitati on of various categories of children 
coming within the purview of the juvenile justi ce system. This is proposed to 
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be achieved by establishing observati on homes, juvenile homes for neglected 
juveniles and special homes for delinquent juveniles;

(iv) to establish norms and standards for the administrati on of juvenile justi ce 
in terms of investi gati on and prosecuti on, adjudicati on and dispositi on, and 
care, treatment and rehabilitati on;

(v)  to develop appropriate linkages and coordinati on between the formal system 
of juvenile justi ce and voluntary agencies engaged in the welfare of neglected 
or socially maladjusted children and to specifi cally defi ne the areas of their 
responsibiliti es and roles;

(vi) to consti tute special off ences in relati on to juveniles and provide for 
punishments therefor;

 (vii) to bring the operati on of the juvenile justi ce system in the country in conformity 
with the United Nati ons Standard Minimum Rules for the Administrati on of 
Juvenile Justi ce.

3.  As its various provisions come into force in diff erent parts of the country they 
would replace the corresponding laws on the subject such as the Children Act, 
1960 and other State enactments on the subject.”

10.  Thus, the whole object of the Act is to provide for the care, protecti on, treatment, 
development and rehabilitati on of neglected or delinquent juveniles. It is a benefi cial 
legislati on aimed at making available the benefi t of the Act to the neglected or delinquent 
juveniles. It is sett led law that the interpretati on of the statute of benefi cial legislati on 
must be to advance the cause of legislati on for the benefi t of whom it is made and not to 
frustrate the intendment of the legislati on.

11.  We may also, at this stage, noti ce the defi niti on of delinquent juvenile. Clause (e) of 
Secti on 2 of the 1986 Act defi nes the delinquent juvenile as:

“2. (e) ‘delinquent juvenile’ means a juvenile who has been found to have committ ed 
an off ence;”

12.  Clause (l) of Secti on 2 of the 2000 Act defi nes “juvenile in confl ict with law” as meaning 
a juvenile who is alleged to have committ ed an off ence. The notable disti ncti on between 
the defi niti ons of the 1986 Act and the 2000 Act is that in the 1986 Act “juvenile in confl ict 
with law” is absent. The defi niti on of delinquent juvenile in the 1986 Act as noti ced above 
is referable to an off ence said to have been committ ed by him. It is the date of off ence that 
he was in confl ict with law. When a juvenile is produced before the competent authority 
and/or court he has not committ ed an off ence on that date, but he was brought before 
the authority for the alleged off ence which he has been found to have committ ed. In our 
view, therefore, what was implicit in the 1986 Act has been made explicit in the 2000 Act.
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13.  Secti on 32 of the 1986 Act deals with the presumpti on and determinati on of age, which 
reads:

“32. Presumpti on and determinati on of age.—

(1)  Where it appears to a competent authority that a person brought before it under 
any of the provisions of this Act (otherwise than for the purpose of giving evidence) 
is a juvenile, the competent authority shall make due inquiry as to the age of that 
person and for that purpose shall take such evidence as may be necessary and 
shall record a fi nding whether the person is a juvenile or not, stati ng his age as 
nearly as may be.

(2)  No order of a competent authority shall be deemed to have become invalid merely 
by any subsequent proof that the person in respect of whom the order has been 
made is not a juvenile, and the age recorded by the competent authority to be 
the age of the person so brought before it shall, for the purposes of this Act, be 
deemed to be the true age of that person.”

14.  Mr Sharan stressed heavily on the word is used in two places of the secti on and contended 
that the word is suggests that for determinati on of age of juvenile the date of producti on 
would be the reckoning date as the inquiry with regard to his age begins from the date 
he is brought before the court and not otherwise. We are unable to countenance this 
submission. We have already noti ced that the defi niti on of delinquent juvenile means 
a juvenile who has been found to have committ ed an off ence. The word is employed 
in Secti on 32 is referable to a juvenile who is said to have committ ed an off ence on the 
date of the occurrence. We may also noti ce the provisions of Secti on 18 of the 1986 Act. 
Secti on 18 provides for bail and custody of juveniles. It reads:

“18. Bail and custody of juveniles.—

(1)  When any person accused of a bailable or non-bailable off ence and apparently a 
juvenile is arrested or detained or appears or is brought before a Juvenile Court, 
such person shall, notwithstanding anything contained in the Code of Criminal 
Procedure, 1973 (2 of 1974), or in any other law for the ti me being in force, be 
released on bail with or without surety but he shall not be so released if there 
appear reasonable grounds for believing that the release is likely to bring him into 
associati on with any known criminal or expose him to moral danger or that his 
release would defeat the ends of justi ce.

(2)  When such person having been arrested is not released on bail under sub-secti on 
(1) by the offi  cer in charge of the police stati on, such offi  cer shall cause him to be 
kept in an observati on home or a place of safety in the prescribed manner (but not 
in a police stati on or jail) unti l he can be brought before a Juvenile Court.

(3)  When such person is not released on bail under sub-secti on (1) by the Juvenile 
Court it shall, instead of committi  ng him to prison, make an order sending him to 
an observati on home or a place of safety for such period during the pendency of 
the inquiry regarding him as may be specifi ed in the order.”
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15.  It will be noti ced that the word is has been used in more than one place in this secti on 
also. Oft en than not, an off ender is arrested immediately aft er an off ence is alleged to 
have been committ ed or someti mes even arrested on the spot.

16.  This would also show that the arrest and release on bail and custody of juveniles, the 
reckoning date of a juvenile is the date of an off ence and not the date of producti on.

17.  Furthermore, Secti on 32 of the Act heavily relied upon by the counsel for the respondent 
does not envisage the producti on of a juvenile in the court.

18.  We may also usefully refer to Secti ons 3 and 26 of the 1986 Act. Secti ons 3 and 26 of the 
Act read:

“3.  Conti nuati on of inquiry in respect of juvenile who has ceased to be a juvenile.—
Where an inquiry has been initi ated against a juvenile and during the course 
of such inquiry the juvenile ceases to be such, then, notwithstanding anything 
contained in this Act or in any other law for the ti me being in force, the inquiry 
may be conti nued and orders may be made in respect of such person as if such 
person had conti nued to be a juvenile.

26. Special provision in respect of pending cases.—Notwithstanding anything 
contained in this Act, all proceedings in respect of a juvenile pending in any court 
in any area on the date on which this Act comes into force in that area, shall 
be conti nued in that court as if this Act had not been passed and if the court 
fi nds that the juvenile has committ ed an off ence, it shall record such fi nding and 
instead of passing any sentence in respect of the juvenile, forward the juvenile to 
the Juvenile Court which shall pass orders in respect of that juvenile in accordance 
with the provisions of this Act as if it had been sati sfi ed on inquiry under this Act 
that the juvenile has committ ed the off ence.”

19.  The legislati ve intendment underlying Secti ons 3 and 26 read with the preamble, aims 
and objects of the Act is clearly discernible. A conjoint reading of the secti ons, preamble, 
aims and objects of the Act leaves no manner of doubt that the legislature intended to 
provide protecti on, treatment, development and rehabilitati on of neglected or delinquent 
juveniles and for the adjudicati on thereof. Interpretati on of Secti ons 3 and 26 of the Act 
are no more res integra. Secti ons 3 and 26 of the 1986 Act as quoted above are in pari 
materia with Secti ons 3 and 26 of the Rajasthan Children Act, 1970 (Raj Act 16 of 1970). A 
three-Judge Bench of this Court in Umesh Chandra aft er considering the preamble, aims 
and objects and Secti ons 3 and 26 of the Rajasthan Act, held that the Act being a piece 
of social legislati on is meant for the protecti on of infants who commit criminal off ences 
and, therefore, such provisions should be liberally and meaningfully construed so as to 
advance the object of the Act. This Court then said in para 28 at SCC p. 210:
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“28. As regards the general applicability of the Act, we are clearly of the view that 
the relevant date for the applicability of the Act is the date on which the off ence takes 
place. Children Act was enacted to protect young children from the consequences of 
their criminal acts on the footi ng that their mind at that age could not be said to be 
mature for imputi ng mens rea as in the case of an adult. This being the intendment 
of the Act, a clear fi nding has to be recorded that the relevant date for applicability 
of the Act is the date on which the off ence takes place. It is quite possible that by the 
ti me the case comes up for trial, growing in age being an involuntary factor, the child 
may have ceased to be a child. Therefore, Secti ons 3 and 26 became necessary. Both 
the secti ons clearly point in the directi on of the relevant date for the applicability of 
the Act as the date of occurrence. We are clearly of the view that the relevant date 
for applicability of the Act so far as age of the accused, who claims to be a child, is 
concerned, is the date of the occurrence and not the date of the trial.”

20.  As already noti ced the decision rendered by a three-Judge Bench of this Court in Umesh 
Chandra was not noti ced by a two-Judge Bench of this Court in Arnit Das. We are clearly of 
the view that the law laid down in Umesh Chandra is the correct law and that the decision 
rendered by a two-Judge Bench of this Court in Arnit Das cannot be said to have laid down 
a good law. We, accordingly, hold that the law laid down by a three-Judge Bench of this 
Court in Umesh Chandra is the correct law.

Questi on (b): Whether the Act of 2000 will be applicable in the case a proceeding is initi ated 
under the 1986 Act and pending when the Act of 2000 was enforced with eff ect from 1-4-
2001 

21.  On this point, we have heard Mr P.S. Mishra, learned Senior Counsel for the appellant, Ms 
Maharukh Adenwala, counsel for the intervener and Mr Amarendera Sharan, learned ASG 
for the State of Jharkhand. In fact counsel for the intervener has adopted the arguments 
of Mr Mishra. Mr Mishra would submit that any proceeding against any person pending 
under the 1986 Act would be covered by the 2000 Act and would extend the benefi t of 
being a juvenile as defi ned under the 2000 Act, if at the ti me of the commission of the 
off ence he was below the age of 18 years. To butt ress his point counsel heavily relied 
upon the provisions contained in Secti on 20 of the Act and Rules 61 and 62 framed by the 
Central Government. Per contra Mr Sharan, counsel for the respondent would contend 
that the 1986 Act has been repealed by Secti on 69(1) of the 2000 Act and, therefore, the 
provisions of the 2000 Act would not be extended to a case/inquiry initi ated and pending 
under the provisions of the 1986 Act, the Act of 2000 being not retrospecti ve.

22. To answer the aforesaid questi on, it would be necessary to make a quick survey of the 
defi niti ons and secti ons of the 2000 Act, relevant for the purpose of disposing of the case 
at hand.
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23.  As stated hereinabove the whole object of the Acts is to provide for the care, protecti on, 
treatment, development and rehabilitati on of juveniles. The Acts being benevolent 
legislati ons, an interpretati on must be given which would advance the cause of the 
legislati on i.e. to give benefi t to the juveniles.

24.  The 1986 Act was holding the fi eld ti ll it was eclipsed by the emergence of the 2000 
Act w.e.f. 1-4-2001, the date on which the said Act came into force by the noti fi cati on 
dated 28-2-2001 in the Offi  cial Gazett e issued by the Central Government in exercise of 
the powers conferred by sub-secti on (3) of Secti on 1 of the Act. Secti on 69(1) of the Act 
repealed the 1986 Act. It reads:

“69. Repeal and savings.—

(1)  The Juvenile Justi ce Act, 1986 (53 of 1986) is hereby repealed.

(2)  Notwithstanding such repeal, anything done or any acti on taken under the 
said Act shall be deemed to have been done or taken under the corresponding 
provisions of this Act.”

25.  Sub-secti on (2) postulates that anything done or any acti on taken under the 1986 Act 
shall be deemed to have been done or taken under the corresponding provisions of the 
2000 Act. Thus, although the 1986 Act was repealed by the 2000 Act, anything done or 
any acti on taken under the 1986 Act is saved by sub-secti on (2), as if the acti on has been 
taken under the provisions of the 2000 Act.

26.  Secti on 20 on which reliance has been placed heavily by the counsel for the appellant 
deals with the special provision in respect of pending cases. It reads:

“20. Special provision in respect of pending cases.—Notwithstanding anything 
contained in this Act, all proceedings in respect of a juvenile pending in any court in any 
area on the date on which this Act comes into force in that area, shall be conti nued in 
that court as if this Act had not been passed and if the court fi nds that the juvenile has 
committ ed an off ence, it shall record such fi nding and instead of passing any sentence 
in respect of the juvenile, forward the juvenile to the Board which shall pass orders in 
respect of that juvenile in accordance with the provisions of this Act as if it had been 
sati sfi ed on inquiry under this Act that a juvenile has committ ed the off ence.”

27.  The striking disti ncti on between the 1986 Act and the 2000 Act is with regard to the 
defi niti on of juvenile. Secti on 2(h) of the 1986 Act defi nes juvenile as under:

“2. (h) ‘juvenile’ means a boy who has not att ained the age of sixteen years or a girl 
who has not att ained the age of eighteen years;”

 Secti on 2(k) of the 2000 Act defi nes juvenile as under:

“2. (k) ‘juvenile’ or ‘child’ means a person who has not completed eighteenth year of 
age;”



SUPREME COURT ON CHILDREN258

28.  Thus, the striking disti ncti on between the 1986 Act and the 2000 Act is that under the 
1986 Act a juvenile means a male juvenile who has not att ained the age of 16 years and a 
female juvenile who has not att ained the age of 18 years. In the 2000 Act no disti ncti on has 
been drawn between the male and female juvenile. The limit of 16 years in the 1986 Act 
has been raised to 18 years in the 2000 Act. In the 2000 Act wherever the word “juvenile” 
appears the same will now have to be taken to mean a person who has not completed 18 
years of age.

29.  Secti on 3 provides as follows:

“3. Conti nuati on of inquiry in respect of juvenile who has ceased to be a juvenile.—
Where an inquiry has been initi ated against a juvenile in confl ict with law or a child in 
need of care and protecti on and during the course of such inquiry the juvenile or the 
child ceases to be such, then, notwithstanding anything contained in this Act or in any 
other law for the ti me being in force, the inquiry may be conti nued and orders may 
be made in respect of such person as if such person had conti nued to be a juvenile or 
a child.”

 Thus, even where an inquiry has been initi ated and the juvenile ceases to be a juvenile i.e. 
crosses the age of 18 years, the inquiry must be conti nued and orders made in respect of 
such person as if such person had conti nued to be a juvenile.

30.  Similarly, under Secti on 64 where a juvenile is undergoing a sentence of imprisonment at 
the commencement of the 2000 Act he would, in lieu of undergoing such sentence, be 
sent to a special home or be kept in a fi t insti tuti on. These provisions show that even in 
cases where a mere inquiry has commenced or even where a juvenile has been sentenced 
the provisions of the 2000 Act would apply. Therefore, Secti on 20 is to be appreciated in 
the context of the aforesaid provisions.

31.  Secti on 20 of the Act as quoted above deals with the special provision in respect of 
pending cases and begins with a non obstante clause. The sentence “notwithstanding 
anything contained in this Act, all proceedings in respect of a juvenile pending in any court 
in any area on the date on which this Act came into force” has great signifi cance. The 
proceedings in respect of a juvenile pending in any court referred to in Secti on 20 of the 
Act are relatable to proceedings initi ated before the 2000 Act came into force and which 
are pending when the 2000 Act came into force. The term “any court” would include even 
ordinary criminal courts. If the person was a “juvenile” under the 1986 Act the proceedings 
would not be pending in criminal courts. They would be pending in criminal courts only if 
the boy had crossed 16 years or the girl had crossed 18 years. This shows that Secti on 20 
refers to cases where a person had ceased to be a juvenile under the 1986 Act but had not 
yet crossed the age of 18 years then the pending case shall conti nue in that court as if the 
2000 Act has not been passed and if the court fi nds that the juvenile has committ ed an 
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off ence, it shall record such fi nding and instead of passing any sentence in respect of the 
juvenile, shall forward the juvenile to the Board which shall pass orders in respect of that 
juvenile.

32.  In this connecti on it is perti nent to note that Secti on 16 of the 2000 Act is identi cal to 
Secti on 22 of the 1986 Act. Similarly Secti on 15 of the 2000 Act is in pari materia with 
Secti on 21 of the 1986 Act. Thus, such an interpretati on does not off end Arti cle 20(1) of 
the Consti tuti on and the juvenile is not subjected to any penalty greater than that which 
might have been infl icted on him under the 1986 Act.

33.  Mr Mishra placed reliance on Rules 61 and 62 framed by the Central Government. 
According to him, parti cularly Rule 62 of the Rules covers the pending cases and the 
appellant is enti tled to the benefi t of Rule 62. Rule 62 reads:

“62. Pending cases.—

(1)  No juvenile in confl ict with law or a child shall be denied the benefi ts of the Act 
and the rules made thereunder.

(2)  All pending cases which have not received a fi nality shall be dealt with and 
disposed of in terms of the provisions of the Act and the rules made thereunder.

(3)  Any juvenile in confl ict with law, or a child shall be given the benefi ts under sub-
rule (1), and it is hereby clarifi ed that such benefi ts shall be made available not 
only to those accused who was juvenile or a child at the ti me of commission of 
an off ence, but also to those who ceased to be a juvenile or a child during the 
pendency of any enquiry or trial.

(4)  While computi ng the period of detenti on of stay of a juvenile in confl ict with law 
or of a child, all such period which the juvenile or the child has already spent 
in custody, detenti on or stay shall be counted as a part of the period of stay or 
detenti on contained in the fi nal order of the competent authority.”

34.  This rule also indicates that the intenti on of the legislature was that the provisions of the 
2000 Act were to apply to pending cases provided, on 1-4-2001 i.e. the date on which the 
2000 Act came into force, the person was a “juvenile” within the meaning of the term as 
defi ned in the 2000 Act i.e. he/she had not crossed 18 years of age.

35.  Mr Mishra referred to the decision of the two-Judge Bench of this Court in Upendra Kumar 
v. State of Bihar wherein this Court referred to the earlier decisions of this Court rendered 
in Bhola Bhagat v. State of Bihar4, Gopinath Ghosh v. State of W.B., Bhoop Ram v. State of 
U.P. and Pradeep Kumar v. State of U.P. where this Court came to the conclusion that the 
accused who were juveniles could not be denied the benefi t of the provisions of the Act 
then in force.
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36.  We, therefore, hold that the provisions of the 2000 Act would be applicable to those 
cases initi ated and pending tria1/inquiry for the off ences committ ed under the 1986 Act 
provided that the person had not completed 18 years of age as on 1-4-2001.

37.  The net result is:

(a)  The reckoning date for the determinati on of the age of the juvenile is the date of the 
off ence and not the date when he is produced before the authority or in the court.

(b)  The 2000 Act would be applicable in a pending proceeding in any court/authority 
initi ated under the 1986 Act and is pending when the 2000 Act came into force and 
the person had not completed 18 years of age as on 1-4-2001.

38.  The appeal stands disposed of in the above terms.

*****

[This judgement is also reported in 2005(3) SCC 551]
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...16. We may now take up the pivotal point viz. whether or not the Board had applied the 
correct parameters for determining the age of the accused, who is claiming to be a juvenile 
on the date of occurrence. Determinati on of age of a delinquent, parti cularly in borderline 
cases, is rather a complex exercise. The Act as such does not lay down any fi xed norms, 
which could be applied for determining the age of a person. Sub-secti on (1) of Secti on 49 
of the Act provides for presumpti on and determinati on of age and reads thus:

“49. Presumpti on and determinati on of age.—

(1)  Where it appears to a competent authority that person brought before it under 
any of the provisions of this Act (otherwise than for the purpose of giving evidence) 
is a juvenile or the child, the competent authority shall make due inquiry so as to 
the age of that person and for that purpose shall take such evidence as may be 
necessary (but not an affi  davit) and shall record a fi nding whether the person is a 
juvenile or the child or not, stati ng his age as nearly as may be.

(2)  From a bare reading of the provision, it is clear that it merely provides that when 
it appears to the competent authority viz. the Board, that the person brought 
before it is a juvenile, the Board is obliged to make an enquiry as to the age of 
that person; for that purpose it shall take evidence as may be necessary and then 
record a fi nding whether the person in questi on is a juvenile or not.”

17.  Explaining the scope and purpose of Secti on 32 of the Juvenile Justi ce Act, 1986 which is 
almost in pari materia with Secti on 49 of the Act, in Bhola Bhagat v. State of Bihar this 
Court had observed as under: (SCC p. 729, para 18)

“18. … when a plea is raised on behalf of an accused that he was a ‘child’ within the 
meaning of the defi niti on of the expression under the Act, it becomes obligatory for 
the court, in case it entertains any doubt about the age as claimed by the accused, to 
hold an inquiry itself for determinati on of the questi on of age of the accused or cause 
an enquiry to be held and seek a report regarding the same, if necessary, by asking 
the parti es to lead evidence in that regard. Keeping in view the benefi cial nature of the 
socially-oriented legislati on, it is an obligati on of the court where such a plea is raised 
to examine that plea with care and it cannot fold its hands and without returning a 
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positi ve fi nding regarding that plea, deny the benefi t of the provisions to an accused. 
The court must hold an enquiry and return a fi nding regarding the age, one way or 
the other.”

18.  Nevertheless, in Jitendra Ram v. State of Jharkhand the Court sounded a note of cauti on 
that the aforestated observati ons in Bhola Bhagat would not mean that a person who 
is not enti tled to the benefi t of the said Act would be dealt with leniently only because 
such a plea is raised. Each plea must be judged on its own merit and each case has to be 
considered on the basis of the materials brought on record.

19.  At this juncture, it is relevant to note that in exercise of power conferred by Secti on 68 of 
the Act, the State Government of Jharkhand has framed the Jharkhand Juvenile Justi ce 
(Care and Protecti on of Children) Rules, 2003. Rule 22 thereof lays down the procedure to 
be followed by a Board in holding enquiries and the determinati on of age. Sub-rule (5) of 
the said Rule which is material for the present case reads thus:

“22. Procedure to be followed by a Board in holding inquiries and the determinati on 
of age.—(1)-(4)

(5)  In every case concerning a juvenile or a child, the Board shall either obtain—

(i)  a birth certi fi cate given by a corporati on or a municipal authority; or

(ii)  a date of birth certi fi cate from the school fi rst att ended; or

(iii)  matriculati on or equivalent certi fi cates, if available; and

(iv)  in the absence of (i) to (iii) above, the medical opinion by a duly consti tuted 
Medical Board, subject to a margin of one year, in deserving cases for the 
reasons to be recorded by such Medical Board (regarding his age and, when 
passing orders in such case shall, aft er taking into considerati on such evidence 
as may be available or the medical opinion, as the case may be record a 
fi nding in respect of his age).”

20.  Thus, as per Rule 22, in the absence of birth or matriculati on certi fi cates, in order to record 
a fi nding in respect of age of a person, the Board is required to obtain the opinion of a duly 
consti tuted Medical Board. It is clear from a bare reading of the Rule that although the 
Board is bound to obtain the opinion of the Medical Board but the opinion per se is not a 
conclusive proof of the age of the person concerned. It is no more than an opinion. More 
so, when even the medico-legal opinion is that owing to the variati on in climati c, dieteti c, 
hereditary and other factors, aff ecti ng the people of diff erent States in the country, it 
would be imprudent to formulate a uniform standard for the determinati on of the age. 
True, that a Medical Board's opinion based on the radiological examinati on is a useful 
guiding factor for determining the age of a person but is not incontroverti ble.
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21.  Commenti ng on the evidenti ary value of the opinion of a doctor, based on x-ray tests, as 
to the age of a person, in Ramdeo Chauhan v. State of Assam, R.P. Sethi, J., speaking for 
the majority in a three-Judge Bench, had observed that: (SCC p. 739, para 20)

“20. … An x-ray ossifi cati on test may provide a surer basis for determining the age of an 
individual than the opinion of a medical expert but it can by no means be so infallible 
and accurate a test as to indicate the exact date of birth of the person concerned. 
Too much of reliance cannot be placed upon textbooks, on medical jurisprudence and 
toxicology while determining the age of an accused. In this vast country with varied 
lati tudes, heights, environment, vegetati on and nutriti on, the height and weight 
cannot be expected to be uniform.”

22.  It is well sett led that it is neither feasible nor desirable to lay down an abstract formula 
to determine the age of a person. The date of birth is to be determined on the basis of 
material on record and on appreciati on of evidence adduced by the parti es. The medical 
evidence as to the age of a person, though a very useful guiding factor, is not conclusive 
and has to be considered along with other cogent evidence.

23.  It is true that in Arnit Das v. State of Bihar this Court has, on a review of judicial opinion, 
observed that while dealing with a questi on of determinati on of the age of an accused, 
for the purpose of fi nding out whether he is a juvenile or not, a hyper-technical approach 
should not be adopted while appreciati ng the evidence adduced on behalf of the accused 
in support of the plea that he was a juvenile and if two views may be possible on the 
same evidence, the court should lean in favour of holding the accused to be a juvenile 
in borderline cases. We are also not oblivious of the fact that being a welfare legislati on, 
the courts should be zealous to see that a juvenile derives full benefi ts of the provisions 
of the Act but at the same ti me it is also imperati ve for the courts to ensure that the 
protecti on and privileges under the Act are not misused by unscrupulous persons to 
escape punishments for having committ ed serious off ences.

24.  Bearing in mind these broad principles, we may now advert to the facts at hand. 
Indubitably, neither a date of birth certi fi cate nor a matriculati on or equivalent certi fi cate 
from a school was produced before the Board and, therefore, the Board was required 
to obtain a medical opinion of a duly consti tuted Medical Board, which was done. The 
Medical Board carried out the ossifi cati on tests of the accused and opined that his age 
was between 17-18 years. Therefore, with a margin of one year, as sti pulated in Rule 
22(5)(iv), his age could also be 16 years or 19 years. In additi on to the said opinion, the 
prosecuti on also placed before the Board, a voters' list of the consti tuency of Deoghar 
for the year 2005. In that list, the name of the accused appeared at Sl. No. 317 and his 
age was recorded as 20 years. Taking into considerati on this material and the physical 
appearance of the accused, the Board opined as under:
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“Applicant Rajesh Mahatha is present before the Juvenile Justi ce Board. By observing 
his physical built-up, it appears that he is an adult. Also in the medical examinati on 
report his age has been shown as 17-18 years.His adulthood can be verifi ed from the 
Voters' List 2005 where the applicant's age has been shown as 20 years. It is also the 
opinion of the other Board members that the applicant Rajesh Mahatha appears to be 
adult and in the background of the date of the incident he was an adult.

Therefore, by the concurring opinion of the members of the Board, it is declared that 
Rajesh Mahatha the accused applicant is an ‘adult’ of more than 18 years of age in 
the background of the date of the occurrence of the incident.”

25.  As noted supra, the High Court has reversed the opinion of the Board. The relevant porti on 
of the High Court's order reads thus:

“Having regard to the facts and circumstances of the case, I fi nd that the Jharkhand 
Juvenile Justi ce (Care and Protecti on of Children) Rules, 2003 has devised Rule 22 
being the procedure to be followed by the Juvenile Justi ce Board in holding enquiry in 
determinati on of the age of a juvenile. Rule 22(5)(iv) provides that the opinion of the 
Medical Board, duly consti tuted, would be the guiding factor in determinati on of the 
age of a juvenile, subject to margin of one year in absence of the birth certi fi cate of 
juvenile in confl ict with law. I fi nd that the said provision of the Rule has been ignored 
by the Juvenile Justi ce Board as well as by the Sessions Court.

In the circumstance, the impugned order passed by the Juvenile Justi ce Board on 3-6-
2006 whereby and whereunder the age of the peti ti oner was determined more than 
18 years is set aside and the 1st Additi onal Sessions Judge, Deoghar is directed to pass 
appropriate order returning back the records of the juvenile to the Juvenile Justi ce 
Board in accordance with law as early as possible.”

26.  From the afore-extracted orders of the Board as well as the High Court, it is manifest that 
the questi on of determinati on of the age of the accused has been decided by both the 
courts in a casual manner, ignoring the principles of law on the subject.

27.  Insofar as the Board is concerned, it is evident that it has mechanically accepted the entry 
in the voters' list as conclusive without appreciati ng its probati ve value in terms of the 
provisions of Secti on 35 of the Evidence Act, 1872. Secti on 35 of the said Act lays down 
that an entry in any public or other offi  cial book, register or record, stati ng a fact in issue 
or relevant fact made by a public servant in the discharge of his offi  cial duty especially 
enjoined by the law of the country is itself a relevant fact.

28.  It is trite that to render a document admissible under Secti on 35, three conditi ons have to 
be sati sfi ed, namely: (i) entry that is relied on must be one in a public or other offi  cial book, 
register or record; (ii) it must be an entry stati ng a fact in issue or a relevant fact, and (iii) 
it must be made by a public servant in discharge of his offi  cial duti es, or in performance of 
his duty especially enjoined by law. An entry relati ng to date of birth made in the school 
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register is relevant and admissible under Secti on 35 of the Act but the entry regarding the 
age of a person in a school register is of not much evidenti ary value to prove the age of 
the person in the absence of the material on which the age was recorded. (See Birad Mal 
Singhvi v. Anand Purohit.)

29.  Therefore, on facts at hand, in the absence of evidence to show on what material the 
entry in the voters' list in the name of the accused was made, a mere producti on of a copy 
of the voters' list, though a public document, in terms of Secti on 35, was not suffi  cient to 
prove the age of the accused. Similarly, though a reference to the report of the Medical 
Board, showing the age of the accused as 17-18 years, has been made but there is no 
indicati on in the order whether the Board had summoned any of the members of the 
Medical Board and recorded their statement. It also appears that the physical appearance 
of the accused, has weighed with the Board in coming to the aforenoted conclusion, 
which again may not be a decisive factor to determine the age of a delinquent.

30.  Insofar as the High Court is concerned, there is no indicati on in its order as to in what 
manner Rule 22(5)(iv) has been ignored by the Board. The learned Judge seems also to 
have accepted the opinion of the Medical Board in terms of the said Rule as conclusive. 
Therefore, the aforestated ground on which the High Court has set aside the opinion of 
the Board and held the accused to be a juvenile, cannot be sustained.

31.  In our judgment, apart from the fact that the impugned order suff ers from the basic 
infi rmity of being violati ve of the principles of natural justi ce, it cannot be sustained on 
merits as well. At the same ti me, we are also convinced that the order of the Board falls 
short of a proper enquiry as envisaged in Secti on 49 of the Act.

32.  For the aforementi oned reasons, the appeal is allowed and the matt er is remitt ed to the 
Chief Judicial Magistrate, Deoghar, heading the Board, with a directi on to predetermine 
the age of the accused, as on the date of commission of the alleged off ences, in accordance 
with law, enunciated above. In the event he is found to be a juvenile within the meaning 
of the Act, he shall be dealt with accordingly. However, if he is not found to be a juvenile, 
he would face trial under the ordinary criminal law. The inquiry shall be completed 
expediti ously, preferably within six months of receipt of a copy of this judgment.

*****

[This judgement is also reported in 2008(13) SCC 133]
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Hari Ram
vs. 

State of Rajasthan and Another

Altamas Kabir And Cyriac Joseph, JJ.

Altamas Kabir, J.— Leave granted. This appeal raises certain questi ons which are fundamental 
to the understanding and implementati on of the objects for which the Juvenile Justi ce (Care 
and Protecti on of Children) Act, 2000 (hereinaft er referred to as “the Juvenile Justi ce Act, 
2000”) was enacted.

2.  The said law which was enacted to deal with off ences committ ed by juveniles, in a manner 
which was meant to be diff erent from the law applicable to adults, is yet to be fully 
appreciated by those who have been entrusted with the responsibility of enforcing the 
same, possibly on account of their inability to adapt to a system which, while having the 
trappings of the general criminal law, is, however, diff erent therefrom.

3.  The very scheme of the aforesaid Act is rehabilitatory in nature and not adversarial which 
the courts are generally used to. The implementati on of the said law, therefore, requires a 
complete change in the mindset of those who are vested with the authority of enforcing 
the same, without which it will be almost impossible to achieve the objects of the Juvenile 
Justi ce Act, 2000.

4.  The appellant, Hari Ram, was arrested along with several others on 30-11-1998, for the 
alleged commission of the off ences under Secti ons 148, 302, 149, Secti on 325 read with 
Secti on 149 and Secti ons 323/149 of the Penal Code, 1860. Aft er the case was committ ed 
for trial, the Additi onal Sessions Judge, Didwana, by his order dated 3-4-2000, in Sessions 
Case No. 54 of 1999 determined the age of the accused to be below 16 years on the date 
of commission of the off ence and aft er declaring him to be a juvenile, directed that he be 
tried by the Juvenile Justi ce Board, Ajmer, Rajasthan.

5.  This appeal has been fi led against the common order dated 7-12-2005, passed by the 
Jodhpur Bench of the Rajasthan High Court in Crl. Revision Peti ti on No. 165 of 2000, fi led 
by Respondent 2 herein and in Crl. Revision Peti ti on No. 199 of 2005 fi led by the appellant, 
also being aggrieved by the said common order. While Crl. Revision No. 199 fi led by the 
appellant herein challenging the framing of charges was dismissed, Crl. Revision No. 165 
fi led by the State of Rajasthan was allowed holding that the appellant was not a juvenile 
and the provisions of the Juvenile Justi ce Act, 2000, were not, therefore, applicable to 
him.
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6.  According to the appellant's father, the appellant's date of birth is Karti k Sudi 1, Samvat 
Year 2039, which is equivalent to 17-10-1982, whereas the off ence was alleged to 
have been committ ed on 30-10-1998, which mathemati cally indicates that at the ti me 
of commission of the off ence, the appellant had completed 16 years and 13 days and 
was, therefore, excluded from the scope and operati on of the Juvenile Justi ce Act, 2000. 
Furthermore, the medical examinati on conducted in respect of the appellant by a Medical 
Board indicated that his age at the relevant ti me was between 16 and 17 years.

7.  Aft er considering the various decisions of this Court indicati ng the manner in which the age 
of a juvenile is to be determined, the High Court observed that the inescapable conclusion 
which could be arrived at is that on the date of the incident, the accused-appellant herein 
was above 16 years of age and was, therefore, not governed by the provisions of the 
Juvenile Justi ce Act, 1986 (hereinaft er referred to as “the 1986 Act”). It is the said order of 
the High Court which has been impugned in this appeal.

8.  Appearing for the appellant, Mr Sushil Kumar Jain, learned advocate, submitt ed that the 
High Court had acted in a highly technical manner in holding that the appellant was not 
a juvenile and had in the process defeated the very object of the Juvenile Justi ce Act, 
2000, which is aimed at rehabilitati ng juvenile off enders in order to bring them back to 
mainstream society and to give them an opportunity to rehabilitate themselves as useful 
citi zens of the future. In fact, the defi niti on of “juvenile” in the 1986 Act was altered in the 
Juvenile Justi ce Act, 2000, to include persons who had not completed 18 years of age. In 
other words, the age unti l which a male child in confl ict with law would be treated as a 
juvenile was raised from 16 years to 18 years.

9.  Mr Jain submitt ed that the learned Single Judge of the High Court appears to have 
misconstrued the decisions cited before him in Santenu Mitra v. State of W.B. and Umesh 
Chandra v. State of Rajasthan, wherein the admissibility of certain records, including 
school records maintained by private insti tuti ons, under Secti on 35 of the Evidence Act, 
1872 was under considerati on.

10.  On the other hand, Mr Jain referred to an earlier decision of this Court in Mohd. Ikram 
Hussain v. State of U.P. where certain copies from the school registers were looked into 
and it was held that the same amounted to evidence under the Evidence Act as the entries 
in the school registers were made long before the same were used by way of evidence. 
This Court observed that the said entries were reliable as they had been made ante litem 
motam.

11.  Mr Jain also referred to certain observati ons made in Umesh Chandra case while 
interpreti ng Secti on 35 of the Evidence Act to the eff ect that there is no legal requirement 
that a public or other offi  cial book should be kept only by a public offi  cer and all that is 
required is that it should be regularly kept in discharge of offi  cial duti es.
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12.  In support of his submissions, Mr Jain lastly referred to the decision of this Court in Rajinder 
Chandra v. State of Chhatti  sgarh, wherein in para 5 this Court observed as follows: (SCC 
pp. 289-90, para 5)

“5. It is true that the age of the accused is just on the border of sixteen years and on 
the date of the off ence and his arrest he was less than 16 years by a few months only. 
In Arnit Das v. State of Bihar this Court has, on a review of judicial opinion, held that 
while dealing with the questi on of determinati on of the age of the accused for the 
purpose of fi nding out whether he is juvenile or not, a hypertechnical approach should 
not be adopted while appreciati ng the evidence adduced on behalf of the accused in 
support of the plea that he was a juvenile and if two views may be possible on the 
said evidence, the court should lean in favour of holding the accused to be a juvenile 
in borderline cases. The law, so laid down by this Court, squarely applies to the facts 
of the present case.”

 Mr Jain emphasised that the present case was also a similar case in which the record, 
according to the date of birth indicated by his father and another witness, Narain Ram, 
shows that he was just 13 days older than the cut-off  limit of 16 years provided in Secti on 
2(h) of the 1986 Act.

13.  Mr Jain submitt ed that since the incident is alleged to have taken place as far back as 
on 30-10-1998 and more than 10 years have elapsed since then and the defi niti on of 
“juvenile” had since been amended to include children who had not yet att ained the age 
of 18 years, the High Court should not have taken such a hyper-technical view and should 
not have interfered with the order of the Additi onal Sessions Judge, Didwana, declaring 
the appellant to be a juvenile.

14.  On behalf of the respondents, it was submitt ed that even on the basis of the age as 
disclosed by the appellant's father, the appellant was over 16 years of age on the date of 
commission of the off ence and could not, therefore, be treated to be a juvenile as defi ned 
in the 1986 Act.

15.  It was submitt ed that the documents, which were produced in support of the appellant's 
claim to be a minor, show him to have crossed the age of 16 years on the date of 
commission of the off ence and the High Court had merely corrected the error of the 
Additi onal Sessions Judge, Didwana, in calculati on of the appellant's age. According to the 
respondents, the order of the High Court impugned in the present appeal did not call for 
any interference and the appeal was liable to be dismissed.

16.  As indicated in the very beginning of this judgment, the Juvenile Justi ce Act, 2000, was 
enacted to deal with off ences allegedly committ ed by juveniles on a diff erent footi ng from 
adults, with the object of rehabilitati ng them. The need to treat children diff erently from 
adults in relati on to commission of off ences had been under the considerati on of the 
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Central Government ever since India achieved independence. With such object in mind, 
Parliament enacted the Juvenile Justi ce Act, 1986, in order to achieve the consti tuti onal 
goals contemplated in Arti cles 15(3), 39(e) & (f), 45 and 47 of the Consti tuti on imposing 
on the State a responsibility of ensuring that all the needs of children are met and that 
their basic human rights are fully protected.

17.  Subsequently, in keeping with certain internati onal conventi ons and in parti cular the 
Conventi on on the Rights of the Child and the United Nati ons Standard Minimum Rules 
for the Administrati on of Juvenile Justi ce, 1985, commonly known as the Beijing Rules, 
the legislature enacted the Juvenile Justi ce (Care and Protecti on of Children) Act, 2000 to 
att ain the following objects:

“(i)  to lay down the basic principles for administering justi ce to a juvenile or a child;

(ii)  to make the juvenile system meant for a juvenile or a child more appreciati ve of 
the developmental needs in comparison to criminal justi ce system as applicable to 
adults;

(iii)  to bring the juvenile law in conformity with the United Nati ons Conventi on on the 
Rights of the Child;

(iv)  to prescribe a uniform age of eighteen years for both boys and girls;

(v)  to ensure speedy disposal of cases by the authoriti es envisaged under this Bill 
regarding juvenile or a child within a ti me-limit of four months;

(vi)  to spell out the role of the State as a facilitator rather than doer by involving 
vol2untary organisati ons and local bodies in the implementati on of the proposed 
legislati on;

(vii) to create special juvenile police units with a humane approach through 
sensiti sati on and training of police personnel;

(viii) to enable increased accessibility to a juvenile or a child by establishing Juvenile 
Justi ce Boards and Child Welfare Committ ees and Homes in each district or group 
of districts;

(ix)  to minimise the sti gma and in keeping with the developmental needs of the 
juvenile or the child, to separate the Bill into two parts —one for juveniles in 
confl ict with law and the other for the juvenile or the child in need of care and 
protecti on;

(x)  to provide for eff ecti ve provisions and various alternati ves for rehabilitati on and 
social reintegrati on such as adopti on, foster care, sponsorship and aft ercare of 
abandoned, desti tute, neglected and delinquent juvenile and child.”

 The said Act ulti mately came into force on 1-4-2001.

18.  Secti on 2(k) of the said Act defi nes a juvenile or child as a person who has not completed 
eighteen years of age.
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19.  A broad disti ncti on has however, been made between juveniles in general and juveniles 
who are alleged to have committ ed off ences. Secti on 2(l) defi nes “a juvenile in confl ict 
with law” as a juvenile who is alleged to have committ ed an off ence. Determinati on of 
age, therefore, assumes great importance in matt ers brought before the Juvenile Justi ce 
Boards. In fact, Chapter II of the Juvenile Justi ce Act, 2000, deals exclusively with juveniles 
in confl ict with law and provides a complete code in regard to juveniles who are alleged 
to have committ ed off ences which are otherwise punishable under the general law of 
crimes.

20.  Secti on 4 of the Juvenile Justi ce Act, 2000, provides for consti tuti on of Juvenile Justi ce 
Boards for every district in a State to exercise and discharge the duti es conferred or 
imposed on such Boards in relati on to juveniles in confl ict with law. Secti on 18 of the Act 
prohibits joint proceedings and trial of a juvenile and a person who is not a juvenile and 
the punishment that can be awarded to a juvenile is enumerated in Secti on 15.

21.  Since the applicati on of the Juvenile Justi ce Act, 2000, to a person brought before the 
Juvenile Justi ce Board (hereinaft er referred to as “the Board”) depends on whether such 
person is a juvenile or not within the meaning of Secti on 2(k) thereof, the determinati on 
of age assumes special importance and the said responsibility has been cast on the said 
Board.

22.  Subsequently, aft er the decision of a Consti tuti on Bench of this Court in Pratap Singh v. 
State of Jharkhand, the legislature amended the provisions of the Act by the Amendment 
Act, 2006, by substi tuti ng Secti on 2(l) to defi ne a “juvenile in confl ict with law” as a 
“juvenile who is alleged to have committ ed an off ence and has not completed eighteenth 
year of age as on the date of commission of such off ence” (emphasis supplied) and to 
include Secti on 7-A which reads as follows:

“7-A. Procedure to be followed when claim of juvenility is raised before any court.—

(1)  Whenever a claim of juvenility is raised before any court or a court is of the opinion 
that an accused person was a juvenile on the date of commission of the off ence, 
the court shall make an enquiry, take such evidence as may be necessary (but not 
an affi  davit) so as to determine the age of such person, and shall record a fi nding 
whether the person is a juvenile or a child or not, stati ng his age as nearly as may 
be:

 Provided that a claim of juvenility may be raised before any court and it shall 
be recognised at any stage, even aft er fi nal disposal of the case, and such claim 
shall be determined in terms of the provisions contained in this Act and the rules 
made thereunder, even if the juvenile has ceased to be so on or before the date of 
commencement of this Act.
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(2)  If the court fi nds a person to be a juvenile on the date of commission of the 
off ence under sub-secti on (1), it shall forward the juvenile to the Board for passing 
appropriate order, and the sentence if any, passed by a court shall be deemed to 
have no eff ect.”

23.  Secti on 7-A makes provision for a claim of juvenility to be raised before any court at any 
stage, even aft er fi nal disposal of a case and sets out the procedure which the court is 
required to adopt, when such claim of juvenility is raised. It provides for an inquiry, taking 
of evidence as may be necessary (but not affi  davit) so as to determine the age of a person 
and to record a fi nding whether the person in questi on is a juvenile or not.

24.  The aforesaid provisions were, however, confi ned to courts, and proved inadequate as far 
as the Boards were concerned.

25.  Subsequently, in the Juvenile Justi ce (Care and Protecti on of Children) Rules, 2007, which 
is a comprehensive guide as to how the provisions of the Juvenile Justi ce Act, 2000, are to 
be implemented, Rule 12 was introduced providing the procedure to be followed by the 
courts, the Boards and the Child Welfare Committ ees for the purpose of determinati on of 
age in every case concerning a child or juvenile or a juvenile in confl ict with law.

26.  Since the aforesaid provisions are interconnected and lay down the procedures for 
determinati on of age, the said Rule is reproduced hereinbelow:

“12. Procedure to be followed in determinati on of age.—

(1)  In every case concerning a child or a juvenile in confl ict with law, the court or the 
Board or as the case may be the Committ ee referred to in Rule 19 of these Rules 
shall determine the age of such juvenile or child or a juvenile in confl ict with law 
within a period of thirty days from the date of making of the applicati on for that 
purpose.

(2)  The court or the Board or as the case may be the Committ ee shall decide the 
juvenility or otherwise of the juvenile or the child or as the case may be the 
juvenile in confl ict with law, prima facie on the basis of physical appearance or 
documents, if available, and send him to the observati on home or in jail.

(3)  In every case concerning a child or juvenile in confl ict with law, the age 
determinati on inquiry shall be conducted by the court or the Board or, as the case 
may be, the Committ ee by seeking evidence by obtaining—

(a) (i) the matriculati on or equivalent certi fi cates, if available; and in the 
absence whereof;

(ii) the date of birth certi fi cate from the school (other than a play school) 
fi rst att ended; and in the absence whereof;

(iii)  the birth certi fi cate given by a corporati on or a municipal authority or a 
panchayat;
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 (b)  and only in the absence of either (i), (ii) or (iii) of clause (a) above, the medical 
opinion will be sought from a duly consti tuted Medical Board, which will 
declare the age of the juvenile or child. In case exact assessment of the age 
cannot be done, the Court or the Board or, as the case may be, the Committ ee, 
for the reasons to be recorded by them, may, if considered necessary, give 
benefi t to the child or juvenile by considering his/her age on lower side within 
the margin of one year, and, while passing orders in such case shall, aft er 
taking into considerati on such evidence as may be available, or the medical 
opinion, as the case may be, record a fi nding in respect of his age and either 
of the evidence specifi ed in any of the clauses (a)(i), (ii), (iii) or in the absence 
whereof, clause (b) shall be the conclusive proof of the age as regards such 
child or the juvenile in confl ict with law.

(4)  If the age of a juvenile or child or the juvenile in confl ict with law is found to 
be below 18 years on the date of off ence, on the basis of any of the conclusive 
proof specifi ed in sub-rule (3), the court or the Board or as the case may be the 
Committ ee shall in writi ng pass an order stati ng the age and declaring the status 
of juvenility or otherwise, for the purpose of the Act and these Rules and a copy of 
the order shall be given to such juvenile or the person concerned.

(5)  Save and except where, further inquiry or otherwise is required, inter alia, in terms 
of Secti on 7-A, Secti on 64 of the Act and these Rules, no further inquiry shall be 
conducted by the court or the Board aft er examining and obtaining the certi fi cate 
or any other documentary proof referred to in sub-rule (3) of this Rule.

(6)  The provisions contained in this Rule shall also apply to those disposed of cases, 
where the status of juvenility has not been determined in accordance with the 
provisions contained in sub-rule (3) and the Act, requiring dispensati on of the 
sentence under the Act for passing appropriate order in the interest of the juvenile 
in confl ict with law.”

27.  Sub-rules (4) and (5) of Rule 12 are of special signifi cance in that they provide that once 
the age of a juvenile or child in confl ict with law is found to be less than 18 years on the 
date of off ence on the basis of any proof specifi ed in sub-rule (3) the court or the Board 
or as the case may be the Child Welfare Committ ee appointed under Chapter IV of the 
Act, has to pass a writt en order stati ng the age of the juvenile or stati ng the status of the 
juvenile, and no further inquiry is to be conducted by the court or Board aft er examining 
and obtaining any other documentary proof referred to in sub-rule (3) of Rule 12. Rule 
12, therefore, indicates the procedure to be followed to give eff ect to the provisions of 
Secti on 7-A when a claim of juvenility is raised.

28.  One of the problems which has frequently arisen aft er the enactment of the Juvenile 
Justi ce Act, 2000, is with regard to the applicati on of the defi niti on of “juvenile” under 
Secti ons 2(k) and (l) in respect of off ences alleged to have been committ ed prior to 1-4-
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2001 when the Juvenile Justi ce Act, 2000 came into force, since under the 1986 Act, the 
upper age-limit for male children to be considered as juveniles was 16 years.

29.  The questi on which has been frequently raised is, whether a male person who was above 
16 years on the date of commission of the off ence prior to 1-4-2001, would be enti tled 
to be considered as a juvenile for the said off ence if he had not completed the age of 18 
years on the said date. In other words, could a person who was not a juvenile within the 
meaning of the 1986 Act when the off ence was committ ed, but had not completed 18 
years, be governed by the provisions of the Juvenile Justi ce Act, 2000, and be declared as 
a juvenile in relati on to the off ence alleged to have been committ ed by him?

30.  The said questi on, which is identi cal to the questi on raised in these proceedings, was 
considered in Arnit Das v. State of Bihar wherein, in the light of the defi niti on of “juvenile” 
under the 1986 Act, which was then subsisti ng, this Court came to a fi nding that the 
procedures prescribed by the 1986 Act were to be adopted only when the competent 
authority found the person brought before it or appearing before it to be under 16 years 
of age, if a boy, and under 18 years of age, if a girl, on the date of being so brought or such 
appearance fi rst before the competent authority.

31.  This Court in Arnit Das also came to a fi nding that the date of commission of the off ence 
is irrelevant for fi nding out whether the person is a juvenile within the meaning of clause 
(h) of Secti on 2 of the 1986 Act.

32.  In Arnit Das this Court sought to disti nguish the earlier decisions in Santenu Mitra case1, 
Bhola Bhagat v. State of Bihar and Krishna Bhagwari v. State of Bihar, which was a Full 
Bench decision. It also overruled the decision of the Calcutt a High Court in Dilip Saha v. 
State of W.B., where the Calcutt a High Court, while interpreti ng the provisions of the West 
Bengal Children's Act, 1959, which is a pari materia enactment, took the view that the age 
of the accused at the ti me of commission of the off ence is the relevant age for att racti ng 
the provisions of the said Act and not his age at the ti me of trial.

33.  The questi on which fell for decision in Arnit Das case, once again fell for the considerati on 
of this Court in Pratap Singh case, where the decision of this Court in Umesh Chandra 
case, which expressed a view which was contrary to that expressed in Arnit Das case, was 
brought to the noti ce of the Court, which referred the matt er to the Consti tuti on Bench to 
sett le the divergence of views. In fact, the Consti tuti on Bench formulated two points for 
decision, namely:

 (a)  Whether the date of occurrence will be the reckoning date for determining the age 
of the alleged off ender as juvenile off ender or the date when he is produced in the 
court/competent authority?
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(b)  Whether the Act of 2000 will be applicable in a case where a proceeding is initi ated 
under the 1986 Act and was pending when the Act of 2000 was enforced with eff ect 
from 1-4-2001?

34.  While considering the fi rst questi on, the Consti tuti on Bench in Pratap Singh had occasion 
to consider the decision of the three-Judge Bench in Umesh Chandra case, wherein it was 
held that the relevant date for applicability of the Act so far as the age of the accused, 
who claims to be a child, is concerned, is the date of occurrence and not the date of trial. 
Consequently, the decision in Arnit Das case was overruled and the view taken in Umesh 
Chandra case was declared to be the correct law.

35.  On the second point, aft er considering the provisions of Secti ons 3 and 20 of the Juvenile 
Justi ce Act, 2000, along with the defi niti on of “juvenile” in Secti on 2(k) of the Juvenile 
Justi ce Act, 2000, as contrasted with the defi niti on of a male juvenile in Secti on 2(h) of 
the 1986 Act, the majority view in Pratap Singh case was that the 2000 Act would be 
applicable to a proceeding in any court/authority initi ated under the 1986 Act which is 
pending when the 2000 Act came into force and the person had not completed 18 years 
of age as on 1-4-2001. In other words, a male off ender, who was being proceeded with 
in any court/authority initi ated under the 1986 Act and had not completed the age of 18 
years on 1-4-2001, would be governed by the provisions of the Juvenile Justi ce Act, 2000.

36.  In his concurring judgment, S.B. Sinha, J. while considering the provisions of Secti on 20 
of the Juvenile Justi ce Act, 2000, observed that for the purpose of att racti ng Secti on 20 it 
had to be established that (i) on the date of coming into force the proceedings in which 
the peti ti oner was accused was pending; and (ii) on that day he was below the age of 18 
years. The unanimous view of the Consti tuti on Bench in Pratap Singh case was that the 
provisions of the Juvenile Justi ce Act, 2000, have prospecti ve eff ect and not retrospecti ve 
eff ect, except to cover cases where though the male off ender was above 16 years of 
age at the ti me of commission of the off ence, he was below 18 years of age as on 1-4-
2001. Consequently, the said Act would cover earlier cases only where a person had not 
completed the age of 18 years on the date of its commencement and not otherwise.

37.  The said decision in Pratap Singh case led to the substi tuti on of Secti on 2(l) and the 
introducti on of Secti on 7-A of the Act and the subsequent introducti on of Rule 12 in the 
Juvenile Justi ce Rules, 2007, and the amendment of Secti on 20 of the Act. Read with 
Secti ons 2(k), 2(l), 7-A and Rule 12, Secti on 20 of the Juvenile Justi ce Act, 2000, as amended 
in 2006, is probably the secti on most relevant in setti  ng at rest the questi on raised in this 
appeal, as it deals with cases which were pending on 1-4-2001, when the Juvenile Justi ce 
Act, 2000, came into force.



JUVENILE JUSTICE 275

38.  The same is, accordingly, reproduced hereinbelow:

“20. Special provision in respect of pending cases.—Notwithstanding anything 
contained in this Act, all proceedings in respect of a juvenile pending in any court in any 
area on the date on which this Act comes into force in that area, shall be conti nued in 
that court as if this Act had not been passed and if the court fi nds that the juvenile has 
committ ed an off ence, it shall record such fi nding and instead of passing any sentence 
in respect of the juvenile, forward the juvenile to the Board which shall pass orders in 
respect of that juvenile in accordance with the provisions of this Act as if it had been 
sati sfi ed on inquiry under this Act that a juvenile has committ ed the off ence:

Provided that the Board may, for any adequate and special reason to be menti oned in 
the order, review the case and pass appropriate order in the interest of such juvenile.

Explanati on.—In all pending cases including trial, revision, appeal or any other 
criminal proceedings in respect of a juvenile in confl ict with law, in any court, the 
determinati on of juvenility of such a juvenile shall be in terms of clause (l) of Secti on 
2, even if the juvenile ceases to be so on or before the date of commencement of this 
Act and the provisions of this Act shall apply as if the said provisions had been in force, 
for all purposes and at all material ti mes when the alleged off ence was committ ed.”

 The proviso and the Explanati on to Secti on 20 were added by Amendment Act 33 of 
2006, to set at rest any doubts that may have arisen with regard to the applicability of the 
Juvenile Justi ce Act, 2000, to cases pending on 1-4-2001, where a juvenile, who was below 
18 years at the ti me of commission of the off ence, was involved.

39.  The Explanati on which was added in 2006, makes it very clear that in all pending cases, 
which would include not only trials but even subsequent proceedings by way of revision 
or appeal, the determinati on of juvenility of a juvenile would be in terms of clause (l) of 
Secti on 2, even if the juvenile ceased to be a juvenile on or before 1-4-2001, when the 
Juvenile Justi ce Act, 2000, came into force, and the provisions of the Act would apply as 
if the said provision had been in force for all purposes and for all material ti mes when 
the alleged off ence was committ ed. In fact, Secti on 20 enables the court to consider and 
determine the juvenility of a person even aft er convicti on by the regular court and also 
empowers the court, while maintaining the convicti on, to set aside the sentence imposed 
and forward the case to the Juvenile Justi ce Board concerned for passing sentence in 
accordance with the provisions of the Juvenile Justi ce Act, 2000.

40.  At this point it may be noted that the decision of the Consti tuti on Bench in Pratap Singh 
case was rendered at a point of ti me when the amendments to Secti ons 2(l) and 20 and 
the introducti on of Secti on 7-A had not yet been eff ected, nor was Rule 12 of the 2007 
Rules available.
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41.  Several decisions on the applicability of the 2000 Act to children who were above 16 but 
below 18 years on the date of commission of the off ence have been rendered aft er the 
Juvenile Justi ce Act, 2000, came into force and several others were rendered aft er the 
amendments were introduced in the said Act by Amendment Act 33 of 2006 and the 
introducti on of the 2007 Rules.

42.  The decisions rendered by this Court and the High Courts prior to 1-4-2001, when the 
Juvenile Justi ce Act, 2000, came into force and thereaft er can, therefore, be divided into 
two groups. The decisions in Pratap Singh case6 and Munney v. State of U.P. fall into the 
fi rst category, whereas the decisions in Jameel v. State of Maharashtra, Vimal Chadha v. 
Vikas Choudhary, Babloo Pasi v. State of Jharkhand and Ranjit Singh v. State of Haryana 
fall into the second category.

43.  Although the Consti tuti on Bench decisions in Pratap Singh case and Munney case are not 
really relevant since they have been rendered prior to 22-8-2006, when Amendment Act 
33 of 2006 came into force, they assume a modicum of signifi cance since they have been 
referred to and relied upon even aft er the amending Act and the 2007 Rules came into 
force on 22-8-2006 and 26-10-2007, respecti vely.

44.  Of the decisions rendered aft er the amendments eff ected in 2006 to the Juvenile Justi ce 
Act, 2000, the fi rst decision of note is that of Jameel case rendered on 16-1-2007 wherein 
the amendments to the Act eff ected by Amendment Act 33 of 2006, which came into 
eff ect on 22-8-2006, were not even noti ced.

45.  The next decision rendered on 27-5-2008 is in Vimal Chadha case, wherein, although the 
amendment of the Act and the introducti on of the Juvenile Justi ce Rules, 2007, were 
brought to the noti ce of the Court, the same were not considered and the decision was 
rendered in the light of the decision rendered in Pratap Singh case6 and other cases 
decided prior to 1-4-2001.

46.  The next decision rendered on the same point on 11-9-2008 was the decision in Ranjit 
Singh case wherein also the amendments to Secti ons 2(l) and 20 and the introducti on of 
Secti on 7-A in the Juvenile Justi ce Act, 2000, and the introducti on of the 2007 Rules had 
not been considered and the decision passed sub silenti o.

47.  Similar was the situati on in Babloo Pasi case decided on 3-10-2008 which basically dealt 
with Secti on 49 of the Juvenile Justi ce Act, 2000 and Rule 22 of the Jharkhand Juvenile 
Justi ce (Care and Protecti on of Children) Rules, 2003, which is pari materia with Rule 12 
of the 2007 Rules. While deciding the said case, the Hon'ble Judges did not also have 
occasion to consider the amendments eff ected to the Juvenile Justi ce Act, 2000, by the 
Amendment Act 33 of 2006 which had just come into force on 22-8-2006.
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48.  None of the aforesaid decisions are of much assistance in deciding the questi on with 
regard to the applicability of the defi niti on of “juvenile” in Secti ons 2(k) and 2(l) of the 
Juvenile Justi ce Act, 2000, as amended in 2006, whereby the provisions of the said Act 
were extended to cover juveniles who had not completed 18 years of age on or before the 
coming into force of the Juvenile Justi ce Act, 2000 on 1-4-2001.

49.  The eff ect of the proviso to Secti on 7-A introduced by the amending Act makes it clear 
that the claim of juvenility may be raised before any court which shall be recognised at any 
stage, even aft er fi nal disposal of the case, and such claim shall be determined in terms 
of the provisions contained in the Act and the Rules made thereunder which includes the 
defi niti on of “juvenile” in Secti ons 2(k) and 2(l) of the Act even if the juvenile had ceased 
to be so on or before the date of commencement of the Act.

50.  The said intenti on of the legislature was reinforced by the amendment eff ected by the 
said amending Act to Secti on 20 by introducti on of the proviso and the Explanati on 
thereto, wherein also it has been clearly indicated that in any pending case in any court 
the determinati on of juvenility of such a juvenile has to be in terms of Secti on 2(l) even 
if the juvenile ceases to be so “on or before the date of commencement of this Act” and 
it was also indicated that the provisions of the Act would apply as if the said provisions 
had been in force for all purposes and at all material ti mes when the alleged off ence was 
committ ed.

51.  Apart from the aforesaid provisions of the 2000 Act, as amended, and the Juvenile Justi ce 
Rules, 2007, Rule 98 thereof has to be read in tandem with Secti on 20 of the Juvenile 
Justi ce Act, 2000, as amended by the Amendment Act, 2006, which provides that even 
in disposed of cases of juveniles in confl ict with law, the State Government or the Board 
could, either suo motu or on an applicati on made for the purpose, review the case of a 
juvenile, determine the juvenility and pass an appropriate order under Secti on 64 of the 
Act for the immediate release of the juvenile whose period of detenti on had exceeded the 
maximum period provided in Secti on 15 of the Act i.e. 3 years.

52.  In additi on to the above, Secti on 49 of the Juvenile Justi ce Act, 2000 is also of relevance 
and is reproduced hereinbelow:

“49. Presumpti on and determinati on of age.—

(1)  Where it appears to a competent authority that person brought before it under 
any of the provisions of this Act (otherwise than for the purpose of giving evidence) 
is a juvenile or the child, the competent authority shall make due inquiry so as to 
the age of that person and for that purpose shall take such evidence as may be 
necessary (but not an affi  davit) and shall record a fi nding whether the person is a 
juvenile or the child or not, stati ng his age as nearly as may be.
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(2)  No order of a competent authority shall be deemed to have become invalid 
merely by any subsequent proof that the person in respect of whom the order has 
been made is not a juvenile or the child, and the age recorded by the competent 
authority to be the age of person so brought before it, shall for the purpose of this 
Act, be deemed to be the true age of that person.”

53.  Sub-secti on (1) of Secti on 49 vests the competent authority with the power to make 
due inquiry as to the age of a person brought before it and for the said purpose to take 
such evidence as may be necessary (but not an affi  davit) and shall record a fi nding as to 
whether the person is a juvenile or a child or not, stati ng his age as nearly as may be.

54.  Sub-secti on (2) of Secti on 49 is of equal importance as it provides that no order of a 
competent authority would be deemed to have become invalid merely on account of any 
subsequent proof that the person, in respect of whom an order is made, is not a juvenile 
or a child, and the age recorded by the competent authority to be the age of the person 
brought before it, would, for the purpose of the Act, be deemed to be the true age of a 
child or a juvenile in confl ict with law.

55.  Sub-rule (3) of Rule 12 indicates that the age determinati on inquiry by the court or Board, 
by seeking evidence, is to be derived from:

(i)  the matriculati on or equivalent certi fi cates, if available, and in the absence of the 
same;

(ii)  the date of birth certi fi cate from the school (other than a play school) fi rst att ended; 
and in the absence whereof;

(iii)  the birth certi fi cate given by a corporati on or a municipal authority or a panchayat;

56.  Clause (b) of Rule 12(3) provides that only in the absence of any such document, would 
a medical opinion be sought for from a duly consti tuted Medical Board, which would 
declare the age of the juvenile or the child. In case exact assessment of the age cannot 
be done, the court or the Board or as the case may be, the Child Welfare Committ ee, for 
reasons to be recorded by it, may, if considered necessary, give benefi t to the child or 
juvenile by considering his/her age on the lower side within a margin of one year.

57.  As will, therefore, be clear from the provisions of the Juvenile Justi ce Act, 2000, as 
amended by the Amendment Act, 2006 and the Juvenile Justi ce Rules, 2007, the scheme 
of the Act is to give children, who have, for some reason or the other, gone astray, to 
realise their mistakes, rehabilitate themselves and rebuild their lives and become useful 
citi zens of society, instead of degenerati ng into hardened criminals.

58.  Of the two main questi ons decided in Pratap Singh case, one point is now well established 
that the juvenility of a person in confl ict with law has to be reckoned from the date of the 
incident and not from the date on which cognizance was taken by the Magistrate. The eff ect 
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of the other part of the decision was, however, neutralised by virtue of the amendments 
to the Juvenile Justi ce Act, 2000, by Act 33 of 2006, whereunder the provisions of the Act 
were also made applicable to juveniles who had not completed eighteen years of age on 
the date of commission of the off ence.

59.  The law as now crystallised on a conjoint reading of Secti ons 2(k), 2(l), 7-A, 20 and 49 read 
with Rules 12 and 98, places beyond all doubt that all persons who were below the age 
of 18 years on the date of commission of the off ence even prior to 1-4-2001, would be 
treated as juveniles, even if the claim of juvenility was raised aft er they had att ained the 
age of 18 years on or before the date of commencement of the Act and were undergoing 
sentence upon being convicted.

60.  The instant case is covered by the amended provisions of Secti ons 2(k), 2(l), 7-A and 20 
of the Juvenile Justi ce Act, 2000. However, inasmuch as, the appellant was found to have 
completed the age of 16 years and 13 days on the date of alleged occurrence, the High 
Court was of the view that the provisions of the Juvenile Justi ce Act, 1986, would not 
apply to the appellant's case. Of course, the High Court, while deciding the matt er, did not 
have the benefi t of either the amendment of the Act or the introducti on of the Juvenile 
Justi ce Rules, 2007.

61.  Even otherwise, the matt er was covered by the decision of this Court in Rajinder Chandra 
case, wherein this Court, inter alia, held that when a claim of juvenility is raised and on the 
evidence available two views are possible, the court should lean in favour of holding the 
off ender to be a juvenile in borderline cases.

62.  In any event, the statutory provisions have been altered since then and we are now 
required to consider the questi on of the claim of the appellant that his date of birth was 
Karti k Sudi 1, Samvat Year 2039, though no basis has been provided for the fi xati on of 
the said date itself in the light of the amended provisions. Oft en, parents of children, 
who come from rural backgrounds, are not aware of the actual date of birth of a child, 
but relate the same to some event which may have taken place simultaneously. In such a 
situati on, the Board and the courts will have to take recourse to the procedure laid down 
in Rule 12, but such an exercise is not required to be undertaken in the present case 
since even according to the determinati on of the appellant's age by the High Court the 
appellant was below eighteen years of age when the off ence was alleged to have been 
committ ed.

63.  Having regard to the views expressed hereinabove, we are unable to sustain the impugned 
order of the High Court in holding that the provisions of the Juvenile Justi ce Act, 1986, 
would not be applicable to the appellant's case since he was allegedly 13 days above the 
age prescribed.
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64.  In the instant case, the appellant was arrested on 30-11-1998 when the 1986 Act was in 
force and under clause (h) of Secti on 2 a juvenile was described to mean a child who had 
not att ained the age of sixteen years or a girl who had not att ained the age of eighteen 
years. It is with the enactment of the Juvenile Justi ce Act, 2000, that in Secti on 2(k) a 
juvenile or child was defi ned to mean a child who had not completed eighteen years of 
age which was given prospecti ve prospect (sic eff ect).

65.  However, as indicated hereinbefore aft er the decision in Pratap Singh case, Secti on 2(l) 
was amended to defi ne “a juvenile in confl ict with law” to mean a juvenile who is alleged 
to have committ ed an off ence and has not completed eighteen years of age as on the date 
of commission of such off ence.

66.  Secti on 7-A was introduced in the 2000 Act and Secti on 20 thereof was amended whereas 
Rule 12 was included in the Juvenile Justi ce Rules, 2007, which gave retrospecti ve eff ect 
to the provisions of the Juvenile Justi ce Act, 2000.

67.  Secti on 7-A of the Juvenile Justi ce Act, 2000, made provision for the claim of juvenility to 
be raised before any court at any stage, as has been done in this case, and such claim was 
required to be determined in terms of the provisions contained in the 2000 Act and the 
Rules framed thereunder, even if the juvenile had ceased to be so on or before the date of 
commencement of the Act.

68.  Accordingly, a juvenile who had not completed eighteen years on the date of commission 
of the off ence was also enti tled to the benefi ts of the Juvenile Justi ce Act, 2000, as if the 
provisions of Secti on 2(k) had always been in existence even during the operati on of the 
1986 Act.

69.  The said positi on was re-emphasised by virtue of the amendments introduced in Secti on 
20 of the 2000 Act, whereby the proviso and Explanati on were added to Secti on 20, which 
made it even more explicit that in all pending cases, including trial, revision, appeal and any 
other criminal proceedings in respect of a juvenile in confl ict with law, the determinati on 
of juvenility of such a juvenile would be in terms of clause (l) of Secti on 2 of the 2000 Act, 
and the provisions of the Act would apply as if the said provisions had been in force when 
the alleged off ence was committ ed.

70.  In the instant case, there is no controversy that the appellant was about sixteen years of 
age on the date of commission of the alleged off ence and had not completed eighteen 
years of age. In view of Secti ons 2(k), 2(l) and 7-A read with Secti on 20 of the said Act, 
the provisions thereof would apply to the appellant's case and on the date of the alleged 
incident it has to be held that he was a juvenile.
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71.  The appeal has, therefore, to be allowed on the ground that notwithstanding the 
defi niti on of “juvenile” under the Juvenile Justi ce Act, 1986, the appellant is covered by 
the defi niti on of “juvenile” in Secti on 2(k) and the defi niti on of “juvenile in confl ict with 
law” in Secti on 2(l) of the Juvenile Justi ce Act, 2000, as amended.

72.  We, therefore, allow the appeal and set aside the order passed by the High Court and in 
keeping with the provisions of Secti ons 2(k), 2(l), 7-A and 20 of the Juvenile Justi ce Act, 
2000 and Rules 12 and 98 of the Juvenile Justi ce Rules, 2007, hold that since the appellant 
was below 18 years of age at the ti me of commission of the off ence the provisions of the 
said Act would apply in his case in full force.

73.  The matt er is accordingly remitt ed to the Juvenile Justi ce Board, Ajmer, for disposal in 
accordance with law, within three months from the date of receipt of a copy of this order, 
having regard to the fact that the off ence is alleged to have been committ ed more than 
ten years ago. If, however, the appellant has been in detenti on for a period which is more 
than the maximum period for which a juvenile may be confi ned to a special home, the 
Board shall release the appellant from custody forthwith.

*****

[This judgement is also reported in 2009(13) SCC 211]



SUPREME COURT OF INDIA

Ramdeo Chauhan (Rajnath Chauhan)
vs. 

Bani Kant Das and Others

Aft ab Alam And Asok Kumar Ganguly, JJ.

Asok Kumar Ganguly, J.— This case has a chequered background. The facts, therefore, are to 
be appreciated in their sequence.

2.  A criminal case was registered against the peti ti oner under Secti on 302 IPC, on an FIR lodged 
by Bani Kant Das (fi rst respondent), elder brother of Bhabani Charan Das (the deceased), 
in view of the off ences committ ed by the peti ti oner on 8-3-1992. Aft er investi gati on and 
preparati on of charge sheet, the case was committ ed for trial to the Court of Sessions and 
charges were framed against the peti ti oner under Secti ons 302, 323, 325 and 326 of the 
IPC.

3.  On 31-3-1998, the Trial Court held the peti ti oner guilty of murdering four members of Bhabani 
Charan Das's family and that all the charges under Secti ons 302, 323, 325 and 326 of the 
IPC against him were proved beyond all reasonable doubt. The Trial Court also opined 
that the crime fell within the category of `rarest of rare cases' and the peti ti oner deserved 
death penalty.

4.  However, the defence raised the plea that at the ti me of commission of the crime, the 
peti ti oner was below 16 years of age. To determine the actual age of the peti ti oner, Dr. 
Bhushan Chandra Roy, Associate Professor of Forensic Medicine of Guwahati  Medical 
College, with a team of doctors, examined him on 23-12-1997. The defence examined 
the father of the peti ti oner, Mr. Firato Chauhan and also placed reliance on the school 
admission register. The school register was held to be unreliable, as it was not properly 
maintained. Further, the peti ti oner's father esti mated the peti ti oner's age to be 19 years 
at the ti me of occurrence of the crime.

5.  However, on the basis of the physical and radiological examinati on done of the peti ti oner, 
the doctor was defi nitely of the opinion that his age was above 20 years but could not 
be more than 21 years on the date of the examinati on. This examinati on was conducted 
more than 5 ½ years aft er the date of commission of the crime.

6.  Dr. Bhushan Chandra Roy, who was a prosecuti on witness, subjected the peti ti oner to 
scienti fi c tests including radiological tests. The medical opinion of Dr. Bhushan Chandra 
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Roy was a joint opinion and he consulted the doctor in the Department of Radiology and 
Dr. Kanak Chandra Das, the Medical Offi  cer on duty in the Department of Radiology.

7.  About the age of the peti ti oner, trial Court accepted the opinion of the team of doctors 
headed by Dr. Bhushan Chandra Roy.

8.  The Trial Court's fi nding about the age of the peti ti oner is as follows:

 On the basis of the physical examinati on and radiological examinati on done on Ramdeo 
Chauhan alias Raj Nath Chauhan, they are of the opinion that the age of the individual is 
above 20 years.

9.  The Trial Court, aft er considering the medical evidence about the age of the peti ti oner 
along with the evidence of the father of the peti ti oner, came to the following conclusion:

“Then the accused cannot be below sixteen years of age at the ti me of alleged 
occurrence to att ract the provisions of Juvenile Justi ce Act, 1986 as the alleged 
occurrence took place before six years.”

10.  On appeal by the peti ti oner, the High Court, vide its judgment dated 1-2-1999, confi rmed 
the convicti on and sentence of death against the peti ti oner. Before the High Court the 
Counsel for the peti ti oner specifi cally submitt ed, that he was not challenging the fi nding 
of the Trial Court on the point of age of the accused- peti ti oner.

11.  The appeal from the High Court judgment was dismissed by a Bench of this Court, 
comprising K.T. Thomas and R.P. Sethi, JJ, on 31-7-2000 and death sentence was upheld. 
In that judgment, this Court did not advert to the questi on of age of the peti ti oner as it 
was possibly not argued.

12.  A review peti ti on (hereinaft er, the fi rst review peti ti on) was fi led against the 
abovementi oned judgment of this Court. Aft er noti ce was issued, a two Judge Bench 
of this Court held that the questi on of convicti on of the peti ti oner under Secti on 302 
of the IPC cannot be reopened. However, considering the fact that the peti ti oner raised 
an important questi on that he was a juvenile at the relevant ti me and there is a legal 
prohibiti on against sentencing a juvenile, the fi rst review peti ti on was referred to a larger 
Bench comprising K.T. Thomas, R.P. Sethi and S.N. Phukan, JJ.

13.  In the larger Bench decision dated 10-5-2001, Sethi, J., inter-alia, held- 

“From the evidence produced and the material placed before the courts below, there 
is not an iota of doubt in my mind to hold that the peti ti oner was not a child or near 
or about the age of being a child within the meaning of the Juvenile Justi ce Act or the 
Children Act.”
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14.  Thomas, J. gave a dissenti ng judgment with respect to the impositi on of the death 
sentence upon the accused. His Lordship observed that the Court had already held on 
facts that the peti ti oner had been unable to prove that he was below 16 years of age 
on the date of the crime. However, Thomas J. approached the questi on from a diff erent 
angle and questi oned whether a death sentence could be awarded to a person whose 
age was not positi vely established by the prosecuti on as above 16 years on the crucial 
date? The learned Judge opined that if the age of the peti ti oner could not be held to be 
unquesti onably above 16 on the relevant date (and there was a doubt created in view of 
the medical report of Dr. Bhushan Chandra Roy), its corollary was that the lesser sentence 
also could not unquesti onably be foreclosed, as per the Consti tuti on Bench judgment 
in the case of Bachan Singh v. State of Punjab, 1982(3) SCC 24. Thus, the learned Judge 
opined that the sentence of death be altered to one of imprisonment for life.

15.  Phukan, J., gave a concurring opinion with Sethi, J. and opined that the impositi on of 
sentence of death could not be reopened on review. However, His Lordship observed 
that if any moti on was made in terms of Secti ons 432, 433 and 433A of the Code of 
Criminal Procedure and/or Arti cle 72 or Arti cle 161 of the Consti tuti on, the same may be 
appropriately dealt with.

16.  In the words of Phukan, J., “the factors which have weighed with my learned Brother Mr. 
Justi ce Thomas can be taken note of in the context of Secti on 432(2) of the Code.”

17.  Even before the judgment on the fi rst review peti ti on was pronounced on 10-5-2001, the 
peti ti oner had already fi led on 17-8-2000 a peti ti on before the Governor of Assam praying 
for mercy and for commutati on of his death sentence to one of life imprisonment.

18.  At about the same ti me when the peti ti on for commutati on was pending, Dr. Ved Kumari, 
Professor of the Faculty of Law, University of Delhi, wrote a fairly detailed arti cle ti tled 
“Has a child been executed in India?” The said arti cle came to be noti ced by Nati onal 
Human Rights Commission (NHRC). Thereupon, NHRC sent a noti ce to Dr. Ved Kumari. In 
the meanti me, the judgment in the review peti ti on, as aforesaid, was pronounced by this 
Court on 10-5-2001.

19.  On 21.5.2001, the full Commission of NHRC, consisti ng of the Chairperson, Mr. Justi ce J.S. 
Verma, as also two of its judicial members, namely, Dr. Justi ce K. Ramaswany and Justi ce 
Ms. Sujata V. Manohar, and the other member Sri Virendra Dayal, held its proceedings, in 
which the judgment rendered in the review proceeding was perused.

20.  NHRC, upon considering the materials on record, made the following recommendati ons:

“The Commission is of the view that the above opinion of Thomas, J. in the judgment 
disposing of the review peti ti on and the above quoted observati ons of Phukan, J. are 
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very strong reasons to support the view and this is a fi t case for commutati on of the 
sentence of Ram Deo Chauhan @ Raj Nath Chauhan in the above case from death 
sentence to that of imprisonment for life. This Commission is of the considered view 
that the case, placing reliance on the views of Thomas, J. and Phukan, J., who were two 
of the three learned Judges, consti tuti ng the Bench deserves the highest considerati on 
by the executi ve authority while considering the questi on of commutati on of sentence 
of the said Ram Deo Chauhan @ Raj Nath Chauhan.

Accordingly, this Commission makes the above recommendati on in terms of the 
opinion of Thomas, J. for due considerati on by the Governor of Assam and/or the 
President of India, as the case may be, in the event of a mercy peti ti on being fi led for 
the purpose.”

21.  Thereaft er, on 28-1-2002, the Governor of Assam commuted the death sentence of the 
peti ti oner to one of life imprisonment. The Order of the Governor runs as under:

“The Governor of Assam aft er careful considerati on of the mercy peti ti on and other 
relevant records is pleased to commute the sentence of death to that of imprisonment 
for life of the above named condemned prisoner.”

22.  Challenging the aforesaid order of the Governor, of Assam, the relati ves of the deceased 
fi led a writ peti ti on under Arti cle 32 of the Consti tuti on of India before this Court. In that 
proceeding, Secretary NHRC was impleaded. However, this Court, by an order dated 21-
1-2009, issued noti ce to Prof. Ved Kumari, asking her to state how her complaint before 
NHRC was maintainable. Pursuant thereto, Prof. Ved Kumari submitt ed an affi  davit before 
this Court on 3-2-2009, stati ng that the Juvenile Justi ce (Care & Protecti on of Children) 
Act, 2000 applied to all pending cases and was extended to all children who had not 
completed 18 years of age; and thus it would also be applicable to the present case.

23.  Aft er hearing the matt er, the Bench comprising of one of us passed an order on 8-5-2009, 
setti  ng aside the Governor's order dated 28-1-2002 of commutati on of death sentence to 
life imprisonment.

24.  In passing that order, the Bench was of the opinion that the NHRC proceedings were not 
in line with the procedure established under the Protecti on of Human Rights Act, 1993 
(hereinaft er, `the 1993 Act') and therefore, NHRC's recommendati ons were void. Further, 
the order of the Governor of Assam directi ng commutati on did not indicate any reason 
and was based on the recommendati ons of NHRC, which itself were without jurisdicti on. 
Thus, the writ peti ti on was allowed and the order of the Governor of Assam was quashed 
and this Court directed re-considerati on afresh of the peti ti oner's prayer for commutati on 
of sentence.

25.  This instant review peti ti on (hereinaft er, the second review) is directed against this Court's 
order dated 8-5-2009.
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26.  In this second review, noti ce was issued by this Bench for formal hearing by an order 
dated 3rd September, 2009. One of the reasons for issuing noti ce was that one of the 
grounds put forward was that the judgment under review was passed without hearing 
Ram Deo Chauhan, the peti ti oner, and without providing him legal aid. However, almost 
at the conclusion of the hearing of this proceeding, this Court found that the aforesaid 
representati on was not correct. The correct positi on was that by an order dated 19th 
November, 2005, Mr. Muralidhar was appointed by the Registrar of this Court to represent 
the peti ti oner. Aft er Mr. Muralidhar, became a Judge of Delhi High Court, the Registrar 
appointed one Mr. Vijay Panjwani, an advocate of this Court, to represent the review 
peti ti oner. Mr. Panjwani fi led a counter affi  davit in the Arti cle 32 proceeding. However, 
from the judgment under review, it does not appear that Mr. Panjwani appeared before 
the Court and made his submissions.

27.  Be that as it may, it is not correct to say that no noti ce was given to the peti ti oner. Therefore, 
one of the grounds on which noti ce for review was issued became non-existent.

28.  The questi on is whether this second review should be dismissed in view of such misleading 
stand having been taken by the peti ti oner while invoking this Court's jurisdicti on of review.

29.  On a very careful considerati on of this issue, this Court thinks that in view of various other 
questi ons of far reaching importance having been raised in this second review, it may be 
a travesty of justi ce if this peti ti on is dismissed on only the ground menti oned above.

30.  This Court on a contested hearing is of the opinion that the second review should sti ll 
be entertained and decided as it raises various questi ons of signal signifi cance, touching 
the rights of the peti ti oner to seek commutati on as also touching questi ons regarding 
the jurisdicti on of the NHRC, as also various consti tuti onal provisions relati ng to life and 
freedom. Various concerns of public law have come up for considerati on in this second 
review and in the context of these issues the consti tuti onal provision of Arti cle 137 for 
review of judgment and order of this Court may have to be examined. Arti cle 137 of the 
Consti tuti on provides as follows:

“137. Review of judgments or orders by the Supreme Court: Subject to the provisions 
of any law made by Parliament or any rules made under Arti cle 145, the Supreme 
Court shall have power to review any judgment pronounced or order made by it.”

31.  In terms of Arti cle 137, Rules have been framed under Arti cle 145 of the Consti tuti on and 
Part VIII Order XL of the said Rules deals with review.

32.  Order XL Rule 1 provides that in reviewing the judgment in a civil proceeding, the Court 
will follow the grounds in Order XLVII Rule 1 of the CPC. However, in case of review of 
criminal proceedings, no review is permissible except on the ground of error apparent on 
the face of the record.
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33.  The extent of the review power of this Court came up for considerati on in several cases. 
In M/s Northern India Caterers (India) Ltd. v. Lieutenant Governor of Delhi reported 
in 1980(2) SCC 167, a three Judge Bench of this Court examined the scope of this power 
and held that if the att enti on of the Court is not drawn to any material statutory provision 
during the original hearing, that is a ground of review. The Court also held that it may 
reopen its own judgment if a manifest wrong has been done and it is necessary to pass an 
order to do full and eff ecti ve justi ce.

34.  In Ram Chandra Singh v. Savitri Devi and Ors. reported in 2004 (12) SCC 713, this Court 
dealing with its power of review held in para 19:

“19. It is no doubt true that in appropriate cases this Court may pass an order ex debito 
justi ti ae by correcti ng mistakes in the judgment but inherent power of this Court can 
be exercised only when there does not exist any other provision in that behalf....”

35.  In a three Judge Bench of this Court in the case of Suthendra Raja alias Suthenthira Raja 
alias Santhan and Ors. v. State through DSP/CBI, SIT, Chennai reported in 1999(9) SCC 323, 
this Court held that the scope of review in criminal proceedings has been considerably 
widened in the P.N. Eswara Iyer and Ors. v. Registrar, Supreme Court of India 1980 (4) SCC 
680. To maintain a review in a criminal case, what has to be considered is whether there 
has been a miscarriage of justi ce.

36.  In this connecti on, this Court fi nds that in the Supreme Court Rules framed under 
Arti cle 145 of the Consti tuti on, there is a clear provision in Order XL Rule 6 of the Rules to 
the following eff ect:

“6. Nothing in these Rules shall be deemed to limit or otherwise aff ect the inherent 
powers of the Court to make such orders as may be necessary for the ends of justi ce 
or to prevent abuse of the process of the Court.”

37.  In Girdhari Lal Gupta v. D.N. Mehta and Anr. reported in AIR 1971 SC 2162, this Court held 
when the att enti on of this Court is not drawn to any parti cular provision of a statute, this 
Court can review the decision and it is not the case of a mere mistaken judgment. On a 
bare reading of the provision of Order XL Rule 1 of the Supreme Court Rules, one may get 
the impression that the extent of review in criminal cases is more restricted than in civil 
cases. But the said impression has been given a quietus by this Court in its Consti tuti on 
Bench judgment in the Eswara case (supra).

39.  Delivering the main judgment, Justi ce Krishna Iyer held- "So it is reasonable to assume that 
the framers of the rules could not have intended a restricti ve review over criminal orders 
or judgments. It is likely to be the other way about. Supposing an accused is sentenced to 
death by the Supreme Court and the `deceased' shows up in court and the court discovers 
the tragic treachery of the recorded testi mony. Is the court helpless to review and set 
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aside the sentence of hanging? We think not. The power to review is in Arti cle 137 and it 
is equally wide in all proceedings. The Rule merely canalizes the fl ow from the reservoir 
of power. The stream cannot sti fl e the source. Moreover, the dynamics of interpretati on 
depend on the demand of the context and the lexical limits of the test. Here `record' 
means any material which is already on record or may, with the permission of the court, 
be brought on record. If justi ce summons the judges to allow a vital material in, it becomes 
part of the record; and if apparent error is there, correcti on becomes necessitous." 

40.  Keeping those parameters in mind, let us consider the extent to which power of review 
can be extended in the facts of this second review.

41.  In our view several aspects of this Court's judgment dated 8.5.2009, rendered on the 
Arti cle 32 peti ti on, call for a review.

42.  In the judgment which is under review in the second review peti ti on, the Court concluded:

“(a) NHRC has no jurisdicti on to interfere and make a recommendati on, and (b) The 
order of the Governor in commuti ng the sentence of death to one of life is bad in law 
as it did not disclose any reason.”

43.  On a review, we are constrained to hold that both fi ndings on (a) and (b) are viti ated by 
errors apparent on the face of the record.

A. Jurisdicti on of NHRC

44.  The NHRC was consti tuted under Secti on 3 of the 1993 Act for bett er protecti on of human 
rights.

 The term `human rights' as defi ned in Secti on 2(d) of the 1993 Act, reads as follows:

“2. (d) “Human rights” means the rights relati ng to life, liberty, equality and dignity 
of the individual guaranteed by the Consti tuti on or embodied in the Internati onal 
Covenants and enforceable by courts in India.”

45.  The functi ons of NHRC have been set out in Secti on 12 of the 1993 Act. Secti on 12 reads 
as follows:

“12. Functi ons of the Commission- The Commission shall perform all or any of the 
following functi ons namely:

a.  inquire, suo motu or on a peti ti on presented to it by a victi m or any person on his 
behalf or on a directi on or order of any court, into complaint of

(i)  violati on of human rights or abetment thereof; or

(ii)  negligence in the preventi on of such violati on, by a public servant;

b.  intervene in any proceeding involving any allegati on of violati on of human rights 
pending before a court with the approval of such court;
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c.  visit, notwithstanding anything contained in any other law for the ti me being 
in force, any jail or other insti tuti on under the control of the State Government, 
where persons are detained or lodged for purposes of treatment, reformati on or 
protecti on, for the study of the living conditi ons of the inmates thereof and make 
recommendati ons thereon to the Government;

d.  review the safeguards provided by or under the Consti tuti on or any law for the 
ti me being in force for the protecti on of human rights and recommend measures 
for their eff ecti ve implementati on;

e.  review the factors, including acts of terrorism, that inhibit the enjoyment of 
human rights and recommend appropriate remedial measures; 

f.  study treati es and other internati onal instruments on human rights and make 
recommendati ons for their eff ecti ve implementati on;

g.  undertake and promote research in the fi eld of human rights; 

h.  spread human rights literacy among various secti ons of society and promote 
awareness of the safeguards available for the protecti on of these rights through 
publicati ons, the media, seminars and other available means;

i.  encourage the eff orts of non- governmental organizati on and insti tuti ons working 
in the fi eld of human rights; j. such other functi ons as it may consider necessary 
for the promoti on of human rights.”

46.  The NHRC has been consti tuted to inquire into cases of violati on of and for protecti on and 
promoti on of human rights. This power is an extensive one, which should not be narrowly 
viewed.

47.  It must be jurisprudenti ally accepted that human right is a broad concept and cannot 
be straitjacketed within narrow confi nes. Any att empt to do so would truncate its all- 
embracing scope and reach, and denude it of its vigour and vitality. That is why, in seeking 
to defi ne human rights, the Legislature has used such a wide expression in Secti on 2(d) of 
the Act. It is also signifi cant to note that while defi ning the powers and functi ons of NHRC 
under Secti on 12 of the Act, the said broad vision has been envisioned in the residuary 
clause in Secti on 12(j).

48.  Therefore, it is imperati ve that while interpreti ng the powers and jurisdicti on of NHRC, 
the Court construes Secti on 2(d) of the 1993 Act along with its long ti tle and also the 
Statement of Objects and Reasons of the said Act. The relevant porti on of the statement 
of objects and reasons are excerpted below:

“2. However, there has been growing concern in the country and abroad about issues 
relati ng to human rights. Having regard to this, changing social realiti es and the 
emerging trends in the nature of crime and violence, Government has been reviewing 
the existi ng laws, procedures, and system of administrati on of justi ce; with a view to 
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bringing about greater accountability and transparency in them, and devising effi  cient 
and eff ecti ve methods of dealing with the situati on.”

49.  In his Tagore Law Lecture (The Dialecti cs and Dynamics of Human Rights in India), Justi ce 
V.R. Krishna Iyer describes the width and sweep of human rights in his matchless words 
and which are worth quoti ng:

“Human rights are writ on a large canvas, as large as the sky. The law makers, lawyers 
and parti cularly, the judges must make the printed text vibrant with human values, not 
be scared of consequences on the status quo order. The militant challenges of today 
need a mobilizati on of revoluti onary consciousness sans which civilized systems cease 
to exist. Remember, we are all acti ve navigators, not idle passengers, on spaceship 
earth as it ascends to celesti al levels of the glorious human future.”

50.  We share the same view.

51.  What was said by Alexander Hamilton, the great consti tuti onal expert and politi cal 
philosopher, way back in 1775, is poignant sti ll today for having a clear percepti on of 
what human rights are. The words of Hamilton sti ll resonate with a strange relevance and 
immediacy, and are quoted below:

“The sacred rights of mankind are not to be rummaged for, among old parchments, 
or musty records. They are writt en, as with a sun beam in the whole volume of human 
nature, by the hand of divinity itself; and can never be erased or obscured by mortal 
power.”

52.  Keeping those broad principles in our mind if we look at Secti on 12(j) of the 1993 Act, we 
fi nd that it confers on NHRC "such other functi ons as it may consider necessary for the 
promoti on of human rights." It is not necessary that each and every case relati ng to the 
violati on of human rights will fi t squarely within the four corners of Secti on 12 of the 1993 
Act, for invoking the jurisdicti on of the NHRC. One must accept that human rights are not 
like edicts inscribed on a rock. They are made and unmade on the crucible of experience 
and through irreversible process of human struggle for freedom. They admit of a certain 
degree of fl uidity. Categories of human rights, being of infi nite variety, are never really 
closed. That is why the residuary clause in Sub-secti on (j) has been so widely worded to 
take care of situati ons not covered by Sub-secti ons (a) to (i) of Secti on 12 of the 1993 Act. 
The jurisdicti on of NHRC thus stands enlarged by Secti on 12(j) of the 1993 Act, to take 
necessary acti on for the protecti on of human rights. Such acti on would include inquiring 
into cases where a party has been denied the protecti on of any law to which he is enti tled, 
whether by a private party, a public insti tuti on, the government or even the Courts of 
law. We are of the opinion that if a person is enti tled to benefi t under a parti cular law, 
and benefi ts under that law have been denied to him, it will amount to a violati on of his 
human rights.
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53.  Human rights are the basic, inherent, immutable and inalienable rights to which a person 
is enti tled simply by virtue of his being born a human. They are such rights which are to 
be made available as a matt er of right. Consti tuti on and Legislati ons of civilized country 
recognise them since they are so quintessenti ally part of every human being. That is 
why every democrati c country committ ed to rule of Law put into force mechanisms for 
their enforcement and protecti on. Human rights are universal in nature. The Universal 
Declarati on of Human Rights (hereinaft er referred to as UDHR) adopted by the General 
Assembly of the United Nati ons on 10th December 1948 recognizes and requires the 
observance of certain universal rights, arti culated therein, to be human rights, and these 
are acknowledged and accepted as equal and inalienable and necessary for the inherent 
dignity and development of an individual. Consequently, though the term `human rights' 
itself has not been defi ned in UDHR, the nature and content of human rights can be 
understood from the rights enunciated therein.

54.  Possibly considering the wide sweep of such basic rights, the defi niti on of `human rights' 
in the 1993 Act has been designedly kept very broad to encompass within it all the rights 
relati ng to life, liberty, equality and dignity of the individual guaranteed by the Consti tuti on 
or embodied in the Internati onal Covenants and enforceable by Courts in India.

55.  Thus, if a person has been guaranteed certain rights either under the Consti tuti on or 
under an Internati onal Covenant or under a law, and he is denied access to such a right, 
then it amounts to a clear violati on of his human right and NHRC has the jurisdicti on to 
intervene for protecti ng it.

56. The contrary fi nding in the judgment under review about the absence of jurisdicti on of 
NHRC to make some recommendati ons to the Governor is thus viti ated by errors apparent 
on the face of the record. Of course NHRC cannot intervene in proceeding pending in 
Court without its approval [Secti on12(6)] as it is assumed that Court will remedy any case 
of violati on of human rights.

57.  The assumpti on in the judgment under review that there can be no violati on of a person's 
human right by a judgment of this Court is possibly not correct. This Court in exercise of 
its appellate jurisdicti on has to deal with many judgments of High Courts and Tribunals in 
which the High Courts or the Tribunals, on an erroneous percepti on of facts and law, have 
rendered decisions in breach of human rights of the parti es and this Court corrects such 
errors in those judgments.

58. The instances of this Court's judgment violati ng the human rights of the citi zens may be 
extremely rare but it cannot be said that such a situati on can never happen.

59.  We can remind ourselves of the majority decision of the Consti tuti on Bench of this Court 
in Additi onal District Magistrate Jabalpur v. Shivakant Shukla reported in (1976)2 SCC 521.
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60.  The majority opinion was that in view of the Presidenti al order dated 27-6-1975 under 
Arti cle 359(1) of the Consti tuti on, no person has the locus standi to move any writ peti ti on 
under Arti cle 226 before a High Court for Habeas Corpus or any other writ to enforce any 
right to personal liberty of a person detained under the then law of preventi ve detenti on{ 
Maintenance of Internal Security Act of 1971}, on the ground that the order is illegal or 
malafi de or not in compliance with the Act.

61.  The lone dissenti ng voice of Justi ce Khanna interpreted the legal positi on diff erently by 
inter alia holding:

“(8) Arti cle 226 under which the High Courts can issue writs of Habeas Corpus is an 
integral part of the Consti tuti on. No power has been conferred upon any authority 
in the Consti tuti on for suspending the power of the High Court to issue writs in the 
nature of habeas corpus during the period of emergency. Such a result cannot be 
brought about by putti  ng some parti cular constructi on on the Presidenti al order in 
questi on.” 

62.  There is no doubt that the majority judgment of this Court in the ADM Jabalpur case (supra) 
violated the fundamental rights of a large number of people in this country. Commenti ng 
on the majority judgment, Chief Justi ce Venkatachalliah in the Khanna Memorial Lecture 
delivered on 25-2-2009, observed that the same be `confi ned to the dustbin of history.' 
The learned Chief Justi ce equated Justi ce Khanna's dissent with the celebrated dissent of 
Lord Atkins in Liversidge v. Sir John Andersonreported in (1942)AC 206.

63.  In fact the dissent of Justi ce Khanna became the law of the land when, by virtue of the 
Forty Fourth Consti tuti onal Amendment, Arti cles 20 and 21 were excluded from the 
purview of suspension during emergency.

64.  But we hasten to add that NHRC cannot functi on as a parallel seat of justi ce to recti fy or 
correct or comment upon orders passed by this Court or any other Courts of competent 
jurisdicti on. For correcti ng an order in a judicial proceeding, the aggrieved party has to 
avail of the well established gamut of the correcti ve machinery of appeal, revision, review, 
curati ve peti ti on and so on.

65.  In fact in this case the NHRC did not send any recommendati on as long as the fi rst review 
proceedings were pending in this Court. The NHRC was keeping a track of the proceeding 
in the Court. From its order dated 16-10-09, it is revealed that NHRC was aware that 
a review peti ti on was fi led against the judgment of this Court in Criminal Appeal No. 
4/2000, in additi on to a mercy peti ti on fi led before the Governor of Assam. The NHRC 
closely followed the proceedings of the review peti ti on.

66.  The NHRC made its recommendati ons on 21-5-2001 only aft er the judgment in fi rst review 
(No. 1105/2000) was passed on 10-5-2001 by this Court.
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67.  About NHRC, this Court in Paramjit Kaur v. State of Punjab and Ors., (1999)2 SCC 131 held:

“10. The Commission headed by a former Chief Justi ce of India is a unique expert 
body in itself. The Fundamental Rights, contained in Part III of the Consti tuti on 
of India, represent the basic human rights possessed by every human being in 
this world inhabited by people of diff erent conti nents, countries, castes, colours 
and religions. The country, the colour and the religion may have divided them 
into diff erent groups but as human beings, they are all one and possess the same 
rights.

11. The Chairman of the Commission, in his capacity as a Judge of the High Court 
and then as a Judge of this Court and also as the Chief Justi ce of India, and so 
also two other members who have held high judicial offi  ces as Chief Justi ces 
of the High Courts, have throughout their tenure, considered, expounded and 
enforced the Fundamental Rights and are, in their own way, experts in the fi eld. 
The Commission, therefore, is truly an expert body to which a reference has been 
made by this Court in the instant case.”

68.  Aft er the aforesaid observati ons this Court decided that when in exercise of its power 
under Arti cle 32, this Court gives any directi ons to NHRC, then like all other authoriti es in 
this country, NHRC is bound by such directi ons. In such situati ons, NHRC acts `sui-generis'. 
The statutory bar of limitati on under Secti on 36(2) of the 1993 Act will not stand in the 
way (paras 12 and 15, pages 137-138 of the report).

69.  Therefore, NHRC, a statutory body, in a given situati on, may have to act under the order 
or directi on given by this Court in exercise of its consti tuti onal power of judicial review.

70.  However, in the facts of this case, NHRC has not committ ed any illegality by taking into 
considerati on the arti cle writt en by Professor Ved Kumari and then making a mere 
recommendati on to the Governor, for considering the peti ti oner's plea for commutati on. 
We are of the opinion that in doing so, NHRC acted within its jurisdicti on.

B. Whether non-disclosure of reason viti ates the Order of the Governor under Arti cle 161 of 
the Consti tuti on?

71. In the judgment on Arti cle 32 peti ti on, it was noted that the order of the Governor 
directi ng commutati on "does not indicate any reason" and this, according to the 
judgment is contrary to a decision of this Court in Epuru Sudhakar and Anr. v. Government 
of A.P. and Ors., reported in 2006(8) SCC 161. The impugned judgment quotes para 38 
from Epuru (supra).

72.  Aft er quoti ng that, the impugned judgment quashes the order of commutati on by the 
Governor and directed reconsiderati on.

73.  On review of the aforesaid reasoning, we fi nd that this fi nding in the judgment is viti ated 
by errors apparent on the face of the record.



SUPREME COURT ON CHILDREN294

74.  In this case, the enti re record relati ng to exercise of power by the Governor was always 
available for perusal of the Court.

75.  It is well-sett led that while exercising power of commutati on under Arti cle 161 of the 
Consti tuti on, the Governor is to act on the aid and advice of the Council of Ministers.

76.  From a perusal of the materials on the fi le, it appears that detailed considerati on has been 
made in the Chief Minister's Secretariat and notes in detail have been put up by the Chief 
Minister's Secretariat, wherein the enti re factual aspect of the case has been considered. 
The diff erent judgments given in the fi rst review peti ti on were part of the note, and on a 
considerati on of the detailed note, the Chief Minister approved on 22-10-2001 the note 
put up before him by the Secretary, Judicial Department for commutati on. Thereaft er, the 
matt er was placed before the Governor's Secretariat with the enti re record. The Hon'ble 
Governor approved the proposal on 12-1-2002. Therefore, more than adequate reasons 
are available on the records of the case.

77.  It was open to the Bench passing the judgment under review to peruse the enti re record.

78.  However, on the extent of judicial review in respect of exercise of power by the 
Governor under Arti cle 161, or by the President under Arti cle 72, there are authoritati ve 
pronouncements by this Court and the matt er is no longer res-integra.

79.  In G. Krishta Goud & J. Bhoomaiah v. State of Andhra Pradesh and Ors. reported in 
(1976)1 SCC 157, this Court while construing the extent of judicial review in connecti on 
with exercise of clemency power by the President or the Governor respecti vely under 
Arti cles 72 and 161 held that even though the power granted to the highest executi ve 
authority is not totally immune from judicial review, but Court makes an almost extreme 
presumpti on in favour of bonafi de exercise of such power (Para 8). However, in para 9 the 
Court sounded a note of cauti on that where the exercise of power is just by way of a rule 
of thumb and totally arbitrarily or out of personal vendett a, the Court is not helpless. (See 
para 9)

80.  This questi on again came up for detailed considerati on before the Consti tuti on Bench 
in the case of Maru Ram v. Union of India and Ors. reported in (1981)1 SCC 107. In para 
72 at page 153 of the report, this Court was summarizing its conclusions and in sub-para 
9 it was held that only in rare cases the Court would examine the exercise of power by 
the appropriate authority. Subsequently, in Kehar Singh and Anr. v. Union of India and 
Anr. reported in 1989(1) SCC 204, again by a Consti tuti on Bench of this Court, the extent 
of exercise of this power of clemency was considered. In para 13, Chief Justi ce Pathak, 
speaking for the Consti tuti on Bench, held- "Nor do we dispute that the power to pardon 
belongs exclusively to the President and the Governor under the Consti tuti on. There is also 
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no questi on involved in this case of asking for the reasons for the President's order. And 
none of the cases cited for the respondents beginning with Mohinder Singh Gill case 
1977(3) SCC 346 advance the case of the respondent any further." (emphasis added) 

81.  It also appears from para 11 of Kehar Singh (supra) that it relies on the formulati ons of 
principles in Maru Ram (supra). Paras 7 and 15 of Kehar Singh (supra) would also show 
that Maru Ram (supra) rati o was followed in Kehar Singh (supra).

82.  In view of such consistent view of the two Consti tuti on Benches of this Court clearly 
stati ng that unless the exercise of power by the Governor under Arti cle 161, is ex facie 
perverse or is based on a rule of thumb, the Court should not interfere for mere non-
disclosure of reason, the fi nding to the contrary in the judgment under review, by relying 
on a two-judge Bench decision in Epuru (supra) case, is viti ated by errors apparent on 
the face of the record. Even in para 37 in Epuru (supra), the observati on of Kehar Singh 
(supra), underlined hereinabove were noted.

83.  In the instant case, a perusal of the record shows that upon a detailed considerati on of 
the relevant facts, the Governor exercised his power of commutati on. Such an exercise 
does not call for any interference, in view of the law laid down both in Maru Ram (supra) 
and Kehar Singh (supra).

84.  From the perusal of the fi le this Court also notes that in passing the order, the Governor 
considered all the relevant materials, including the judgment of three learned Judges in 
the fi rst review peti ti on fi led by the peti ti oner, as also the recommendati on of NHRC.

85.  This Court has already held that NHRC has the jurisdicti on, in the facts of this case, to 
make its recommendati on to the Governor to take into account the materials which 
NHRC considered. This Court also fi nds that the Governor considered, apart from the said 
recommendati on of NHRC, other relevant materials also and, therefore, the order of the 
Governor is not viti ated in as much as it is not solely based on the recommendati ons of 
NHRC.

86.  Now the only questi on which remains to be considered is whether the peti ti oner is 
enti tled to insist on a fresh look at his juvenility and a fresh considerati on of his rights in 
view of the changes in the Juvenile Justi ce (Care & Protecti on of Children) Act, 2000 by the 
2006 amendment.

87.  This point has not been stated in the review peti ti on even though this was argued by the 
learned Counsel for the peti ti oner.

88.  Mr. P.S. Patwalia, the amicus appearing in the case, objected to this Court making a 
pronouncement on this questi on which is argued for the fi rst ti me in review even though 
it is not pleaded in the review peti ti on as a ground for review.
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89.  This Court fi nds some substance in the said objecti on. We have already indicated that 
in the Arti cle 32 peti ti on noti ce was served on the review peti ti oner and it was open to 
him to raise these points in that proceeding as by that ti me the Juvenile Justi ce (Care and 
Protecti on of Children) Act, 2000 as amended by the 2006 amendment Act had come into 
force.

90.  Even though the ambit of the review peti ti on has been widened by this Court 
in Eswara (supra), it has to follow broadly the principles of review under Order XLVII Rule 
1 of the Code of Civil Procedure.

91.  Following the discipline of Order XLVII, Rule 1 or the concept of an error apparent on the 
face of the record', we possibly cannot pronounce in a review peti ti on on a questi on, 
which was open to be raised in the original proceeding, but was not raised. That apart, it 
has not at all been pleaded in the review peti ti on. For these reasons, this Court refrains 
itself from pronouncing on the rights of the peti ti oner under Juvenile Justi ce (Care and 
Protecti on) Act, 2000 as amended by the 2006 Amendment. If he is so advised, it is open 
to the peti ti oner to agitate on his rights under the said Act before the appropriate Forum 
and in appropriate proceedings.

92.  If such a proceeding is initi ated by the peti ti oner, the same will be dealt with without being 
impeded by any observati on made or fi nding reached in any of the judgments arising out 
of the concerned criminal case against the peti ti oner, by any Court, including this Court.

93.  For the reasons discussed above and considering the aforesaid legal issues, this Court 
concludes as follows:

“(i)  The judgment of this Court dated 8-5-2009 on Arti cle 32 peti ti on and which is 
under Review is set aside.

(ii)  The order of the Governor dated 28-1-2002 passed under Arti cle 161 of the 
Consti tuti on is restored and the order of commutati on of death sentence awarded 
to the peti ti oner to one of life imprisonment stands.

(iii)  This Court holds that in the facts of this case, NHRC had the jurisdicti on to make 
the relevant recommendati on.”

94.  The review peti ti on is allowed to the extent indicated hereinabove.

95.  Parti es are left  to bear their own costs.

*****

[This judgement is also reported in AIR 2011 SC 615]
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Introduction

According to Indian law, no child may be incarcerated within the confi nes of an adult prison. 
In India, a child is defi ned as a person below the age of eighteen, as outlined in the Juvenile 
Justi ce Act 2000.1 Despite the fact that Indian law specifi es that children should not be held in 
adult prisons, children conti nue to be imprisoned illegally throughout the country.

The Courts have intervened in many cases and have repeatedly held that children who come 
in confl ict with the law should have separate detenti on faciliti es, which are rehabilitati ve and 
specialised for the overall care, development and protecti on of the child.2 It should be of 
paramount importance that all government insti tuti ons responsible for juvenile off enders 
facilitate their rehabilitati on and their subsequent development as young adults.3

Despite the willingness on the part of the many Indian insti tuti ons to legislate on behalf 
of children’s rights, including the draft ing of the Juvenile Justi ce Act, many of India’s 
administrati ons have failed to enforce even most basic rights enti tled to by children. In many 
states, the Juvenile Justi ce Act conti nues to await introducti on and applicati on.

Bihar for instance has failed to implement the Juvenile Justi ce Act. The even more recent 
Juvenile Justi ce (Care and Protecti on of Children) Act 2000 has as of yet, not been properly 
implemented in most States. In Delhi, which receives more resources and att enti on than many 
other citi es, there is only one juvenile Court. In Mumbai, a Public Interest Liti gati on (PIL) was 
fi led in order to request the Magistrate to sit at least twice a week. For a detailed discussion 
on the Act, see the chapter ‘Juvenile Justi ce’.

Sheela Barse, a well known child rights acti vist fi led a peti ti on in 1986 demanding the release 
of children from jails as well as requesti ng informati on regarding the various insti tuti ons 
associated with juvenile off enders including juvenile courts, child detenti on faciliti es and 
schools. She also appealed for district judges to visit jails within their own jurisdicti ons to 
assess the conditi ons faced by children incarcerated within the local prison system.

In Sheela Barse (I) vs. Union of India,4 the court directed the Chief Judicial magistrate to 
visit the prisons to ascertain how many children below the age of 16 are held in the prison 
system. The court further directed the State Legal Board to make legal aid available to children 
who fi nd themselves before the courts. The court also directed that there should be a strict 
adherence to the Child Acts in all Indian states.

1 Juvenile Justi ce (Care and Protecti on of Children Act 2000, Art 2(k)

2 Ibid, Art 56

3 Ibid, Act 9(3)

4 1986 (3) SCC 596
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The court stated:

“We have by our order dated 5th August 1986 called upon the State Government 
to bring into force and to implement vigorously the provisions of the Children's Acts 
enacted in the various States. But we would suggest that instead of each State having 
its own Children's Act in other States. it would be desirable if the Central Government 
initi ates Parliamentary Legislati on on the subject, so that there is complete uniformity 
in regard to the various provisions relati ng to children in the enti re territory of the 
country.”5

“The Children's Act which may be enacted by Parliament should contain not only 
provisions for investi gati on and trial of off ences against children below the age of 16 
years but should also contain mandatory provisions for ensuring social, economic and 
psychological rehabilitati on of the children who are either accused of off ences or are 
abandoned or desti tute or lost.”6

In Shella Barse (II) vs. Union of India7, the court again following up on its previous judgement, 
reiterati ng the point that children should not be kept in jail. The Court further held that:

“Where a complaint is fi led or fi rst informati on report is lodged against a child below 
the age of 16 years for an off ence punishable with imprisonment of not more than 7 
years, the investi gati on shall be completed within a period of three months from the 
date of fi ling of the complaint or lodging of the First Informati on Report and if the 
investi gati on is not completed within this ti me, the case against the child must be 
treated as closed.”8

 “Every State Government must take necessary measures for the purpose of setti  ng 
up adequate number of courts, appointi ng requisite number of Judges and providing 
them the necessary faciliti es.”9

 “Instead of each State having its own Children's Act in other States, it would be 
desirable if the Central Government initi ates Parliamentary Legislati on on the subject, 
so that there is complete uniformity in regard to the various provisions relati ng to 
children in the enti re territory of the country.”10

In another case of Sheela Barse vs. Union of India11, the court directed the High Courts to 
register the records received by them as a Public Interest Liti gati on. These records are to be 
compiled by Commissioners and would include informati on regarding the conditi ons women 
and children are facing while held in detenti on. The High Courts were directed to properly 
implement the directi ves issued by the Supreme Court on this matt er.

5 Ibid (567)

6 Ibid (568)

7 1986 (3) SCC 632

8 Ibid (3)

9 Ibid (3)

10 Ibid (3)

11 1995 (5) SCC 655
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Sheela Barse and Another
vs.

Union of India and Others

P.N. Bhagwati , C.J. and Ranganath Misra, J.

2.  This applicati on under Arti cle 32 of the Consti tuti on has asked for release of children below 
the age of 18 years detained in jails within diff erent States of the country, producti on 
of complete informati on of children in jails, informati on as to the existence of juvenile 
courts, homes and schools and for a directi on that the District Judges should visit jails or 
sub-jails within their jurisdicti on to ensure that children are properly looked aft er when 
in custody as also for a directi on to the State Legal Aid Boards to appoint duty counsel 
to ensure availability of legal protecti on for children as and when they are involved in 
criminal cases and are proceeded against. The Union of India and all the States and Union 
Territories have been impleaded as respondents.

2.  On September 24, 1985, noti ce was directed to all the respondents. A few of the respondent 
States fi led counter-affi  davits in response to the noti ce. The matt er was adjourned on 
March 31, 1986, to April 15, 1986, to enable the respondents who had not yet fi led their 
affi  davits to fi le such affi  davits. On April 15, 1986, aft er hearing counsel who appeared for 
the parti es this Court pointed out:

“It is an elementary requirement of any civilised society and it has been so provided in 
various statutes concerning children that children should not be confi ned to jail because 
incarcerati on in jail has a dehumanising eff ect and it is harmful to the growth and 
development of children. But even so the facts placed before us, which include the survey 
made by the Home Ministry and the Social Welfare Department show that a large number 
of children below the age of 16 years are confi ned in jails in various parts of the country.”

 This Court directed the District Judges in the country to nominate the Chief Judicial 
Magistrate or any other Judicial Magistrate to visit the District Jail and sub-jail in their 
districts for the purpose of ascertaining how many children below the age of 16 years are 
confi ned in jail, what are the off ences in respect of which they are charged, how many of 
them have been in detenti on — whether in the same jail or previously in any other jail — 
before being brought to the jail in questi on, whether they have been produced before the 
children's court and, if so, when and how many ti mes and whether any legal assistance is 
provided to them. The Court also directed that
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“... each District Judge will give utmost priority to this directi on and the Superintendent 
of each jail in the district will provide full assistance to the District Judge or the Chief 
Judicial Magistrate or the Judicial Magistrate, in this behalf who will be enti tled to 
inspect the registers of the jail visited by him as also any other document /documents 
which he may want to inspect and will also interview the children if he fi nds it 
necessary to do so for the purpose of gathering the correct informati on in case of 
any doubt. The District Judge, Chief Judicial Magistrate or the Judicial Magistrate, 
as the case may be, will submit report to this Court within 10 weeks from today. It 
will also be stated in the report as to whether there are any children's home, remand 
home or observati on homes for children within his district and if there are, he will 
inspect such children homes, remand homes and observati on homes for the purpose 
of ascertaining as to what are the conditi ons in which children are kept there and 
whether faciliti es for educati on or vocati onal training exist. Such reports will be 
submitt ed by each District Judge through the Registrars of the respecti ve High Courts 
to the Registrar of this Court. Each State Government will also fi le affi  davit stati ng as 
to how many children homes, remand homes and observati on homes for children are 
in existence in the respecti ve State and how many inmates are kept in such children 
homes, remand homes or observati on homes. We would also direct the State Legal 
Aid and Advice Board in each State or any other Legal Aid Organisati on existi ng in the 
State concerned, to send two lawyers to each jail within the State once in a week for 
the purpose of providing legal assistance to children below the age of 16 years who 
are confi ned in the jails.”

 The writ peti ti on was adjourned to July 17, 1986.

3.  On April 24, 1986, the Court again made the following order:

“We have adjourned the writ peti ti on to July 17, 1986 for hearing and fi nal disposal 
but we feel that it would be desirable to take it up when the bench sits in vacati on. We 
would direct that the matt er may be placed for fi nal disposal before a bench of this 
Court on June 24, 1986. We have granted two months' ti me to the District Judges to 
make their reports vide our order dated April 15, 1986. Fresh inti mati on to this eff ect 
may be sent to the District Judges through the Registrars of the High Courts. We may 
reiterate that as soon as the reports are received copies thereof may be supplied to 
the advocates during the vacati on itself....”

 The writ peti ti on was thereaft er listed on July 12, 1986, during the long vacati on for 
hearing. The Court found that though reports from several District Judges had come in 
response to the earlier directi on, yet several District Judges had not sent their reports. The 
Court observed:

“It is a litt le surprising that though we gave directi ons long back directi ng the District 
Judges/Chief Judicial Magistrates to send their reports of inspecti on of not only the 
District Jails but also sub-jails in the districts on or before June 10, 1986 (June 24, 
1986), the reports have not yet come in respect of several districts and parti cularly 
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in respect of sub-jails in the districts. We propose to give directi ons for expediti ng 
submission of these reports at the next hearing of the writ peti ti on. We are very 
keen that the High Courts should be requested to monitor the submission of these 
reports and we have therefore requested the counsel appearing in the case to make 
constructi ve suggesti ons in that behalf.”

 Six further weeks have passed beyond the ti me indicated in the order dated April 15, 
1986, and even ti ll this day analysis shows that several District Judges have not complied 
with the directi on. This Court had intended that the reports of the District Judges would 
be sent to the Registry of this Court through the Registrars of the respecti ve High Courts. 
This obviously meant that the Registrars of the High Courts were to ensure compliance. 
We are both concerned and surprised that a directi on given by the apex court has not 
been properly carried out by the District Judges who are an eff ecti ve instrumentality in 
the hierarchy of the judicial system. Failure to submit the reports within the ti me set by 
the Court has required adjournment of the hearing of the writ peti ti on on more than 
one occasion. We are equally surprised that the High Courts have remained aloof and 
indiff erent and have never endeavoured to ensure submission of the reports by the 
District Judges within the ti me indicated in the order of this Court. We direct that every 
defaulti ng District Judge who has not yet submitt ed his report shall unfailingly comply 
with the directi on and furnish the report by August 31, 1986, through his High Court and 
the Registrar of every High Court shall ensure that compliance with the present directi on 
is made.

4.  Arti cle 39(f) of the Consti tuti on provides that the State shall direct its policy towards 
securing that children are given opportuniti es and faciliti es to develop in a healthy manner 
and in conditi ons of freedom and dignity and that childhood and youth are protected 
against exploitati on and against moral and material abandonment. Every State excepti ng 
Nagaland has a Children's Act. It is a fact that some of the Acts have been in existence 
prior to inclusion of the aforesaid clause in Arti cle 39 by the amendment of 1976. Though 
the Acts are on the statute book, in some States the Act has not yet been brought into 
force. This piece of legislati on is for the fulfi lment of a consti tuti onal obligati on and is a 
benefi cial statute. Obviously the State Legislatures have enacted the law on being sati sfi ed 
that the same is necessary in the interest of the society, parti cularly of children. There is 
hardly any justi fi cati on for not enforcing the statute. For instance, in the case of Orissa 
though the Act is of 1982, for four years it has not been brought into force. Ordinarily it 
is a matt er for the State Government to decide as to when a parti cular statute should be 
brought into force but in the present setti  ng we think that it is appropriate that without 
delay every State should ensure that the Act is brought into force and administered in 
accordance with the provisions contained therein. Such of the States where the Act exists 
but has not been brought into force should indicate by fi ling a proper affi  davit by August 
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31, 1986, as to why the Act is not being brought into force in case by then the Act is sti ll 
not in force.

5.  Under the Jail Manuals prevalent in diff erent States every jail has a nominated committ ee 
of visitors and invariably the District and Sessions Judge happens to be one of the visitors. 
The purpose of having visitors is to ensure that the provisions in the Manual are strictly 
complied with so far as the convicts and the undertrial prisoners detained in jail are 
concerned. Being in jail results in the curtailment of freedom. It is, therefore, necessary 
that the safeguards which are provided in the Manual should be strictly complied with 
and the prisoners should have the full benefi t of the provisions contained in the Manual. 
We direct that every District and Sessions Judge should visit the District Jail at least once in 
two months and in course of his visit he should take parti cular care about child prisoners, 
both convicts and undertrials and as and when he sees any infracti on in regard to the 
children in the prison he should draw the att enti on of the Administrati on as also of his 
High Court. We hope and trust that as and when such reports are received in the High 
Court the same would be looked into and eff ecti ve acti on would be taken thereupon. 
It is hardly necessary to point out that it is the obligati on of the High Court to ensure 
that all persons in judicial custody within its jurisdicti on are assured of acceptable living 
conditi ons.

6.  This Court had made a directi on to the State Legal Aid Boards to provide the facility of 
lawyer's service in regard to undertrial children. No report has yet been received from 
any Board as regards acti on taken in this directi on. The State Boards will now furnish the 
informati on also by August 31, 1986.

7.  Certain other directi ons have been given earlier by this Court. All such directi ons shall be 
complied with and returns shall be furnished to this Court also by August 31, 1986. We 
hope and trust that there would be strict compliance with these directi ons now made 
and there would be no occasion for any further directi on to be made for the self-same 
purpose. The writ applicati on shall be placed for directi ons on September 8, 1986.

8.  The peti ti oner, we must record, has undertaken real social service in bringing this matt er 
before the Court. She has stated to us that she intends visiti ng diff erent parts of the 
country with a view to gathering further informati on relevant to the matt er, verify the 
correctness of statements of facts made in the counter-affi  davits fi led by the respondent-
States and in the reports of District Judges. We are of the view that the peti ti oner should 
have access to informati on and should be permitt ed to visit jails, children's homes, 
remand homes, observati on homes, borstal schools and all insti tuti ons connected with 
housing of delinquent children. We would like to point out that this is not an adversary 
liti gati on and the peti ti oner need not be looked upon as an adversary. She has in fact 
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volunteered to do what the State should have done. We expect that each State would 
extend to her every assistance she needs during her visit as aforesaid. We direct that the 
Union Government—Respondent 1 — shall deposit a sum of Rs 10,000 for the ti me being 
within two weeks in the Registry of this Court which the peti ti oner can withdraw to meet 
her expenses.

*****

[This judgement is also reported in 1986(3) SCC 596]
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Sheela Barse (II) and Others
vs. 

Union of India and Others

P.N. Bhagwati , C.J. And Ranganath Misra, J.

1.  We made an order on July 12, 1986 issuing various directi ons in regard to physically and 
mentally retarded children as also abandoned or desti tute children who are lodged in 
various jails in the country for “safe custody”. We also directed the Director General 
of Doordarshan as also the Director General of All India Radio to give publicity seeking 
cooperati on of non-governmental social service organisati ons in the task of rehabilitati on 
of these children. We were extremely pained and anguished that these children should be 
kept in jail instead of being properly looked aft er, given adequate medical treatment and 
imparted training in various skills which would make them independent and self-reliant. 
Some years ago we came out with a Nati onal Policy for the Welfare of Children which 
contained the following preambulatory declarati on:

“The nati on's children are a supremely important asset. Their nurture and solicitude 
are our responsibility. Children's programmes should fi nd a prominent part in our 
nati onal plans for the development of human resources, so that our children grow up 
to become robust citi zens, physically fi t, mentally alert and morally healthy, endowed 
with the skill and moti vati ons needed by society. Equal opportuniti es for development 
to all children during the period of growth should be our aim, for this would serve our 
large purpose of reducing inequality and ensuring social justi ce.”

 If a child is a nati onal asset, it is the duty of the State to look aft er the child with a view 
to ensuring full development of its personality. That is why all the statutes dealing with 
children provide that a child shall not be kept in jail. Even apart from this statutory 
prescripti on, it is elementary that a jail is hardly a place where a child should be kept 
There can be no doubt that incarcerati on in jail would have the eff ect of dwarfi ng the 
development of the child, exposing him to baneful infl uences, coarsening his conscience 
and alienati ng him from the society. It is a matt er of regret that despite statutory provisions 
and frequent exhortati ons by social scienti sts, there are sti ll a large number of children 
in diff erent jails in the country as is now evident from the reports of the survey made 
by the District Judges pursuant to our order dated April 15, 1986. Even where children 
are accused of off ences, they must not be kept in jails. It is no answer on the part of the 
State to say that it has not got enough number of remand homes or observati on homes 
or other places where children can be kept and that is why they are lodged in jails. It 
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is also no answer on the part of the State to urge that the ward in the jail where the 
children are kept is separate from the ward in which the other prisoners are detained. It 
is the atmosphere of the jail which has a highly injurious eff ect on the mind of the child, 
estranging him from the society and breeding in him aversion bordering on hatred against 
a system which keeps him in jail. We would therefore like once again to impress upon 
the State Governments that they must set up necessary remand homes and observati on 
homes where children accused of an off ence can be lodged pending investi gati on and 
trial. On no account should the children be kept in jail and if a State Government has not 
got suffi  cient accommodati on in its remand homes or observati on homes, the children 
should be released on bail instead of being subjected to incarcerati on in jail.

2.  The problem of detenti on of children accused if an off ence would become much more 
easy of soluti on if the investi gati on by the police and the trial by the magistrate could 
be expedited. The reports of survey made by District Judges show that in some places 
children have been in jail for quite long periods. We fail to see why investi gati on into 
off ences alleged to have been committ ed by children cannot be completed quickly and 
equally why can the trial not take place within a reasonable ti me aft er the fi ling of the 
charge-sheet. Really speaking, the trial of children must take place in the Juvenile Courts 
and not in the regular criminal courts. There are special provisions enacted in various 
statutes relati ng to children providing for trial by Juvenile Courts in accordance with a 
special procedure intended to safeguard the interest and welfare of children, but we fi nd 
that in many of the States there are no Juvenile Courts functi oning at all and even where 
there are Juvenile Courts, they are nothing but a replica of the ordinary criminal courts, 
only the label being changed. The same magistrate who sits in the ordinary criminal 
court goes and sits in the Juvenile Court and mechanically tries cases against children. 
It is absolutely essenti al, and this is something which we wish to impress upon the State 
Governments with all the earnestness at our command, that they must set up Juvenile 
Courts, one in each district and there must be a special cadre of magistrates who must be 
suitably trained for dealing with cases against children. They may also do other criminal 
work, if the work of the Juvenile Court is not suffi  cient to engage them fully, but they must 
have proper and adequate training for dealing with cases against juveniles, because these 
cases require a diff erent type of procedure and qualitati vely a diff erent kind of approach.

3.  We would also direct that where a complaint is fi led or fi rst informati on report is lodged 
against a child below the age of 16 years for an off ence punishable with imprisonment 
of not more than 7 years, the investi gati on shall be completed within a period of three 
months from the date of fi ling of the complaint or lodging of the fi rst informati on report 
and if the investi gati on is not completed within this ti me, the case against the child must 
be treated as closed. If within three months, the charge-sheet is fi led against the child 
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in case of an off ence punishable with imprisonment of not more than 7 years, the case 
must be tried and disposed of within a further period of 6 months at the outside and this 
period should be inclusive of the ti me taken up in committ al proceedings, if any. We have 
already held in Hussainara Khatoon (I) v. Home Secretary, State of Bihar that the right to 
speedy trial is a fundamental right implicit in Arti cle 21 of the Consti tuti on. If an accused 
is not tried speedily and his case remains pending before the magistrate or the Sessions 
Court for an unreasonable length of ti me, it is clear that his fundamental right to speedy 
trial would be violated unless, of course, the trial is held up on account of some interim 
order passed by a superior court or the accused is responsible for the delay in the trial of 
the case. The consequence of violati on of the fundamental right to speedy trial would be 
that the prosecuti on itself would be liable to be quashed on the ground that it is in breach 
of the fundamental right. One of the primary reasons why trial of criminal cases is delayed 
in the courts of magistrates and Additi onal Sessions Judges is the total inadequacy of 
judge-strength and lack of sati sfactory working conditi ons for magistrates and Additi onal 
Sessions Judges. There are courts of magistrates and Additi onal Sessions Judges where 
the workload is so heavy that it is just not possible to cope with the workload, unless 
there is increase in the strength of magistrates and Additi onal Sessions Judges. There 
are instances where appointments of magistrates and Additi onal Sessions Judges are 
held up for years and the courts have to work with depleted strength and this aff ects 
speedy trial of criminal cases. The magistrates and Additi onal Sessions Judges are oft en 
not provided adequate staff  and other faciliti es which would help improve their disposal 
of cases. We are, therefore, fi rmly of the view that every State Government must take 
necessary measures for the purpose of setti  ng up adequate number of courts, appointi ng 
requisite number of judges and providing them the necessary faciliti es. It is also necessary 
to set up an insti tute or academy for training of Judicial Offi  cers so that their effi  ciency 
may be improved and they may be able to regulate and control the fl ow of cases in their 
respecti ve courts. The problem of arrears of criminal cases in the courts of magistrates and 
Additi onal Sessions Judges has assumed rather disturbing proporti ons and it is a matt er of 
grave urgency to which no State Government can aff ord to be oblivious. But, here, we are 
not concerned with the questi on of speedy trial for an accused who is not a child below 
the age of 16 years. That is a questi on which may have to be considered in some other 
case where this Court may be called upon to examine as to what is reasonable length of 
ti me for a trial beyond which the court would regard the right to speedy trial as violated. 
So far as a child-accused of an off ence punishable with imprisonment of not more than 
7 years is concerned, we would regard a period of 3 months from the date of fi ling of the 
complaint or lodging of the fi rst informati on report as the maximum ti me permissible for 
investi gati on and a period of 6 months from the fi ling of the charge-sheet as a reasonable 
period within which the trial of the child must be completed. If that is not done, the 
prosecuti on against the child would be liable to be quashed. We would direct every State 
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Government to give eff ect to this principle or norm laid down by us insofar as any future 
cases, are concerned, but so far as concerns pending cases relati ng to off ences punishable 
with imprisonment of not more than 7 years, we would direct every State Government to 
complete the investi gati on within a period of 3 months from today if the investi gati on has 
not already resulted in fi ling of charge-sheet and if a charge-sheet has been fi led, the trial 
shall be completed within a period of 6 months from today and if it is not, the prosecuti on 
shall be quashed.

4.  We have by our order dated August 5, 1986 called upon the State Governments to bring 
into force and to implement vigorously the provisions of the Children’s' Acts enacted 
in the various States. But we would suggest that instead of each State having its own 
Children’s' Act diff erent in procedure and content from the Children’s' Act in other States, 
it would be desirable if the Central Government initi ates Parliamentary Legislati on on the 
subject, so that there is complete uniformity in regard to the various provisions relati ng to 
children in the enti re territory of the country. The Children’s' Act which may be enacted 
by Parliament should contain not only provisions for investi gati on and trial of off ences 
against children below the age of 16 years but should also contain mandatory provisions 
for ensuring social, economic and psychological rehabilitati on of the children who are 
either accused of off ences or are abandoned or desti tute or lost. Moreover, it is not 
enough merely to have legislati on on the subject, but it is equally, if not more, important 
to ensure that such legislati on is implemented in all earnestness and mere lip sympathy 
is not paid to such legislati on and justi fi cati on for non-implementati on is not pleaded on 
ground of lack of fi nances on the part of the State. The greatest recompense which the 
State can get for expenditure on children is the building up of a powerful human resources 
ready to take its place in the forward march of the nati on.

5.  We have already given various directi ons by our orders dated July 12, 1986 and August 5, 
1986. We have also in the meanti me received reports of survey made by several District 
Judges. We shall take up these matt ers for considerati on at the next hearing of the writ 
peti ti on which shall take place on September 1, 1986.

*****

[This judgement is also reported in 1986(3) SCC 632]



SUPREME COURT OF INDIA

Sheela Barse
vs. 

Secretary, Children’s Aid Society and Others

P.N. Bhagwati , C.J. and R.S. Pathak, J.

P.N. Bhagwati , C.J.— In this appeal by special leave the appellant who is a freelance journalist 
by profession and a Member of the Maharashtra State Legal Aid and Advice Committ ee, seeks 
to challenge the judgment of the Bombay High Court delivered on February 4, 1985 on a writ 
peti ti on fi led by her.

2.  In the writ peti ti on she made grievance about the working of the New Observati on Home 
located at Mankhurd which is maintained and managed by the Children's Aid Society, 
Bombay. According to her, the Children's Aid Society is registered under the Societi es 
Registrati on Act, 1860 and has also been treated as a Public Trust under the Bombay 
Public Trusts Act of 1950. The Society was founded on May 1, 1926. The Chief Minister 
of Maharashtra State is the ex-offi  cio President and the Minister for Social Welfare is the 
Vice-President of the Governing Council of the Society. The said Society receives grants 
from the State. It has set up a Remand Home at Umerkhadi within Bombay area and it is 
now run as an Observati on Home under the provisions of the Bombay Children's Act, 1948 
(hereinaft er referred to as “the Act”). The Society runs three Observati on Homes — one 
at Umerkhadi established in 1927, the second at Mankhurd established in 1960 and the 
third, the New Observati on Home also at Mankhurd. The appellant's lett er of August 22, 
1984 was treated as a writ peti ti on by the High Court wherein the grievances made by the 
peti ti oner were of four types as set out by the High Court in para 23 of its judgment:

“(1)  Delay in repatriati on or restorati on of children to their parents in respect of whom 
orders for repatriati on were made by the Juvenile Court;

(2)  Non-applicati on of mind in the matt er of taking children into custody and directi ng 
producti on before the Juvenile Court;

(3)  Absence of proper follow-up acti on aft er admission of the children in the 
Observati on Homes, in parti cular, grievance was made that the Child Welfare 
Offi  cers were not performing their duti es and such failure led to conti nued 
detenti on of children without any justi fi cati on; and

(4)  Detenti on in such circumstances was illegal and the conditi on very oft en resulted 
in harassment to the children so detained.”
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3.  The Society appeared before the High Court and fi led counter-affi  davits denying 
allegati ons of facts raised in the writ peti ti on and both parti es produced documents. The 
High Court went into the matt er at considerable length, found some of the allegati ons 
to be without any justi fi cati on and yet others were accepted. In paras 44 and 45 of the 
impugned judgment, the High Court collated its directi ons and recommended thus:

“(A) (i)  A copy of the repatriati on order passed by the Juvenile Court should always be 
sent to the Juvenile Aid Police Unit as it is now sent to the Observati on Home. 
The order should specify that the police should implement that order within a 
week. What should be done by the police and the Observati on Home in case 
the order is not implemented is menti oned in para 27 of this judgment;

(ii) The possibility of detailing suffi  cient number of personnel in the police 
department for the work connected with the Bombay Children's Act should be 
speedily considered (para 28);

(iii) The government should immediately review the resoluti on dated September 
2, 1965 issued by the Educati on and Social Welfare Department, which fi xes 
the allowances for escort duti es done by voluntary organisati ons (para 29);

(iv) It is also recommended that the government should consider the consti tuti on 
of an Escort Service which can consist of police personnel, youth volunteers 
and government servants (latt er part of para 29);

(v) The observati on homes and the JAPU should not wait for a suffi  cient number 
of children being ready for being escorted before implementi ng the orders 
passed by the Juvenile Court (para 30).

(B) (i) The Magistrate presiding over the Juvenile Court should insist, in the case of 
local children, that the police must trace the parents of the children within a 
maximum period of 48 hours and take steps to restore them to their parents 
(para 32 and 33)

(ii)  Any tendency, if there is one, on the part of the personnel of JAPU of fulfi lling 
the quota for a month should be fi rmly put down; (para 32).”

4.  In this Court, the appellant has maintained that the High Court failed to consider several 
of the contenti ons advanced by her at the hearing of the writ peti ti on, namely, (1) children 
while staying in the Observati on Homes are forced to work without remunerati on and 
are engaged in hazardous employment. There were instances where Observati on Homes 
assigned the work to private entrepreneurs with a view to making fi nancial gains for the 
Society. In support of this circumstance, reliance was placed upon an affi  davit on behalf 
of the respondent fi led in the High Court. The appellant next contended, relying on the 
balance-sheet of the Society forming part of the annual report, it has been contended 
before the High Court that the Society was making a profi t of about Rs 4 lakhs a year by 
engaging children to discharge various types of labour without making any payment to 
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them. According to the appellant, the shortf all in follow-up acti on has not been properly 
considered by the High Court and the directi ons given by it are inadequate. In giving the 
directi ons, the High Court lost sight of mandatory provisions of the Children's Act as also 
the provisions in Arti cles 21 and 24 of the Consti tuti on and the provisions contained in the 
Directi ve Principles of the State Policy. It is the submission of the appellant that Respondent 
1 Society should have been treated as a State and not as a voluntary organisati on. In view 
of the materials placed on the record about the consti tuti on and manning of the Society 
as also funding thereof, according to the appellant, the court should have appreciated the 
positi on that it was the protector of the helpless children living within its jurisdicti on and 
such care and att enti on and provisions of ameniti es as were necessary for their proper 
upkeep and bringing up should have been ensured by the judgment of the High Court. She 
also contended that the directi ons of the High Court in the matt er of illegal detenti on of 
children was inadequate.

5.  Children are the citi zens of the future era. On the proper bringing up of children and 
giving them the proper training to turn out to be good citi zens depends the future of the 
country. In recent years, this positi on has been well realised. In 1959, the Declarati on of all 
the rights of the child was adopted by the General Assembly of the United Nati ons and in 
Arti cle 24 of the Internati onal Covenant on Civil and Politi cal Rights, 1966. The importance 
of the child has been appropriately recognised. India as a party to these Internati onal 
Charters having rati fi ed the Declarati ons, it is an obligati on of the Government of India as 
also the State machinery to implement the same in the proper way. The Children's Act, 
1948 has made elaborate provisions to cover this and if these provisions are properly 
translated into acti on and the authoriti es created under the Act become cognizant of their 
role, duti es and obligati on in the performance of the statutory mechanism created under 
the Act and they are properly moti vated to meet the situati ons that arise in handling the 
problems, the situati on would certainly be very much eased.

6.  The problem is such that it does not brook delay. There is no unanimity of the problem 
also though there may be a patt ern, every individual case is likely to pose a situati on 
very oft en peculiar to itself. A set patt ern would not meet the situati on, and yield the 
desired results. What is, therefore, necessary is to appropriately train all the functi onaries 
under the statute, create in them the necessary bias and moti vate them adequately to 
rise to the demand of every situati on. We appreciate that this is a diffi  cult job but an 
intricate situati on requiring delicate handling with full understanding of the problem 
would defi nitely require appropriate manning of the machinery. More than a mite of the 
grievances made by the appellant could not have been there if there had been competent 
handling of the situati on. It is very much necessary, therefore, that offi  cers at the diff erent 
levels called upon to perform statutory duti es by exercising powers conferred under 
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the statute have to be given the proper training and only when they have the requisite 
capacity in them should they be called upon to handle the situati on.

7.  Gerontocracy in silence manner indicated that like a young plant a child takes roots in the 
environment where it is placed. Howsoever good the breed be if the sapling is placed in 
a wrong setti  ng or an unwarranted place, there would not be the desired growth. Same 
is the situati on with the human child. The Child Welfare Offi  cer (Probati on) as also the 
Superintendent of the Observati on Home must be duly moti vated. They must have a 
working knowledge in psychology and have a keen sense of observati on and on their good 
functi oning would depend the effi  cacy of the scheme.

8.  We are not inclined to agree with the contenti on advanced by the appellant that for 
employment in children's home, the children should be given remunerati on. Children in 
Observati on Homes should not be made to stay long and as long as they are there, they 
should be kept occupied and the occupati on should be congenial and intended to bring 
about adaptability in life aimed at bringing about a self-confi dence and picking of humane 
virtues.

9.  We are not inclined to agree with the supervision over the Homes. Indeed, without 
this aspect being assured, the conditi ons of these Homes could not improve. Dedicated 
workers have to be found out, proper training to them has to be imparted and such people 
alone should be introduced into the children homes.

10.  The Juvenile Court has to be manned by a Judicial Offi  cer with some special training. 
Creati on of a court with usual Judicial Offi  cer and labelling it as Juvenile Court does not 
serve the requirement of the statute. If that were so, the statute would have no necessity 
of providing a Juvenile Court. The statutory scheme contemplates a judicial offi  cer of a 
diff erent type with a more sensiti ve approach-oriented outlook. Without these any Judicial 
Offi  cer would, indeed, not be competent to handle the special problem of children.

11.  In recent years, children and they problems have been receiving att enti on both of the 
Government as also of the society but we must say that the problems are of such enormous 
magnitude that all that has been done ti ll now is not suffi  cient. If there be no proper 
growth of children of today, the future of the country will be dark. It is the obligati on of 
every generati on to bring up children who will be citi zens of tomorrow in a proper way. 
Today's children will be the leaders of tomorrow who will hold the country's banner high 
and maintain the presti ge of the Nati on. If a child goes wrong for want of proper att enti on, 
training and guidance, it will indeed be a defi ciency of the society and of the Government 
of the day. A problem child is indeed a negati ve factor. Every society must, therefore, 
devote full att enti on to ensure that children are properly cared for and brought up in a 
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proper atmosphere where they could receive adequate training, educati on and guidance 
in order that they may be able to have their rightf ul place in the society when they grow 
up.

12.  We agree with the appellant that the respondent Society should have been treated as a 
State within the meaning of Arti cle 12 as it is undoubtedly an instrumentality of the State 
on the basis of the test laid down by this Court. The respondent Society has, therefore, to 
regulate its acti viti es not only in accordance with the statutory requirements but also act 
in a manner sati sfying the requirements of the consti tuti onal provisions in Arti cles 21 and 
24 as also the Directi ve Principles of State Policy.

13.  We would direct the State of Maharashtra to take prompt acti on to strictly enforce the law, 
act up to the requirements of the consti tuti onal obligati ons and proceed to implement 
the directi ons given by the High Court as also by us in this judgment. We direct that the 
State of Maharashtra shall pay to the appellant costs fi xed at Rs 5000.

14.  Before we part with this case, we may refer to a grievance made by the appellant in regard 
to some of the observati ons made by the High Court relati ng to her stand in the writ 
peti ti on. The appellant pointed out that these observati ons were disparaging and the High 
Court ought not to have made the same. We may point out even at the cost of reiterati on 
that the appellant is a social worker and a freelance journalist and she brought the matt er 
before the High Court being genuinely aggrieved on account of non-implementati on of 
the statute and being moved by the conditi on of the children in the New Observati on 
Home. The appellant brought the writ peti ti on before the High Court in larger public 
interest and for the purpose of securing implementati on of the law. We do not think that 
the observati ons made by the High Court against her were justi fi ed. In fact, the High Court 
accepted most of the complaints made by her and proceeded to give relief by way of 
directi ons and recommendati ons. The High Court should have-borne in mind that the 
appellant was not a lawyer and was not acquainted with the procedure followed in the 
court. There was, therefore, no need to make those observati ons. We would, therefore, 
direct that the observati ons criti cising the appellant may be deleted.

*****

[This judgement is also reported in 1987(3) SCC 50]



SUPREME COURT OF INDIA

Sheela Barse and Another
vs. 

Union of India and Others

P.N. Bhagwati , C.J. and Ranganath Misra, J.

1.  In this writ applicati on relati ng to detenti on of children below the age of 16 years this 
Court has made directi ons from ti me to ti me. On April 15, 1986, the Court expressed its 
concern about the state of aff airs relati ng to children under detenti on and directed:

“The District Judge in the country to nominate the Chief Judicial Magistrate or any 
other Judicial Magistrate to visit the District Jail and Sub-Jail in their districts for the 
purpose of ascertaining how many children below the age of 16 years are confi ned in 
jail, what are the off ences in respect of which they are charged, how many of them 
have been in detenti on — whether in the same jail or previously in any other jail — 
before being brought to the jail in questi on, whether they have been produced before 
the children's court and, if so, when and how many ti mes and also directed that each 
District Judge will give utmost priority to this directi on and the Superintendent of each 
jail in the district will provide full assistance to the District Judge or the Chief Judicial 
Magistrate or the Judicial Magistrate, in this behalf who will be enti tled to inspect the 
registers of the jail visited by him as also any other document/documents which he 
may want to inspect and will also interview the children if he fi nds it necessary to do so 
for the purpose of gathering the correct informati on in case of any doubt. The District 
Judge, Chief Judicial Magistrate or the Judicial Magistrate, as the case may be, will 
submit report to this Court within 10 weeks from today.”

 This Court again directed by its order dated August 5, 1986 that:

“... every defaulti ng District Judge who has not yet submitt ed his report shall unfailingly 
comply with the directi on and furnish the report by August 31, 1986, through the High 
Court and the Registrar of every High Court shall ensure that compliance with the 
present directi on is made.”

 .....

3.  Some of the States like, Haryana, Himachal Pradesh, Jammu and Kashmir, Karnataka 
and Madhya Pradesh have not fi led any affi  davit though there was a previous directi on 
requiring the States to indicate their stand by fi ling affi  davits.

4.  In regard to sub-jails, no reports have been received in respect of such jails of 14 districts 
of Maharashtra. Though this matt er was listed on November 14, 1986 for fi nal disposal, an 
adjournment became imperati ve in view of the failure of compliance with the directi ons 
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in the manner indicated above and the matt er is adjourned ti ll December 2, 1986. We 
direct the Registrars of the High Courts of the States in which the districts indicated above 
are located to ensure compliance with the previous directi ons by November 30, 1986. We 
hope and trust that special care will be taken to ensure compliance and this Court will not 
be forced to take any stringent acti on.

5.  The peti ti oner has made certain allegati ons regarding the special schools at Lucknow 
and Ferozabad. Some allegati ons have also been made in regard to Amravati  Jail. These 
aspects will be considered on the adjourned date of hearing.

6.  We would like to indicate that the Union of India is a respondent and this Court expected 
that the Social Welfare Ministry would respond to the noti ce, place its stand before the 
court and assist it for a proper disposal of the matt er. Similarly, the court also expects the 
Central Social Welfare Board to parti cipate in the proceedings. There has, however, been 
no response from these quarters.

7.  Call the matt er on December 2, 1986 for hearing.

ORDER PASSED ON SEPTEMBER 5, 1986

(CORAM P.N. BHAGWATI, C.J. AND S. NATARAJAN, J.) 

ORDER

1.  Issue noti ce on the criminal miscellaneous peti ti on returnable on September 19, 1986. 
Since the allegati ons made in the Cr;. MP are of a dubious character and they disclose 
a disturbing state of aff airs in the insti tuti on being run by Gajanan Maharaj Sikshan 
Sansthan, it will be desirable not only in the interest of inmates of the insti tuti on but also 
in the interest of the insti tuti on itself that the allegati ons should be inquired into by the 
State Government and it is for this purpose that we are issuing noti ce to the respondents. 
We would like to direct in the meanwhile that in order to facilitate the inquiry which 
may be ordered by us aft er hearing the parti es, the records in regard to the inmates of 
the insti tuti on should be taken possession of by the Chief Judicial Magistrate and these 
records may remain with the Chief Judicial Magistrate unti l further orders of this Court. 
We may make it clear that it is on the basis of the allegati ons made in the peti ti on that 
we are making this order and we presently express no opinion on the correctness or 
otherwise of the allegati ons made.

2.  A copy of the order may be communicated to the respondent as also to the Chief Judicial 
Magistrate, Amravati .

*****

[This judgement is also reported in 1987(1) SCC 76]



SUPREME COURT OF INDIA

Sheela Barse
vs. 

Union of India and Others

B.P. Jeevan Reddy and M.K. Mukherjee, JJ.

1.  A lett er from Ms Sheela Barse addressed to the Hon'ble Chief Justi ce of India with respect 
to the deplorable conditi ons in which mentally ill and insane women were locked up 
and kept in Presidency Jail, Calcutt a, was registered as a writ peti ti on and certain orders 
passed. Subsequently, Ms Sheela Barse withdrew from the matt er. In her place, the 
Supreme Court Legal Aid Committ ee was substi tuted. Several orders were passed by this 
Court from ti me to ti me. Commissioners were also appointed to investi gate and report on 
the conditi ons obtaining in places where women and children were being detained. Over 
the years, this Court has also been monitoring the implementati on of its orders.

2.  When this matt er was placed before us on 21-8-1995, it was suggested by Shri S. 
Muralidhar, learned counsel for the peti ti oner (Supreme Court Legal Aid Committ ee) 
and also by some of the learned counsel appearing for the respondents that it would be 
appropriate if the functi on of monitoring the implementati on of the several orders passed 
by this Court is made over to respecti ve High Courts. It was suggested that each High Court 
be requested to monitor and ensure proper and full implementati on of the orders of this 
Court insofar as that parti cular State is concerned. We found the suggesti on acceptable. 
Shri Muralidhar, learned counsel for the peti ti oner and Shri Harish Salve, learned counsel 
for the respondents have placed before us their suggesti ons. The following orders are 
made aft er hearing the learned counsel:

1.  The offi  ce shall prepare requisite number of sets of the record of this case. The record 
shall be in two parts. Part 1 shall contain the lett er writt en by Ms Sheela Barse (along with 
the enclosures thereto), the orders passed by this Court from ti me to ti me arranged in 
proper sequence and the reports of the Commissioners appointed by this Court, again in 
their proper sequence.

2.  The offi  ce shall separate the affi  davits, counter-affi  davits, rejoinders and further affi  davits, 
if any, along with their annexures with respect to each State separately. If there are any 
affi  davits, reports or other documents fi led by the Union of India, the same may be 
included in each of such sets. This shall be treated as Part II of the record. Obviously, it will 
be separate for each State concerned herein.
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3.  The cost of preparing both Parts I and II shall be borne by the Union of India. Aft er the 
record is prepared as directed above, the cost thereof shall be inti mated to the learned 
counsel for the Union of India in this case who shall communicate the same to the 
authority concerned. The payment shall be made into the offi  ce of this Court within three 
months therefrom.

4.  The offi  ce shall communicate a copy of Part I to each of the High Courts. Along with Part 
I, Part II relati ng to that parti cular State shall also be enclosed.

5.  The High Courts are requested to register the record so received by them as a Public 
Interest Liti gati on. The Hon'ble Chief Justi ce of each of the High Courts is requested to 
designate a Judge of that Court to deal with the matt er. The High Court shall make all 
such necessary and appropriate orders as may be warranted, from ti me to ti me, for a 
proper implementati on of the orders of this Court. The High Court shall also be free to 
pass such other and further orders as may be found necessary or appropriate to protect 
and improve the conditi ons obtaining in places where women and children — not accused 
or convicted of any crime — are detained.

6.  The High Court Legal Aid Committ ee of each of the High Courts shall be treated as 
the peti ti oner in the matt er in that High Court. Copies of Part I (and Part II, wherever 
applicable) shall be communicated to the respecti ve Legal Aid Board in the High Court.

 The High Court Legal Aid and Advice Board will assist the High Court in the matt er of 
monitoring compliance with the orders and directi ons made by this Court. It will be 
enti tled to apply for such further orders and directi ons from the High Court as may be 
found necessary in the matt ers.

7.  It is made clear that the High Courts to whom the proceedings are being made over shall 
be fully free and competent to pass such further orders and make such further directi ons 
as they think appropriate in the light of the facts and circumstances obtaining in that 
parti cular State consistent with and to further the objecti ves underlying the orders of this 
Court.

8.  So far as the State of Assam is concerned, the High Court shall ensure that the State of 
Assam complies with the several suggesti ons made in the report of the Commissioner, 
Shri Gopal Subramaniam, and the order made by this Court on 3-10-1994 on the basis of 
the said report.

3.  With the above directi ons, the matt er is closed.

*****
[This judgement is also reported in 1995(5) SCC 654]
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Introduction

The defi niti on of a child in Indian law diff ers greatly among several diff erent legal instruments 
concerning children’s rights. The Conventi on on the Right of the Child (CRC), defi nes a child 
as “every human being below the age of eighteen years unless under the law applicable to 
the child, majority is att ained earlier.”1 However the Indian legal system fails to provide a 
universally accepted defi niti on of a child. This leaves children open to exploitati on, while the 
culpability of off enders remains ambiguous.

The Immoral Traffi  c (Preventi on) Act, which is parti cularly applicable to victi ms of Sexual 
Exploitati on, defi nes a child as “a person who has not completed the age of eighteen years.”2 
However, the Indian Penal Code (IPC) defi nes a minor as a person under the age of twelve 
years.3 The IPC fails to adequately represent the needs of children and only extends the law 
for women to include children. Legal Instruments such as the IPC represent the historically 
insuffi  cient approach shown by the Indian State to issues of child rights and child protecti on 
since.

Another major shortcoming of the juvenile justi ce system is the uncoordinated approach of 
the legal system to the defi niti on of a child depending on their sex. The consequence of this 
shortcoming is that various gaps may appear in the legal procedure which can be used by those 
guilty of crimes against children to escape prosecuti on. The necessity for a comprehensive, 
legally unifi ed approach to children may soon become a reality if the fi nal draft  of The 
Preventi on of Off ences Against the Child Bill4 is enacted and implemented.

In Rameshwar Kalyan vs. State of Rajasthan,5 the questi on was raised of whether the failure 
to administer the oath to a child of seven years should infl uence the court when regarding the 
admissibility of evidence which would prove crucial to the outcome of the case. The Supreme 
Court held that the failure to administer the oath to the child does not detract from the child’s 
competency as a witness, unless the court decides otherwise under parti cular circumstances. 
The appeal of the accused was dismissed accordingly.

Perhaps the case which laid down the most defi niti ve and detailed guidelines, with respect 
to the treatment of a victi m’s evidence in a rape case was the judgement of Bharwada 

1 Conventi on on the Rights of the Child, 1990

2 The Immoral Traffi  c (Preventi on) Act, 1956

3 Indian Penal Code, 1860, 2(f)

4 The Preventi on of Off ences Against the Child Bill, at ti me of writi ng conti nues to be debated and awaits to be passed by 

Parliament 

5 1952 AIR SC 54
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Bhoginbhai Hirjibhai vs. State of Gujarat.6 The court held:

“(1)  By and large a witness cannot be expected to possess a photographic memory 
and to recall the details of an incident. It is not as if a video tape is replayed on the 
mental screen.

(2)  Ordinarily it so happens that a witness is overtaken by events. The witness could 
not have anti cipated the occurrence which so oft en has an element of surprise. 
The mental faculti es therefore cannot be expected to be att uned to absorb the 
details.

(3)  The powers of observati on diff er from person to person. What one may noti ce, 
another may not. An object or movement might emboss its image on one person's 
mind, whereas it might go unnoti ced on the part of another.

(4)  By and large people cannot accurately recall a conversati on and reproduce the 
very words used by them or heard by them. They can only recall the main purport 
of the conversati on. It is unrealisti c to expect a witness to be a human tape 
recorder.

(5)  In regard to exact ti me of an incident, or the ti me durati on of an occurrence, 
usually, people make their esti mates by guess work on the spur of the moment 
at the ti me of interrogati on. And one cannot expect people to make very precise 
or reliable esti mates in such matt ers. Again, it depends on the ti me-sense of 
individuals which varies from person to person.

(6)  Ordinarily a witness cannot be expected to recall accurately the sequence of 
events which take place in rapid succession or in a short ti me span. A witness is 
liable to get confused, or mixed up when interrogated later on. 

(7)  A witness, though wholly truthful, is liable to be overawed by the court 
atmosphere and the piercing cross examinati on made by counsel and out of 
nervousness mix up facts; get confused regarding sequence of events, or fi ll up 
details from imaginati on on the spur of moment. The subconscious mind of the 
witness someti mes so operates on account of the fear of looking foolish, or being 
disbelieved, though the witness is giving a truthful and honest account of the 
occurrence witnessed by him.”7

The court further held: 

“......Corroborati on may be considered essenti al to establish a sexual off ence in the 
backdrop of the social ecology of the Western World. It is wholly unnecessary to 
import the said concept on a turn-key basis and to transplant it on the Indian soil 
regardless of the altogether diff erent atmosphere, atti  tudes, mores, responses of the 
Indian Society, and its profi le.”8

6 1983 (3) SCC 217

7 Ibid (5)

8 Ibid (9)
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An important case in this regard is the judgement of State of Punjab vs. Gurmit Singh,9 where 
the Supreme Court set aside the High Court acquitt al and convicted the accused. It was in 
this case that the Supreme Court held that the holding of trials on camera in these cases in 
mandatory. It also held that it was desirable that cases of sexual assault where women are 
victi ms should be heard by female judges wherever possible.

In this case, the Supreme Court also held that the court, “should not sit as a silent spectator 
while the victi m of the crime is being cross-examined by the defence. It must eff ecti vely control 
the recording of evidence in the court.”10 The court must ensure that during cross examinati on 
the victi m is not further harassed, humiliated and traumati sed.

The court observed:

“If evidence of the prosecutrix inspires confi dence, it must be relied upon without 
seeking corroborati on of her statement in material parti culars. If for some reason 
the court fi nds it diffi  cult to place implicit reliance on her testi mony, it may look for 
evidence which may lend assurance to her testi mony, short of corroborati on required 
in the case of an accomplice. The testi mony of the prosecutrix must be appreciated in 
the background of the enti re case and the trial court must be alive to its responsibility 
and be sensiti ve while dealing with cases involving sexual molestati on.”11

The statement of the father of a victi m is “admissible in evidence and relevant under Secti on 
157 (Evidence Act) as her former statement corroborati ng her testi mony as also under Secti on 
8 if the Evidence Act as evidence of her conduct,”12 as held in State of Rajasthan vs. N.K.13 In 
this case, the ruling of the Supreme Court overturned the decision of the High Court following 
the acquitt al of the accused. 

In State of Karnataka vs. Manjanna,14 the court voiced its disapproval over the refusal of 
government hospital doctors to conduct a medical examinati on on rape victi ms unless they 
were fi rst referred by the police. Medical evidence is of paramount importance when a rape 
case comes before the courts and the refusal to administer a post-rape medical examinati on 
could greatly damage the likelihood of a fair trial for the victi m.

Although the defi niti on of a child is described as a person below eighteen years of age in much 
of Indian’s legislati on, the Indian Penal Code defi nes a child as a person below sixteen years. 
This contradicti on in the Indian legal system tends to be used as part of the defence in rape 

9 1996 (2) SCC 384

10 Ibid 

11 Ibid

12 2000(5) SCC 30

13 Ibid

14 2000(6) SCC 188
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cases. There have been cases involving crimes against children where bail has been granted 
on these grounds.

The defence claimed that the prosecuti on had not proven that the victi m was below sixteen 
years of age. However, the Sessions judge refused to accept this argument and convicted the 
accused accordingly. However the High Court on appeal reversed the same. On appeal to 
the Supreme Court, it was held that on the basis of the victi m’s statement and regarding her 
date of birth, there was no reason to disbelieve her age as being below sixteen years and 
overturned the High Court’s decision. 

In the recent case of Childline India Foundati on and another vs. Allan John Waters and 
others,15 an appeal to the High Court in Mumbai led to the overturning of the decision of 
the trial court which had found three individuals guilty of the sexual exploitati on of children 
residing in shelter homes. “The Division Bench of the High Court, by the impugned order, 
doubted the veracity of the statements of PWs 1 & 4. According to the High Court, their 
statements are suspicious, unreliable, not proved beyond shadow of doubt and not credit 
worthy.”16

The Supreme Court rejected the plea from the senior council for the accused and stated, “The 
Court is not justi fi ed in asking further corroborati on apart from the testi mony of PWs 1 and 
4.”17 The Supreme Court reinstated the original sentence bestowed by the trial court and 
ordered that two of the convicted shall serve the remaining period of their incarcerati on and 
monetarily compensate the victi ms.

15 2011 SCC 285

16 Ibid (13)

17 Ibid (31)
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Rameshwar Kalyan Singh
vs. 

State of Rajasthan

Syed M. Fazal Ali and Vivian Bose, JJ.

Bose, J.

1.  The appellant Rameshwar was charged with committi  ng rape on a young girl Mst. Purni, 
eight years of age. He was committ ed to Sessions and was convicted by the Assistant 
Sessions Judge. Sawai Jaipur, and sentenced to one year's rigorous imprisonment and a 
fi ne of Rs. 250.

2.  An appeal made to the Sessions Judge at Jaipur that being the appropriate appellate 
tribunal in that area. The learned Sessions Judge held that the evidence was suffi  cient 
for moral convicti on but fell short of legal proof because, in his opinion, the law requires 
corroborati on of the story of the prosecuti on in such cases as a matt er of precauti on and 
the corroborati ve evidence, in so far as it sought to connect the appellant with the crime, 
was legally insuffi  cient though morally enough. He was sati sfi ed however that the girl has 
been raped by somebody. Accordingly, he acquitt ed the accused giving him the benefi t of 
the doubt.

3.  The State of Sawai Jaipur and Gangapur appealed against the acquitt al to the High Court 
at Jaipur.

4.  The learned High Court Judges held that the law requires corroborati on in such cases but 
held that the girl's statement made to her mother was legally admissible an corroborati on 
and considering that suffi  cient they set aside the acquitt al and restored the convicti on and 
sentence.

5.  The High Court later granted leave to appeal under arti cle 131(1)(c) of the Consti tuti on as 
the case involved questi on of law of general importance.

6.  The fi rst point taken before us related to the admissibility of the evidence of the girl 
herself. Her age was stated to be seven or eight years at the ti me of the examinati on by 
the learned. Assistant Sessions Judge who recorded her testi mony. He certi fi ed that she 
did not understand the sancti ty of an oath and accordingly did not administer one to her. 
He did not certi fy that the child understood the duty of speaking the truth.
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7.  The proviso to secti on 5 of the Indian Oaths Act, 1873, prescribes that-

“Provided that where the witness is a child under twelve years of age, and the 
Court or person having authority to examine such witness of opinion that, though 
in understand, the duty of speaking the truth, he does not understand the nature of 
an oath or affi  rmati on the foregoing provisions of this secti on and the provisions of 
secti on 6 shall not apply to such witness, but in any such case the absence of an oath 
or affi  rmati on shall not render inadmissible any evidence given by such witness not 
aff ect the obligati on of the witness to state the truth.”

8.  The questi on is whether the opinion referred to must be formally recorded or whether it 
can be inferred from the circumstances in which the depositi on was taken.

9.  The proviso quoted above must be read along with secti on 118 of the Evidence Act and 
secti on 13 of the Oaths Act. In my opinion, an omission to administer an oath, even to an 
adult, goes only to the credibility of the witness and not his competency. The questi on 
of competency is dealt with in secti on 118. Every witness is competent unless the Court 
considers he is prevented from understanding the questi ons put to him, or from giving 
rati onal answers by reasons of tender years, extreme old age, disease whether of body 
or mind, or any other cause of the same kind. It will be observed that there is always 
competency in fact unless the court considers otherwise. No other ground of incompetency 
is given, therefore unless the Oath as Act adds additi onal grounds of incompetency it is 
evident that secti on 118 must prevail.

10.  Now the Oaths Act does not deal with competency. Its main object is to render persons 
who give false evidence liable to prosecuti on. It is true a subsidiary object is to bring 
home to the witness the solemnity of the occasion and to impress upon him the duty of 
speaking the truth, but, in view of secti on 118 these matt ers only touch credibility and 
not admissibility. In any opinion, secti on 13 of the Oaths Act places this beyond doubt. It 
states-

“No omission to take any oath or make any affi  rmati on ..... and no irregularity 
whatever, in the form in which any one of them is administered, shall invalidate any 
proceeding or render inadmissible any evidence whatever.....”

11.  Secti on 5 is the main provision regarding the administrati on of oaths. The proviso only 
sets out the cases in which the oath is not to be administered. If, therefore, an omission 
to take the oath does not aff ect the admissibility of the evidence, it follows that an 
irregularity of the kind we are considering which arises out of the proviso cannot aff ect 
the admissibility either Secti on 118 remains and unless the judge considers otherwise the 
witness is competent.
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12.  I do not think it will be useful to consider English authoriti es on the point because we are 
governed here by the terms of the various secti ons I have referred to. But a decision of 
the Judicial Committ ee of the Privy Council is in point. Their Lordships stated in Mohamed 
Sugal Esa v. The King A.I.R. 1946 P.C. 3:-

“Secti on 13, Oaths Act, is quite unqualifi ed in its terms and there is nothing to suggest 
that it is to apply only where the omission to administer the oath occurs her incuriam. 
If that had been the intenti on of the Legislature, it would have been simple to insert 
words in the secti on to that eff ect....... If may be observed that this questi on can no 
longer arise in India because in 1939 the Legislature passed the Oaths (Amendment) 
Act (Act XXXIX of 1939) which sett les the law in accordance with the Bengal and Oudh 
decisions referred to above.”

13.  The decisions to which their Lordships refer are R. v. Sewa Bhogta 14 Beng. L.R. 294 F.N. 
and Ram Samujh v. Emperor (1907) 10 O.C. 337. The decisions there were that the secti on 
being unqualifi ed in terms did apply to a case where the Court accepted the evidence 
of a child to whom the oath was not administered on the ground that the witness did 
not understand its nature. The principle of the decisions applies here because, as their 
Lordship observe, the secti on is unqualifi ed in its terms.

14.  I would add however that it is desirable that judges and magistrates should always record 
their opinion that the child understands the duty of speaking the truth and state why 
they think that otherwise the credibility of witness may be seriously aff ected, so much 
so that in some cases it may be necessary to reject the evidence altogether. But whether 
the magistrate or judge really was of that opinion can, I think, be gathered from the 
circumstances when there is no formal certi fi cate. In the present case, it is plain that the 
learned Judge had the provision in mind because he certi fi ed that the witness does not 
understand the nature of an oath and so did not administer one but despite that went on 
to take her evidence. It is also an important fact that the accused, who was represented 
he counsel did not object. Had he raised the point the Judge would doubtless have made 
good the omission. I am of opinion that Mst Purni was a competent witness and that her 
evidence is admissible. In the Privy Council case which I have just cited, their Lordships 
said-

“It is not to be supposed that any judge would accept as a witness a person who he 
considered was incapable not only of understanding the nature of an oath but also the 
necessity of speaking the truth when examined as a witness.”

15.  That is the very point here. One can presume that the learned Judge had that in mind from 
the fact that he examined the child aft er referring to a fact which arises out of the proviso.

16.  As regards her credibility, the learned trial Judge, who recorded her evidence and saw 
her in the box, has believed her, so has the High Court; and it is important to more that 



SEXUAL EXPLOITATION 327

the learned Sessions Judge who acquitt ed the accused has not disbelieved her. On the 
contrary he says he is morally convinced. All he says is that in the absence of corroborati on 
it will be unsafe to convict because the Privy Council and other cases advise corroborati on 
as a matt er of prudence.

17.  We were taken carefully through the evidence as elaborately as in a court of fi rst appeal. 
I am of opinion that the learned High Court Judges were fully justi fi ed in accepti ng the 
evidence of Purni and in believing her mother Mst. Ghisi. I consider it unnecessary to 
recapitulate their reasons. Aft er the careful analysis given by three Courts it is suffi  cient 
to say that I agree with the learned High Court Judges. We are left  therefore with the 
questi on of law.

18.  The fi rst questi on is whether the law requires corroborati on in these cases. Not the 
Evidence Act nowhere says so. On the other hand, when dealing with the testi mony 
of an accomplice though it says in secti on 114 (b) that the Court may presume that an 
accomplice is unworthy of credit unless he is corroborated in material parti cular, it makes 
it clear in secti on 133 that –

“An accomplice shall be a competent witness against an accused person, and a 
convicti on is not illegal merely because it proceeds upon the uncorroborated testi mony 
of an accomplice.”

19.  Now a woman who has been raped is not an accomplice. If she was ravished she is the 
victi m of an outrage. If she consented there is no off ence unless she is a married woman, 
in which case questi ons of adultery may arise. But adultery presupposes consent and so 
is not on the same footi ng as rape. In the case of a girl who is below the age of consent, 
her consent will not matt er so far as the off ence of rape is concerned, but if she consented 
her testi mony will naturally be as suspect as that of an accomplice. So also in the case of 
unnatural off ences. But in all these cases a large volume of case law has grown up which 
treats the evidence of the complainant somewhat along the same lines as accomplice 
evidence though oft en for widely diff ering reasons and the positi on now reached is 
that the rule about corroborati on has hardened into one of law. But it is important to 
understand exactly what the rule is and what the expression "hardened into a rule of law" 
means.

20.  In my judgment, this branch of the law is the same as in England and I am of opinion that 
the lucid expositi on of it given by Lord Reading, the Lord Chief Justi ce of England, in The 
Kind v. Baskerville [1916] 2 K.B. 658 cannot be bett ered.

21.  In that case, Baskerville had been convicted of having committ ed acts of gross indecency 
with the two boys. (There the boys were accomplices because they were freely consenti ng 
parti es and there was not use of force). The learned Chief Justi ce says at page 603 :-
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“There is no doubt that the uncorroborated evidence of an accomplice is admissible 
in law...... But it has long been a rule of practi ce at common law for the judge to 
warn the jury of the danger of convicti ng a prisoner on the uncorroborated testi mony 
of an accomplice or accomplices, and, in the discreti on of the judge, to advise them 
not to convict upon such evidence, but the judge should point out to the jury that 
it is within their legal province to convict upon such unconfi rmed evidence...... This 
rule of practi ce has become virtually equivalent to a rule of law, and since the Court 
of Criminal Appeal come into operati on this Court has held that, in the absence of 
such a warning by the judge, the convicti on must be quashed.... If aft er the proper 
cauti on by the judge the jury nevertheless convict the prisoner, this Court will not 
quash the convicti on merely upon the ground that the accomplice’s testi mony was 
uncorroborated.”

22.  That, in any opinion, is exactly the law in India, so far as accomplices, are concerned 
and it is certainly not any higher in the case of sexual off ences. The only clarifi cati on 
necessary for purposes of this country is where this class of off ence is someti mes tried 
by a judge without the aid of a jury. In these cases it is necessary that the judge should 
give some indicati on in his judgment that he has had this rule of cauti on in mind and 
should proceed to give reasons for considering it unnecessary to require corroborati on on 
the facts of the parti cular case before him and show why he considers if safe to convict 
without corroborati on in that parti cular case. I am of opinion that the learned High Court 
Judges were wrong in thinking that they could not, as a matt er of law, convict without 
corroborati on.

23.  There is a class of cases which considers that though corroborati on should ordinarily be 
required in the case of a grown-up woman it is unnecessary in the case of a child of 
tender years. Bishram v. Emperor A.I.R. 1944 Nag. 363 is typical of that point of view. 
On the other hand, the Privy Council has said in Mohamed Sugal Esa v. The King A.I.R. 
1946 P.C. that as a matt er of prudence a convicti on should not ordinarily be based on the 
uncorroborated evidence of a child witness. In my opinion, the true rule is that in every 
case of this type that rule about the advisability of corroborati on should be present to the 
mind of the judge. In a jury case he must tell the jury of it and in a nonjury case he must 
show that it is present to his mind by indicati ng that in the judgment. But he should also 
point out that corroborati on can be dispensed with it, in the parti cular circumstances of 
the case before him, either the jury, or, when there is no jury, he himself, is sati sfi ed that 
it is safe to do so. The rule, which according to the cases has hardened into one of law, is 
not that corroborati on is essenti al before there can be a convicti on but that the necessity 
of corroborati on, as a matt er of prudence, except where the circumstances make it safe 
to dispense with it, must be present to the mind of the judge, and in jury cases, mist 
fi nd place in the charge, before a convicti on without, corroborati on can, be sustained. 
The tender years of the child, coupled with other circumstances appearing in the case, 
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such for example, as its demeanour, unlikelihood of tutoring and so forth, may render 
corroborati on unnecessary but that is a questi on of fact in every case. The only rule of 
law is that this rule of prudence must be present to the mind of the judge or the jury as 
the case may be and be understood and appreciated by him or them. There is no rule 
of practi ce that there must, in every case, be corroborati on before a convicti on can be 
allowed to stand.

24.  I turn next to the nature and extent of the corroborati on required when it is not considered 
safe to dispense with it. Here, again, the rules are lucidly expounded by Lord Reading in 
Baskerville's case [1916] 2 K.B. 658, 664 to 669. It would be impossible indeed it would 
be dangerous, to formulate the kind of evidence which should or would be regarded as 
corroborati on. Its nature and extent must necessarily vary with circumstances of each 
case and also according to the parti cular circumstances of the off ence charged. But to this 
extent the rules are clear.

25.  First, it is not necessary that there should be independent confi rmati on of every material 
circumstance in the sense that the independent evidence in the case, apart from the 
testi mony of the complainant or the accomplice, should in itself be suffi  cient to sustain 
convicti on. As Lord Reading says –

“Indeed, if it were required that the accomplice should be confi rmed in every detail 
of the crime, his evidence would not be essenti al to the case, it would be merely 
confi rmatory of other and independent testi mony.”

26.  Al that is required that there must be "some additi onal evidence rendering it probable 
that the story of the accomplice (or complainant) is true and that it is reasonably safe to 
act upon it."

27.  Secondly, the independent evidence must not only make it safe to believe that the 
crime was committ ed but must in some way reasonably connect or tend to connect the 
accused with it by confi rming in some material parti cular the testi mony of the accomplice 
or complainant that the accused committ ed the crime. This does not mean that the 
corroborati on as to identi ty must extend to all the circumstances necessary to identi fy the 
accused with the off ence. Again, all that is necessary is that there should be independent 
evidence which will make it reasonably safe to believe the witness's story that the accused 
was the one, or among those, who committ ed the off ence. The reason for this part of the 
rules is that –

“...a man who has been guilty of a crime himself will always be able to relate the 
facts of the case, and if the confi rmati on be only on the truth of that history, without 
identi fying the persons, that is really no corroborati on at all... It would not at all tend 
to show that the party accused parti cipated in it.”
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28.  Thirdly, the corroborati on must come from independent sources and thus ordinarily the 
testi mony of one accomplice would not be suffi  cient to corroborate that of another. But 
of course the circumstances may be such as to make it safe to dispense with the necessity 
of corroborati on and in those special circumstances a convicti on so based would not 
be illegal. I say this because it was contended that the mother in this case was not an 
independent source.

29.  Fourthly, the corroborati on need not be direct evidence that the accused committ ed the 
crime. It is suffi  cient if it is merely circumstanti al evidence of his connecti on with the crime. 
Were it otherwise, “many crimes which are usually committ ed between accomplices in 
secret, such as incest, off ences with females” (or unnatural off ences) “could never be 
brought to justi ce.”

30.  Next, I turn to another aspect of the case. The learned High Court Judges have used 
Mst. Purni's statement to her mother as corroborati on of her statement. The questi on 
arises, can the previous statement of an accomplice, or a complainant, be accepted as 
corroborati on?

31.  That the evidence is legally admissible as evidence of conduct is indisputable because of 
Illustrati on (j) to secti on 8 of the Evidence Act which is in these terms :

“The questi on is whether A was ravished. The facts that shortly aft er the alleged rape, 
she made a complaint relati ng to the crime, the circumstances under which, and the 
terms in which, the complaint was made are relevant.”

32.  But that is not the whole problem for we are concerned here not only with its legal 
admissibility and relevancy as to conduct but as to its admissibility for a parti cular purpose, 
namely corroborati on. The answer to that is to be found in secti on 157 of the Evidence Act 
which lays down the law for India.

33.  Secti on 157 states that -

“In order to corroborate the testi mony of a witness, any former statement made by 
such witness relati ng to the same fact at or about the ti me when the fact took place, 
or before any authority legally competent to investi gate the fact, may be proved.”

35.  The secti on makes no excepti ons, therefore, provided the conditi on prescribed that is to 
say, "at or about the ti me etc." are fulfi lled there can be no doubt that such a statement 
is legally admissible in India as corroborati on. The weight to be att ached to it is, of course, 
another matt er and it may be that in some cases the evidenti ary value of two statements 
emanati ng from the same tainted source may not be high, but in view of secti on 118 its 
legal admissibility as corroborati on cannot be questi oned. To state this is, however, no 
more than to emphasise, that there is no rule of thumb in these cases. When corroborati ve 
evidence is produced it also has to be weighed and in a given case, as with other evidence, 
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even though it is legally admissible for the purpose on hand its weight may be nil. On the 
other hand, seeing that corroborati on is not essenti al to a convicti on, conduct of this kind 
may be more than enough in itself to justi fy acceptance of the complainant's story. It all 
depends on the facts of the case.

36.  In the present case, Mst. Purni told her mother about the incident about four hours aft er 
it occurred. The reason for the delay was that there mother was not at home when she 
went there. She says that when she went home she lay down and went to sleep and 
that when her mother returned she asked her why she was sleeping and then she told 
her mother what had happened. Her mother tells much the same story. She says she 
had gone out to her fi eld in the morning and did not return ti ll about 4 p.m. When she 
reached home she found her daughter lying there weeping. She has been believed by the 
learned trial Judges as also by the High Court and has not been disbelieved by the learned 
Sessions Judge. All he says is that she is not an "independent" witness and is therefore not 
suffi  cient for corroborati on.

37.  The fi rst questi on is whether this delay fulfi ls the "at or about" conditi on. In my opinion, 
here also there can be no hard and fast rule. The main test is whether the statement 
was made as early as can reasonably be expected in the circumstances of the case and 
before there was opportunity for tutoring or concocti on. It was suggested that the child 
could have complained to some women who were working in the neighbourhood, but 
that would not be natural in a child. She would be frightened and her fi rst insti nct would 
be to run home to her mother. The High Court was sati sfi ed on these points and so am I. 
Consequently, the matt er does fall within the ambit of secti on 157 read with Secti on 8, 
Illustrati on (j).

38.  The next questi on is whether the mother can be regarded as an "independent" witness. 
So far as this case is concerned, I have no doubt on that score. It may be that all mothers 
may not be suffi  ciently independent to fulfi l the requirements of the corroborati on rule 
but there is no legal bar to exclude them from its operati on merely on the ground of their 
relati onship. Independent merely means independent of sources which are likely to be 
tainted. In the absence of enmity against the accused there is no reason why she should 
implicate him falsely. It is true the accused suggested that they were on bad terms but 
that has not been believed by anyone.

39.  The third questi on is whether there is independent corroborati on connecti on the accused 
with the crime. The only corroborati on relied on for that is the previous statement of the 
child to her mother. That might not always be enough but this rule can be waived in a 
given case just as much as the necessity for any corroborati on at all. In the present case, 
the learned High Court Judges would have acted on the uncorroborated testi mony of the 
girl had they not felt pressed by the corroborati on rule.
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 Viewing all the circumstances I am sati sfi ed that the High Court was right. I am sati sfi ed 
that in this case, considering the conduct of the girl and her mother from start to fi nish, 
no corroborati on beyond the statement of the child to her mother was necessary. I am 
sati sfi ed that the High Court was right in holding that that was enough to make it safe to 
act on her testi mony.

40.  I would dismiss the appeal and direct the appellant to surrender to his bail in accordance 
with the terms of his bond, serve out his sentence and pay the fi ne.

Fazl Ali, J.

41.  I agree Appeal dismissed.

*****

[This judgement is also reported in AIR 1964 SC 54]



SUPREME COURT OF INDIA

Munna and Others
vs. 

State of Utt ar Pradesh and Others

P.N. Bhagwati  and R.S. Pathak, JJ.

1.  These three writ peti ti ons come before us on noti ce to the State of Utt ar Pradesh. They 
seek relief in respect of certain juvenile undertrial prisoners in the Kanpur Central Jail. 
The allegati ons in respect of these juvenile undertrial prisoners are that though there is a 
Children's Home in Kanpur, these juvenile undertrial prisoners who are, according to the 
allegati ons in the writ peti ti on, more than 100 in number are lodged in the Kanpur Central 
Jail instead of being sent to the Children's Home and they are being sexually exploited by 
the adult prisoners. These allegati ons are based on a news report published in the issue 
of the Indian Express dated December 2, 1981 where a reference is made to a visit of 
Shri Madhu Mehta of the Hindustani Andolan to the Kanpur Central Jail incognito. Shri 
Madhu Mehta, according to this news report, found that “young boys of 10 to 14 years” 
were being “supplied to convicts for their delectati on” and a boy named Munna whom 
he met, was in agony because “aft er the way he was used, he was unable to sit”. When 
these three writ peti ti ons based on the news report came up for admission, it was not 
possible to state whether these allegati ons contained in the news report were correct or 
not. But if they were correct, they disclosed an extremely distressing state of aff airs and 
they were suffi  cient to shock the conscience of the court. The court, therefore, issued 
noti ce to the State of Utt ar Pradesh in each of these three writ peti ti ons. But, it appears 
that, in the meanwhile, a writ peti ti on bearing number 14645 of 1981 was also fi led in 
the High Court of Allahabad by an organisati on called Human Rights Organisati on seeking 
relief in respect of these juvenile undertrial prisoners and on this writ peti ti on, the High 
Court of Allahabad rightly acti vated itself and decided to investi gate into the matt er and 
with that end in view, made an order dated December 18, 1981 requesti ng the senior 
most Sessions Judge of Kanpur to visit the Kanpur Central Jail and to make a report on the 
following points.

1. Whether there is any detenu below the age of 16 years who is being detained in the 
District Jail, Kanpur? If so, the names of such detenus and the off ences in connecti on 
with which they are being detained be indicated.

2.  Whether any detenu below the age of 21 years is being kept under fett ers or was 
being kept under fett ers?
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3.  Whether any such person is being subjected to torture of the nature menti oned in the 
peti ti on?

4.  Whether such inmates of the prison are being provided with proper medical faciliti es?

 The Sessions Judge accordingly visited the Kanpur Central Jail on December 21, 1981 and 
submitt ed his Report dated December 22, 1981 to the High Court of Allahabad. We do not 
propose to consider this Report in detail at this stage, but suffi  ce it to state that according 
to this Report, there were admitt edly seven juvenile undertrial prisoners below the age 
of 16 in the Kanpur Central Jail, but, curiously enough, barring one Deshraj who was 
transferred to the Children's Home, Kanpur on December 19, 1981, all the rest happened 
to be released on diff erent dates between December 7 and 16, 1981, before the order 
made by the Allahabad High Court on December 18, 1981. It is rather interesti ng to note 
that the news report in the issue of the Indian Express was published on December 2, 
1981 and Writ Peti ti on No. 8974 of 1981 which is the fi rst of these three writ peti ti ons was 
fi led by Miss Lily Thomas on December 3, 1981 and these juvenile undertrial prisoners 
were released within a few days of the publicati on of the news report and the fi ling of the 
writ peti ti on. Even so far as Deshraj is concerned, though he was admitt ed in the Kanpur 
Central Jail on March 7, 1981, he was not transferred to the Children's Home, Kanpur 
unti l December 19, 1981 aft er the order was made by the Allahabad High Court. The 
consequence of release of these undertrial juvenile prisoners, except Deshraj, was that 
the Sessions Judge could not interview any of them when he visited the Kanpur Central Jail 
on December 21, 1981. The Sessions Judge gave in Annexure A to his Report the names, 
ages and other parti culars of 84 undertrial prisoners who, according to the jail record, 
were above 16 but below 21 years of age and added that the possibility could not be ruled 
out that on proper scienti fi c medical examinati on, three or four out of these 84 undertrial 
prisoners might be found to be below 16 years of age. The Sessions Judge picked out nine 
from amongst these undertrial prisoners and got them examined by the Chief Medical 
Offi  cer and enclosed the Report of the Chief Medical Offi  cer as Annexure B to his Report. 
The Sessions Judge also reported that there appeared to be general ignorance in the 
Kanpur Central Jail about the provisions of the U.P. Children Act, 1951 and observed:

“All the children accused menti oned in Annexure B should have been produced before 
the Juvenile Judge aft er their arrest. Where there was doubt whether the detenu was 
above the age of 16 or below it, he should have been sent for medical report (sic 
examinati on) in connecti on with his age and on being found to be a child, should have 
been dealt in accordance with the Children Act.”

 The Sessions Judge instructed the Jail Superintendent and the jail doctor that in case there 
was any doubt about the age of an undertrial prisoner, they should instead of relying upon 
the police papers with regard to age, obtain the opinion of the Chief Medical Offi  cer and 
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“apprise the court concerned of it so that the presiding offi  cer directs the accused to be 
produced before the Juvenile Judge to enable him to take the benefi t of the provisions of 
the Children Act for a bett er social order”. We do not know what order has been passed by 
the Allahabad High Court in the writ peti ti on before it but when these three writ peti ti ons 
came up for hearing before us on January 5, 1982, the report of the Sessions Judge was 
placed before us and an affi  davit in reply was also fi led by the Assistant Jailer of the Kanpur 
Central Jail denying the allegati ons made in the news report.

2.  Now in the fi rst place, since these three writ peti ti ons are based upon certain statements 
said to have been made by Shri Madhu Mehta and set out in the news report of the Indian 
Express, we think it would be desirable to join Shri Madhu Mehta as a party respondent 
in each of the three writ peti ti ons, so that he can place before the court all the facts 
gathered by him in regard to the juvenile inmates of the Kanpur Central Jail. The Assistant 
Jailer has in his affi  davit in reply disputed that Shri Madhu Mehta ever visited the jail, but 
since, according to the news report, Shri Madhu Mehta entered the jail incognito, it is 
quite possible that the Assistant Jailer may not have any record of his visit. But, since the 
Assistant Jailer has denied the visit of Shri Madhu Mehta, we think it necessary that Shri 
Madhu Mehta should be impleaded as a party respondent to the writ peti ti ons so that he 
can state on oath whether he visited the Kanpur Central Jail and if so, what were the facts 
which he observed. We cannot reject in limine the allegati ons made in the news report 
in regard to what Shri Madhu Mehta found in the course of his visit to the Kanpur Central 
Jail, merely because the Assistant Jailer has disputed the visit of Shri Madhu Mehta. The 
allegati ons are indeed so serious and, if correct, disclose to what utt er depths of depravity 
man can sink, that the court cannot abdicate its consti tuti onal duty of ensuring human 
dignity to the juvenile undertrial prisoners and summarily throw out the three writ peti ti ons 
merely on the basis of a denial made by the Assistant Jailer. We must investi gate into this 
matt er not only in the interest of fair administrati on of justi ce but also for enforcing the 
basic human rights of these unfortunate juvenile undertrial prisoners who are alleged 
to have been the victi ms of sexual exploitati on. Juvenile delinquency is, by and large, a 
product of social and economic maladjustment. Even if it is found that these juveniles 
have committ ed any off ences, they cannot be allowed to be maltreated. They do not shed 
their fundamental rights when they enter the jail. Moreover, the object of punishment 
being reformati on, we fail to see what social objecti ve can be gained by sending juveniles 
to jails where they would come into contact with hardened criminals and lose whatever 
sensiti vity they may have to fi ner and nobler senti ments. That is the reason why Children 
Acts are enacted by States all over the country and the U.P. Legislature has also enacted 
the Utt ar Pradesh Children Act, 1951. Since, according to the report of the Sessions Judge, 
there were seven juvenile undertrial prisoners below the age of 16 years, that being the 
limit of age below which a juvenile would be regarded as a “child” within the meaning of 
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the Utt ar Pradesh Children Act, 1951, and out of these seven child undertrial prisoners, 
six were released prior to the visit of the Sessions Judge and they could not therefore be 
interviewed by the Sessions Judge, we would direct Shri O.P. Garg, Secretary of the U.P. 
State Board of Legal Aid and Advice, to immediately contact these six children aft er fi nding 
out their addresses either from the court proceedings or from the jail records and take 
their statements with a view to ascertaining what was the treatment meted out to them 
in the Kanpur Central Jail and whether any of them was maltreated or sexually exploited. 
Shri O.P. Garg will immediately without any delay, proceed to take the statements of these 
six children and submit them to this Court along with his report on or before January 27, 
1982. His expenses may be met by the U.P. State Board of Legal Aid and Advice.

3.  We should also like the State of Utt ar Pradesh and the Superintendent of the Kanpur 
Central Jail to inform us by a proper affi  davit before the next hearing of the writ peti ti ons 
as to what were the circumstances in which these six children whose names are given at 
Serial Nos. 2 to 7 in Annexure B were released, and also produce before us the orders of 
the Magistrates directi ng their release. We should also like the State of Utt ar Pradesh and 
the Superintendent of the Kanpur Central Jail to inform us as to why Deshraj was detained 
in the Kanpur Central Jail from March 7, 1981 though he was admitt edly, even on the basis 
of the jail records, a child below 16 years of age and how did it happen that suddenly on 
December 19, 1981, an order was obtained for transferring him to the Children's Home, 
Kanpur. The State of Utt ar Pradesh and the Superintendent of the Kanpur Central Jail will 
also explain as to why such an order for transfer of Deshraj to the Children's Home, Kanpur 
could not be obtained earlier.

4.  The learned counsel appearing on behalf of the State of Utt ar Pradesh handed over to us 
copies of Annexures A and B, but we do not have copies of the other annexures to the 
report of the Sessions Judge. We would therefore request the Registrar of the High Court 
of Allahabad to forward to us immediately copies of all the annexures to the report of the 
Sessions Judge. The copies may be in quadruplicate.

5.  Since, according to the report of the Sessions Judge, seven children were lodged in the 
Kanpur Central Jail and perhaps a few more out of the 84 undertrial prisoners menti oned 
in Annexure A to the report of the Sessions Judge could possibly be children within the 
meaning of Utt ar Pradesh Children Act, 1951, we think it is necessary to point out that 
under the provisions of that Act, no child can, except in the rare cases provided in the Act, 
be detained in jail. Chapter IV of the Act deals with youthful off enders. Secti on 23 which 
occurs in this chapter provides in subsecti on (1) that when a person apparently under the 
age of 16 years is arrested for a non-bailable off ence and cannot be brought forth before a 
court, the offi  cer in charge of the police stati on to which such person is brought may in any 
case and shall unless the off ence is one of culpable homicide or is an off ence punishable 
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with death or transportati on release him on bail unless for reasons to be recorded in 
writi ng the offi  cer believes that such release will bring him into associati on with any 
reputed criminal or expose him to moral danger or that his release would defeat the ends 
of justi ce. Secti on 24 then proceeds to enact that when a person apparently under the 
age of 16 years having been arrested is not released under Secti on 23 or otherwise, the 
offi  cer in charge of the police stati on, shall cause him to be detained in the prescribed 
manner unti l he can be brought before a court. So also Secti on 25 provides that a court, 
on remanding or committi  ng for trial a child who is not released on bail, shall order him 
to be detained in the prescribed manner. The manner in which a child can be detained 
is prescribed by the Utt ar Pradesh Children Rules, 1962 made in exercise of the powers 
conferred under sub-secti on (1) of Secti on 88 of the Utt ar Pradesh Children Act, 1951. Rules 
14 and 15 are the relevant rules which make provision in this behalf. Rule 14 provides that 
except as provided in the Act, where a child having been arrested is not released on bail 
under Secti on 23, the offi  cer in charge of the police stati on shall cause him to be detained 
in a place of safety unti l he can be brought before a court and Rule 15 says that except as 
provided in the Act, where a child is not released on bail, the court shall on remanding 
or committi  ng a child for trial order him to be detained in a place of safety pending the 
disposal of the proceeding. What is a “place of safety” is defi ned in Secti on 2 sub-secti on 
(9) of the Act to mean, “any observati on home or any orphanage, hospital, or any other 
suitable place or insti tuti on the occupier or manager of which is willing temporarily to 
receive a child; or where such observati on home, orphanage, hospital or other suitable 
place or insti tuti on is not available in the case of a male child only, a police stati on in which 
arrangements are available or can be made for the safe keeping of a child separately from 
adult off enders”. It is therefore clear that when a child is arrested for an off ence and is 
not released on bail, he cannot be sent to jail but he must be detained in a place of safety 
as defi ned in Secti on 2 sub-secti on (9) of the Act. The inhibiti on against sending a child 
to jail does not depend upon any proof that he is a child under the age of 16 years but 
as soon as it appears that a person arrested is apparently under the age of 16 years this 
inhibiti on is att racted. The reason for this inhibiti on lies in the court solitude which the 
law entertains for juveniles below the age of 16 years. The law is very much concerned to 
see that juveniles do not come into contact with hardened criminals and their chances of 
reformati on are not blighted by contact with criminal off enders. The law throws a cloak 
of protecti on round juveniles and seeks to isolate them from criminal off enders, because 
the emphasis placed by the law is not on incarcerati on but on reformati on. How anxious 
is the law to protect young children from contaminati on with hardened criminals is also 
apparent from Secti on 27 of the Act which provides, subject only to a few limited and 
excepti onal cases referred to in the proviso, that notwithstanding anything contained to 
the contrary, no court can sentence a child to death or transportati on or imprisonment for 
any term or commit him to prison in default of payment of fi ne. It would thus be seen that 
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even where a child is convicted of an off ence, he is not to be sent to a prison but he may 
be committ ed to an approved school under Secti on 29 or either discharged or committ ed 
to suitable custody under Secti on 30. Even where a child is found to have committ ed an 
off ence of so serious a nature that the court is of opinion that no punishment which under 
the provisions of the Act it is authorised to infl ict is suffi  cient, Secti on 32 provides that the 
off ender shall not be sent to jail but shall be kept in safe custody in such place or manner 
as it thinks fi t and shall report the case for the orders of the State Government. Secti on 33 
sets out various methods of dealing with children charged with off ences. But in no case 
except the excepti onal ones menti oned in the Act, a child can be sent to jail. It is therefore 
very surprising that the seven children whose names are menti oned in Annexure B to 
the report of the Sessions Judge were sent by the concerned Magistrate to jail instead of 
being sent to Children's Home which we believe was a place of safety in Kanpur within 
the meaning of Secti on 2 sub-secti on (9) of the Act. We would strongly impress upon the 
Magistrates in the State of Utt ar Pradesh — and what we say here must apply mutati s 
mutandis to the magistrates in the other parts of the country where the Children Acts 
are in force, that they must be extremely careful to see that no person apparently under 
the age of 16 years is sent to jail but he must be detained in a Children's Home or other 
place of safety. It is absolutely essenti al in order to implement the provisions of the Utt ar 
Pradesh Children Act, 1951 that Children's Home or other suitable places of safety are 
set up by the Government for the purpose of providing a place of detenti on for children 
under the age of 16 years. No words we can use would be strong enough to convey our 
feelings in this respect. A nati on which is not concerned with the welfare of its children 
cannot look forward to a bright future.

6.  With these observati ons, we adjourn the hearing of these three writ peti ti ons to January 
29, 1982.

*****

[This judgement is also reported in 1982(1) SCC 545]
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State of Gujarat
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Thakkar, J.— To say at the beginning what we cannot help saying at the end : human goodness 
has limits — human depravity has none. The need of the hour however, is not exasperati on.

2.  The need of the hour is to mould and evolve the laws so as to make it more sensiti ve and 
responsive to the demands of the ti me in order to resolve the basic problem : “Whether, 
when, and to what extent corroborati on to the testi mony of a victi m of rape is essenti al 
to establish the charge.” And the problem has special signifi cance for the women in India, 
for, while they have oft en been idolized, adored, and even worshipped, for ages they have 
also been exploited and denied even handed justi ce — sixty crores anxious eyes of Indian 
women are therefore focused on this problem. And to that problem we will presently 
address ourselves.

 .....

7.  It is now ti me to tackle the pivotal issue as regards the need for insisti ng on corroborati on 
to the testi mony of the prosecutrix in sex off ences. This Court, in Rameshwar v. State of 
Rajasthan has declared that corroborati on is not the sine qua non for a convicti on in a 
rape case. The utt erance of the court in Rameshwar may be replayed, across the ti me-gap 
of three decades which have whistled past, in the inimitable voice of Vivian Bose, J., who 
spoke for the court:

“The rule, which according to the cases has hardened into one of law, is not that 
corroborati on is essenti al before there can be a convicti on but that the necessity of 
corroborati on, as a matt er of prudence, except where the circumstances make it safe 
to dispense with it, must be present to the mind of the Judge, . . . The only rule of law 
is that this rule of prudence must be present to the mind of the Judge or the jury as 
the case may be and be understood and appreciated by him or them. There is no rule 
of practi ce that there must, in every case, be corroborati on before a convicti on can be 
allowed to stand.”

8.  And whilst the sands were running out in the ti me-glass, the crime graph of off ences 
against women in India has been scaling new peaks from day to day. That is why an 
elaborate rescanning of the jurisprudenti al sky through the lenses of “logos” and “ethos”, 
has been necessitated.
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9.  In the Indian setti  ng, refusal to act on the testi mony of a victi m of sexual assault in the 
absence of corroborati on as a rule, is adding insult to injury. Why should the evidence of 
the girl or the woman who complains of rape or sexual molestati on be viewed with the 
aid of spectacles fi tt ed with lenses ti nged with doubt, disbelief or suspicion? To do so is 
to justi fy the charge of male chauvinism in a male dominated society. We must analyze 
the argument in support of the need for corroborati on and subject it to relentless and 
remorseless cross-examinati on. And we must do so with a logical, and not an opinionated, 
eye in the light of probabiliti es with our feet fi rmly planted on the soil of India and with our 
eyes focused on the Indian horizon. We must not be swept off  the feet by the approach 
made in the western world which has its own social milieu, its own social mores, its own 
permissive values, and its own code of life. Corroborati on may be considered essenti al 
to establish a sexual off ence in the backdrop of the social ecology of the western world. 
It is wholly unnecessary to import the said concept on a turnkey basis and to transplant 
it on the Indian soil regardless of the altogether diff erent atmosphere, atti  tudes, mores, 
responses of the Indian society, and its profi le. The identi ti es of the two worlds are 
diff erent. The soluti on of problems cannot therefore be identi cal. It is conceivable in the 
western society that a female may level false accusati on as regards sexual molestati on 
against a male for several reasons such as :

“(1)  The female may be a ‘good digger’ and may well have an economic moti ve — to 
extract money by holding out the gun of prosecuti on or public exposure.

(2)  She may be suff ering from psychological neurosis and may seek an escape from 
the neuroti c prison by fantasising or imagining a situati on where she is desired, 
wanted, and chased by males.

(3)  She may want to wreak vengeance on the male for real or imaginary wrongs. She 
may have a grudge against a parti cular male, or males in general, and may have 
the design to square the account.

(4)  She may have been induced to do so in considerati on of economic rewards, by 
a person interested in placing the accused in a compromising or embarrassing 
positi on, on account of personal or politi cal vendett a.

(5)  She may do so to gain notoriety or publicity or to appease her own ego or to 
sati sfy her feeling of self-importance in the context of her inferiority complex.

(6)  She may do so on account of jealousy.

(7)  She may do so to win sympathy of others.

(8)  She may do so upon being repulsed.”

10.  By and large these factors are not relevant to India, and the Indian conditi ons. Without 
the fear of making too wide a statement, or of overstati ng the case, it can be said that 
rarely will a girl or a woman in India make false allegati ons of sexual assault on account 
of any such factor as has been just enlisted. The statement is generally true in the 
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context of the urban as also rural society. It is also by and large true in the context of the 
sophisti cated, not so sophisti cated, and unsophisti cated society. Only very rarely can one 
conceivably come across an excepti on or two and that too possibly from amongst the 
urban elites. Because (1) A girl or a woman in the traditi on-bound non-permissive society 
of India would be extremely reluctant even to admit that any incident which is likely to 
refl ect on her chasti ty had ever occurred. (2) She would be conscious of the danger of 
being ostracized by the society or being looked down by the society including by her own 
family members, relati ves, friends, and neighbours. (3) She would have to brave the whole 
world. (4) She would face the risk of losing the love and respect of her own husband and 
near relati ves, and of her matrimonial home and happiness being shatt ered. (5) If she is 
unmarried, she would apprehend that it would be diffi  cult to secure an alliance with a 
suitable match from a respectable or an acceptable family. (6) It would almost inevitably 
and almost invariably result in mental torture and suff ering to herself. (7) The fear of 
being taunted by others will always haunt her. (8) She would feel extremely embarrassed 
in relati ng the incident to others being overpowered by a feeling of shame on account 
of the upbringing in a traditi on-bound society where by and large sex is taboo. (9) The 
natural inclinati on would be to avoid giving publicity to the incident lest the family name 
and family honour is brought into controversy. (10) The parents of an unmarried girl as 
also the husband and members of the husband's family of a married woman, would also 
more oft en than not, want to avoid publicity on account of the fear of social sti gma on the 
family name and family honour. (11) The fear of the victi m herself being considered to be 
promiscuous or in some way responsible for the incident regardless of her innocence. (12) 
The reluctance to face interrogati on by the investi gati ng agency, to face the court, to face 
the cross-examinati on by counsel for the culprit, and the risk of being disbelieved, acts as 
a deterrent.

11.  In view of these factors the victi ms and their relati ves are not too keen to bring the culprit 
to books. And when in the face of these factors the crime is brought to light there is a built-
in assurance that the charge is genuine rather than fabricated. On principle the evidence 
of a victi m of sexual assault stands on par with evidence of an injured witness. Just as a 
witness who has sustained an injury (which is not shown or believed to be self-infl icted) 
is the best witness in the sense that he is least likely to exculpate the real off ender, the 
evidence of a victi m of a sex off ence is enti tled to great weight, absence of corroborati on 
notwithstanding. And while corroborati on in the form of eyewitness account of an 
independent witness may oft en be forthcoming in physical assault cases, such evidence 
cannot be expected in sex off ences, having regard to the very nature of the off ence. It 
would therefore be adding insult to injury to insist on corroborati on drawing inspirati on 
from the rules devised by the courts in the western world (obeisance to which has perhaps 
become a habit presumably on account of the colonial hangover). We are therefore of 
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the opinion that if the evidence of the victi m does not suff er from any basic infi rmity, 
and the “probabiliti es factor” does not render it unworthy of credence, as a general rule, 
there is no reason to insist on corroborati on except from the medical evidence, where, 
having regard to the circumstances of the case, medical evidence can be expected to be 
forthcoming, subject to the following qualifi cati on : Corroborati on may be insisted upon 
when a woman having att ained majority is found in a compromising positi on and there 
is a likelihood of her having levelled such an accusati on on account of the insti nct of self-
preservati on. Or when the “probabiliti es factor” is found to be out of tune.

12.  Now we return to the facts of the present case. Testi ng the evidence from this perspecti ve, 
the evidence of PW 1 and PW 2 inspires confi dence. The only moti ve suggested by defence 
was that there was some history of past trade union rivalry between the father of PW 2 
and the appellant. It must be realized that having regard to the prevailing mores of the 
Indian society, it is inconceivable that a girl of 10 or 12 would invent on her own a false 
story of sexual molestati on. Even at the age of 10 or 12 a girl in India can be trusted to 
be aware of the fact that the reputati on of the enti re family would be jeopardised upon 
such a story being spread. She can be trusted to know that in the Indian society her own 
future chances of getti  ng married and sett ling down in a respectable or acceptable family 
would be greatly marred if any such story calling into questi on her chasti ty were to gain 
circulati on in the society. It is also unthinkable that the parents would tutor their minor 
daughter to invent such a story in order to wreak vengeance on someone. They would 
not do so for the simple reason that it would bring down their own social status in the 
society apart from ruining the future prospects of their own child. They would also be 
expected to be conscious of the traumati c eff ect on the psychology of the child and the 
disastrous consequences likely to ensue when she grows up. She herself would prefer to 
suff er the injury and the harassment, rather than to undergo the harrowing experience 
of lodging a complaint in regard to a charge refl ecti ng on her own chasti ty. We therefore 
refuse to countenance the suggesti on made by the defence that the appellant has been 
falsely roped in at the instance of the father of PW 2 who was supposed to have some 
enmity against the appellant. It is unthinkable that the parents of PW 2 would tutor her 
to invent a story of sexual misbehaviour on the part of the appellant merely in order to 
implicate him on account of past trade union rivalry. The parents would have also realized 
the danger of traumati c eff ect on the psychology of their daughter. In fact it would have 
been considered to be extremely distasteful to broach the subject. It is unthinkable that 
the parents would go to the length of inventi ng a story of sexual assault on their own 
daughter and tutor her to narrate such a version which would bring down their own social 
status and spoil their reputati on in society. Ordinarily no parents would do so in Indian 
society as at present. Under the circumstances the defence version that the father of PW 
2 had tutored her to concoct a false version in order to falsely implicate the appellant 
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must be unceremoniously thrown overboard. Besides, why should the parents of PW 
1 mar the future prospects of their own daughter? It is not alleged that PW 1 had any 
moti ve to falsely implicate the appellant. So also it is not even suggested why PW 1 should 
falsely implicate the appellant. From the standpoint of probabiliti es it is not possible to 
countenance the suggesti on that a false story has been concocted in order to falsely 
implicate the appellant. The medical evidence provided by PW 6, Dr Hemangini Desai, 
fully supports the fi nding of the High Court that there was an att empt to commit rape 
on PW 1. Under the circumstances the conclusion reached by the High Court cannot be 
successfully assailed.

13.  The only questi on that now remains to be considered is as regards the sentence. The 
appellant has behaved in a shockingly indecent manner. The magnitude of his off ence 
cannot be overemphasised in the context of the fact that he misused his positi on 
as a father of a girl friend of PW 1 and PW 2. PW 1 and PW 2 were visiti ng his house 
unhesitati ngly because of the fact that his daughter was their friend. To have misused 
this positi on and to have tricked them into entering the house, and to have taken undue 
advantage of the situati on by subjecti ng them to sexual harassment, is a crime of which a 
serious view must be taken. But for the following facts and circumstances, we would not 
have countenanced the prayer for leniency addressed to us on behalf of the appellant. The 
special circumstances are these. The appellant has lost his job in view of the convicti on 
recorded by the High Court. The incident occurred some seven years back. The appeal 
preferred to the High Court was dismissed on November 15, 1976. About six and a half 
years have elapsed thereaft er. In the view that we are taking the appellant will have to be 
sent back to jail aft er an interval of about six and a half years. The appellant must have 
suff ered great humiliati on in the society. The prospects of getti  ng a suitable match for his 
own daughter have perhaps been marred in view of the sti gma in the wake of the fi nding 
of guilt recorded against him in the context of such an off ence. Taking into account the 
cumulati ve eff ect of these circumstances, and an overall view of the matt er, we are of the 
opinion that the ends of justi ce will be sati sfi ed if the substanti ve sentence imposed by 
the High Court for the off ence under Secti on 376 read with Secti on 511 is reduced from 
one of 2½ years' RI, to one of 15 months' RI. The sentence of fi ne, and in default of fi ne, 
will of course remain undisturbed. So also the sentence imposed in the context of the 
off ence under Secti on 342 and Secti on 354 of the Indian Penal Code will remain intact. 
Subject to the modifi cati on in the sentence to the aforesaid extent the appeal fails and is 
dismissed. The appellant shall surrender in order to undergo the sentence. The bail bonds 
will stand cancelled.

*****
[This judgement is also reported in 1983(3) SCC 217]
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State of Utt ar Pradesh
vs. 

Babul Nath

Dr A.S. Anand and Faizan Uddin, JJ.

Faizan Uddin, J.— The respondent Babul Nath a young man of 32 years was charged and 
tried for an off ence punishable under Secti on 376 of the Penal Code for committi  ng rape on 
Kumari Nirmala Devi, a child aged about 5 years, in the aft ernoon of 15-3-1977 in the grove 
of one Baleshwar Pathak in Village Rampa within the jurisdicti on of Police Stati on Bhadohi, 
District Varanasi. In Sessions Trial No. 26 of 1978 the learned Session Judge, Varanasi found 
the respondent guilty of the off ence charged with and, therefore, convicted him under Secti on 
376 IPC and sentenced him to suff er imprisonment for fi ve years. On appeal by the respondent 
the High Court rejected the testi mony of the sole eyewitness Ram Lakhan, PW 1, set aside the 
convicti on and sentence imposed on the respondent and acquitt ed him of the charge of rape. 
The State of Utt ar Pradesh has, therefore, approached this Court in appeal under Arti cle 136 
of the Consti tuti on of India on grant of leave.

.....

8.  It may here be noti ced that Secti on 375 of the IPC defi nes rape and the Explanati on to 
Secti on 375 reads as follows:

“Explanati on.— Penetrati on is suffi  cient to consti tute the sexual intercourse necessary 
to the off ence of rape.”

 From the Explanati on reproduced above it is disti nctly clear that ingredients which are 
essenti al for proving a charge of rape are the accomplishment of the act with force and 
resistance. To consti tute the off ence of rape neither Secti on 375 of IPC nor the Explanati on 
att ached there to require that there should necessarily be complete penetrati on of the 
penis into the private part of the victi m/prosecutrix. In other words to consti tute the 
off ence of rape it is not at all necessary that there should be complete penetrati on of 
the male organ with emission of semen and rupture of hymen. Even parti al or slightest 
penetrati on of the male organ within the labia majora or the vulva or pudenda with or 
without any emission of semen or even an att empt at penetrati on into the private part 
of the victi m would be quite enough for the purpose of Secti ons 375 and 376 of IPC. That 
being so it is quite possible to commit legally the off ence of rape even without causing 
any injury to the genitals or leaving any seminal stains. But in the present case before us 
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as noti ced above there is more than enough evidence positi vely showing that there was 
sexual acti vity on the victi m and she was subjected to sexual assault without which she 
would not have sustained injuries of the nature found on her private part by the doctor 
who examined her.

9.  Now coming to the evidence of the sole eyewitness Ram Lakhan, PW 1, we fi nd that the 
observati ons of the High Court that he fabricated the explanati on for delay in lodging the 
report and that he is not a reliable witness are not correct. It may be pointed out that the 
girl Nirmala Devi was totally a stranger for informant Ram Lakhan PW 1 and the other 
persons who att ended on her when she was found lying in semi-conscious state with 
injuries on her private part with profuse bleeding. Ram Lakhan deposed that he, along 
with others took the girl and proceeded on foot to the police stati on. They fi rst tried to 
trace out the identi ty of the girl and her parentage and then managed for a Khatola (small 
cot) on which the girl could be taken to the police stati on which was at a distance of 
about 3-4 kms from the place of occurrence. He stayed for someti me near his village on 
the expectati on that some more villagers may also join them for taking the victi m to the 
police stati on. Ram Lakhan categorically stated that scores of persons arrived and he has 
also given the names of some of the persons. They proceeded to the police stati on where 
he lodged a writt en report. According to Ram Lakhan about 5-6 hours were spent in all this 
before reaching the police stati on. There appears to be no apparent reason for fabricati ng 
the explanati on for the delay in lodging the report which was bound to occur in the facts 
and circumstances stated above.

10.  The evidence of Ram Lakhan has been held to be unreliable as the High Court found that 
his statement was not consistent with the report lodged by him and the statement made 
to the police under Secti on 161 CrPC. But strangely enough the High Court lost sight of 
the fact that FIR or the writt en report is not substanti ve piece of evidence but it can be 
used only to corroborate or contradict the maker thereof. Ram Lakhan, PW 1, was not 
confronted with the alleged inconsistent statements contained in his report or in his case 
diary statement under Secti on 161 CrPC, yet the High Court relied on those statements 
which is not permissible under the law unless inconsistent statements were put to the 
witness. In these circumstances the reasons on the basis of which the High Court found 
Ram Lakhan as unreliable witness could not be accepted as the High Court made a wrong 
approach while appreciati ng the evidence of Ram Lakhan. Ram Lakhan deposed that while 
he and other persons were passing from near the grove of Baleshwar Pathak they heard 
the cries of the girl and, therefore, they rushed to the place. It took about 5-10 minutes 
to them to reach at the place of occurrence inside the grove and it appears that during 
this period of 5-10 minutes the respondent would have completed his sexual acti vity 
on the girl. According to the statement of Ram Lakhan when he reached into the grove 
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and near the place of occurrence he saw the respondent running away from the place of 
occurrence arranging his Dhoti  and the girl was found in semi-conscious conditi on in a 
pool of blood. This statement of Ram Lakhan is corroborated from the medical evidence 
that we have already discussed in the earlier part of this judgment. Thus, the evidence of 
Ram Lakhan, PW 1, has to be accepted as the same has been corroborated by the medical 
evidence. Not only this but even the other witness who turned hosti le, namely, Jokhan 
Ram, PW 2, has also admitt ed that the girl was found in a semi-conscious conditi on and 
that he along with several persons including the witness Ram Lakhan, PW 1, had taken 
the unknown girl on a Khatola to the police stati on where Ram Lakhan had lodged the 
writt en report. He also stated that they had reached the police stati on at about 8.30 p.m. 
In view of these facts and circumstances the High Court fell into a serious error in taking 
the view that the explanati on for the delay in lodging the report was fabricated or that 
the girl was not subjected to sexual intercourse. The evidence of Ram Lakhan coupled 
with the medical evidence clearly goes to establish that the respondent was responsible 
for sexual assault on the child Nirmala aged about 5 years resulti ng into serious injuries 
on her private part and, therefore, he was rightly convicted and sentenced by the learned 
trial Judge. The judgment of the High Court is based on surmises and conjectures and its 
appreciati on of the medical evidence is absolutely faulty. The acquitt al of the respondent 
was totally unmerited and such unmerited acquitt als, parti cularly in crimes against girl 
child encourage the criminals. The courts have, therefore, to be sensiti ve while dealing 
with such cases but the High Court in this case appears to be far from being sensiti ve while 
appreciati ng the material on the record.

11.  In the facts and circumstances narrated above the appeal succeeds and is hereby allowed. 
The judgment and order of acquitt al recorded by the High Court is set aside and the 
judgment of the trial court holding the respondent guilty for the off ence punishable under 
Secti on 376 and imposing a sentence of 5 years' rigorous imprisonment is restored. The 
respondent shall be taken into custody to serve the sentence. His bail bond is hereby 
cancelled.

*****

[This judgement is also reported in 1994(6) SCC 29]
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Sati sh Mehra
vs. 

Delhi Administrati on and Another

M.M. Punchhi and K.T. Thomas, JJ.

K.T. Thomas, J.— Some eerie accusati ons have been made by a wife against her husband. 
Incestuous sexual abuse, incredulous ex facie, is being att ributed to the husband. Police on her 
complaint conducted investi gati on and laid charge-sheet against the appellant, who has fi led 
this criminal appeal by special leave as he did not succeed in his approach to the High Court 
at the FIR stage itself.

2.  More details of the case are these: Appellant (Sati sh Mehra) and his wife (Anita Mehra) 
were living in New York ever since their marriage. They have three children among whom 
the eldest daughter (Nikita) was born on 2-4-1988. Before and aft er the birth of the 
children relati onship between husband and wife was far from cordial. Husband alleged 
that his wife, in conspiracy with her father, had siphoned off  a whopping sum from his 
bank deposits in India by forging his signature. He also alleged that his wife is suff ering 
from some peculiar psychiatric conditi on. He approached a court at New York for securing 
custody of his children. On 31-10-1992 his wife left  his house with the children and then 
fi led a complaint with Saff olk Country Police Stati on (United States) alleging that her 
husband had sexually abused Nikita who was then aged four. United States police at the 
local level moved into acti on, but aft er conducti ng detailed investi gati on concluded that 
the allegati ons of incestuous abuse are untrue.

3.  On 7-3-1993, appellant's wife (Anita) returned to India with her children. In the meanwhile 
Family Court at New York has ordered that custody of the children be given to the husband 
and a warrant of arrest was issued against Anita for implementati on of the said order.

4.  The batt lefi eld between the parti es was thereaft er shift ed to India as she came back 
home. On 19-3-1993, Anita fi led a complaint to the “Crime Against Women Cell” (CAW 
Cell for short) New Delhi in which she stated that her husband committ ed sex abuses 
with Nikita while they were in United States and further alleged that appellant committ ed 
certain matrimonial misdemeanour on his wife. But the complaint was closed for want of 
jurisdicti on for the CAW Cell to investi gate into what happened in United States. Appellant 
returned to India on 12-7-1993 and thereaft er fi led a peti ti on for a writ of habeas corpus 
for securing the custody of the children.
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5.  The present case is based on a complaint fi led by Anita before Greater Kailash Police 
Stati on on 14-8-1993. FIR was prepared and a case was registered as Crime No. 197 of 
1993 for off ences under Secti ons 354 and 498-A of the Indian Penal Code. On 25-8-1993, 
the investi gati ng offi  cer moved the Sessions Court for adding Secti on 376 of the IPC also. 
The case was charge-sheeted by the police and it was committ ed to the Court of Sessions.

6.  As committ al proceedings took place during the pendency of the special leave peti ti on, this 
Court directed the Sessions Judge on 22-2-1996 “to apply its mind to the case committ ed 
and see whether a case for framing charge/charges has been made out or not”. Learned 
Sessions Judge, by a detailed order, found that no charge under Secti on 498-A IPC could 
be framed against the appellant, but charge for off ences under Secti ons 354 and 376 read 
with Secti on 511 of IPC should be framed against him. Accordingly, the charge has been 
framed with the said two counts.

7.  First count in the charge is that appellant had outraged the modesty of his minor daughter 
aged about 3 years during someti me between March and July 1991 at D-108, East Kailash, 
New Delhi by fondling with her vagina and also by inserti ng bott le into it and thereby 
committ ed the off ence under Secti on 354 of the IPC. Second count in the charge is that he 
made an att empt to commit rape on the said infant child (ti me and place are the same) 
and thereby committ ed the off ence under Secti on 376 read with Secti on 511 of the IPC.

8.  At this stage it is superfl uous to consider whether the FIR is liable to be quashed as both 
sides argued on the sustainability of the charge framed by the Sessions Judge. We are, 
therefore, considering the main questi on whether the Sessions Court should have framed 
the charge against the appellant as it did now.

9.  Considerati ons which should weigh with the Sessions Court at this stage have been well 
designed by Parliament through Secti on 227 of the Code of Criminal Procedure (for short 
‘the Code’) which reads thus:

 “227. Discharge.—If, upon considerati on of the record of the case and the documents 
submitt ed therewith, and aft er hearing the submissions of the accused and the 
prosecuti on in this behalf, the Judge considers that there is not suffi  cient ground for 
proceeding against the accused, he shall discharge the accused and record his reasons 
for so doing.”

 Secti on 228 contemplates the stage aft er the case survives the stage envisaged in the 
former secti on. When the court is of opinion that there is ground to presume that the 
accused has committ ed an off ence the procedure laid down therein has to be adopted. 
When those two secti ons are put in juxtapositi on with each other the test to be adopted 
becomes discernible: Is there suffi  cient ground for proceeding against the accused? It is 
axiomati c that the standard of proof normally adhered to at the fi nal stage is not to be 
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applied at the stage where the scope of considerati on is where there is “suffi  cient ground 
for proceeding”. (Vide State of Bihar v. Ramesh Singh and Supdt. & Remembrancer of Legal 
Aff airs v. Anil Kumar Bhunja.)

10.  In Alamohan Das v. State of W.B. Shah, J. (as he then was) has observed in the context 
of considering the scope of committ al proceedings under Secti on 209 of the old Code 
of Criminal Procedure (1898) that a Judge can sift  and weigh the materials on record by 
seeing whether there is suffi  cient evidence for commitment. It is open to the court to 
weigh the total eff ect of the evidence and the documents produced to check whether 
there is any basic infi rmity. Of course the exercise is to fi nd out whether a prima facie case 
against the accused has been made out.

11.  In Union of India v. Prafulla Kumar Samal, this Court has observed that the Judge while 
considering the questi on of framing the charge has: (SCC p. 9, para 10) “... the undoubted 
power to sift  and weigh the evidence for the limited purpose of fi nding out whether or 
not a prima facie case against the accused has been made out”. However, their Lordships 
pointed out that the test to determine a prima facie case would naturally depend upon 
the facts of each case and it is diffi  cult to lay down a rule of universal applicati on: (SCC p. 9, 
para 10) “By and large however if two views are equally possible and the Judge is sati sfi ed 
that the evidence produced before him while giving rise to some suspicion but not grave 
suspicion against the accused, he will be fully within his right to discharge the accused.” 
At the same ti me the Court cauti oned that a roving enquiry into the pros and cons of the 
case by weighing the evidence as if he was conducti ng the trial is not expected or even 
warranted at this stage.

12.  An incidental questi on which emerges in this context is whether the Sessions Judge can 
look into any material other than those produced by the prosecuti on. Secti on 226 of the 
Code obliges the prosecuti on to describe the charge brought against the accused and 
to state by what evidence the guilt of the accused would be proved. The next provision 
enjoins on the Sessions Judge to decide whether there is suffi  cient ground to proceed 
against the accused. In so deciding the Judge has to consider (1) the record of the case 
and (2) the documents produced therewith. He has then to hear the submissions of the 
accused as well as the prosecuti on on the limited questi on whether there is suffi  cient 
ground to proceed. What is the scope of hearing the submissions? Should it be confi ned 
to hearing oral arguments alone?

13.  Similar situati on arises under Secti on 239 of the Code (which deals with trial of warrant 
cases on police report). In that situati on the Magistrate has to aff ord the prosecuti on 
and the accused an opportunity of being heard besides considering the police report 
and the documents sent therewith. At these two stages the Code enjoins on the court to 
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give audience to the accused for deciding whether it is necessary to proceed to the next 
stage. It is a matt er of exercise of judicial mind. There is nothing in the Code which shrinks 
the scope of such audience to oral arguments. If the accused succeeds in producing any 
reliable material at that stage which might fatally aff ect even the very sustainability of the 
case, it is unjust to suggest that no such material shall be looked into by the court at that 
stage. Here the ‘ground’ may be any valid ground including insuffi  ciency of evidence to 
prove the charge.

14.  The object of providing such an opportunity as is envisaged in Secti on 227 of the Code is 
to enable the court to decide whether it is necessary to proceed to conduct the trial. If the 
case ends there it gains a lot of ti me of the court and saves much human eff orts and cost. 
If the materials produced by the accused even at that early stage would clinch the issue, 
why should the court shut it out saying that such documents need be produced only aft er 
wasti ng a lot more ti me in the name of trial proceedings. Hence, we are of the view that 
Sessions Judge would be within his powers to consider even materials which the accused 
may produce at the stage contemplated in Secti on 227 of the Code.

15.  But when the Judge is fairly certain that there is no prospect of the case ending in 
convicti on the valuable ti me of the court should not be wasted for holding a trial only 
for the purpose of formally completi ng the procedure to pronounce the conclusion on 
a future date. We are mindful that most of the Sessions Courts in India are under heavy 
pressure of workload. If the Sessions Judge is almost certain that the trial would only 
be an exercise in futi lity or a sheer waste of ti me it is advisable to truncate or snip the 
proceedings at the stage of Secti on 227 of the Code itself.

16.  In the present case learned Sessions Judge has missed certain germane aspects. Apart 
from the seemingly incredulous nature of the accusati ons against a father that he molested 
his infant child (who would have just passed her suckling stage then) the Sessions Judge 
ought not to have overlooked the following telling circumstances.

17.  The complaint made by her with the New York police that her husband committ ed 
sexual off ences against her 18 months' old female child was investi gated by the New 
York police who found the complaint bereft  of truth hook, line and sinker. The present 
charge is that the appellant committ ed such off ences against the same child at East 
Kailash, New Delhi someti me during March to July 1991. There is now no case of what 
happened in United States. The Sessions Judge should have noted that appellant's wife 
has not even remotely alleged in the complaint fi led by her on 19-3-1993 before CAW 
Cell, New Delhi that the appellant has done anything like that while he was in India. Even 
the other complaint peti ti on (on which basis the FIR was prepared) is totally silent about 
a case that the appellant did anything against his daughter anywhere in India. When we 
perused the statement of Anita Mehra (second respondent) we felt no doubt that she 
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has been brimming with acerbity towards the peti ti oner on account of other causes. She 
describes her marital life with peti ti oner as “extremely painful and unhappy from the very 
incepti on”. She complains that peti ti oner has “a history of irrati onal outbursts of temper 
and violence”. She accused him of being alcoholic and prone to infl icti ng severe physical 
violence on her from 1980 onwards.

18.  Thus her atti  tude to the peti ti oner, even dehors the allegati on involving the child, was 
vengeful. We take into account the asserti on of the peti ti oner that the present story 
involving Nikita was concocted by the second respondent to wreak her vengeance by 
embroiling him in serious criminal cases in India so that he could be nailed down here and 
prevent him from going back to USA.

19.  While hearing the arguments we ascertained whether the spouses could sett le their 
diff erences. Second respondent, who too was present in court, made an off er through her 
counsel that she would agree for annulling the criminal proceedings against the peti ti oner 
on the conditi on that he should withdraw his claims on the bank deposits and would 
also relinquish his claim for custody of the children, and further he should concede for a 
divorce. In response to the said conditi onal off er, peti ti oner agreed to give up all his claims 
on the large amounts in bank deposits, and further agreed to have the divorce. But he 
stood fi rm that on no account custody of the children could go to the second respondent 
but if made to, subject to his rights of visitati on. This, he said, is because he is convinced 
that second respondent is unsuitable to be entrusted with the care of the children.

20.  In the above context the peti ti oner drew our special noti ce to a medical report issued 
by Dr Prabha Kapoor (Children Medical Centre, Jorbagh, New Delhi) on 26-7-1993. It is 
stated in the report, that Nikita was brought to the doctor by the second respondent and 
on examinati on of the genitals of the child the doctor noti ced “a wide vaginal opening 
— wider than would be expected of her age group”. On the strength of the aforesaid 
medical report, peti ti oner made a frontal att ack on second respondent, alleging that in 
order to concoct medical evidence against him the litt le child's genitals would have been 
badly manipulated by its mother. To substanti ate this allegati on he drew our att enti on to 
the US police report, in which there is menti on of a medical examinati on conducted on 
Nikita by a US doctor (Dr Gordon) on 24-11-1992. That doctor pointed out that there was 
absolutely no indicati on of any sexual abuse when the child was physically examined. If the 
medical examinati on done on the child in November 1992 showed such normal conditi on, 
peti ti oner posed the questi on — who would have meddled with the child's genitals before 
26-7-1993, to cause such a widening of the vaginal orifi ce? (We now remember again 
that, as per the present case, the last occasion when the peti ti oner should have abused 
the child was in July 1991). The aforesaid questi on, posed by the peti ti oner in the context 
of expressing grave concern over what the mother might do with the litt le female child for 



SUPREME COURT ON CHILDREN352

creati ng evidence of sex abuse, cannot be sidelined by us in considering whether the case 
should proceed to the trial stage.

21.  Peti ti oner invited our att enti on to the answers which Mrs Veena Sharma (of CAWC) has 
elicited from Nikita, a verbati m reproducti on of which is given in the counter-affi  davit fi led 
by the second respondent. The said interrogati on record reveals that Mrs Veena Sharma 
has practi cally put on the tongue of the litt le girl that her father had molested her. The 
following questi ons and answers can bring the point home. The questi oner asked the child 
“what your daddy did with you” and the child answered that he put his fi nger (and showed 
her private part). Not being sati sfi ed with the answer the next questi on put to the child 
was “Daddy puts what else”. Then Nikita answers “Daddy puts his bott le”. We noti ced with 
disquiet that the questi oner drew the picture of the peti ti oner — face to body and then 
asked certain questi ons such as “where is papa's bott le? Is it on the cupboard?” The child 
kept looking at the drawn sketch and pointed to the part between legs. Questi oner then 
asked if anything was missing in the picture, to which Nikita answered ‘glasses’. Aft er the 
child again pointed to the private parts between the legs, the questi oner wanted the child 
to draw “papa's bott le”. But then the child told her “you do it”. The questi oner at the stage 
had the temerity to draw the picture of the private parts of child's father. We are much 
disturbed at the manner in which the litt le child was interrogated by the said offi  cer of 
CAW Cell. At any rate we have no doubt that the purpose of such questi ons was to lead 
the child unmistakably to the tutored answers.

22.  Even overlooking all the inherent infi rmiti es shrouding the testi mony of a ti ny tot speaking 
about what her father did when she was aged 3 and even ignoring the appellant's persistent 
submission that the litt le child was briskly tutored by her mother to speak to the present 
version, there is no reasonable prospect of the Sessions Court relying on such a testi mony 
to reach the conclusion that the prosecuti on succeeded in proving the off ence charged 
beyond all reasonable doubt.

23.  Over and above that, what would be the consequence if this nebulous allegati on is allowed 
to proceed to the trial stage? We foresee that Nikita, the child witness, now eight years 
and four months old, must necessarily be subjected to cross-questi ons involving sex and 
sex organs. The traumati c impact on the child when she would be confronted by volley of 
questi ons dealing with such a subject is a matt er of concern to us. We cannot brush aside 
the submission of the appellant that such an ordeal would infl ict devastati ng impairment 
on the development of child's personality. Of course, if such a course is of any use to 
the cause of justi ce, we may have to bear with it as an inevitable course of acti on to be 
resorted to. But in this case, when the trial is going to be nothing but a farce, such a course 
of acti on should not be allowed to take place on account of the impending consequences 
befalling an innocent child.
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24.  Aft er adverti ng to the above aspects and bestowing our anxious considerati on we 
unhesitati ngly reach the conclusion that there is no suffi  cient ground to proceed to the 
trial in this case.

25.  We, therefore, quash the proceedings and the charge framed by the Sessions Judge and 
discharge the appellant. The appeal would stand allowed.

*****

[This judgement is also reported in 1996(9) SCC 766]
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Dr A.S. Anand, J.— This appeal under Secti on 14 of the Terrorist Aff ected Areas (Special 
Courts) Act, 1984 is directed against the judgment and order of Additi onal Judge, Special 
Court, Ludhiana dated 1-6-1985 by which the respondents were acquitt ed of the charge of 
abducti on and rape. For what follows, the judgment impugned in this appeal presents a rather 
disquietening and a disturbing feature. It demonstrates lack of sensiti vity on the part of the 
court by casti ng unjusti fi ed sti gmas on a prosecutrix aged below 16 years in a rape case, by 
overlooking human psychology and behavioural probabiliti es. An intrinsically wrong approach 
while appreciati ng the testi monial potency of the evidence of the prosecutrix has resulted in 
miscarriage of justi ce. First a brief reference to the prosecuti on case.

.....

8.  The grounds on which the trial court disbelieved the version of the prosecutrix are not at 
all sound. The fi ndings recorded by the trial court rebel against realism and lose their 
sancti ty and credibility. The court lost sight of the fact that the prosecutrix is a village girl. 
She was a student of Xth class. It was wholly irrelevant and immaterial whether she was 
ignorant of the diff erence between a Fiat, an Ambassador or a Master car. Again, the 
statement of the prosecutrix at the trial that she did not remember the colour of the car, 
though she had given the colour of the car in the FIR was of no material eff ect on the 
reliability of her testi mony. No fault could also be found with the prosecuti on version on 
the ground that the prosecutrix had not raised an alarm while being abducted. The 
prosecutrix in her statement categorically asserted that as soon as she was pushed inside 
the car she was threatened by the accused to keep quiet and not to raise any alarm, 
otherwise she would be killed. Under these circumstances to discredit the prosecutrix for 
not raising an alarm while the car was passing through the bus adda is a travesty of justi ce. 
The court overlooked the situati on in which a poor helpless minor girl had found herself 
in the company of three desperate young men who were threatening her and preventi ng 
her from raising any alarm. Again, if the investi gati ng offi  cer did not conduct the 
investi gati on properly or was negligent in not being able to trace out the driver or the car, 
how can that become a ground to discredit the testi mony of the prosecutrix? The 
prosecutrix had no control over the investi gati ng agency and the negligence of an 
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investi gati ng offi  cer could not aff ect the credibility of the statement of the prosecutrix. 
The trial court fell in error for discrediti ng the testi mony of the prosecutrix on that account. 
In our opinion, there was no delay in the lodging of the FIR either and if at all there was 
some delay, the same has not only been properly explained by the prosecuti on but in the 
facts and circumstances of the case was also natural. The courts cannot overlook the fact 
that in sexual off ences delay in the lodging of the FIR can be due to variety of reasons 
parti cularly the reluctance of the prosecutrix or her family members to go to the police 
and complain about the incident which concerns the reputati on of the prosecutrix and 
the honour of her family. It is only aft er giving it a cool thought that a complaint of sexual 
off ence is generally lodged. The prosecuti on has explained that as soon as Tirlok Singh PW 
6, father of the prosecutrix came to know from his wife, PW 7 about the incident he went 
to the village Sarpanch and complained to him. The Sarpanch of the village also got in 
touch with the Sarpanch of Village Pakhowal, where in the tubewell kotha of Ranjit Singh 
rape was committ ed, and an eff ort was made by the panchayats of the two villages to sit 
together and sett le the matt er. It was only when the Panchayats failed to provide any 
relief or render any justi ce to the prosecutrix, that she and her family decided to report 
the matt er to the police and before doing that naturally the father and mother of the 
prosecutrix discussed whether or not to lodge a report with the police in view of the 
repercussions it might have on the reputati on and future prospects of the marriage etc. of 
their daughter. Tirlok Singh PW 6 truthfully admitt ed that he entered into consultati on 
with his wife as to whether to lodge a report or not and the trial court appears to have 
misunderstood the reasons and justi fi cati on for the consultati on between Tirlok Singh and 
his wife when it found that the said circumstance had rendered the version of the 
prosecutrix doubtf ul. Her statement about the manner in which she was abducted and 
again left  near the school in the early hours of next morning has a ring of truth. It appears 
that the trial court searched for contradicti ons and variati ons in the statement of the 
prosecutrix microscopically, so as to disbelieve her version. The observati ons of the trial 
court that the story of the prosecutrix that she was left  near the examinati on centre next 
morning at about 6 a.m. was “not believable” as “the accused would be the last persons 
to extend sympathy to the prosecutrix” are not at all intelligible. The accused were not 
showing “any sympathy” to the prosecutrix while driving her at 6.00 a.m. next morning to 
the place from where she had been abducted but on the other hand were removing her 
from the kotha of Ranjit Singh and leaving her near the examinati on centre so as to avoid 
being detected. The criti cism by the trial court of the evidence of the prosecutrix as to 
why she did not complain to the lady teachers or to other girl students when she appeared 
for the examinati on at the centre and waited ti ll she went home and narrated the 
occurrence to her mother is unjusti fi ed. The conduct of the prosecutrix in this regard 
appears to us to be most natural. The trial court overlooked that a girl, in a traditi on-
bound non-permissive society in India, would be extremely reluctant even to admit that 
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any incident which is likely to refl ect upon her chasti ty had occurred, being conscious of 
the danger of being ostracized by the society or being looked down by the society. Her not 
informing the teachers or her friends at the examinati on centre under the circumstances 
cannot detract from her reliability. In the normal course of human conduct, this unmarried 
minor girl, would not like to give publicity to the traumati c experience she had undergone 
and would feel terribly embarrassed in relati on to the incident to narrate it to her teachers 
and others overpowered by a feeling of shame and her natural inclinati on would be to 
avoid talking about it to anyone, lest the family name and honour is brought into 
controversy. Therefore her informing her mother only on return to the parental house and 
no one else at the examinati on centre prior thereto is in accord with the natural human 
conduct of a female. The courts must, while evaluati ng evidence, remain alive to the fact 
that in a case of rape, no self-respecti ng woman would come forward in a court just to 
make a humiliati ng statement against her honour such as is involved in the commission of 
rape on her. In cases involving sexual molestati on, supposed considerati ons which have no 
material eff ect on the veracity of the prosecuti on case or even discrepancies in the 
statement of the prosecutrix should not, unless the discrepancies are such which are of 
fatal nature, be allowed to throw out an otherwise reliable prosecuti on case. The inherent 
bashfulness of the females and the tendency to conceal outrage of sexual aggression are 
factors which the courts should not overlook. The testi mony of the victi m in such cases is 
vital and unless there are compelling reasons which necessitate looking for corroborati on 
of her statement, the courts should fi nd no diffi  culty to act on the testi mony of a victi m of 
sexual assault alone to convict an accused where her testi mony inspires confi dence and is 
found to be reliable. Seeking corroborati on of her statement before relying upon the 
same, as a rule, in such cases amounts to adding insult to injury. Why should the evidence 
of a girl or a woman who complains of rape or sexual molestati on, be viewed with doubt, 
disbelief or suspicion? The court while appreciati ng the evidence of a prosecutrix may 
look for some assurance of her statement to sati sfy its judicial conscience, since she is a 
witness who is interested in the outcome of the charge levelled by her, but there is no 
requirement of law to insist upon corroborati on of her statement to base convicti on of an 
accused. The evidence of a victi m of sexual assault stands almost on a par with the 
evidence of an injured witness and to an extent is even more reliable. Just as a witness 
who has sustained some injury in the occurrence, which is not found to be self-infl icted, is 
considered to be a good witness in the sense that he is least likely to shield the real culprit, 
the evidence of a victi m of a sexual off ence is enti tled to great weight, absence of 
corroborati on notwithstanding. Corroborati ve evidence is not an imperati ve component 
of judicial credence in every case of rape. Corroborati on as a conditi on for judicial reliance 
on the testi mony of the prosecutrix is not a requirement of law but a guidance of prudence 
under given circumstances. It must not be overlooked that a woman or a girl subjected to 
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sexual assault is not an accomplice to the crime but is a victi m of another person's lust and 
it is improper and undesirable to test her evidence with a certain amount of suspicion, 
treati ng her as if she were an accomplice. Inferences have to be drawn from a given set of 
facts and circumstances with realisti c diversity and not dead uniformity lest that type of 
rigidity in the shape of rule of law is introduced through a new form of testi monial tyranny 
making justi ce a casualty. Courts cannot cling to a fossil formula and insist upon 
corroborati on even if, taken as a whole, the case spoken of by the victi m of sex crime 
strikes the judicial mind as probable. In State of Maharashtra v. Chandraprakash 
Kewalchand Jain Ahmadi, J. (as the Lord Chief Justi ce then was) speaking for the Bench 
summarised the positi on in the following words: (SCC p. 559, para 16)

“A prosecutrix of a sex off ence cannot be put on a par with an accomplice. She is in 
fact a victi m of the crime. The Evidence Act nowhere says that her evidence cannot 
be accepted unless it is corroborated in material parti culars. She is undoubtedly a 
competent witness under Secti on 118 and her evidence must receive the same weight 
as is att ached to an injured in cases of physical violence. The same degree of care 
and cauti on must att ach in the evaluati on of her evidence as in the case of an injured 
complainant or witness and no more. What is necessary is that the court must be 
alive to and conscious of the fact that it is dealing with the evidence of a person who 
is interested in the outcome of the charge levelled by her. If the court keeps this in 
mind and feels sati sfi ed that it can act on the evidence of the prosecutrix, there is no 
rule of law or practi ce incorporated in the Evidence Act similar to Illustrati on (b) to 
Secti on 114 which requires it to look for corroborati on. If for some reason the court is 
hesitant to place implicit reliance on the testi mony of the prosecutrix it may look for 
evidence which may lend assurance to her testi mony short of corroborati on required 
in the case of an accomplice. The nature of evidence required to lend assurance to the 
testi mony of the prosecutrix must necessarily depend on the facts and circumstances 
of each case. But if a prosecutrix is an adult and of full understanding the court is 
enti tled to base a convicti on on her evidence unless the same is shown to be infi rm 
and not trustworthy. If the totality of the circumstances appearing on the record of 
the case disclose that the prosecutrix does not have a strong moti ve to falsely involve 
the person charged, the court should ordinarily have no hesitati on in accepti ng her 
evidence.”

9.  We are in respectf ul agreement with the above expositi on of law. In the instant case our 
careful analysis of the statement of the prosecutrix has created an impression on our 
minds that she is a reliable and truthful witness. Her testi mony suff ers from no infi rmity 
or blemish whatsoever. We have no hesitati on in acti ng upon her testi mony alone without 
looking for any ‘corroborati on’. However, in this case there is ample corroborati on available 
on the record to lend further credence to the testi mony of the prosecutrix.

 .....
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13.  From the statement of the prosecutrix, it clearly emerges that she was abducted and 
forcibly subjected to sexual intercourse by the three respondents without her consent 
and against her will. In this fact situati on the questi on of age of the prosecutrix would 
pale into insignifi cance. However, in the present case, there is evidence on the record 
to establish that on the date of the occurrence, the prosecutrix was below 16 years of 
age. The prosecutrix herself and her parents deposed at the trial that her age was less 
than 16 years on the date of the occurrence. Their evidence is supported by the birth 
certi fi cate Ex. PJ. Both Tirlok Singh PW 6 and Gurdev Kaur PW 7, the father and mother 
of the prosecutrix respecti vely, explained that initi ally they had named their daughter, 
the prosecutrix, as Mahinder Kaur but her name was changed to ... (name omitt ed), as 
according to The Holy Guru Granth Sahib her name was required to start with the word 
‘chhachha’ and therefore in the school-leaving certi fi cate her name was correctly given. 
There was nothing to disbelieve the explanati on given by Tirlok Singh and Gurdev Kaur in 
that behalf. The trial court ignored the explanati on given by the parents observing that “it 
could not be swallowed being a belated one”. The trial court was in error. The fi rst occasion 
for inquiring from Tirlok Singh PW 6 about the change of the name of the prosecutrix was 
only at the trial when he was asked about Ex. PJ and there had been no earlier occasion for 
him to have made any such statement. It was, therefore, not a belated explanati on. That 
apart, even according to the lady doctor PW 1, the clinical examinati on of the prosecutrix 
established that she was less than 16 years of age on the date of the occurrence. The birth 
certi fi cate Ex. PJ was not only supported by the oral testi mony of Tirlok Singh PW 6 and 
Gurdev Kaur PW 7 but also by that of the school-leaving certi fi cate marked ‘B’. With a view 
to do complete justi ce, the trial court could have summoned the offi  cial concerned from 
the school to prove various entries in the school-leaving certi fi cate. From the material 
on the record, we have come to an unhesitati ng conclusion that the prosecutrix was less 
than 16 years of age when she was made a victi m of the lust of the respondents in the 
manner deposed to by her against her will and without her consent. The trial court did 
not return any positi ve fi nding as to whether or not the prosecutrix was below 16 years 
of age on 30-3-1984 and instead went on to observe that “even assuming for the sake of 
argument that the prosecutrix was less than 16 years of age on 30-3-1984, it could sti ll 
not help the case as she was not a reliable witness and was att empti ng to shield her own 
conduct by indulging in falsehood to implicate the respondents”. The enti re approach of 
the trial court in appreciati ng the prosecuti on evidence and drawing inferences therefrom 
was erroneous.

14.  The trial court not only erroneously disbelieved the prosecutrix, but quite uncharitably 
and unjusti fi ably even characterised her as “a girl of loose morals” or “such type of a girl”.

15.  What has shocked our judicial conscience all the more is the inference drawn by the court, 
based on no evidence and not even on a denied suggesti on, to the eff ect:
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“The more probability is that (prosecutrix) was a girl of loose character. She wanted 
to dupe her parents that she resided for one night at the house of her maternal uncle, 
but for reasons best known to her, she did not do so and she preferred to give company 
to some persons.”

16.  We must express our strong disapproval of the approach of the trial court and its casti ng 
a sti gma on the character of the prosecutrix. The observati ons lack sobriety expected of 
a Judge. Suchlike sti gmas have the potenti al of not only discouraging an even otherwise 
reluctant victi m of sexual assault to bring forth complaint for trial of criminals, thereby 
making the society suff er by letti  ng the criminal escape even a trial. The courts are expected 
to use self-restraint while recording such fi ndings which have larger repercussions so far as 
the future of the victi m of the sex crime is concerned and even wider implicati ons on the 
society as a whole — where the victi m of crime is discouraged — the criminal encouraged 
and in turn crime gets rewarded! Even in cases, unlike the present case, where there 
is some acceptable material on the record to show that the victi m was habituated to 
sexual intercourse, no such inference like the victi m being a girl of “loose moral character” 
is permissible to be drawn from that circumstance alone. Even if the prosecutrix, in a 
given case, has been promiscuous in her sexual behaviour earlier, she has a right to refuse 
to submit herself to sexual intercourse to anyone and everyone because she is not a 
vulnerable object or prey for being sexually assaulted by anyone and everyone. No sti gma, 
like the one as cast in the present case should be cast against such a witness by the courts, 
for aft er all it is the accused and not the victi m of sex crime who is on trial in the court.

17.  As a result of the aforesaid discussion, we fi nd that the prosecutrix has made a truthful 
statement and the prosecuti on has established the case against the respondents beyond 
every reasonable doubt. The trial court fell in error in acquitti  ng them of the charges 
levelled against them. The appreciati on of evidence by the trial court is not only 
unreasonable but perverse. The conclusions arrived at by the trial court are untenable 
and in the established facts and circumstances of the case, the view expressed by it is not 
a possible view. We, accordingly, set aside the judgment of the trial court and convict all 
the three respondents for off ences under Secti ons 363/366/368 and 376 IPC. So far as the 
sentence is concerned, the court has to strike a just balance. In this case the occurrence 
took place on 30-3-1984 (more than 11 years ago). The respondents were aged between 
21-24 years of age at the ti me when the off ence was committ ed. We are informed that 
the respondents have not been involved in any other off ence aft er they were acquitt ed 
by the trial court on 1-6-1985, more than a decade ago. All the respondents as well as 
the prosecutrix must have by now got married and sett led down in life. These are some 
of the factors which we need to take into considerati on while imposing an appropriate 
sentence on the respondents. We accordingly sentence the respondents for the off ence 
under Secti on 376 IPC to undergo fi ve years' RI each and to pay a fi ne of Rs 5000 each and 



SUPREME COURT ON CHILDREN360

in default of payment of fi ne to 1 year's RI each. For the off ence under Secti on 363 IPC we 
sentence them to undergo three years' RI each but impose no separate sentence for the 
off ence under Secti ons 366/368 IPC. The substanti ve sentences of imprisonment shall, 
however, run concurrently.

18.  This Court, in Delhi Domesti c Working Women's Forum v. Union of India, had suggested, 
on the formulati on of a scheme, that at the ti me of convicti on of a person found guilty of 
having committ ed the off ence of rape, the court shall award compensati on.

19.  In this case, we have, while convicti ng the respondents, imposed, for reasons already set 
out above, the sentence of 5 years' RI with fi ne of Rs 5000 and in default of payment of 
fi ne further RI for one year on each of the respondents for the off ence under Secti on 376 
IPC. Therefore, we do not, in the instant case, for those very reasons, consider it desirable 
to award any compensati on, in additi on to the fi ne already imposed, parti cularly as no 
scheme also appears to have been drawn up as yet.

20.  Before parti ng with the case, there is one other aspect which we would like to advert to.

21.  Of late, crime against women in general and rape in parti cular is on the increase. It is 
an irony that while we are celebrati ng woman's rights in all spheres, we show litt le or 
no concern for her honour. It is a sad refl ecti on on the atti  tude of indiff erence of the 
society towards the violati on of human dignity of the victi ms of sex crimes. We must 
remember that a rapist not only violates the victi m's privacy and personal integrity, but 
inevitably causes serious psychological as well as physical harm in the process. Rape is not 
merely a physical assault — it is oft en destructi ve of the whole personality of the victi m. 
A murderer destroys the physical body of his victi m, a rapist degrades the very soul of 
the helpless female. The courts, therefore, shoulder a great responsibility while trying 
an accused on charges of rape. They must deal with such cases with utmost sensiti vity. 
The courts should examine the broader probabiliti es of a case and not get swayed by 
minor contradicti ons or insignifi cant discrepancies in the statement of the prosecutrix, 
which are not of a fatal nature, to throw out an otherwise reliable prosecuti on case. If 
evidence of the prosecutrix inspires confi dence, it must be relied upon without seeking 
corroborati on of her statement in material parti culars. If for some reason the court fi nds 
it diffi  cult to place implicit reliance on her testi mony, it may look for evidence which 
may lend assurance to her testi mony, short of corroborati on required in the case of an 
accomplice. The testi mony of the prosecutrix must be appreciated in the background of 
the enti re case and the trial court must be alive to its responsibility and be sensiti ve while 
dealing with cases involving sexual molestati ons.

22.  There has been lately, lot of criti cism of the treatment of the victi ms of sexual assault in the 
court during their cross-examinati on. The provisions of Evidence Act regarding relevancy of 
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facts notwithstanding, some defence counsel adopt the strategy of conti nual questi oning 
of the prosecutrix as to the details of the rape. The victi m is required to repeat again and 
again the details of the rape incident not so much as to bring out the facts on record or to 
test her credibility but to test her story for inconsistencies with a view to att empt to twist 
the interpretati on of events given by her so as to make them appear inconsistent with 
her allegati ons. The court, therefore, should not sit as a silent spectator while the victi m 
of crime is being cross-examined by the defence. It must eff ecti vely control the recording 
of evidence in the court. While every lati tude should be given to the accused to test the 
veracity of the prosecutrix and the credibility of her version through cross-examinati on, 
the court must also ensure that cross-examinati on is not made a means of harassment or 
causing humiliati on to the victi m of crime. A victi m of rape, it must be remembered, has 
already undergone a traumati c experience and if she is made to repeat again and again, 
in unfamiliar surroundings what she had been subjected to, she may be too ashamed and 
even nervous or confused to speak and her silence or a confused stray sentence may be 
wrongly interpreted as “discrepancies and contradicti ons” in her evidence.

23.  The alarming frequency of crime against women led Parliament to enact Criminal Law 
(Amendment) Act, 1983 (Act 43 of 1983) to make the law of rape more realisti c. By the 
Amendment Act, Secti ons 375 and 376 were amended and certain more penal provisions 
were incorporated for punishing such custodians who molest a woman under their 
custody or care. Secti on 114-A was also added in the Evidence Act for drawing a conclusive 
presumpti on as to the absence of consent in certain prosecuti ons for rape, involving such 
custodians. Secti on 327 of the Code of Criminal Procedure which deals with the right of 
an accused to an open trial was also amended by additi on of sub-secti ons 2 and 3 aft er 
renumbering the old secti on as sub-secti on (1). Sub-secti ons 2 and 3 of Secti on 327 CrPC 
provide as follows:

“327. Court to be open.—

(2)  Notwithstanding anything contained in sub-secti on (1), the inquiry into and trial 
of rape or an off ence under Secti on 376, Secti on 376-A, Secti on 376-B, Secti on 
376-C or Secti on 376-D of the Indian Penal Code (45 of 1860) shall be conducted 
in camera:

 Provided that the presiding Judge may, if he thinks fi t, or on an applicati on made 
by either of the parti es, allow any parti cular person to have access to, or be or 
remain in, the room or building used by the court.

(3)  Where any proceedings are held under sub-secti on (2), it shall not be lawful for 
any person to print or publish any matt er in relati on to any such proceedings, 
except with the previous permission of the court.”

24.  These two provisions are in the nature of excepti on to the general rule of an open trial. In 
spite of the amendment, however, it is seen that the trial courts either are not conscious 
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of the amendment or do not realise its importance for hardly does one come across a case 
where the inquiry and trial of a rape case has been conducted by the court in camera. 
The expression that the inquiry into and trial of rape “shall be conducted in camera” as 
occurring in sub-secti on (2) of Secti on 327 CrPC is not only signifi cant but very important. 
It casts a duty on the court to conduct the trial of rape cases etc. invariably “in camera”. 
The courts are obliged to act in furtherance of the intenti on expressed by the legislature 
and not to ignore its mandate and must invariably take recourse to the provisions of 
Secti on 327(2) and (3) CrPC and hold the trial of rape cases in camera. It would enable the 
victi m of crime to be a litt le comfortable and answer the questi ons with greater ease in 
not too familiar surroundings. Trial in camera would not only be in keeping with the self-
respect of the victi m of crime and in tune with the legislati ve intent but is also likely to 
improve the quality of the evidence of a prosecutrix because she would not be so hesitant 
or bashful to depose frankly as she may be in an open court, under the gaze of public. 
The improved quality of her evidence would assist the courts in arriving at the truth and 
sift ing truth from falsehood. The High Courts would therefore be well-advised to draw the 
att enti on of the trial courts to the amended provisions of Secti on 327 CrPC and to impress 
upon the Presiding Offi  cers to invariably hold the trial of rape cases in camera, rather than 
in the open court as envisaged by Secti on 327(2) CrPC. When trials are held in camera, 
it would not be lawful for any person to print or publish any matt er in relati on to the 
proceedings in the case, except with the previous permission of the court as envisaged 
by Secti on 327(3) CrPC. This would save any further embarrassment being caused to the 
victi m of sex crime. Wherever possible, it may also be worth considering whether it would 
not be more desirable that the cases of sexual assaults on the females are tried by lady 
Judges, wherever available, so that the prosecutrix can make her statement with greater 
ease and assist the courts to properly discharge their duti es, without allowing the truth to 
be sacrifi ced at the altar of rigid technicaliti es while appreciati ng evidence in such cases. 
The courts should, as far as possible, avoid disclosing the name of the prosecutrix in their 
orders to save further embarrassment to the victi m of sex crime. The anonymity of the 
victi m of the crime must be maintained as far as possible throughout. In the present case, 
the trial court has repeatedly used the name of the victi m in its order under appeal, when 
it could have just referred to her as the prosecutrix. We need say no more on this aspect 
and hope that the trial courts would take recourse to the provisions of Secti ons 327(2) and 
(3) CrPC liberally. Trial of rape cases in camera should be the rule and an open trial in such 
cases an excepti on.

*****

[This judgement is also reported in 1996(2) SCC 384]
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State of Maharashtra 
vs. 

Priya Sharan Maharaj and Others

G.N. Ray and G.T. Nanavati , JJ.

G.T. Nanavati , J.— Leave granted.

2.  Heard the learned counsel.

3.  On 11-5-1991, one Purushott am Wasudeo Deshpande lodged a complaint at the Dhantoli 
Police Stati on, Nagpur that his two young daughters, Hema and Meera were kidnapped 
by Priya Sharan Maharaj (Respondent 1) with the help of Suhasini (Respondent 6) and 
Sharwari Devi (Respondent 7). On the basis of this report an off ence was registered under 
Secti ons 363 and 366 IPC. Investi gati on of that off ence disclosed that Kripalu Maharaj 
(Respondent 2), who claims to be a spiritual teacher and has his ashrams at Vrindavan 
and Mangadh, is a highly immoral person and in order to sati sfy his lust he, with the 
help of his disciples, including Respondents 1 and 3 to 7, used to enti ce young girls and 
have sexual intercourse with them against their wish. Respondent 2, through his disciples, 
used to impress upon the young girls that he is the incarnati on of Lord Krishna, that they 
should treat him as their husband and that what he was doing with them was in the 
nature of “Prasad” of God and by such acts they were really blessed. The investi gati on 
further disclosed that Meera, Hema and one Sulakshana were thus subjected to sexual 
intercourse by Kripalu Maharaj. Accordingly, the off ence which was registered against 
them earlier under Secti ons 363 and 366 IPC was altered to an off ence under Secti on 376 
IPC and all the seven respondents were shown as accused.

4.  On being charge-sheeted, they were put up for trial before the learned Second Additi onal 
Sessions Judge, Nagpur who had framed the following charge:

“1.  That, you above-named Accused 2, prior to 1987 at the house of one Nilu 
Chaurasia, in front of Vijay Talkies, Nagpur, committ ed rape on one Km Meera, d/o 
Purushott am Deshpande, aged 26 years, r/o Nagpur, against her will and without 
her consent, posing yourself, you are a divine spirit of Lord Krishna. So also, again 
in the month of February 1991, you Accused 2, posing yourself that you are a 
divine spirit of Lord Krishna, committ ed rape on said Km Meera Deshpande, at the 
house of one Shrivastava, near Previnamee School, Nagpur.

 Again on 16th day of January, 1990, at about 5.00 p.m. at the house of one Khatri, 
Kadhi Chowk, Nagpur, committ ed rape on one Sulakshana d/o Shyamsundar 



SUPREME COURT ON CHILDREN364

Pehankar, a girl aged about 14 years, r/o Juni Shukrawari, Nagpur. Again on 14-4-
1990, at about 5 p.m. at the house of one R.P. Shrivastava, Nagpur you committ ed 
rape on said Km Sulakshana, posing yourself that you are a divine spirit of Lord 
Krishna. 

 So also, in the month of September 1986, at the house of one Chaurasia, Near 
Vijay Talkies, Nagpur, you Accused 2, posing yourself, you are a divine spirit of 
Lord Krishna, committ ed rape on one Km Hema @ Brijgauri d/o Purushott am 
Deshpande, aged about 19 years, against her will and without her consent, and 
thereby you above-named Accused 2, committ ed an off ence punishable under 
Secti on 376 of the Indian Penal Code, within my cognizance.

2.  Secondly, that above-named Accused 2, on the aforesaid day, date, ti me and 
place, committ ed the off ence of rape on the said girls, and that you above-named 
Accused 1, 3, 4, 5, 6 and 7, in furtherance of your common intenti on, abett ed 
the said Accused 2, in the commission of the said off ence of rape, which was 
committ ed in consequence of your abetment. So also, you above-named Accused 
1, 3 to 7 were personally present at the ti me of commission of the said off ence, 
and that you all thereby committ ed off ences punishable under Secti ons 109 and 
114 read with Secti on 34 of the Indian Penal Code, within my cognizance.”

5.  Aggrieved by framing of the charge the respondents had preferred a revision applicati on 
but the High Court declined to interfere as it was open to the respondents to approach the 
Sessions Court itself for granti ng the reliefs prayed for. The respondents, therefore, fi led 
three applicati ons in the Sessions Court. Exhibit 36 was for modifi cati on of the charge and 
Exhibits 37 and 41 were for discharging them. At the ti me of hearing of these applicati ons, 
Exhibit 36 was not pressed. The learned Additi onal Sessions Judge rejected both the 
applicati ons for discharge.

6.  Against the order passed by the learned Additi onal Sessions Judge, the respondents 
preferred Criminal Revision Applicati on No. 130 of 1994 before the Nagpur Bench of the 
High Court of Bombay. The High Court, by an unduly long order running into 89 pages, 
allowed the revision applicati on, quashed the charge framed against the respondents and 
discharged them. The High Court was of the view that as fi ve acts of rape were committ ed 
during the period from September 1986 to February 1991 on three diff erent girls, the 
charge as framed was in contraventi on of the provisions of Secti on 219 of the Code of 
Criminal Procedure. It also held that the three girls had told lies and developed a false 
story against the respondents and that “no prudent man can dare to accept or believe” it. 
The State has, therefore, fi led this appeal.

7.  The learned counsel for the appellant contended that the High Court far exceeded the limits 
of considerati on at Secti on 227 stage and that has led to failure of justi ce. It committ ed an 
error of sift ing and weighing the material placed before the Court by applying the standard 
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of test and proof which is to be applied fi nally for deciding whether the accused is guilty 
or not. What was required to be considered at that stage was whether the material placed 
before the Court disclosed a strong suspicion against the accused. On the other hand, 
relying upon the judgments of this Court in Union of India v. Prafulla Kumar Samal and 
Niranjan Singh Karam Singh Punjabi v. Jitendra Bhimraj Bijjaya, the learned counsel for 
the respondents submitt ed that while considering an applicati on for discharge, if there 
is no suffi  cient ground for proceeding against the accused, the Court has the undoubted 
power to sift  and weigh the evidence for the limited purpose of fi nding out whether or 
not a prima facie case against the accused is made out. The material placed before the 
Court must disclose grave suspicion against the accused. When two views are equally 
possible and if the Court fi nds that the material produced before it while giving rise to 
some suspicion does not give rise to grave suspicion against the accused, it will be fully 
within its right to discharge the accused. He also submitt ed that at Secti on 227 stage the 
Judge cannot act merely as a post offi  ce or a mouthpiece of the prosecuti on, but has 
to consider the broad probabiliti es of the case, the total eff ect of the evidence and the 
documents produced before the Court, any basic infi rmiti es appearing in the case and so 
on. This is what the learned Additi onal Sessions Judge failed to do and the High Court has 
done. He has thus supported the judgment passed by the High Court.

8.  The law on the subject is now well sett led, as pointed out in Niranjan Singh Punjabi v. 
Jitendra Bijjaya that at Secti ons 227 and 228 stage the Court is required to evaluate the 
material and documents on record with a view to fi nding out if the facts emerging therefrom 
taken at their face value disclose the existence of all the ingredients consti tuti ng the 
alleged off ence. The Court may, for this limited purpose, sift  the evidence as it cannot be 
expected even at that initi al stage to accept all that the prosecuti on states as gospel truth 
even if it is opposed to common sense or the broad probabiliti es of the case. Therefore, 
at the stage of framing of the charge the Court has to consider the material with a view to 
fi nd out if there is ground for presuming that the accused has committ ed the off ence or 
that there is not suffi  cient ground for proceeding against him and not for the purpose of 
arriving at the conclusion that it is not likely to lead to a convicti on.

9.  What we fi nd from the judgment of the High Court is that the learned Judge, in order to 
ascertain the correct legal positi on, referred to various decisions and quoted extensively 
from them but did not apply the law correctly. The judgment also contains some quotati ons 
which have no relevance. Aft er referring to the case-law, the learned Judge has observed 
as under:

“Considering the facts and circumstances as obtained in the instant case, I am 
reminded of the learned observati ons of their Lordships while discussing or refl ecti ng 
on the criminal cases.”
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 and thereaft er quoted the following passage from the decision of this Court in State of 
Punjab v. Jagir Singh: (SCC pp. 285-86, para 23)

“23. A criminal trial is not like a fairy tale wherein one is free to give fl ight to one's 
imaginati on and fantasy. It concerns itself with the questi on as to whether the accused 
arraigned at the trial is guilty of the crime with which he is charged. Crime is an event 
in real life and is the product of interplay of diff erent human emoti ons. In arriving at 
the conclusion about the guilt of the accused charged with the commission of a crime, 
the court has to judge the evidence by the yardsti ck of probabiliti es, its intrinsic worth 
and the animus of witnesses. Every case in the fi nal analysis would have to depend 
upon its own facts. Although the benefi t of every reasonable doubt should be given to 
the accused, the courts should not at the same ti me reject evidence which is ex facie 
trustworthy on grounds which are fanciful or in the nature of conjectures.”

 That was not a case dealing with the scope and nature of enquiry at the stage of framing 
of charge. Those observati ons were obviously made in the context of appreciati on of 
evidence and standard of proof required for convicti ng the accused. This clearly indicates 
that the learned Judge failed to apply the correct test.

10.  The following observati ons again lead us to that conclusion:

“Giving conscious thought to the rival submissions of the learned counsel for the 
parti es, it is abundantly clear that except the statements of prosecutrix, there is 
no evidence directly or indirectly to corroborate their testi monies. According to Km 
Sulakshana she was molested initi ally on 16-1-1990 and subsequently on 14-4-1990 
however there is no disclosure to anyone including her parents. Considering her age 
at the relevant ti me, no injuries were found as indicated by Modi. Similarly though 
Km Meera alleged that she was molested prior to 1987 and in February 1991, instead 
of disclosing the nefarious acti viti es of Maharaj conti nued to stay in the company 
of Applicant 2 Kripaluji Maharaj and his disciples. She not only conti nued her stay 
with them but moved from place to place to preach the tenets of the cult of Kripaluji 
Maharaj. Similarly, though it is alleged by Km Hema that she was molested in the 
month of September 1986, she too conti nued to remain with Maharaj. Even it is not the 
case of the prosecuti on that these two sisters disclosed about the indecent acti viti es 
of Kripaluji Maharaj amongst themselves. Meera and Hema both are graduates and 
Km Sulakshana was an adolescent. It cannot be expected from such educated girls to 
conti nue to accompany the person who according to them, proved to be demon and to 
conti nue in his cult propagati ng his teachings. The conduct of all three girls not being 
in consonance with normal dispositi ons of prudent human beings, corroborati on thus, 
becomes a necessity or eminant (sic). Taking a broad view of the matt er, parti cularly 
various infi rmiti es and improbabiliti es, no man of prudence will give any importance 
to the story unfolded. It is, thus, clear that except the bare words of these three girls, 
there is no other evidence to corroborate their story. Anything said by victi m at or 
about the ti me of occurrence, to their parents and/or others, would form part of res 



SEXUAL EXPLOITATION 367

gestae. Such conduct can be a corroborati ve piece of evidence of her/their evidence. 
In other words, subsequent conduct not only is relevant but important and material.

 These three girls levelled allegati ons against Applicant 2 Kripaluji Maharaj aft er the lapse 
of considerable ti me i.e. aft er months and years and, therefore, the probability as depicted 
by the defence that it was at the instance of Nityanand, cannot be overruled. It needs 
menti on that no report was lodged by either of the girls at any ti me. It is also clear from 
the record that Nityanand's statement which was recorded on 11-5-1991 i.e. on the day on 
which the FIR was lodged by Purushott am Deshpande. Subsequently only the statements 
of all the three prosecutrix came to be recorded. Even in the FIR there is no whisper that 
at any ti me, Applicant 2 had committ ed rape on any of the prosecutrix or on any other 
disciple.

So the evidence does not become reliable merely because it has been corroborated by 
a number of witnesses of the same brand.

In this case, there is unreasonable, inordinate or extraordinary delay in levelling 
allegati ons of physical molestati on or rape committ ed, by all the three prosecutrix 
against a saintly old man of 69 years of age who renounced the world and became 
engrossed in spiritual world. The explanati on as could be revealed from the statements 
of the prosecutrix that the disciples of Kripaluji Maharaj all the while stated that he is 
an incarnati on of God and whatever happened with them, be taken as a “Prasad” or 
blessing of God and so not to disclose to anyone, is diffi  cult to digest as the chasti ty 
is the jewel of the Indian woman and no woman will consider the sexual intercourse 
against her will as Prasad or blessing of God.

It also does not stand to reason that a saintly man who has thousands/millions of 
disciples all over India, direct his own disciple and in their presence will commit sexual 
intercourse with the pracharak of his cult.

Considering the overall eff ect of the evidence collected by the prosecuti on, there is 
according to me, no ring of truth. No prudent man can dare to accept or believe the 
infi rm and improbable evidence of the prosecutrix.

All these facts go to show that the girls evidently told lies and developed false story 
against Applicant 2 and his disciples.”

11.  The above-quoted paragraphs from the judgment clearly disclose that the High Court was 
much infl uenced by the submission made on behalf of the defence that Kripalu Maharaj is 
a saintly old man, who has renounced the world, who is engrossed in spiritual acti vity and 
who has thousands/millions of disciples all over India and, therefore, he was not likely to 
indulge in the illegal acts alleged against him. It failed to appreciate that it is not unusual 
to come across cases where the so-called spiritual heads exploit young girls and women 
who become their disciples and come under their spell. Moreover, the reasoning of the 
High Court that it also does not stand to reason that a saintly man who has thousands/
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millions of disciples all over India would commit sexual intercourse with the pracharak of 
his cult in the presence of his disciples stands viti ated because of the vice of misreading 
the statements. The three girls have nowhere stated in their statements that R-2 had 
sexual intercourse with them in the presence of other disciples. The High Court gave too 
much importance to the conduct of the three victi ms and the delay in disclosing those 
illegal acts to their parents and the police. What the High Court has failed to appreciate 
is how a victi m of such an off ence will behave would depend upon the circumstances 
in which she is placed. It oft en happens that such victi ms do not complain against such 
illegal acts immediately because of factors like fear or shame or uncertainti es about the 
reacti ons of their parents or husbands in case of married girls or women and the adverse 
consequences which, they apprehend, would follow because of disclosure of such acts. 
What the three girls had stated in their statements was not inherently improbable or 
unnatural. They have disclosed the reasons why they could not immediately complain 
about those illegal acts for such a long ti me. What the High Court has failed to appreciate 
is that while making a complaint to the police or giving their statements they were not 
required to give detailed explanati ons. As stated earlier, what the Court has to consider 
at the stage of framing of the charge is whether the version of the person complaining 
together with his/her explanati on is prima facie believable or not. It was, therefore, not 
proper for the High Court to seek independent corroborati on at that stage and to quash 
the charge and discharge the accused in absence thereof. It was also improper to describe 
the version of Sulakshana as false because no extensive injuries were noti ced on her 
person while she was examined by a doctor on the basis of some observati ons made in 
Modi's textbook on “Medical Jurisprudence and Toxicology”. We do not think it proper to 
say anything further as, in the view that we are taking, the accused will have to face a trial 
and whatever observati ons we make now may cause some prejudice to them at the trial. 
We would only say that the High Court was wholly wrong in discarding the material placed 
before the Court as false and discharging the accused on that ground.

12.  Before us also the learned counsel for the respondents had made a grievance that the 
charge as framed was not in accordance with Secti on 219 of the Criminal Procedure Code. 
The applicati on, Exhibit 36, was made to the Sessions Court for modifi cati on of the charge 
so as to make it consistent with Secti on 219. That applicati on was not pressed and the 
Court was invited to dispose of the other applicati ons made by them for quashing the 
charge and discharging them. As we are inclined to allow this appeal the Sessions Court 
will have to now consider afresh whether the charge is required to be altered or amended.

13.  We, therefore, allow this appeal, set aside the judgment and order passed by the High 
Court and direct the Sessions Court to proceed further with the trial in accordance with 
law. The trial court shall do so aft er re-examining the material and hearing the learned 
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Public Prosecutor and the lawyer for the accused on the questi on of amending or altering 
the charge so as to make it consistent with the relevant provisions of the Code and also 
aft er considering whether it will be possible to try all the off ences at one trial or that they 
will have to be tried separately.

*****

[This judgement is also reported in 1997(4) SCC 393]



SUPREME COURT OF INDIA

Sakshi
vs.

Union of India (UOI) and Others

S. Rajendra Babu C.J, G.P.Mathur, J

This writ peti ti on under Arti cle 32 of the Consti tuti on has been fi led by way of public interest 
liti gati on, by Sakshi, which is an organisati on to provide legal, medical, residenti al, psychological 
or any other help, assistance or charitable support for women, in parti cular those who are 
victi ms of any kind of sexual abuse and/or harassment, violence or any kind of atrocity or 
violati on and is a violence interventi on center. The respondents arrayed in the writ peti ti on are 
(1) Union of India; (2) Ministry of Law and Justi ce; and (3) Commissioner of Police, New Delhi. 
The main reliefs claimed in the writ peti ti on arc as under :

A)  Issue a writ in the nature of a declarati on or any other appropriate writ or directi on 
declaring inter alia that "sexual intercourse" as contained in Secti on 375 of the Indian Penal 
Code shall include all forms of penetrati on such as penile/vaginal penetrati on, penile/
oral penetrati on, penile/anal penetrati on, fi nger/vaginal and fi nger/anal penetrati on and 
object/vaginal penetrati on;

B)  Consequently, issue a writ, order or directi on in the nature of a directi on to the respondents 
and its servants and agents to register all such cases found to be truly on investi gati on, 
off ences falling within the broadened interpretati on of "sexual intercourse" set out in 
prayer (A) aforesaid as off ences under Secti on 375, 376 and 376A to 376D of the Indian 
Penal Code, 1860;

C)  Issue such other writ order or directi on as this Hon'ble Court may deem appropriate in the 
present facts and circumstances.

 The peti ti on is thus restricted to a declaratory relief and consequenti al directi ons.

2.  It is set out in the writ peti ti on that the peti ti oner has noti ced with growing concern the 
dramati c increase of violence, in parti cular sexual violence against women and children as 
well as the implementati on of the provisions of Indian Penal Code namely Secti ons 377, 
375/376 and 354 by the respondent authoriti es. The existi ng trend of the respondent 
authoriti es has been to treat sexual violence, other than penile/vaginal penetrati on, as 
lesser off ences falling under either Secti on 377 or 354 of the IPC and not as a sexual 
off ence under Secti on 375/376 IPC. It has been found that off ences such as sexual abuse 
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of minor children and women by penetrati on other than penile/vaginal penetrati on, which 
would take any other form and could also be through use of objects whose impact on the 
victi ms is in no manner less than the trauma of penile/vaginal penetrati on as traditi onally 
understood under Secti on 375/376, have been treated as off ences tailing under Secti on 
354 of the IPC as outraging the modesty of a women or under Secti on 377 IPC as unnatural 
off enses. 

[3…26]

27.  The other aspect which has been highlighted and needs considerati on relates to providing 
protecti on to a victi m of sexual abuse at the ti me of recording his statement in court. The 
main suggesti ons made by the peti ti oner are for incorporati ng special provisions in child 
sexual abuse cases to the following eff ect: 

(i)  permitti  ng use of a videotaped interview of the child's statement by the judge (in the 
presence of a child support person),

(ii)  allow a child to testi fy via closed circuit television or from behind a screen to obtain a 
full and candid account of the acts complained of.

(iii)  The cross examinati on of a minor should only be carried out by the judge based on 
writt en questi ons submitt ed by the defense upon perusal of the testi mony of the 
minor

(iv)  Whenever a child is required to give testi mony, suffi  cient breaks should be given as 
and when required by the child.

28.  The Law Commission, in its response, did not accept the said request in view of Secti on 
273 Cr.P.C. as in its opinion the principle of the said Secti on which is founded upon 
natural justi ce, cannot be done away in trials and inquiries concerning sexual off ences. 
The Commission, however, observed that in an appropriate case it may be open to the 
prosecuti on to request the Court to provide a screen in such a manner that the victi m 
does not see the accused while at the same ti me provide an opportunity to the accused to 
listen to the testi mony of the victi m and give appropriate instructi ons to his counsel for an 
eff ecti ve cross-examinati on. The Law Commission suggested that with a view to allay any 
apprehensions on this score, a proviso can be placed above the Explanati on to Secti on 273 
of the Criminal Procedure Code to the following eff ect: "Provided that where the evidence 
of a person below sixteen years who is alleged to have been subjected to sexual assault or 
any other sexual off ence, is to be recorded, the Court may, take appropriate measures to 
ensure that such person is not confronted by the accused while at the same ti me ensuring 
the right of cross-examinati on of the accused.".
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29.  Ms. Meenakshi Arora has referred to a decision of the Canadian Supreme Court in Her 
Majesty The Queen, Appellant v. D.O.L., Respondent and the Att orney General of Canada, 
etc. (1993) 4 SCR 419, wherein the consti tuti onal validity of Secti on 715.1 of the Criminal 
Code was examined. This secti on provides that in any proceeding relati ng to certain 
sexual off ences in which the complainant was under age of eighteen years at the ti me 
the off ence is alleged to have been committ ed, a videotape made within a reasonable 
ti me aft er the alleged off ence in which the complainant describes the act complained 
of, is admissible in evidence, if the complainant while testi fying adopts the contents of 
the videotape. The Court of Appeal had declared Secti on 715.1 unconsti tuti onal on the 
ground that the same contravened Secti ons 7 and 11(d) of the Canadian Charter of Rights 
and Freedoms and could not be sustained under Secti on 1. The Supreme Court took note 
of some glaring features in such type of cases viz. the innate power imbalance which exists 
between abuser and the abused child; a failure to recognise that the occurrence of child 
sexual abuse is one intertwined with the sexual abuse of all women, regardless of age; and 
that the Court cannot disregard the propensity of victi ms of sexual abuse to fail to report 
the abuse in order to conceal their plight from insti tuti ons without the criminal justi ce 
system which hold stereotypical and biased views about the victi misati on of women. 
The Court accordingly held that the procedures set out in Secti on 715.1 are designed to 
diminish the stress and trauma suff ered by child complainants as a byproduct of their role 
in the criminal justi ce system. The "system induced trauma" oft en ulti mately serves to 
re-victi mize the young complainant. The Secti on was intended to preserve the evidence 
of the child and to remove the need for them to repeat their story many ti mes. It is oft en 
repeti ti on of the story that results in the infl icti on of trauma and stress upon a child who is 
made to believe that she is not being believed and that her experiences are not validated. 
The benefi ts such a provision would have in limiti ng the strain imposed on child witness 
who arc required to provide detailed testi mony about confusing, embarrassing and 
frightf ul incidents of abuse in an inti midati ng, confrontati onal and oft en hosti le court room 
atmosphere. Another advantage aff orded by the Secti on is the opportunity for the child 
to answer delicate questi ons about the abuse in a more controlled, less stressful and less 
hosti le environment, a factor which according to social science research, may drasti cally 
increase the likelihood of eliciti ng the truth about the events at hand. The videotape 
testi mony enables the Court to hear a more accurate account of what the child was saying 
about the incident at the ti me it fi rst came to light and the videotape of an early interview 
if used in evidence can supplement the evidence of a child who is inarti culate or forgetf ul 
at the trial. The Secti on also acts to remove the pressure placed on a child victi m of sexual 
assault when the att ainment of "truth" depends enti rely on her ability to control her fear, 
her shame and the horror of being face to face with the accused when she must describe 
her abuse in a compelling and coherent manner. The Court also observed that the rules 
of evidence have not been consti tuti onalised into unaltered principles of fundamental 
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justi ce. Neither should they be interpreted in a restricti ve manner which may essenti ally 
defeat their purpose of seeking truth and justi ce. Rules of evidence, as much as the law 
itself, are not cast in stone and will evolve with ti me. The Court accordingly reversed the 
judgment of Court of Appeal and upheld the consti tuti onality of Secti on 715.1.

30.  We will briefl y refer to the statutory provisions governing the situati on. Secti on 273 Cr.P.C. 
lays down that except as otherwise expressly provided, all evidence taken in the course 
of the trial or other proceedings shall be taken in the presence of the accused, or when 
his personal att endance is dispensed with, in the presence of his pleader. Sub-secti on 
(1) of Secti on 327 Cr.P.C. lays down that any Criminal Court enquiring into or trying any 
off ence shall be deemed to be open Court to which the public generally may have access, 
so, far as the same can conveniently contain them. Sub-secti on (2) of the same Secti ons 
says that notwithstanding anything contained in Sub-secti on (1) the inquiry into the trial 
of rape or an off ence under Secti on 376, Secti on 376A, Secti on 376B, Secti on 376C or 
Secti on 376D of the Indian Penal Code shall be conducted in camera. Under the proviso 
to this sub-secti on the Presiding Judge may, if he thinks fi t, or on an applicati on made by 
either of the parti es, allow any parti cular person to have access to, or be or remain in, 
the room or building used by the court. It is rather surprising that the legislature while 
incorporati ng Sub-secti on (2) to Secti on 327 by amending Act 43 of 1983 failed to take 
note of off ences under Secti on 354 and 377 IPC and omitt ed to menti on the aforesaid 
provisions. Depositi on of the victi ms of off ences under Secti on 354 and 377 IPC can at 
ti mes be very embarrassing to them.

31.  The whole inquiry before a Court being to elicit the truth, it is absolutely necessary that the 
victi m or the witnesses are able to depose about the enti re incident in a free atmosphere 
without any embarrassment. Secti on 273 Cr.P.C. merely requires the evidence to be taken 
in the presence of the accused. The Secti on, however, does not say that the evidence 
should be recorded in such a manner that the accused should have full view of the victi m 
or the witnesses. Recording of evidence by way of video conferencing vis-a-vis Secti on 
273 Cr.P.C. has been held to be permissible in a recent decision of this Court in State of 
Maharashtra v. 2003CriLJ2033 . There is major diff erence between substanti ve provisions 
defi ning crimes and providing punishment for the same and procedural enactment laying 
down the procedure of trial of such off ences. Rules of procedure are hand-maiden of 
justi ce and are meant to advance and not to obstruct the cause of justi ce. It is, therefore, 
permissible for the Court to expand or enlarge the meanings of such provisions in order 
to elicit the truth and do justi ce with the parti es.

32.  The mere sight of the accused may induce an element of extreme fear in the mind of the 
victi m or the witnesses or can put them in a state of shock. In such a situati on he or she 
may not be able to give full details of the incident which may result in miscarriage of justi ce. 
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therefore, a screen or some such arrangement can be made where the victi m or witnesses 
do not have to undergo the trauma of seeing the body or the face of the accused. Oft en 
the questi ons put in cross-examinati on are purposely designed to embarrass or confuse 
the victi ms of rape and child abuse. The object is that out of the feeling of shame or 
embarrassment, the victi m may not speak out or give details of certain acts committ ed 
by the accused. It will, therefore, be bett er if the questi ons to be put by the accused in 
cross-examinati on are given in writi ng to the Presiding Offi  cer of the Court, who may put 
the same to the victi m or witnesses in a language which is not embarrassing. There can 
hardly be any objecti on to the other suggesti on given by the peti ti oner that whenever a 
child or victi m of rape is required to give testi mony, suffi  cient breaks should be given as 
and when required. The provisions of Sub-secti on (2) of Secti on 327 Cr.P.C. should also 
apply in inquiry or trial of off ences under Secti on 354 and 377 IPC.

33.  In State of Punjab v.: 1996CriLJ1728 this Court had highlighted the importance of provisions 
of Secti on 327(2) and (3) Cr.P.C. and a directi on was issued not to ignore the mandate of 
the aforesaid provisions and to hold the trial of rape cases in camera. It was also pointed 
out that such a trial in camera would enable the victi m of crime to be a litt le comfortable 
and answer the questi ons with greater ease and thereby improve the quality of evidence 
of a prosecutrix because there she would not be so hesitant or bashful to depose frankly 
as she may be in an open court, under the gaze of the public. It was further directed that 
as far as possible trial of such cases may be conducted by lady Judges wherever available 
so that the prosecutrix can make a statement with greater ease and assist the court to 
properly discharge their duti es, without allowing the truth to be sacrifi ced at the altar of 
rigid technicaliti es.

34.  The writ peti ti on is accordingly disposed of with the following directi ons:

(1)  The provisions of Sub-secti on (2) of Secti on 327 Cr.P.C. shall, in additi on to the off ences 
menti oned in the sub-secti on, would also apply in inquiry or trial of off ences under 
Secti ons 354 and 377 IPC.

(2)  In holding trial of child sex abuse or rape:

(i)  a screen or some such arrangements may be made where the victi m or witnesses 
(who may be equally vulnerable like the victi m) do not see the body or face of the 
accused;

(ii)  the questi ons put in cross-examinati on on behalf of the accused, in so far as they 
relate directly to the incident should be given in writi ng to the Presiding Offi  cer 
of the Court who may put them to the victi m or witnesses in a language which is 
clear and is not embarrassing;
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(iii)  the victi m of child abuse or rape, while giving testi mony in court, should be 
allowed suffi  cient breaks as and when required.

 These directi ons are in additi on to those given in State of Punjab v. Gurmit Singh.

35.  The suggesti ons made by the peti ti oners will advance the cause of justi ce and are in the 
larger interest of society. The cases of child abuse and rape are increasing at alarming 
speed and appropriate legislati on in this regard is, therefore, urgently required. We hope 
and trust that the Parliament will give serious att enti on to the points highlighted by the 
peti ti oner and make appropriate legislati on with all the promptness which it deserves.

[36…37]

[This Judgment is also reported in 2004(5) SCC 518] 
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R.C. LAHOTI, J.— 

...9. Having heard the learned counsel for the parti es we are of the opinion that the High Court 
was not justi fi ed in reversing the convicti on of the respondent and recording the order of 
acquitt al. It is true that the golden thread which runs throughout the cobweb of criminal 
jurisprudence as administered in India is that nine guilty may escape but one innocent 
should not suff er. But at the same ti me no guilty should escape unpunished once the 
guilt has been proved to hilt. An unmerited acquitt al does no good to the society. If the 
prosecuti on has succeeded in making out a convincing case for recording a fi nding as to 
the accused being guilty, the court should not lean in favour of acquitt al by giving weight 
to irrelevant or insignifi cant circumstances or by resorti ng to technicaliti es or by assuming 
doubts and giving benefi t thereof where none exists. A doubt, as understood in criminal 
jurisprudence, has to be a reasonable doubt and not an excuse for a fi nding in favour of 
acquitt al. An unmerited acquitt al encourages wolves in the society being on the prowl 
for easy prey, more so when the victi ms of crime are helpless females. It is the spurt in 
the number of unmerited acquitt als recorded by criminal courts which gives rise to the 
demand for death sentence to the rapists. The courts have to display a greater sense of 
responsibility and to be more sensiti ve while dealing with charges of sexual assault on 
women. In Bharwada Bhoginbhai Hirjibhai v. State of Gujarat this Court observed that 
refusal to act on the testi mony of a victi m of sexual assault in the absence of corroborati on 
as a rule, is adding insult to injury. This Court deprecated viewing evidence of such victi m 
with the aid of spectacles fi tt ed with lenses ti nted with doubt, disbelief or suspicion. We 
need only remind ourselves of what this Court has said through one of us (Dr A.S. Anand, 
J. as his Lordship then was) in State of Punjab v. Gurmeet Singh: (SCC p. 403, para 21)

“A rapist not only violates the victi m's privacy and personal integrity, but inevitably 
causes serious psychological as well as physical harm in the process. Rape is not merely 
a physical assault — it is oft en destructi ve of the whole personality of the victi m. A 
murderer destroys the physical body of his victi m, a rapist degrades the very soul of 
the helpless female. The courts, therefore, shoulder a great responsibility while trying 
an accused on charges of rape. They must deal with such cases with utmost sensiti vity. 
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The courts should examine the broader probabiliti es of a case and not get swayed by 
minor contradicti ons or insignifi cant discrepancies in the statement of the prosecutrix, 
which are not of a fatal nature, to throw out an otherwise reliable prosecuti on case.”

10.  The questi ons arising for considerati on before us are: whether the prosecuti on story, 
as alleged, inspires confi dence of the court on the evidence adduced? Whether the 
prosecutrix, is a witness worthy of reliance? Whether the testi mony of a prosecutrix 
who has been a victi m of rape stands in need of corroborati on and, if so, whether 
such corroborati on is available in the facts of the present case? What was the age of 
the prosecutrix? Whether she was a consenti ng party to the crime? Whether there was 
unexplained delay in lodging the FIR?

11.  It is well sett led that a prosecutrix complaining of having been a victi m of the off ence 
of rape is not an accomplice aft er the crime. There is no rule of law that her testi mony 
cannot be acted without corroborati on in material parti culars. Her testi mony has to be 
appreciated on the principle of probabiliti es just as the testi mony of any other witness; a 
high degree of probability having been shown to exist in view of the subject-matt er being 
a criminal charge. However, if the court of facts may fi nd it diffi  cult to accept the version 
of the prosecutrix on its face value, it may search for evidence, direct or circumstanti al, 
which would lend assurance to her testi mony. Assurance, short of corroborati on as 
understood in the context of an accomplice would do. Reference may be had to a long 
chain of decisions, some of which are Rameshwar, Sidheswar Ganguly, Madho Ram, State 
of Maharashtra v. Chandraprakash Kewalchand Jain, Madan Gopal Kakkad, Narayan, 
Karnel Singh, Bodhisatt wa Gautam and Gurmeet Singh. We may quote from the last of 
the abovesaid decisions where the rule for appreciati ng the evidence of the prosecutrix in 
such cases has been succinctly summed up in the following words: (SCC p. 403, para 21)

“If evidence of the prosecutrix inspires confi dence, it must be relied upon without 
seeking corroborati on of her statement in material parti culars. If for some reason 
the court fi nds it diffi  cult to place implicit reliance on her testi mony, it may look for 
evidence which may lend assurance to her testi mony, short of corroborati on required 
in the case of an accomplice. The testi mony of the prosecutrix must be appreciated in 
the background of the enti re case and the trial court must be alive to its responsibility 
and be sensiti ve while dealing with cases involving sexual molestati ons.”

 .....

14.  It is true that the incident dated 1-10-1993 was reported to the police on 5-10-1993. The 
prosecutrix was a married woman. Her muklana ceremony had not taken place. Muklana 
ceremony is a rural custom prevalent in Rajasthan, whereunder the bride is left  with the 
parents aft er marriage having been performed and is taken away by the husband and/
or the in-laws to live with them only aft er a lapse of ti me. The origin of the custom owes 
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its existence to performance of child-marriages which are widely prevalent there. The 
muklana was yet to take place. The prosecutrix was a virgin prior to the commission of 
the crime and this fact fi nds support from the medical evidence. The parents of such 
a prosecutrix would obviously be chary to such an incident gaining publicity because it 
would have serious implicati ons for the reputati on of the family and also on the married 
life of the victi m. The husband and the in-laws having become aware of the incident may 
even refuse to carry the girl to reside with them. The incident if publicised may have 
been an end to the marriage of the prosecutrix. Added to this is the communal ti nge 
which was sought to be given by the community of the accused. PW 10, the father of the 
prosecutrix, the prosecutrix, PW 2 and other witnesses have stated that while they were 
about to move to the police stati on they were prevented from doing so by the community 
fellows of the accused who persuaded them not to lodge a report with the police and 
instead to have the matt er sett led by convening a panchayat of the village people. Aft er 
all the family of the victi m had to live in the village in spite of the incident having taken 
place. The explanati on is not an aft erthought. An indicati on thereof is to be found in the 
FIR itself where the complainant has stated — “the delay in lodging the report is due to 
village panchayat, insult and social disrepute”. Nothing has been brought out in the cross-
examinati on of the witnesses to doubt the truth and reasonableness of the explanati on 
so off ered.

15.  We may however state that a mere delay in lodging the FIR cannot be a ground by itself 
for throwing the enti re prosecuti on case overboard. The court has to seek an explanati on 
for delay and test the truthfulness and plausibility of the reason assigned. If the delay is 
explained to the sati sfacti on of the court it cannot be counted against the prosecuti on. In 
State of Rajasthan v. Narayan this Court observed: (SCC p. 623, para 6)

“True it is that the complaint was lodged two days later but as stated earlier Indian 
society being what it is the victi ms of such a crime ordinarily consult relati ves and 
are hesitant to approach the police since it involves the questi on of morality and 
chasti ty of a married woman. A woman and her relati ves have to struggle with several 
situati ons before deciding to approach the police....”

16.  In State of Punjab v. Gurmeet Singh this Court has held: (SCC p. 394, para 8)

“The courts cannot overlook the fact that in sexual off ences delay in the lodging of 
the FIR can be due to variety of reasons parti cularly the reluctance of the prosecutrix 
or her family members to go to the police and complain about the incident which 
concerns the reputati on of the prosecutrix and the honour of her family. It is only aft er 
giving it a cool thought that a complaint of sexual off ence is generally lodged. ”

17.  So are the observati ons made by this Court in Karnel Singh v. State of M.P. repelling the 
defence contenti on based on delay in lodging the FIR. In the present case, in our opinion 
the delay in lodging the FIR has been sati sfactorily explained.
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18.  Absence of injuries on the person of the prosecutrix has weighed with the High Court for 
inferring consent on the part of the prosecutrix. We are not at all convinced. We have 
already noti ced that the delay in medical examinati on of the prosecutrix was occasioned 
by the factum of the lodging of the FIR having been delayed for the reasons which we have 
already discussed. The prosecutrix was in her teens. The perpetrator of the crime was an 
able-bodied youth bustling with energy and determined to fulfi l his lust armed with a knife 
in his hand and having succeeded in forcefully removing the victi m to a secluded place 
where there was none around to help the prosecutrix in her defence. The injuries which 
the prosecutrix suff ered or might have suff ered in defending herself and off ering resistance 
to the accused were abrasions or bruises which would heal up in the ordinary course of 
nature within 2 to 3 days of the incident. The absence of visible marks of injuries on the 
person of the prosecutrix on the date of her medical examinati on would not necessarily 
mean that she had not suff ered any injuries or that she had off ered no resistance at the 
ti me of commission of the crime. Absence of injuries on the person of the prosecutrix is 
not necessarily an evidence of falsity of the allegati on or an evidence of consent on the 
part of the prosecutrix. It will all depend on the facts and circumstances of each case. In 
Sk. Zakir absence of any injuries on the person of the prosecutrix, who was the helpless 
victi m of rape, belonging to a backward community, living in a remote area not knowing 
the need of rushing to a doctor aft er the occurrence of the incident, was held not enough 
for discrediti ng the statement of the prosecutrix if the other evidence was believable. In 
Balwant Singh this Court held that every resistance need not necessarily be accompanied 
by some injury on the body of the victi m; the prosecutrix being a girl of 19/20 years of 
age was not in the facts and circumstances of the case expected to off er such resistance 
as would cause injuries to her body. In Karnel Singh the prosecutrix was made to lie down 
on a pile of sand. This Court held that absence of marks of external injuries on the person 
of the prosecutrix cannot be adopted as a formula for inferring consent on the part of the 
prosecutrix and holding that she was a willing party to the act of sexual intercourse. It 
will all depend on the facts and circumstances of each case. A Judge of facts shall have to 
apply a common-sense rule while testi ng the reasonability of the prosecuti on case. The 
prosecutrix on account of age or infi rmity or overpowered by fear or force may have been 
incapable of off ering any resistance. She might have sustained injuries but on account of 
lapse of ti me the injuries might have healed and marks vanished.

19.  For the off ence of rape as defi ned in Secti on 375 of the Indian Penal Code, the sexual 
intercourse should have been against the will of the woman or without her consent. 
Consent is immaterial in certain circumstances covered by clauses thirdly to sixthly, the 
last one being when the woman is under 16 years of age. Based on these provisions, an 
argument is usually advanced on behalf of the accused charged with rape that the absence 
of proof of want of consent where the prosecutrix is not under 16 years of age takes the 
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assault out of the purview of Secti on 375 of the Indian Penal Code. Certainly consent is no 
defence if the victi m has been proved to be under 16 years of age. If she be of 16 years of 
age or above, her consent cannot be presumed; an inference as to consent can be drawn 
if only based on evidence or probabiliti es of the case. The victi m of rape stati ng on oath 
that she was forcibly subjected to sexual intercourse or that the act was done without her 
consent, has to be believed and accepted like any other testi mony unless there is material 
available to draw an inference as to her consent or else the testi mony of prosecutrix is 
such as would be inherently improbable. The prosecutrix before us had just crossed the 
age of 16 years. She has clearly stated that she was subjected to sexual intercourse forcibly 
by the accused. She was not a consenti ng party. She off ered resistance to the best of her 
ability but she succumbed and fell victi m to the force employed by the accused. She has 
narrated how she was approached by the accused while she was busy washing clothes 
near her hut. The accused initi ally asked for water in a lota. Then the accused asked for 
a knife on the pretext that it was needed for peeling cucumber. The accused was gaining 
ti me to ascertain if the prosecutrix was alone. No sooner the prosecutrix turned her back 
unmindful of what lay ahead, her hand was caught hold of by the accused and twisted 
behind her back. The accused pushed her to a bhiti an, a secluded place. She was thrown 
on the ground. The accused put his knee on her chest so as to overpower her. Her shouti ng 
was thrott led by the accused who placed his palm on her mouth and later covered her 
mouth by a towel pressed against her lips. She was then raped. Blood oozed out from her 
private parts. Having fi nished his act the accused left  her alone and took to his heels. The 
prosecutrix was weeping. She narrated the incident to a woman described as “the wife 
of Udai Singh” and to her father in quick succession. The statement of the father of the 
prosecutrix corroborates her in all material parti culars and is admissible in evidence and 
relevant under Secti on 157 as her former statement corroborati ng her testi mony as also 
under Secti on 8 of the Evidence Act as evidence of her conduct. In spite of delay in medical 
examinati on in the circumstances already discussed the medical evidence corroborates 
the testi mony of the prosecutrix. According to Dr Jetha, he had found the hymen ruptured 
in multi ple radial tears, the edges of which showed healing at most of the places and mild 
tenderness. The prosecutrix was not used to sexual intercourse. Pieces of broken bangles 
were found at the place of the incident and seized. The Forensic Science Laboratory has 
found (vide report Ex. P-9) presence of human semen on the lehenga seized from the 
prosecutrix. It is true that “the wife of Udai Singh” has not been examined. It would have 
been bett er if she would have been examined. However, no dent is caused in the case 
of the prosecuti on by her non-examinati on. She would have repeated the same story 
as has been narrated by the father of the prosecutrix. We have found the testi mony of 
the prosecutrix's father (PW 10) trustworthy and unembellished. The prosecutrix and 
her father have both been subjected to lengthy cross-examinati on. The trial court has 
found both the witnesses reliable. We too fi nd no reason to disbelieve their testi mony. A 
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father would not ordinarily subscribe to a false story of sexual assault involving his own 
daughter and thereby putti  ng at stake the reputati on of the family and jeopardizing the 
married life of the daughter. We fi nd the testi mony of the prosecutrix's father reliable 
and lending support to the narrati on of the incident by the prosecutrix. No reason has 
been proved, nor even suggested during cross-examinati on of any of the witnesses why 
the prosecutrix or any member of her family would falsely implicate the accused roping 
him in a false charge of rape. We are surprised to note how an inference as to consent 
could have been drawn against the prosecutrix and to hold that she was a willing party to 
the sexual assault made by the accused. Upon an evaluati on of the evidence available on 
record we are sati sfi ed to hold that the prosecutrix is a witness of truth. Her testi mony 
inspires confi dence. Other evidence available on record lends assurance to her testi mony. 
The trial court had rightly held that sexual assault amounti ng to rape was committ ed on 
her by the accused-respondent. In spite of her having not been proved to be under 16 
years of age the High Court was not justi fi ed in holding her to be a consenti ng party to the 
sexual assault on her.

20.  For the foregoing reasons, we are of the opinion that the High Court has committ ed a 
clear error of law in interfering with the judgment of the trial court regarding proof of guilt 
of the accused. The appeal is allowed. The judgment of the High Court is set aside. We 
hold the accused-respondent guilty of the off ence charged i.e. under Secti on 376 IPC.

21.  Now remains the questi on of sentence. The incident is of the year 1993. The accused was 
taken into custody by the police on 3-11-1993. He was not allowed bail. During the trial 
as also during the hearing of the appeal by the High Court he remained in jail. It is only on 
11-10-1995 when the High Court acquitt ed him of the charge that he was released from 
jail. Thus he had remained in jail for a litt le less than two years. Taking into considerati on 
the period of remission for which he would have been enti tled and the ti me which has 
elapsed from the date of commission of the off ence, we are of the opinion that the 
accused-respondent need not now be sent to jail. It would meet the ends of justi ce if he 
is sentenced to undergo imprisonment for the period already undergone by him and to a 
fi ne of Rs 2000 with further simple imprisonment of one year and nine months in default 
of payment of fi ne as passed by the trial court. The accused-respondent is allowed ti me 
ti ll 1-5-2000 for payment of fi ne. The accused-respondent is on bail. The bail bonds shall 
stand discharged on payment of fi ne as directed. Ordered accordingly.

*****

[This judgement is also reported in 2000(5) SCC 30]
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S. Saghir Ahmad, J.— Leave granted.

...12. In Bodhisatt wa Gautam v. Subhra Chakraborty one of us (S. Saghir Ahmad, J.), while 
delivering the judgment, observed as under: (SCC p. 500, paras 9-10)

“9.  Unfortunately, a woman, in our country, belongs to a class or group of society 
who are in a disadvantaged positi on on account of several social barriers and 
impediments and have, therefore, been the victi m of tyranny at the hands of men 
with whom they, fortunately, under the Consti tuti on enjoy equal status. Women 
also have the right to life and liberty; they also have the right to be respected and 
treated as equal citi zens. Their honour and dignity cannot be touched or violated. 
They also have the right to lead an honourable and peaceful life. Women, in 
them, have many personaliti es combined. They are mother, daughter, sister and 
wife and not playthings for centre spreads in various magazines, periodicals or 
newspapers nor can they be exploited for obscene purposes. They must have the 
liberty, the freedom and, of course, independence to live the roles assigned to 
them by nature so that the society may fl ourish as they alone have the talents and 
capacity to shape the desti ny and character of men anywhere and in every part of 
the world.

10.  Rape is thus not only a crime against the person of a woman (victi m), it is a 
crime against the enti re society. It destroys the enti re psychology of a woman 
and pushes her into deep emoti onal crisis. It is only by her sheer will power that 
she rehabilitates herself in the society which, on coming to know of the rape, 
looks down upon her in derision and contempt. Rape is, therefore, the most hated 
crime. It is a crime against basic human rights and is also violati ve of the victi m's 
most cherished of the Fundamental Rights, namely, the right to life contained in 
Arti cle 21. To many feminists and psychiatrists, rape is less a sexual off ence than 
an act of aggression aimed at degrading and humiliati ng women. The rape laws 
do not, unfortunately, take care of the social aspect of the matt er and are inept in 
many respects.”

13.  In the matt er of punishment for off ence committ ed by a person, there are many approaches 
to the problem. On the commission of crime, three types of reacti ons may generate: the 
traditi onal reacti on of universal nature which is termed as puniti ve approach. It regards 



SEXUAL EXPLOITATION 383

the criminal as a notoriously dangerous person who must be infl icted severe punishment 
to protect the society from his criminal assaults. The other approach is the therapeuti c 
approach. It regards the criminal as a sick person requiring treatment, while the third 
is the preventi ve approach which seeks to eliminate those conditi ons from the society 
which were responsible for crime causati on.

14.  Under the puniti ve approach, the rati onalisati on of punishment is based on retributi ve and 
uti litarian theories. Deterrent theory which is also part of the puniti ve approach proceeds 
on the basis that the punishment should act as a deterrent not only to the off ender but 
also to others in the community.

15.  The therapeuti c approach aims at curing the criminal tendencies which were the product 
of a diseased psychology. There may be many factors, including family problems. We are 
not concerned with those factors as therapeuti c approach has since been treated as an 
eff ecti ve method of punishment which not only sati sfi es the requirements of law that 
a criminal should be punished and the punishment prescribed must be meted out to 
him, but also reforms the criminal through various processes, the most fundamental of 
which is that in spite of having committ ed a crime, maybe a heinous crime, he should be 
treated as a human being enti tled to all the basic human rights, human dignity and human 
sympathy. It was under this theory that this Court in a stream of decisions, projected the 
need for prison reforms, the need to acknowledge the vital fact that the prisoner, aft er 
being lodged in jail, does not lose his fundamental rights or basic human rights and that 
he must be treated with compassion and sympathy. [See: Sunil Batra v. Delhi Admn., Sunil 
Batra (II) v. Delhi Admn., Charles Sobraj v. Supdt., Central Jail, Tihar and Francis Coralie 
Mullin v. Administrator, Union Territory of Delhi.]

16.  Sexual off ences, however, consti tute an altogether diff erent kind of crime which is the 
result of a perverse mind. The perversity may result in homosexuality or in the commission 
of rape. Those who commit rape are psychologically sadisti c persons exhibiti ng this 
tendency in the rape forcibly committ ed by them.

17.  In some States in the U.S.A., therefore, emphasis was laid on psychotherapeuti c treatment 
of the off ender while he was under detenti on. For that purpose, psychopath sexual off ender 
laws have been enacted in certain jurisdicti ons in U.S.A. These laws treat the sex off enders 
as neuroti c persons and psychotherapic treatment is given to them during the period of 
their detenti on which may, in some cases, be an indefi nite period, in the sense that they 
would not be released ti ll they are cured. But the provision for indefi nite detenti on even 
beyond the maximum period of imprisonment for that off ence was seriously objected to 
by a group of lawyers and, therefore, in many of the States, this provision was dropped 
from the statute.
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18.  Here, in India, statutory provision for psychotherapic treatment during the period of 
incarcerati on in the jail is not available, but reformist acti viti es are systemati cally held at 
many places with the intenti on of treati ng the off ender psychologically so that he may 
not repeat the off ence in future and may feel repentant of having committ ed a dastardly 
crime.

19.  The questi on of sentence in such cases was considered by Krishna Iyer, J. in Phul Singh 
v. State of Haryana in which he observed that sentencing effi  cacy in cases of lust-loaded 
criminality cannot be simplisti cally assumed by award of long incarcerati on, for, oft en 
that remedy aggravates the malady. He further observed that a hyper-sexed homo sapien 
cannot be rehabilitated by humiliati ng or harsh treatment. In that case it was found that 
the appellant was a young man of 22 years with no criminal antecedents save the off ence 
of rape committ ed by him. The learned Judge thought that given correcti onal courses 
through meditati onal therapy and other measures, his eroti c aberrati ons may wither 
away, parti cularly as the appellant had a reasonable prospect of shaping into a balanced 
person. But, this theory was not followed in later decisions as it was found that in spite of 
devices having been employed and adopted within the jail premises so as to reform the 
off enders, there was negligible improvement in the commission of crime. Crime, instead 
of declining, had increased and, today, it has assumed dangerous proporti ons. While one 
person is reformed and moves out of jail, another off ender is born. Consequently, in two 
recent decisions, relati ng to the off ence of rape, one rendered by the present Chief Justi ce 
of India and the other by brother Lahoti , the sentence was enhanced in State of Karnataka 
v. Krishnappa while in the other case, namely, State of Rajasthan v. N.K. the order of 
acquitt al passed by the High Court was set aside and substi tuted by an order of convicti on.

20.  However, having regard to the extenuati ng circumstances pointed out by Mr Seeraj 
Bagga in the instant case, specially the fact that the appellant's two daughters have come 
of age and are to be married, we feel that the present period of incarcerati on of the 
appellant in jail is enough and he should not be made to further suff er the consequences 
of his besti ality. We therefore, while dismissing the appeal, recall the noti ce issued to the 
appellant for enhancement of his sentence.

*****

[This judgement is also reported in 2000(6) SCC 168]
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State of Karnataka
vs. 

Manjanna

Dr A.S. Anand, C.J. and D.P. Wadhwa 
and Ruma Pal, JJ.

...15. On what basis the High Court came to the conclusion about what the natural reacti on of 
a rape victi m and her mother would be is not explained. This fi nding as well as the fi nding 
regarding the delay in lodging of the FIR apart from being contrary to the evidence has 
taken no account of the nature of the off ence in the social context of this country. This 
aspect of the matt er has been dealt with by this Court in State of Punjab v. Gurmit Singh: 
(SCC pp. 394 & 395, para 8)

“In our opinion, there was no delay in the lodging of the FIR either and if at all there 
was some delay, the same has not only been properly explained by the prosecuti on 
but in the facts and circumstances of the case was also natural. The courts cannot 
overlook the fact that in sexual off ences delay in the lodging of the FIR can be due to 
variety of reasons parti cularly the reluctance of the prosecutrix or her family members 
to go to the police and complain about the incident which concerns the reputati on of 
the prosecutrix and the honour of her family. It is only aft er giving it a cool thought 
that a complaint of sexual off ence is generally lodged.... The conduct of the prosecutrix 
in this regard appears to us to be most natural. The trial court overlooked that a girl, in 
a traditi on-bound non-permissive society in India, would be extremely reluctant even 
to admit that any incident which is likely to refl ect upon her chasti ty had occurred, 
being conscious of the danger of being ostracized by the society or being looked down 
upon by the society. Her not informing the teachers or her friends at the examinati on 
centre under the circumstances cannot detract from her reliability. In the normal 
course of human conduct, this unmarried minor girl, would not like to give publicity 
to the traumati c experience she had undergone and would feel terribly embarrassed 
in relati on to the incident to narrate it to her teachers and others overpowered by 
a feeling of shame and her natural inclinati on would be to avoid talking about it to 
anyone, lest the family name and honour is brought into controversy.”

 .....

18.  Before parti ng with the case, we wish to put on record our disapproval of the refusal of 
some government hospital doctors, parti cularly in rural areas, where hospitals are few 
and far between, to conduct any medical examinati on of a rape victi m unless the case of 
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rape is referred to them by the police. Such a refusal to conduct the medical examinati on 
necessarily results in a delay in the ulti mate examinati on of the victi m, by which ti me 
the evidence of the rape may have been washed away by the complainant herself or be 
otherwise lost. It is expected that the appellant State will ensure that such a situati on 
does not recur in future.

*****

[This judgement is also reported in 2000(6) SCC 188]
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State of Himachal Pradesh

K.T. Thomas, Doraiswamy Raju and S.N. Variava, JJ.

K.T. Thomas, J.— The victi m of a rape had just crossed single digit in her age. So tender was 
that lass when she was ravished. But the damage caused to her genitalia was woeful. The girl 
narrated the story before Ms Kiran Agarwal, Sessions Judge, Una (Himachal Pradesh) who 
tried the case, but the story told by her did not impress the Sessions Judge and hence her 
testi mony was jetti  soned and the man who was arraigned as the rapist exonerated. However, 
a Division Bench of the High Court of Himachal Pradesh dissented from the said verdict and 
convicted him under Secti on 376 of the Indian Penal Code. Nonetheless, the Division Bench 
was not disposed to award the minimum sentence prescribed by law for the off ence on the 
premise that the accused who was twenty-fi ve “might have sett led in life”. So the High Court 
directed him to undergo rigorous imprisonment for three years and to pay a fi ne of rupees ten 
thousand.

2.  The verdict of the High Court did not sati sfy both sides — the accused and the State of 
Himachal Pradesh. The former because of the reversal of the order of acquitt al and the 
latt er because of the inadequacy of the sentence. So both sides fi led separate appeals by 
special leave. We heard both appeals together.

 .....

14.  While considering the sentence we have to bear in mind that the off ence was committ ed 
aft er the enforcement of Criminal Law Amendment Act (CLAA) 43 of 1983. So the provision 
prescribing more rigorous sentence must apply if the off ence falls within the purview 
of sub-secti on (1) of Secti on 376, and then he “shall be punished with imprisonment of 
either descripti on for a term which shall not be less than seven years”. If the off ence falls 
under sub-secti on (2)(f) (commits rape on a woman when she is under 12 years of age) 
the off ender is liable to be “punished with rigorous imprisonment for a term which shall 
not be less than ten years but which may be for life and shall also be liable to fi ne;”.

 .....

20.  But recently in the State of Karnataka v. Krishnappa a three-Judge Bench of this Court, 
aft er referring to the above decision, restored the sentence of imprisonment for 10 years 
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fi xed by the trial court for the off ence under Secti on 376 of the IPC. The victi m in that case 
was aged 7-8 years. The High Court in that case had reduced the sentence of imprisonment 
to 4 years. Dr A.S. Anand, C.J., who authored the judgment of the Bench, had stated thus: 
(SCC p. 83, para 18)

“The High Court justi fi ed the reducti on of sentence on the ground that the accused-
respondent was ‘unsophisti cated and illiterate citi zen belonging to a weaker secti on of 
the society’; that he was ‘a chronic addict to drinking’ and had committ ed rape on the 
girl while in a state of ‘intoxicati on’ and that his family comprising of ‘an old mother, 
wife and children’ were dependent upon him. These factors, in our opinion, did not 
justi fy recourse to the proviso to Secti on 376(2) IPC to impose a sentence less than the 
prescribed minimum. These reasons are neither special nor adequate. The measure 
of punishment in a case of rape cannot depend upon the social status of the victi m or 
the accused. It must depend upon the conduct of the accused, the state and age of the 
sexually assaulted female and the gravity of the criminal act. Crimes of violence upon 
women need to be severely dealt with. The socio-economic status, religion, race, caste 
or creed of the accused or the victi m are irrelevant considerati ons in sentencing policy. 
Protecti on of society and deterring the criminal is the avowed object of law and that is 
required to be achieved by imposing an appropriate sentence. The sentencing courts 
are expected to consider all relevant facts and circumstances bearing on the questi on 
of sentence and proceed to impose a sentence commensurate with the gravity of the 
off ence.”

 This Court in the said decision noted that: (SCC p. 84, para 18)

“There are no extenuati ng or miti gati ng circumstances available on the record which 
may justi fy impositi on of any sentence less than the prescribed minimum on the 
respondent.”

21.  As Parliament has disfavoured the sentence to plummet below the minimum limit 
prescribed Parliament used the expression “shall not be less than” which is peremptory in 
tone. The court has, normally, no discreti on even to award a sentence less than the said 
minimum. Nonetheless Parliament was not oblivious of certain very excepti onal situati ons 
and hence to meet such extremely rare conti ngencies it made a departure from the said 
strict rule by conferring a discreti on on the court subject to two conditi ons. One is that 
there should be “adequate and special reasons”, and the other is that such reasons should 
be menti oned in the judgment.

22.  The expression “adequate and special reasons” indicates that it is not enough to have 
special reasons, nor adequate reasons disjuncti vely. There should be a conjuncti on of both 
for enabling the court to invoke the discreti on. Reasons which are general or common in 
many cases cannot be regarded as special reasons. What the Division Bench of the High 
Court menti oned (i.e. occurrence took place 10 years ago and the accused might have 
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sett led in life) are not special to the accused in this case or to the situati ons in this case. 
Such reasons can be noti ced in many other cases and hence they cannot be regarded as 
special reasons. No catalogue can be prescribed for adequacy of reasons nor instances 
can be cited regarding special reasons, as they may diff er from case to case.

23.  As the reasons advanced by the Division Bench of the High Court could not be supported 
as adequate and special reasons, learned counsel for the accused projected an alternati ve 
profi le in order to support his contenti on that there are adequate and special reasons. He 
submitt ed the following: Shishna Devi (PW 2) has since been married to another person 
and she is now mother of children and is well-sett led in life. The accused was aged 23 
when the off ence was committ ed and now he is 34, but he remains unmarried. He says 
that on two occasions his marriage had reached the stage of engagement but both had 
to be dropped off  before reaching the stage of marriage due to the social sti gma and 
disrepute which surrounded him. These are the reasons which he advanced for extending 
the benefi t of the proviso.

24.  Those circumstances pleaded by him are not special reasons for ti ding over the legislati ve 
mandate for imposing the minimum sentence. We, therefore, enhance the sentence for 
the off ence under Secti on 376 IPC to imprisonment for 7 years.

25.  The long ti me lag which elapsed subsequent to the date of off ence and the fact that the 
prosecutrix got married and is well sett led in life and that she is now mother of children 
— all these things which happened during the intervening period, may be factors for 
considerati on by the executi ve or consti tuti onal authoriti es if they have to decide whether 
remission of the sentence can be allowed to the accused. We make it clear that we have 
imposed the enhanced sentence on him without prejudice to any moti on he may make for 
such remission of the sentence before the authoriti es concerned.

*****

[This judgement is also reported in 2000(4) SCC 502]
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Childline India Foundati on and Another
vs. 

Allan John Waters and Others

P. Sathasivam and Dr. B.S. Chauhan, JJ.

2.  In the year 1986, a peti ti on was brought before the High Court of Bombay complaining 
about the plight of children at various children homes in Maharashtra. In the same 
peti ti on, the High Court appointed a committ ee, namely, the Maharashtra State 
Monitoring Committ ee on Juvenile Justi ce (in short “the Committ ee”) headed by Justi ce 
Hosbet Suresh, a reti red Judge of the High Court of Bombay. This Committ ee received 
some complaints from the Child Rights Organisati ons like Saathi Online, Childline and 
CRY about the mismanagement of Anchorage Shelters, and on that basis, the Committ ee 
sought permission of the High Court to visit various Anchorage Shelters. Aft er visiti ng 
various Anchorage Shelters including the one at Colaba and Cuff e Parade, a report was 
submitt ed before the High Court.

3.  On the basis of the said report, specifi cally expressing unconfi rmed report of sexual 
exploitati on of children, on 17-10-2001, one Ms Meher Pestonji telephoned Advocate Ms 
Maharukh Adenwala and informed her that some children residing in shelter homes were 
sexually exploited by those who were running these homes. On receiving this informati on, 
Ms Maharukh Adenwala met those boys, who were allegedly sexually assaulted, at the 
residence of Ms Meher Pestonji to ascertain the truth. Aft er confi rming the said fact, Ms 
Maharukh Adenwala thought it proper to inform it to the Members of the Committ ee. 
Aft er consulti ng the Committ ee, Ms Maharukh Adenwala moved a Suo Motu Criminal 
Writ Peti ti on No. 585 of 1985 before the High Court. On 19-10-2001, the High Court 
passed an order for the protecti on of the children at Anchorage Shelter Homes.

4.  On 21-10-2001, one Shridhar Naik telephonically contacted Ms Maharukh Adenwala and 
informed her that the order of the High Court giving protecti on to the children was being 
misinterpreted by the police and, therefore, certain clarifi cati ons were sought from the 
High Court and by order dated 22-10-2001, the High Court clarifi ed the same.

5.  With regard to the sexual and physical abuse at the Anchorage Shelters, on 24-10-2001, 
Childline India Foundati on fi led a complaint with Cuff e Parade Police Stati on and while 
lodging the said complaint, Ms Maharukh Adenwala was also present there. In spite of 
the fact that a complaint had been lodged, the police did not take cognizance of the 
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off ence under the pretext that the matt er was sub judice and was pending before the High 
Court. Since the matt er was not being looked into by the police, Ms Maharukh Adenwala 
recorded statements of some of the victi ms and informed the said fact to the Members of 
the Committ ee.

6.  On 28-10-2001, Dr. (Mrs) Kalindi Muzumdar and Dr. (Mrs) Asha Bajpai met those victi ms 
at the Offi  ce of India Centre for Human Rights and Law and endorsed that the statements 
previously recorded by Ms Maharukh Adenwala were correctly recorded. Aft er ascertaining 
the correctness of the statements by the Members of the Committ ee, the said facts were 
placed before the High Court and it was also submitt ed that the police authoriti es at Cuff e 
Parade Police Stati on were not seriously pursuing the complaint.

7.  The High Court, by order dated 7-11-2001, directed the police authoriti es of the State 
of Maharashtra to take acti on on the basis of the complaint lodged by Childline India 
Foundati on. Based on this specifi c directi on, Senior Inspector of Police, Colaba Police 
Stati on was directed to investi gate in detail the complaint lodged by Childline and to take 
such acti on as is required to be taken in law.

 …..

12.  Aggrieved by the order of the High Court, Childline India Foundati on and Ms Maharukh 
Adenwala fi led Criminal Appeals Nos. 1208-10 of 2008 and the State of Maharashtra has 
fi led Criminal Appeals Nos. 1205-07 of 2008 before this Court by way of special leave 
peti ti ons.

 …..

14.  The only point for considerati on in these appeals is: whether the High Court is justi fi ed in 
acquitti  ng all the accused by interfering with the order of convicti on and sentence passed 
by the trial court?

15.  Childline India Foundati on is a project of the Ministry of Social Justi ce & Empowerment, 
Government of India and runs a 24-hour emergency phone helpline for children in distress. 
It was at their behest that investi gati on into the sexual and physical abuse of children 
at the Anchorage Shelters was initi ated and FIR No. 312 of 2001 was registered. When 
initi ally the police refused to record the statements of the victi ms, it was Childline along 
with Ms Maharukh Adenwala and others who talked to the victi ms and recorded their 
statements and also produced them before the Committ ee. Childline India Foundati on 
intervened in support of the prosecuti on before the trial court.

16. Ms Maharukh Adenwala has been a practi sing advocate since 1985 liti gati ng matt ers 
concerning social issues, including child rights. She has been appointed as amicus curiae 
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in several child-related cases by the Bombay High Court including Suo Motu Criminal Writ 
Peti ti on No. 585 of 1985 about the plight of street children in Mumbai. She was involved in 
the present case since its incepti on and she brought the acti viti es going-on at Anchorage 
Shelters to the noti ce of the Bombay High Court in the abovesaid suo motu writ peti ti on 
and obtained several orders and directi ons for the protecti on of the boys.

17.  Ms Adenwala was examined before the trial court as PW 2, especially to depose about 
the background of the case, how the complaint came to be fi led and the various orders 
passed by the Bombay High Court in the abovesaid suo motu writ peti ti on. Childline India 
Foundati on and Ms Maharukh Adenwala have been closely associated with the present 
case right from its incepti on, Childline India Foundati on as a de facto complainant and 
intervenor and Ms Maharukh Adenwala as PW 2.

18.  In October 2001, when it was brought to the noti ce of Ms Maharukh Adenwala that 
some children living at the Anchorage Shelters had complained about sexual abuse, 
she immediately brought this to the noti ce of the High Court of Bombay and obtained 
necessary orders. She along with the representati ves of Childline lodged a complaint at 
Cuff e Parade Police Stati on about the unlawful acti viti es at Anchorage Shelters. Since the 
police offi  cers of Cuff e Parade Police Stati on refused to investi gate the said complaint 
under the pretext that the matt er is sub judice and pending before the High Court, she 
recorded the statements of some of the victi ms and placed it before the High Court 
seeking directi on for the police to investi gate into the complaint fi led by Childline.

19.  By order dated 7-11-2001 passed by the High Court in Suo Motu Criminal WP No. 585 of 
1985, the representati ves of Childline were permitt ed to visit the Anchorage Shelters to 
interview the boys and to submit a report before the High Court and seek police assistance, 
if any. Their representati ves have since been regularly visiti ng the Anchorage Shelters and 
providing necessary assistance to the boys residing there.

20.  The other facts relati ng to these criminal appeals are that Duncan Alexander Grant (A-
3), a Briti sh nati onal, in and around 1995 opened three shelters called the Anchorage 
Shelters for the welfare of street children in Mumbai and its vicinity, namely, at Colaba, 
Cuff e Parade and Murud. Allan John Waters (A-2), who was also a Briti sh nati onal and a 
friend of Duncan Alexander Grant (A-3) used to visit the said Shelters regularly. Both of 
them were formerly working with the Briti sh Navy. Another accused William D’Souza (A-1) 
was the Manager of the Anchorage Shelters.

21.  In January 2001, Dr. (Mrs) Kalindi Muzumdar, a Member of the Committ ee received 
complaints from organisati ons working in the fi eld of child rights such as Childline, Saathi, 
CRY about the sexual exploitati on of children residing in Anchorage Shelters and other 
children’s’ insti tuti ons in Mumbai. She has been examined as PW 3. By lett er dated 
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22-1-2001, she sought permission from the High Court to visit Anchorage Shelters and 
other insti tuti ons in respect of which she had received complaints and permission was 
subsequently granted by the Division Bench of the High Court by its order dated 28-2-
2001 in Suo Motu Criminal Writ Peti ti on No. 585 of 1985.

22.  Accordingly, on 18-8-2001, the Members of the Committ ee including Justi ce H. Suresh, 
who headed the said Committ ee, visited the Anchorage Shelters and submitt ed their 
reports to the High Court. These reports show that the atmosphere in the Shelters was 
not conducive for growing children, there was no educati on and health faciliti es, the 
management of the Shelters was unprofessional, the children were scared to go to the 
Murud Shelter, there were allegati ons of repeated beati ngs of the boys, the Shelters 
were not licensed and did not maintain children’s records, nor proper accounts were 
maintained, etc. Moreover, the said Report stated that, “There are unconfi rmed reports 
of sexual abuse in the Shelters especially at Murud”, and that “the Shelters, especially, the 
Murud Shelter should be investi gated thoroughly for possibility of sexual abuse”.

23.  There is no doubt that when Cuff e Parade Police Stati on refused to investi gate the matt er, 
it was Ms Maharukh Adenwala and Ms Meher Pestonjee who recorded the statements and 
supplementary statements of the minor boys, namely, Rasul Mohd. Sheikh, Sonu Thakur 
and Gopal Shrivastav, on 25-10-2001, 26-10-2001 and 27-10-2001. In their respecti ve 
statements, the boys have spoken of the sexual abuse at the hands of A-2 and A-3 and 
physical abuse at the hands of A-1. The said statements also show that the boys had told 
A-1 about the sexual abuse, but he did not take any appropriate acti on to protect them.

24.  The complaint of Childline is the basis of the FIR in this case. The writt en complaint dated 
24-10-2001 submitt ed by Childline to Cuff e Parade Police Stati on and the boys’ statements 
were brought to the noti ce of the High Court. On 7-11-2001, the High Court directed the 
police authoriti es of the State of Maharashtra to take immediate acti on on the complaint 
of Childline.

 .....

29.  The Division Bench of the High Court, by the impugned order, doubted the veracity of the 
statements of PWs 1 and 4. According to the High Court, their statements are suspicious, 
unreliable, not proved beyond shadow of doubt and not creditworthy. The High Court has 
also eschewed the evidence of PWs 2 and 3 as not admissible and ulti mately doubti ng the 
prosecuti on case, set aside the order of convicti on and sentence passed by the trial court 
and acquitt ed all the three accused from the charges levelled against them.

30.  We have already highlighted the plight of street children at the s helter homes in Mumbai. 
At the foremost, let us consider the testi mony of PWs 1 and 4. On the date of deposing 
before the Court, PW 1 was about 20 years old. However, from the age of 12 to 13 he was 
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wandering in the streets and earning by doing any sort of work for maintaining himself. He 
had stated that there was no shelter for him at that ti me and he was sleeping on footpath. 
His father was earning a litt le amount by shoe shining and he was addicted to liquor and 
he used to quarrel with the family every day. He used to stay on the pavements near 
Dhanraj Mahal which is situated near Gateway of India.

31.  While deposing before the Court and in the dock, PW 1 identi fi ed A-2 and A-3. According 
to him, he came to know that A-3 has opened one shelter home and he was asked to stay 
in the shelter home along with other boys. The shelter home is situated at Colaba. He 
admitt ed that he knows A-2 because he was a friend of A-3 and he met him at the shelter 
home. He also informed that about 40-50 boys were staying in the said shelter home 
and the boys staying there were between the age of 8 to 20 years. There is one more 
shelter home situated at Murud in Alibag District and one at Cuff e Parade. He stayed in 
the shelter home up to 2001. He highlighted how Duncan Alexander Grant (A-3) and Allan 
Waters (A-2) had sex with him and also explained how he was beaten by William (A-1).

32.  PW 1 has stated before the trial court as under:

“Duncan had sex with me on many occasions. He used to tell me to hold his penis 
and he also used to hold my penis. This must have taken place at least on 20 to 25 
occasions. This happened at Murud (Janjira) Shelter Home as well as Colaba Shelter 
Home. Allan Waters also had sat with me on many occasions. He also used to tell me 
to hold his penis and he also used to hold my penis. Allan Waters also had sex with me 
at Colaba Shelter Home and also at Murud (Janjira) Shelter Home. Allan must have 
had sex with me on 10 to 15 occasions. Duncan Grant and Allan Waters also had a 
similar relati onship with other boys. Accused Duncan and Allan Waters used to ask for 
fellati o with the other boys and not the other way round. I have seen, this happened, 
with my own eyes. I have seen this with respect to other boys named Babu, Kiran, Sai 
and Dhanraj. I know Sonu Thakur, Rasul Sheikh, Gopal Srivastava, Kranti  Londhe. With 
the abovementi oned boys also the same thing had happened and I had witnessed it. 
The abovementi oned boys used to stay in the shelter home during the relevant period. 
When this happened for the fi rst ti me with me I was aged about 14/15 years. Prior to 
that I had no knowledge about sex. When I had it for the fi rst ti me I did not like it. Even 
though I did not like it, I stayed in the shelter home because it was my compulsion. I 
made a complaint to William about the conduct of Duncan Grant and Allan Waters.

Accused 1 William used to beat us on fl imsy grounds. He used to do caning. However, 
he never had sex either with me or with other boys. When I made a complaint to 
William (about Allan and Duncan), he told me not to divulge the said fact to anybody 
failing which he would beat me.

On the day I was interrogated I had an injury on my right hand as William had bitt en 
(sic beaten) me. I had taken medical treatment with respect to the said injury.”
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33.  In the cross-examinati on, PW 1 asserted that during his stay in the shelter home, nearly 
for a period of fi ve years, these instances were happening regularly. He also stated that 
“Accused Duncan Grant and Allan Waters used to have sex with me independently and 
they did not do it together with me”. About William, in cross-examinati on PW 1 has stated 
that “it is a fact that whenever we used to commit mistake, William used to beat us”. 
When a questi on was put to him whether he had said so before the police, he answered 
that

“I did state that fact to the police at the ti me of recording my statement that Allan 
Waters also had sex with me at Colaba Shelter Home and also at Murud (Janjira) 
Shelter Home. Allen must have had sex with me on 10-15 occasions. I cannot assign 
any reason as to why the said statement in exact sequence is missing in the police 
report. I did state the said fact to the police at the ti me of recording my statement 
that, Accused Duncan and Allan Waters used to ask for fellati o with the other boys. 
Duncan Grant and Allan Waters used to do fellati o with the other boys and not the 
other way round. I have seen, this happened, with my own eyes. I have seen this 
with respect to other boys named Babu, Kiran, Sai and Dhanraj. I know Sonu Thakur, 
Rasul Sheikh, Gopal Srivastava, Kranti  Londhe. With the abovementi oned boys also 
the same thing had happened and I had witnessed it.”

34.  Before analysing the evidence of PW 1 further, it is also useful to refer to the statement 
of PW 4 before the Court. He deposed that he lost his father when he was a child and his 
enti re family was residing on a footpath near Gateway of India. Though his house was 
at Jogeswari, according to him, he along with his mother used to stay on the pavements 
near Gateway of India. His elder brother Madhu Londhe was a rickshaw puller. He has 
not studied in any school. He used to work as guide and earn his livelihood. According to 
him, for many days, he used to stay on the pavements near Gateway of India. PW 4 has 
identi fi ed each accused correctly when they were in the dock.

35.  About William (A-1), PW 4 deposed that:

“I know accused William since my childhood. I know William because he used to come 
at Gateway of India to work. William used to work as a pimp.  William is also known 
as Natwar.”

 About Duncan (A-3), he stated that:

“I know accused Duncan since I used to stay near Gateway of India along with my 
mother. I know accused Duncan because he used to come near Gateway of India and 
used to collect the boys there and used to talk to the boys. Duncan used to come near 
Gateway of India someti mes on bicycle and someti mes on foot. I had a conversati on 
with Duncan at that point of ti me and he used to off er me to stay at Anchorage. The 
said Anchorage of Duncan is situated at Colaba. I do not know as to why he was 
off ering me to come and stay at Anchorage. When I was off ered to stay at Anchorage 
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aft er I lost my mother, I am unable to state approximately when I went to stay at 
Anchorage. Today, I stay near Gateway of India on the pavements. I am unable to 
state as to how long I stayed at Anchorage. When I started residing at Anchorage, 
I met William (Accused 1) as he was working as a Manager at Anchorage. I do not 
know the name of the building in which the said Anchorage is situated. I also do not 
know the name of the road on which the said building is situated. The said Anchorage 
is situated on the 3rd fl oor. 30 to 40 boys used to stay in the Anchorage when I was 
staying there. All the boys were from the age group of 10 to 12 years.”

36.  Thereaft er, PW 4 went to stay at Anchorage and met Allan Waters (A-2). The Anchorage 
is consisti ng of one big room with att ached bathroom and a terrace. All of them were 
provided food at Anchorage Shelters. Duncan also used to distribute pocket money on 
every Sunday amongst the boys staying at Anchorage Shelters. He also explained the 
reason for his stay at Anchorage was that on many days, he had no earnings and he was 
starving. Aft er staying at Anchorage, he used to work in a garage and was getti  ng `10 or 
`20 a day. He also informed the Court that William used to beat them by a cane when they 
were staying at Anchorage for no reason.

37.  About Duncan, PW 4 has also deposed:

“Duncan used to beat me when I used to stay at Anchorage. Duncan used to remove 
all the clothes and by making me naked he used to beat me. Duncan used to hold my 
head between his thighs and then used to ask the monitor to beat me by a sti ck either 
6 ti mes at a ti me or 12 ti mes at a ti me. In spite of my telling them not to beat me, they 
used to beat me. The same was the treatment given to the other boys residing in the 
Anchorage by Duncan.”

38.  About Allan Waters (A-2), PW 4 deposed that:

“Allan Waters used to have sex with the boys. Allan used to have fellati o with me and 
the other boys. Allan used to take my penis in his mouth. He might have done this 
act with me on 30 to 40 occasions. When I was staying in Anchorage, Duncan also 
did the same thing with me. Duncan did this act with me on many occasions. When 
this was done for the fi rst ti me with me I felt bad. I then told the said fact to William 
with respect to the act done by Duncan and Allan. Thereaft er William beat me. I was 
beaten because I told William about the acts done by Duncan and Allan.”

 He further stated that:

“Allan and Duncan used to have sex with me someti mes in the bathroom and 
someti mes on the cot. When these persons used to have this act with me on the cot 
the other boys used to remain in the same room but asleep.”

39.  In the cross-examinati on, about recording of his (PW 4) statement by police, it was stated:

“When my statements were recorded for the fi rst ti me the other boys from Anchorage 
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were also present in the police stati on with whom similar instances had taken place. It 
is true that the other boys also stated the same thing to the police about the incident. 
It is true that those boys also stated it in my presence about the incident. The questi ons 
were asked to me in Hindi and I answered the questi ons in Hindi to the police.”

 He also asserted that similar statements were made by him before the police and according 
to him, it is not clear why the same were not recorded fully.

40.  The analysis of the evidence of PW 1 and PW 4, victi ms, at the hands of these accused in 
the shelter homes clearly shows that both Duncan Alexander Grant (A-3) and Allan Waters 
(A-2) had sex with them on many occasions. They also had similar sex with other boys 
who stayed in the shelter homes. Both these accused used to have fellati o with them and 
also with other boys. They also asserted that the accused used to direct them and other 
boys to hold their penis and they also used to hold penis of them. It is also seen that many 
a ti mes they directed them to take their penis in their mouth. Though many other boys 
had similar experience, out of fear, except PWs 1 and 4 nobody narrated the incident to 
the police and to the court. As a matt er of fact, they did not att ribute any sexual acti viti es 
to William except alleging that he used to beat them on fl imsy grounds and used to do 
caning. Both PWs 1 and 4 asserted that William never had sex with them or other boys.

41.  As rightly observed by the trial Judge, the above informati on by PWs  1 and 4 shows 
that they were staying in the shelter homes at the relevant ti me. Aft er analysing the 
evidence of PWs 1 and 4, we are of the view that more confi dence can be reposed on 
their evidence, and the omissions as pointed out by the High Court are not fatal to the 
prosecuti on case. In case there may be some omissions because the Public Prosecutor 
has put questi ons to these witnesses which the IO has not, we are, however, sati sfi ed that 
there is no variance between the examinati on-in-chief and cross-examinati on of PWs 1 
and 4 with regard to the material parti culars of sexual abuse. No statement of these boys 
during cross-examinati on has been negated before the examinati on-in-chief.

42.  Considering the background of PWs 1 and 4, the delay in divulging the facts of beati ng and 
also of sexual abuse to any other person does not mean that there is no sexual exploitati on 
or abuse or that they were deterred or that they were deposed falsely as per the design 
of some other person, we hold that the trial Judge has correctly appreciated the evidence 
of PWs 1 and 4 and arrived at a proper conclusion. On the other hand, the High Court 
committ ed an error in holding that their statements are suspicious and not reliable and 
not proved beyond shadow of doubt. We are fully sati sfi ed that there is no such basis for 
arriving at the above conclusion.

43.  Coming to the evidence of Maharukh Adenwala (PW 2), as stated in the earlier paragraphs 
she is a practi sing advocate, however, evincing more interest on the welfare of uncared 
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street children. It was brought to our noti ce that she worked all alone and even now is 
working sincerely and selfl essly to protect the street children for no personal gain. As an 
acti vist, her intenti on was to protect the children. The High Court of Bombay had reposed 
faith in her and appointed her as an amicus curiae in child-related cases. From the initi al 
stage, she brought all the events that have taken place at Anchorage Shelters to the 
noti ce of the Committ ee and to the Bombay High Court. Even in cross-examinati on, the 
statement of PW 2 has not been shatt ered and there is no reason to doubt her integrity. 
It is true that whatever she did cannot be the basis for convicti ng the accused. However, 
she did not stop at enquiring from the children and submitti  ng a report to the Committ ee 
and to the High Court but she also parti cipated as a prosecuti on witness, namely, PW 2 
and highlighted the grievance of the neglected children at shelter homes and sexual abuse 
undergone by them.

44.  On going through the acti viti es of PW 2 prior to the launching of prosecuti on against the 
accused, her report to the High Court and to the Committ ee, her evidence before the 
court and her acti viti es aimed for the welfare of the neglected children, parti cularly, in 
shelter homes, we are unable to agree with the conclusion arrived at by the High Court in 
rejecti ng her evidence in toto. We have already noted that convicti on cannot be based on 
her evidence alone. However, while appreciati ng the evidence of victi ms PWs 1 and 4, the 
work done by PW 2 cannot be ignored.

45.  Coming to the evidence of PW 3 Dr. (Mrs) Kalindi Muzumdar, her academic credenti als 
show that she reti red as Vice-Principal of Nirmala Niketan and she is also a Member of 
the Committ ee appointed by the High Court. PW 3 in associati on with Dr. Asha Bajpai and 
PW 2, personally and independently interacted with the children in the shelter homes 
and as in the case of the evidence of PW 2, the evidence of PW 3 was also solely relied 
on for convicti ng the accused. However, as rightly observed by the trial court for a limited 
purpose, namely, to corroborate the evidence of Ms Maharukh Adenwala, the role played 
by Ms Maharukh Adenwala (PW 2) and Mrs Kalindi Muzumdar (PW 3) undoubtedly 
supported this case for taking the cause of vulnerable street children and they played 
their role in a responsible manner. Undoubtedly PW 3, like PW 2, had no enmity with the 
accused nor can any ulterior moti ve be att ributed to them.

46.  The analysis of the evidence and the role played by PWs 2 and 3 show that they supported 
the boys in bringing to the noti ce of the relevant authoriti es that what was happening in 
the Anchorage Shelters. As rightly observed by the trial court, both of them, parti cularly, 
PW 2 played her role in a responsible manner. It is further seen that PW 3 along with 
Dr. Asha Bajpai, Members of the Committ ee verifi ed the witnesses and endorsed their 
statements made to PW 2. It is further seen that PW 3 forwarded statements of victi ms to 
the Registrar of the High Court on many occasions.
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47.  As stated earlier, based on the statement of PWs 2 and 3, undoubtedly the accused persons 
cannot be convicted. But as observed earlier and taking into account their initi ati on, 
work done, interview with the children at the shelter homes laid the foundati on for the 
investi gati on. To that extent, the trial court has rightly considered their statements and 
acti ons. Unfortunately, the High Court ignored their statements as unacceptable.

48.  The learned Senior Counsel appearing for the accused submitt ed that except the testi mony 
of PWs 1 and 4, there is no corroborati ve statement by any of the other boys who stayed 
with them in the shelter homes. First of all, there is no need to examine more victi ms of 
similar nature. It is not in dispute that most of the children before reaching the shelter 
homes were on streets, parti cularly, near Gateway of India to eke out their livelihood and 
used the same place as shelter during night. Since the boys in the shelter homes were 
provided with stay, clothes and food and these persons were not taken care of by their 
families, most of them lost their parents and relati ves, out of fear and in order to conti nue 
the life in the same shelter, they did not make a complaint to anyone. Only when the 
matt er was taken up to the High Court by persons like PWs 2 and 3 and on the orders of 
the High Court they enquired and submitt ed a report which was the basis for investi gati on 
by the police.

49.  Regarding the requirement of corroborati on about the testi mony of PWs 1 and 4, with 
regard to sexual abuse, it is useful to refer the decision of this Court in State of Kerala v. 
Kurissum Mootti  l Antony. In that case, the respondent was found guilty of the off ences 
punishable under Secti ons 451 and 377 IPC. The trial court had convicted the respondent 
and imposed sentence of six months and one year’s rigorous imprisonment respecti vely 
with a fi ne of `2000 in each case. The factual background shows that on 10-11-1986 the 
accused trespassed into the house of the victi m girl who was nearly about 10 years of 
age on the date of occurrence and committ ed unnatural off ence on her. Aft er fi nding 
the victi m alone in the house, the accused committ ed unnatural off ence by putti  ng his 
penis and having carnal intercourse against order of nature. The victi m PW 1 told about 
the incident to her friend PW 2 who narrated the same to the parents of the victi m and 
accordingly on 13-11-1986, an FIR was lodged.

50.  On considerati on of the enti re prosecuti on version in Kurissum Antony, the trial court 
found the accused guilty and convicted and sentenced him as aforesaid. An appeal before 
the Sessions Judge did not bring any relief to the accused and revision was fi led before 
the High Court which set aside the order of convicti on and sentence. The primary ground 
on which the High Court directed acquitt al was the absence of corroborati on and alleged 
suppression of a report purported to have been given before the FIR in questi on was 
lodged. In support of the appeal, the State submitt ed that the High Court’s approach is 
clearly erroneous and it was pointed out that corroborati on is not necessary for a case of 
this nature.

 .....



SUPREME COURT ON CHILDREN400

53.  A serious argument was projected by the learned Senior Counsel for the accused stati ng 
that even if the allegati ons/statements of prosecuti on witnesses are acceptable, the same 
would not consti tute an off ence under Secti on 377 IPC. Secti on 377 reads thus:

“377. Unnatural off ences.—Whoever voluntarily has carnal intercourse against the 
order of nature with any man, woman or animal, shall be punished with imprisonment 
for life, or with imprisonment of either descripti on for a term which may extend to ten 
years, and shall also be liable to fi ne.

Explanati on.—Penetrati on is suffi  cient to consti tute the carnal intercourse necessary 
to the off ence described in this secti on.”

54.  To att ract the above off ence, the following ingredients are required: (1) carnal intercourse, 
and (2) against the order of nature. Though the High Court has adverted to various 
dicti onary meanings and decisions to hold that the off ence has not been made out, we 
have extracted the exact statements of the victi ms, PWs 1 and 4. PW 1 has stated before 
the trial court as under:

(i)  Duncan had sex with me on many occasions. He used to tell me to hold his penis and 
he also used to hold my penis.

(ii)  Allan Waters also had sex with me on many occasions. He also used to tell me to hold 
his penis and he also used to hold my penis.

(iii)  Duncan Grant and Allan Waters also had a similar relati onship with other boys. 
Accused Duncan and Allan Waters used to ask for fellati o with the other boys Duncan 
Grant and Allan Waters used to do fellati o with the other boys and not the other way 
round. I have seen this happened with my own eyes.

(iv)  Accused 1 William used to beat us on fl imsy grounds. He used to do caning. However, 
he never had sex with me or with other boys. When I made a complaint to William 
(about Allan and Duncan), he told me not to divulge the said fact to anybody failing 
which he would beat me.

55.  PW 4 has stated before the trial court as under:

(i)  Allan Waters used to have sex with the boys. Allan used to have fellati o with me and 
the other boys. Allan used to take my penis in his mouth.

(ii)  When I was staying in Anchorage, Duncan also did the same thing with me.

(iii)  When this was done for the fi rst ti me with me, I felt bad. I then told the said fact to 
William with respect to the act done by Duncan and Allan. Thereaft er William beat 
me. I was beaten because I told William about the acts done by Duncan and Allan.

(iv)  William used to tell me to speak before the court that Allan and Duncan are good 
people.
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56.  Those statements show how these accused, parti cularly, A-1 and A-2, sexually abused 
the children at the shelter homes. The way in which the children at all the three places 
i.e. Colaba, Murud (Janjira) and Cuff e Parade were being used for sexual exploitati on, it 
cannot be claimed that the ingredients of Secti on 377 have not been proved. The street 
children having no roof on the top, no proper food and no proper clothing used to accept 
the invitati on to come to the shelter homes and became the prey of the sexual lust of 
the paedophiles. By reading the enti re testi mony of PWs 1 and 4 coupled with the other 
materials even prior to the occurrence, it cannot be claimed that the prosecuti on has not 
established all the charges levelled against them. On the other hand, the analysis of the 
enti re material clearly supports the prosecuti on case and we agree with the conclusion 
arrived at by the trial Judge.

Consti tuti onal provisions relati ng to children

57. Children are the greatest gift  to humanity. The sexual abuse of children is one of the 
most heinous crimes. It is an appalling violati on of their trust, an ugly breach of our 
commitment to protect the innocent. There are special safeguards in the Consti tuti on 
that apply specifi cally to children. The Consti tuti on has envisaged a happy and healthy 
childhood for children which is free from abuse and exploitati on.

58.  Arti cle 15(3) of the Consti tuti on has provided the State with the power to make special 
provisions for women and children. Arti cle 21-A of the Consti tuti on mandates that every 
child in India shall be enti tled to free and compulsory educati on up to the age of 14 years. 
The word “life” in the context of Arti cle 21 of the Consti tuti on has been found to include 
“educati on” and accordingly this Court has implied that “right to educati on” is in fact a 
fundamental right.

59.  Arti cle 23 of the Consti tuti on prohibits traffi  c in human beings, beggars and other similar 
forms of forced labour and exploitati on. Although this arti cle does not specifi cally speak 
of children, yet it is applied to them and is more relevant in their context because children 
are the most vulnerable secti on of the society. It is a known fact that many children are 
exploited because of their poverty. They are deprived of educati on, made to do all sorts 
of work injurious to their health and personality. 

 Arti cle 24 expressly provides that no child below the age of 14 years shall be employed 
to work in any factory or mine or engaged in any hazardous employment. This Court has 
issued elaborate guidelines on this issue.

60.  The directi ve principles of State policy embodied in the Consti tuti on of India provide policy 
of protecti on of children with a self-imposing directi on towards securing the health and 
strength of workers, parti cularly, to see that the children of tender age are not abused, nor 
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are they forced by economic necessity to enter into avocati ons unsuited to their strength.

61.  Arti cle 45 has provided that the State shall endeavour to provide early childhood care and 
educati on for all the children unti l they complete the age of fourteen years. This directi ve 
principle signifi es that it is not only confi ned to primary educati on, but extends to free 
educati on whatever it may be up to the age of 14 years. Arti cle 45 is supplementary to 
Arti cle 24 on the ground that when the child is not to be employed before the age of 14 
years, he is to be kept occupied in some educati onal insti tuti ons. It is suggested that Arti cle 
24 in turn supplements clauses (e) and (f) of Arti cle 39, thus ensuring distributi ve justi ce 
to children in the matt er of educati on. Virtually, Arti cle 45 recognises the importance of 
dignity and personality of the child and directs the State to provide free and compulsory 
educati on for the children up to the age of 14 years.

62.  The Juvenile Justi ce Act was enacted to provide for the care, protecti on, treatment, 
development and rehabilitati on of neglected or delinquent juveniles and for the 
adjudicati on of such matt ers relati ng to, and dispositi on of, delinquent juveniles. This is 
being ensured by establishing observati on homes, juvenile houses, juvenile homes or 
neglected juveniles and special homes for delinquent or neglected juveniles.

63.  Even in Vishal Jeet v. Union of India, this Court issued several directi ons to the State and 
Central Government for eradicati ng child prosti tuti on and for providing adequate and 
rehabilitati ve homes well manned by well qualifi ed trained senior workers, psychiatrists 
and doctors.

64.  The above analysis shows that our Consti tuti on provides several measures to protect 
our children. It obligates both Central, State and Union Territories to protect them from 
the evils, provide free and good educati on and make them good citi zens of this country. 
Several legislati ons and directi ons of this Court are there to safeguard their intent. But 
these are to be properly implemented and monitored. We hope and trust that all the 
authoriti es concerned through various responsible NGOs implement the same for bett er 
future of these children.

65.  Under these circumstances, the impugned judgment of the High Court acquitti  ng all 
the accused in respect of charges levelled against them is set aside and we restore the 
convicti on and sentence passed by the trial Judge. It is brought to our noti ce that A-1 
has undergone imprisonment for 3 years and 1 month and A-2 was in custody for about 
5 years and A-3 was in custody for about 3 years and 2 months. Inasmuch as the trial 
court has imposed maximum sentence of 3 years for William D’Souza (A-1) and he had 
already undergone 3 years and 1 months imprisonment while confi rming his convicti on 
imposed by the trial court, we clarify that there is no need for him to undergo further 
imprisonment. On the other hand, inasmuch as Allan John Waters (A-2) and Duncan 
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Alexander Grant (A-3) were awarded 6 years’ imprisonment under Secti on 377 IPC while 
confi rming their convicti on, we direct them to serve the remaining period of sentence.

66.  The trial Judge is directed to take appropriate steps to serve the remaining sentence and 
for payment of compensati on amount, if not already paid. For the disbursement and 
other modaliti es, the directi ons of the trial court shall be implemented. The appeals are 
allowed on the above terms.

*****

[This judgement is also reported in 2011(6) SCC 261]
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Introduction

In India, the only legislati on which directly addresses traffi  cking is the Immoral Traffi  cking 
Preventi on Act (ITPA)1. This legislati on was enacted just seven years following the establishment 
of the Indian State, highlighti ng the necessity to modernise the legal approach to traffi  cking in 
contemporary India.

Unfortunately the ITPA is seriously defi cient in its approach to traffi  cking as it fails to even 
defi ne the crime of traffi  cking itself. The act is also confi ned to commercial sexual exploitati on 
alone, another failing in its ambiti on to resolve the problem of traffi  cking.

The ITPA is insuffi  cient in its approach to children when disti nguishing between a child and a 
minor. However, when the ITPA amendment came into force in 1986, the Juvenile Justi ce Act 
(JJA) had defi ned a female child as a female below eighteen years of age.2

Although the ITPA defi nes a child as a minor at the beginning of the act,3 there is no such 
disti ncti on between adults and children in terms of rehabilitati on for children, following their 
involvement in the commercial sex trade. While there is litt le is the way of rehabilitati on for 
the child victi ms of traffi  cking, children have found themselves before the Justi ce Board rather 
than the Child Welfare Committ ee.

While the IPTA does not make prosti tuti on illegal, it att empts to eradicate the acti vity of 
prosti tuti on by:

 Prohibiti ng soliciti ng;

 Defi ning brothels as any place where the acti vity of commercial sexual acti vity is carried 
on;

 Penalising any person who allows commercial sexual acti vity from being carried on in any 
residence;

 Prohibiti ng the acti vity of prosti tuti on in a public place;

 Giving powers to a magistrate for the removal of a prosti tute from any commercial 
residence.

There have been two landmark cases which have addressed the dilemma of child traffi  cking, 
the cases of Vishaljeet vs. Union of India and Gaurav Jain vs. Union of India.

1 Immoral Traffi  cking Preventi on Act, 1956

2 Juvenile Justi ce Act, 1986, 2(h)

3 Supra note 1 at 2 (aa)
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In the case of Vishaljeet vs. Union of India,4 a Public Interest Liti gati on (PIL) was fi led, under 
Arti cle 32 of the Indian Consti tuti on. The peti ti on requested the Central Bureau of Investi gati on 
to investi gate the police offi  cers operati ng in Red Light areas and to take acti on against them for 
their negligence. The peti ti on also appealed for the women working in Red Light areas, to be 
moved to protecti ve homes where they can rebuild their lives, receive medical att enti on and 
att empt to rehabilitate and reintegrate back into society. Finally, the peti ti on emphasised the 
importance of att ending to the children of prosti tutes, who should also taken into specialised 
protecti ve homes and rehabilitated.

The court held that it was necessary to take acti on to eradicate child prosti tuti on, as well 
as establishing treatment and rehabilitati on programmes for those aff ected.5 The court also 
requested Governments (State and Central) to implement the law, set up advisory committ ees, 
establish social welfare programmes and make suggesti ons for measures to be taken in the 
eradicati on of child prosti tuti on. The Central Government was also directed to look into 
the inadequacies of the law and system insti tuti ons, as well as making amendments where 
appropriate.

Despite the judgements handed down when the Supreme Court heard the Vishaljeet vs. 
Union of India case in 1990, the situati on of child prosti tuti on had deteriorated further. 

 In 1997, when the case of Gaurav Jain vs. Union of India and others6 came before the courts, 
one of the most exhausti ve judgements on the aspect of child rights was passed, looking at 
local laws and drawing from internati onal conventi ons. The Supreme Court held that the 
children aff ected have the right to equality of opportunity, dignity and care, protecti on and 
rehabilitati on, so as to assume a role in mainstream society without any sti gma att ached to 
them.

The Supreme Court also directed for a Central Advisory Committ ee to formulate a scheme 
for the rehabilitati on of children aff ected by both traffi  cking and prosti tuti on. A Central 
Advisory Committ ee on Child Prosti tuti on was consti tuted, followed by State Advisory 
Committ ees to be setup by the respecti ve State Governments. The Gaurav Jain case also led 
to the establishment of committ ees to focus on the problems related to prosti tuti on, child 
prosti tutes and children of prosti tutes. These committ ees were established to investi gate the 
problems surrounding commercial sexual exploitati on, traffi  cking of women and children and 
the children of traffi  cked victi ms. 

4 Vishaljeet v. Union of India, 1990 (3) SCC 318

5 Ibid

6 1997 (8) SCC 114
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The Supreme Court made a ruling on the 2007 case of State of Maharashtra vs. Mohd. Sajid 
Husain7 that set a precedent of how persons guilty of traffi  cking will be treated by the courts. 
The case involved a young girl who had been driven into prosti tuti on as a child. The court 
rejected an applicati on for anti cipatory bail by the accused since the case concerned a child 
forced into the ‘fl esh trade’.

In St. Theresa’s Loving Care Home and others vs. State of Andhra Pradesh,8 the Supreme 
Court found that eff orts must be made by State governments to ensure that proper procedure 
is followed when care homes and adopti on organisati ons are giving up children for adopti on. 
The court also reiterated the necessity for guidelines indicated by the Lakshmi Kant Pandey to 
be followed in cases of adopti on by foreign parents.

7 2007, SCC 213

8 2005(8) SCC 525
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Vishal Jeet
vs. 

Union of India and Other States
and Union Territories

S. Ratnavel Pandian and K. Jayachandra Reddy, JJ.

S. Ratnavel Pandian, J.— This writ peti ti on under Arti cle 32 of the Consti tuti on of India at 
the instance of an advocate is fi led by way of a public interest liti gati on seeking issuance of 
certain directi ons, directi ng the Central Bureau of Investi gati on (1) to insti tute an enquiry 
against those police offi  cers under whose jurisdicti on Red Light areas as well Devadasi and 
Jogin traditi ons are fl ourishing and to take necessary acti on against such erring police offi  cers 
and law breakers; (2) to bring all the inmates of the red light areas and also those who are 
engaged in ‘fl esh trade’ to protecti ve homes of the respecti ve States and to provide them with 
proper medical aid, shelter, educati on and training in various disciplines of life so as to enable 
them to choose a more dignifi ed way of life and (3) to bring the children of those prosti tutes 
and other children found begging in streets and also the girls pushed into ‘fl esh trade’ to 
protecti ve homes and then to rehabilitate them.

2.  The averments made in the writ peti ti on on the basis of which these directi ons are prayed 
for can be summarised thus: 

 Many unfortunate teenaged female children (hereinaft er referred to as ‘the children’) and 
girls in full bloom are being sold in various parts of the country, for paltry sum even by 
their parents fi nding themselves unable to maintain their children on account of acute 
poverty and unbearable miseries and hoping that their children would be engaged only 
in household duti es or manual labour. But those who are acti ng as pimps or brokers in 
the ‘fl esh trade’ and brothel keepers who hunt for these teenaged children and young 
girls to make money either purchase or kidnap them by deceitf ul means and unjustly and 
forcibly inveigle them into ‘fl esh trade’. Once these unfortunate victi ms are taken to the 
dens of prosti tutes and sold to brothel keepers, they are shockingly and brutally treated 
and confi ned in complete seclusion in a ti ny claustrophobic room for several days without 
food unti l they succumb to the vicious desires of the brothel keepers and enter into the 
unethical and squalid business of prosti tuti on. These victi ms though unwilling to lead this 
obnoxious way of life have no other way except to surrender themselves retreati ng into 
silence and submitti  ng their bodies to all the dirty customers including even sexagenarians 
with plasti c smile. 
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3.  The peti ti oner has cited certain lurid tales of sex with sickening details alleged to have 
been confessed by some children and girls either escaped or rescued from such abodes 
of ill-fame. Aft er giving a brief note on Devadasi system and Jogin traditi on, the peti ti oner 
states that this system and traditi on which are sti ll prevailing in some parts of the country 
should be put to an end. The ulti mate plea of the peti ti oner is that the young children 
and girls forcibly pushed into ‘fl esh trade’ should be rescued and rehabilitated. With this 
peti ti on, the peti ti oner has fi led 9 affi  davits said to have been sworn by 9 girls who claim 
to be living in the brothel houses, pleading for rescue and a list of names of 9 girls who are 
morally afraid to swear the affi  davits. Be it noted that no counter has been fi led by any 
one of the respondents.

4.  The matt er is one of great importance warranti ng a comprehensive and searching analysis 
and requiring a humanisti c rather than a purely legalisti c approach from diff erent angles. 
The questi ons involved cause considerable anxiety to the court in reaching a sati sfactory 
soluti on in eradicati ng such sexual exploitati on of children. We shall now examine this 
problem and address ourselves to the merits of the prayers.

5.  No denying the fact that prosti tuti on always remains as a running sore in the body of 
civilisati on and destroys all moral values. The causes and evil eff ects of prosti tuti on 
maligning the society are so notorious and frightf ul that none can gainsay it. This malignity 
is daily and hourly threatening the community at large slowly but steadily making its 
way onwards leaving a track marked with broken hopes. Therefore, the necessity for 
appropriate and drasti c acti on to eradicate this evil has become apparent but its successful 
consummati on ulti mately rests with the public at large.

6.  It is highly deplorable and heartrending to note that many poverty stricken children and 
girls in the prime of youth are taken to ‘fl esh market’ and forcibly pushed into the ‘fl esh 
trade’ which is being carried on in utt er violati on of all canons of morality, decency and 
dignity of humankind. There cannot be two opinions—indeed there is none—that this 
obnoxious and abominable crime committ ed with all kinds of unthinkable vulgarity should 
be eradicated at all levels by drasti c steps.

7.  Arti cle 23 which relates to Fundamental Rights in Part III of the Consti tuti on and which 
has been put under the capti on ‘Right against exploitati on’ prohibits ‘traffi  c in human 
beings and begar and other similar forms of labour’ and provides that any contraventi on 
of Arti cle 23(1) shall be an off ence punishable in accordance with law. The expression 
‘traffi  c in human beings’ is evidently a very wide expression including the prohibiti on 
of traffi  c in women for immoral or other purposes. Arti cle 35(a)(ii) of the Consti tuti on 
reads that notwithstanding anything in this Consti tuti on, Parliament shall have, and the 
legislature of a State shall not have, power to make laws for prescribing punishment for 
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those acts which are declared to be off ences under this part. The power of legislati on, 
under this arti cle, is given to the Parliament exclusively, for, otherwise the laws relati ng to 
fundamental rights would not have been uniform throughout the country. The power is 
specifi cally denied to the State legislatures. In implementati on of the principles underlying 
Arti cle 23(1) the Suppression of Immoral Traffi  c in Women and Girls Act, 1956 (SITA for 
short) has been enacted under Arti cle 35 with the object of inhibiti ng or abolishing the 
immoral traffi  c in women and girls.

8.  In this connecti on, it is signifi cant to refer to Arti cle 39 which relates to ‘Directi ve 
Principles of State Policy’ under Part IV of the Consti tuti on. Arti cle 39 parti cularises 
certain objecti ves. Clause (f) of Arti cle 39 was substi tuted by Forty-Second Amendment 
Act, 1976. Among the objecti ves menti oned under clauses (e) and (f) of Arti cle 39, we 
will confi ne ourselves only to certain relevant objecti ves under those two clauses which 
are suffi  cient for the purpose of this case. One of the objecti ves under clause (e) of 
Arti cle 39 is that the State should, in parti cular, direct its policy towards securing that the 
tender age of children are not abused. One of the objecti ves under clause (f) is that the 
State should, in parti cular, direct its policy towards securing that childhood and youth 
are protected against exploitati on and against moral and material abandonment. These 
objecti ves refl ect the great anxiety of the Consti tuti on makers to protect and safeguard 
the interests and welfare of the children of our country. The Government of India has also, 
in pursuance of these consti tuti onal provisions of clauses (e) and (f) of Arti cle 39, evolved 
a nati onal policy for the welfare of the children.

9.  It will be apposite to make reference to one of the principles, namely, principle No. (9) 
formulated by the Declarati on of the Rights of the Child adopted by the General Assembly 
of the United Nati ons on November 20, 1959. The said principle reads thus: 

“The child shall be protected against all forms of neglect, cruelty and exploitati on. He 
shall not be the subject of traffi  c, in any form.”

10.  Before the adopti on of SITA, there were enactments in some of the States for suppression 
of immoral traffi  c, but they were not uniform nor were they found to be adequately 
eff ecti ve. Some States did not have any law on the subject.

11.  With the growing danger in society to healthy and decent living with morality, the world 
public opinion congregated at New York in a conventi on for suppression of traffi  c in 
persons for exploitati on for immoral purposes. Pursuant to the signing of that conventi on 
on May 9, 1950, our Parliament has passed an Act called “Suppression of Immoral Traffi  c 
in Women and Girls Act, 1956” which is now changed as “the Immoral Traffi  c (Preventi on) 
Act, 1956” to which certain drasti c amendments are introduced by the Amendment Acts 
of 46 of 1978 and 44 of 1986. This Act aims at suppressing the evils of prosti tuti on in 
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women and girls and achieving a public purpose viz. to rescue the fallen women and girls 
and to stamp out the evils of prosti tuti on and also to provide an opportunity to these fallen 
victi ms so that they could become decent members of the society. Besides the above Act, 
there are various provisions in the Indian Penal Code such as Secti ons 366-A (dealing with 
procurati on of minor girl), 366-B (dealing with off ence of importati on of girl from foreign 
country), 372 (dealing with selling of minor for purposes of prosti tuti on etc.) and 373 
(dealing with the off ence of buying minor for purposes of prosti tuti on etc.). The Juvenile 
Justi ce Act, 1986 which provides for the care, protecti on, treatment, development and 
rehabilitati on of neglected or delinquent juveniles contains a specifi c provision namely 
Secti on 13 which empowers a police offi  cer or any other person or organisati on authorised 
by the State Government in this behalf to take charge of any neglected juveniles and bring 
them before the Board consti tuted under this Act which Board under Secti on 15 has to 
hold an enquiry and make such orders in relati on to the neglected juveniles as it may 
deem fi t. 

12.  In spite of the above stringent and rehabilitati ve provisions of law under various Acts, 
it cannot be said that the desired result has been achieved. It cannot be gainsaid that a 
remarkable degree of ignorance or callousness or culpable indiff erence is manifested in 
uprooti ng this cancerous growth despite the fact that the day has arrived imperiously 
demanding an objecti ve multi -dimensional study and a searching investi gati on into the 
matt er relati ng to the causes and eff ects of this evil and requiring most rati onal measures 
to weed out the vices of illicit traffi  cking. This malady is not only a social but also a socio-
economic problem and, therefore, the measures to be taken in that regard should be 
more preventi ve rather than puniti ve.

13.  In our view, it is neither practi cable and possible nor desirable to make a roving enquiry 
through the CBI throughout the length and breadth of this country and no useful purpose 
will be served by issuing any such directi on, as requested by the peti ti oner. Further, this 
malignity cannot be eradicated either by banishing, branding, scourging or infl icti ng 
severe punishment on these helpless and hapless victi ms most of whom are unwilling 
parti cipants and involuntary victi ms of compelled circumstances and who, fi nding no way 
to escape, are weeping or wailing throughout.

14.  This devastati ng malady can be suppressed and eradicated only if the law enforcing 
authoriti es in that regard take very severe and speedy legal acti on against all the erring 
persons such as pimps, brokers and brothel keepers. The courts in such cases have to 
always take a serious view of this matt er and infl ict condign punishment on proof of such 
off ences. Apart from legal acti on, both the Central and the State Governments who have 
got an obligati on to safeguard the interest and welfare of the children and girls of this 
country have to evaluate various measures and implement them in the right directi on.
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15.  Bagwati , J. (as he then was) in Lakshmi Kant Pandey v. Union of India1 while emphasising 
the importance of children has expressed his view thus : (SCC p. 249, para 6)

“It is obvious that in a civilized society the importance of child welfare cannot be 
over-emphasized, because the welfare of the enti re community, its growth and 
development, depend on the health and well-being of its children. Children are a 
‘supremely important nati onal asset’ and the future well-being of the nati on depends 
on how its children grow and develop.”

16.  We, aft er bestowing our deep and anxious considerati on on this matt er feel that it would 
be appropriate if certain directi ons are given in this regard. Accordingly, we make the 
following directi ons:

(1) All the State Governments and the Governments of Union territories should direct 
their concerned law enforcing authoriti es to take appropriate and speedy acti on 
under the existi ng laws in eradicati ng child prosti tuti on without giving room for any 
complaint of remissness or culpable indiff erence.

(2) The State Governments and the Governments of Union territories should set up a 
separate Advisory Committ ee within their respecti ve zones consisti ng of the Secretary 
of the Social Welfare Department or Board, the Secretary of the Law Department, 
sociologists, criminologists, members of the women's organisati ons, members 
of Indian Council of Child Welfare and Indian Council of Social Welfare as well the 
members of various voluntary social organisati ons and associati ons etc., the main 
objects of the Advisory Committ ee being to make suggesti ons of:

(a) the measures to be taken in eradicati ng the child prosti tuti on, and

(b) the social welfare programmes to be implemented for the care, protecti on, 
treatment, development and rehabilitati on of the young fallen victi ms namely 
the children and girls rescued either from the brothel houses or from the vices of 
prosti tuti on.

(3) All the State Governments and the Governments of Union territories should take 
steps in providing adequate and rehabilitati ve homes manned by well-qualifi ed 
trained social workers, psychiatrists and doctors.

(4) The Union Government should set up a committ ee of its own in the line, we have 
suggested under directi on No. (2) the main object of which is to evolve welfare 
programmes to be implemented on the nati onal level for the care, protecti on, 
rehabilitati on etc. etc. of the young fallen victi ms namely the children and girls and to 
make suggesti ons of amendments to the existi ng laws or for enactment of any new 
law, if so warranted for the preventi on of sexual exploitati on of children.

(5) The Central Government and the Governments of States and Union territories 
should devise a machinery of its own for ensuring the proper implementati on of the 
suggesti ons that would be made by the respecti ve committ ees.
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(6) The Advisory Committ ee can also go deep into Devadasi system and Jogin traditi on 
and give their valuable advice and suggesti ons as to what best the government could 
do in that regard.

(7) The copies of the affi  davits and the list containing the names of 9 girls are directed to 
be forwarded to the Commissioner of Police, Delhi for necessary acti on.

17.  We may add that we are not giving an exhausti ve list of the members for the consti tuti on 
of the committ ee. Therefore, it is open to the concerned government to include any 
member or members in the committ ee as it deems necessary.

18.  We hope and trust that the directi ons given by us will go a long way towards eradicati ng 
the malady of child prosti tuti on, Devadasi system and Jogin traditi on and will also at the 
same ti me protect and safeguard the interests of the children by preventi ng their sexual 
abuse and exploitati on.

19.  So far as the remaining prayer regarding rehabilitati on of the children of prosti tutes is 
concerned, we understand that a similar issue is raised in a separate writ peti ti on bearing 
W.P. No. 824 of 1988 pending before this Court and this Court is seized of the matt er and 
also has given an interim directi on on November 15, 1989 for setti  ng up a committ ee 
to go into the questi on from various angles of the problems taking into considerati on 
the diff erent laws relevant to the matt er and to submit is report. (Vide Gaurav Jain v. 
Union of India2.) Therefore, we are not expressing any opinion on this prayer regarding 
the rehabilitati on of the children of prosti tutes.

20.  With the above directi ons, the writ peti ti on is disposed of

*****

[This judgement is also reported in 1990(3) SCC 318]
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Gaurav Jain
vs.

Union of India and Others

K. Ramaswamy and D.P. Wadhwa, JJ.

Ramaswamy, J.— “Frailty, thy name is woman”, was the ignominy heaped upon women of the 
Victorian era by William Shakespeare in his great work Hamlet. The history of sociology has, 
however, established the contrary, i.e., “forti tude”, thy name is woman; “caress”, thy name is 
woman; “self-sacrifi ce”, thy name is woman; tenacity and successful pursuit, these epithets 
portray women. Indira Gandhi, Margaret Thatcher, Sirimavo Bandaranaike and Golda Meir are 
a few illustrious women having proved successful in democrati c governance of the respecti ve 
democrati c States. Amidst them, sti ll, a class of women is trapped as victi ms of circumstances, 
unfounded social sancti ons, handicaps and coercive forms in the fl esh trade, opti mised as 
“prosti tutes”, (for short “fallen women”). Seeking their redempti on, a few enlightened 
segments are tapping the doors of this Court under Arti cle 32 of the Consti tuti on, through 
a public-spirited advocate, Gaurav Jain who fi led, on their behalf, the main writ peti ti ons 
claiming that right to be free citi zens; right not to be trapped again; readjusted by economic 
empowerment, social justi ce and self-sustenance thereby with equality of status, dignity of 
person in truth and reality and social integrati on in the mainstream are their Magna Carta. 
An arti cle “A Red-light trap: Society gives no chance to prosti tutes' off spring” in India Today 
dated 11-7-1988 is founded as source material and has done yeoman's service to ignite the 
sensiti vity of Gaurav to seek improvement of the plight of the unfortunate fallen women and 
their progeny. Though Gaurav had asked for establishing separate educati onal insti tuti ons for 
the children of the fallen women, this Court aft er hearing all the State Governments and Union 
Territories which were then represented through their respecti ve standing counsel, observed 
on 15-11-1989 in Gaurav Jain v. Union of India that “segregati ng children of prosti tutes by 
locati ng separate schools and providing separate hostels” would not be in the interest of the 
children and the society at large. This Court directed that they “should be segregated from their 
mothers and be allowed to mingle with others and become a part of the society”. Accepti ng 
the suggesti on from the Bar and rejecti ng the limited prayer of the peti ti oner, this Court had 
ordered that: “Children of prosti tutes should, however, not be permitt ed to live in the inferno 
and the undesirable surroundings of prosti tute homes.” This was felt parti cularly so in the 
case of young girls whose body and mind are likely to be abused with growing age for being 
admitt ed into the profession of their mothers. While this Court did not accept the plea for 
separate hostels for children of prosti tutes, it felt that “accommodati on in hostels and other 
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reformatory homes should be adequately available to help segregati on of these children from 
their mothers living in prosti tute homes as soon as they are identi fi ed”. In that view, instead 
of disposing of the writ peti ti on with a set of directi ons, this Court consti tuted a Committ ee 
comprising S/Shri V.C. Mahajan, R.K. Jain, Senior Advocates and others including M.N. Shroff , 
Advocate, as its Convenor, and other individuals named in the Order; the Court directed the 
Committ ee to submit its report giving suggesti ons for appropriate acti on. Accordingly, the 
report was submitt ed. Arguments were heard and judgment was reserved but could not be 
delivered. Resultantly, it was released from judgment. We have reheard the counsel on both 
sides. The primary questi on in this case is: What are the rights of the children of fallen women, 
the modules to segregate them from their mothers and others so as to give them protecti on, 
care and rehabilitati on in the mainstream of the nati onal life? And as a facet of it, what should 
be the scheme to be evolved to eradicate prosti tuti on, i.e., the source itself; and what succour 
and sustenance can be provided to the fallen victi ms of the fl esh trade? These are primary 
questi ons we angulate for considerati on in this public interest liti gati on.

2.  The Preamble, an integral part of the Consti tuti on, pledges to secure “socio-economic 
justi ce” to all its citi zens with stated liberti es, “equality of status and of opportunity”, 
assuring “fraternity” and “dignity” of the individual in a united and integrated Bharat. 
The fallen women too are part of the citi zenry. Prosti tuti on in society has not been an 
unknown phenomenon; it is of ancient origin and has its manifestati on in various forms 
with varied degrees unfounded on so-called social sancti ons etc. The victi ms of the trap 
are the poor, illiterate and ignorant secti ons of the society and are the target group in the 
fl esh trade; the rich communiti es exploit them and harvest at their misery and ignominy 
through organised gangsterism, in parti cular, with police nexus. It is of grave social 
concern, increasingly realised by the enlightened public-spirited secti ons of the society 
to prevent gender exploitati on of girl children. The prosti tute has always been an object 
and was never seen as a complete human being with dignity of person; as if she has 
had no needs and aspirati ons of her own, individually or collecti vely. Their problems are 
compounded by coercion laid around them and torturous treatment meted out to them. 
When they make att empts either to resist the prosti tuti on or to relieve themselves from 
the trap, they succumb to the violent treatment and resultantly many a one sett les for 
prosti tuti on. A prosti tute is equally a human being. Despite that trap, she is confronted 
with the problems to bear and rear children. The limitati ons of the trade confront them 
in bringing up their children, be it male or female. Their children are equally subjected to 
inhuman treatment by the managers of brothels and are subjected to discriminati on and 
social isolati on; they are deprived of their right to live a normal life for no fault of their 
own. In recent ti mes, however, there has been a growing body of opinion, by certain 
enlightened secti ons of the society advocati ng the need to no longer treat the fallen women 
as criminals or as objects of shocking sexual abuse; they are victi ms of circumstances 
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and hence should be treated as human beings like others, so as to bring them into the 
mainstream of the social order without any sti gma att ached. Equally, they realise the 
need to keep their children away from the red-light area, parti cularly girl children and 
have them inducted into respectable and meaningful avocati ons and/or self-employment 
schemes. In no circumstances, they should conti nue to be in the trap of fl esh trade for 
commercial exploitati on. They need to be treated with humanity and compassion so as to 
integrate them into the social mainstream. If given equal opportunity, they would be able 
to play their own part for peaceful rehabilitati on, live a life with happiness purposefully, 
with meaningful right to life, culturally, socially and economically with equality of status 
and dignity of person. These consti tuti onal and human rights to the victi ms of fallen track 
of fl esh trade need care and considerati on of the society. This case calls upon us to resolve 
that human problem with caress and purposeful guidelines, lend help to ameliorate their 
socio-economic conditi ons, eradicate social sti gma and to make available to them equal 
opportuniti es for the social order.

3.  Equally, the right of the child is the concern of the society so that fallen women surpass 
traffi  cking of their person from exploitati on; contribute to bring up their children; live a 
life with dignity; and not to conti nue in the foul social environment. Equally, the children 
have the right to equality of opportunity, dignity and care, protecti on and rehabilitati on 
by the society with both hands open to bring them into the mainstream of social life 
without pre-sti gma affi  xed on them for no fault of her/his. The Conventi on on the Right 
of the Child, the Fundamental Rights in Part III of the Consti tuti on, Universal Declarati on 
of Human Rights, the Directi ve Principles of State Policy are equally made available 
and made meaningful instruments and means to ameliorate their conditi ons — social, 
educati onal, economic and cultural, and to bring them into the social stream by giving 
them the same opportuniti es as had by other children. Thus, this case calls for a careful 
and meaningful considerati on with diverse perspecti ves, to decide the problems in the 
light of consti tuti onal and human rights and directi ons given to the executi ve to eff ectuate 
them on administrati ve side eff ecti vely so that those rights become real and meaningful 
to them.

4.  Let us, therefore, fi rst consider the rights of the fallen women and their children given by 
the Consti tuti on and the Directi ve Principles, the Human Rights and the Conventi on on 
the Right of Child, before considering the social ignominy att ached to them and before 
looking for the remedy to relieve them from the agony and make them equal parti cipants 
in a normal social order. Arti cle 14 provides for equality in general. Arti cle 21 guarantees 
right to life and liberty. Arti cle 15 prohibits discriminati on on the grounds of religion, race, 
caste, sex or place of birth, or of any of them. Arti cle 15(3) provides for special protecti ve 
discriminati on in favour of women and child relieving them from the moribund of formal 
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equality. It states that “nothing in this arti cle shall prevent the State from making any 
special provision for women and children”. Arti cle 16(1) covers equality of opportunity 
in matt ers of public employment. Arti cle 23 prohibits traffi  c in human beings and forced 
labour and makes it punishable under Suppression of Immoral Traffi  c in Women and Girls 
Act, 1956 which was renamed in 1990 as the Immoral Traffi  c (Preventi on) Act (for short 
the “ITP Act”). Arti cle 24 prohibits employment of children in any hazardous employment 
or in any factory or mine unsuited to their age.

5.  Arti cle 38 enjoins the State to secure and protect, as eff ecti vely as it may, a social order in 
which justi ce — social, economic and politi cal, shall inform all the insti tuti ons of nati onal 
life. It enjoins, by appropriate statutory or administrati ve acti ons, that the State should 
minimise the inequaliti es in status and provide faciliti es and opportuniti es to make equal 
results. Arti cle 39(f) provides that children should be given opportuniti es and faciliti es 
to develop in a healthy manner and in conditi ons of freedom and dignity; and that 
childhood and youth are protected against exploitati on and against moral and material 
abandonment. Arti cle 46 directs the State to promote the educati onal and economic 
interests of the women and weaker secti ons of the people and to protect them from social 
injusti ce and all forms of exploitati on. Arti cle 45 makes provision for free and compulsory 
educati on for children, which is now well sett led as a fundamental right to children up to 
the age of 14 years; it also mandates that faciliti es and opportuniti es for higher educati onal 
avenues be provided to them. Social justi ce and economic empowerment are fi rmly held 
as fundamental rights of every citi zen.

6.  Arti cle 1 of the Universal Declarati on of Human Rights provides that all human beings are 
born free and equal in dignity and rights. They are endowed with reason and conscience 
and should act towards one another in a spirit of brotherhood. Arti cle 2 provides that 
everyone, which includes fallen women and their children, is enti tled to all the rights 
and freedoms set forth in the Declarati on without any disti ncti on of any kind such as 
race, colour, sex, language, religion, politi cal or other opinion, nati onal or social origin, 
property, birth or other status. Arti cle 3 provides that everyone has the right to life, liberty 
and security of person. Arti cle 4 enjoins that no one shall be held in slavery or servitude; 
slavery and the slave trade shall be prohibited in all their forms. The fallen victi m in the 
fl esh trade is no less than a slave trade. Arti cle 5 provides that no one shall be subjected 
to torture or to cruel, inhuman or degrading treatment or punishment. The fallen/trapped 
victi ms of fl esh trade are subjected to cruel, inhuman and degrading treatment which is 
obnoxious, abominable and an aff ront to Arti cle 5 of the Universal Declarati on and Arti cle 
21 of the Indian Consti tuti on.

7.  Equally, Arti cle 6 declares that everyone has the right to recogniti on everywhere as a 
person before the law. The victi ms of fl esh trade are equally enti tled before the law to 
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the recogniti on as equal citi zens with equal status and dignity in the society. Arti cle 7 
postulates that all are equal before the law and are enti tled, without discriminati on, to 
equal protecti on of the law. So, denial of equality of the rights and opportuniti es and of 
dignity and of the right to equal protecti on against any discriminati on of fallen women 
is violati on of the Universal Declarati on under Arti cle 7 and Arti cle 14 of the Indian 
Consti tuti on.

8.  Arti cle 8 of the Universal Declarati on provides that everyone has the right to an eff ecti ve 
remedy by the competent nati onal tribunals for acts violati ng the fundamental rights 
granted by the Consti tuti on or the law. The Supreme Court of India, which is the senti nel in 
the qui vive, is enjoined to protect equally the rights of the poor, the deprived, the degraded 
women and children trapped in fl esh trade, kept in inhuman and degrading conditi ons, 
and to grant them the consti tuti onal right to freedoms, protecti on, rehabilitati on and 
treatment by the social engineering, in law, Consti tuti on and appropriate administrati ve 
measures so as to enable them to work hand-in-hand to live life with dignity and without 
any sti gma due to their past conduct tagged to them by social conditi ons, unfounded 
customs and circumstances which have become a blot on the victi ms and their children. 
They too are enti tled to full equality, fair and adequate faciliti es and opportuniti es to 
develop their personality with full-grown potenti ality, to improve their excellence in 
every walk of life. Arti cle 51-A of the Consti tuti on enjoins duty on every citi zen to develop 
scienti fi c temper, humanism and the spirit of inquiry and reform and to strive towards 
excellence in all spheres of individual and collecti ve acti vity so that the nati on constantly 
rises to higher levels of endeavour and achievement.

9.  The Preamble to the Declarati on of the Right of the Child adopted by the UNO on 20-11-
1959, provides that the child by reason of his or her physical or mental immaturity, needs 
special safeguards and care including appropriate legal protecti on before as well as aft er 
birth. Recalling the provisions of the Declarati on on Social and Legal Principles relati ng to 
Protecti on and Welfare of the Children with Special Reference to Foster or Placement and 
Adopti on Nati onally and Internati onally; the General Assembly Resoluti on 41/85 of 3-12-
1986; the United Nati ons adopted Standard Minimum Rules for the Administrati on of 
Juvenile Justi ce (The Beijing Rules) dated 29-11-1985. India is a signatory to the Declarati on 
and has rati fi ed the same and eff ecti vely parti cipated in bringing the Declarati on in force. 
Arti cle 3(1) postulates that in all acti ons concerning children, whether undertaken by 
public or private social welfare insti tuti ons, courts of law, administrati ve authoriti es or 
legislati ve bodies, the best interest of the child shall be the primary considerati on. Arti cle 
3(2) enjoins to ensure to the child such protecti on and care as is necessary for his or her 
well-being, taking into account the rights and duti es of his or her parents, legal guardians, 
or other individuals legally and all the appropriate measures in that behalf shall be taken by 
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the State. Arti cle 3(3) postulates that the State shall ensure the availability of insti tuti onal 
services and faciliti es responsible for the care or protecti on of children shall conform to 
the standards established by competent authoriti es, parti cularly in the areas of safety, 
health, in the number and suitability of their self as well as competent supervision. Arti cle 
4 obligates by appropriate legislati ve, administrati ve or other measures, implementati on 
of the rights recognised in the Conventi on. The State has undertaken to implement 
economic, social and cultural rights, such measures to the maximum extent of the available 
resources and where needed within the framework of internati onal cooperati on.

10.  Arti cle 6 postulates that State parti es recognise that every child has the inherent right 
to life which is already granted by Arti cle 21 of the Consti tuti on of India which has 
been interpreted expansively by this Court to make the right to life meaningful, socially, 
culturally, economically, even to the deprived segments of the society with dignity of 
person and in pursuit of happiness. Arti cle 6(2) enjoins to ensure development of the 
child and Arti cle 7(2) postulates that the State shall ensure implementati on of these rights 
in accordance with law and their obligati ons. Arti cle 9(3) envisages that the State shall 
respect the right of the child who is separated from her parents to maintain personal 
relati ons and contact with her parents on regular basis. Arti cle 14(2) provides that 
the State shall respect the rights and duti es of the parents, and when applicable, legal 
guardians, to provide directi on to the child in the exercise of his or her right in a manner 
consistent with the evolving capaciti es of the child. Arti cle 17(2)(e) enjoins the State to 
encourage the development of appropriate guidelines for the protecti on of the child from 
informati on and material injurious to his or her well-being bearing in mind the provisions 
of Arti cles 13 and 18. Arti cle 18(1) provides that the State shall use their best eff orts 
to ensure recogniti on of the principle that both parents have common responsibiliti es 
for the upbringing and development of the child. Parents and State have the primary 
responsibility for the upbringing and development of the child. The best interests of the 
child should be their basic concern. Sub-para (2) postulates that for promoti ng the rights 
set forth in this Conventi on, parents, legal guardians or the State in the performance of 
their child-rearing responsibiliti es shall ensure the development of insti tuti ons, faciliti es 
and services for the care of children

11.  Arti cle 19(1) provides that the State Parti es shall take all appropriate legislati ve, 
administrati ve, social and educati onal measures to protect the child from all forms of 
physical or mental violence, injury or abuse, neglect or negligent treatment, maltreatment 
or exploitati on including sexual abuse, while in the care of parents, legal guardians or any 
other person who takes care of the child. Equally, sub-para (2) of Arti cle 19 postulates that 
protecti ve measures, as may be appropriate, should include eff ecti ve procedure for the 
establishment of social programmes to provide necessary support for the child and for 
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those who have the care of the child as well as for other forms of preventi on etc. Arti cle 
20 which is material for the purpose postulates as under:

“1.  A child temporarily or permanently deprived of his or her family environment, 
or in whose own best interest cannot be allowed to remain in that environment, 
shall be enti tled to special protecti on and assistance provided by the State.

2.  State Parti es shall in accordance with their nati onal laws ensure alternati ve care 
for such a child.

3.  Such care could include, inter alia, foster placement, Kafala or Islamic law, 
adopti on, or if necessary placement in suitable insti tuti ons for the care of 
children. When considering soluti ons, due regard shall be paid to the desirability 
of conti nuity in a child's upbringing and to the child's ethnic, religious, cultural 
and linguisti c background.”

12.  Arti cle 28 recognises the right of the child to educati on and with a view to achieving this right 
progressively and on the basis of equal opportunity, the State shall in parti cular: (a) make 
primary educati on compulsory and available free to all; (b) encourage the development of 
diff erent forms of secondary educati on, including general and vocati onal educati on, make 
them available and accessible to every child and take appropriate measures such as the 
introducti on of free educati on and off ering fi nancial assistance in case of need; (c) make 
higher educati on accessible to all on the basis of capacity by every appropriate means; 
(d) make educati onal and vocati onal informati on and guidance available and accessible 
to all children; and (e) take measures to encourage regular att endance at schools and 
the reducti on of drop-out rates. Arti cle 29 envisages the State Parti es to agree that the 
educati on of the child shall be directed to: (a) the development of the child's personality, 
talents and mental and physical abiliti es to their fullest potenti al; (b) the development of 
respect for human rights and fundamental freedoms and for the principles enshrined in 
the Charter of the United Nati ons; (c) the development of respect for the child's parents, 
his or her own cultural identi ty, languages and values, for the nati onal values of the 
country in which the child is living, the country from which he or she may originate, and for 
civilizati ons diff erent from his or her own; (d) the preparati on of the child for responsible 
life in a free society, in the spirit of understanding, peace, tolerance, equality of sexes, 
and friendship among all peoples, ethnic, nati onal and religious groups and persons of 
indigenous origin; and (e) the development of respect for the natural environment.

13.  Arti cle 32 recognises the right of the child to be protected from economic exploitati on 
and from performing any work that is likely to be hazardous or to interfere with the child's 
educati on or to be harmful to the child's health or physical, mental, spiritual, moral or 
social development. Arti cles 34, 36 and 37(a) are equally relevant and read as under:

“34. State Parti es undertake to protect the child from all forms of sexual exploitati on 
and sexual abuse. For these purposes, State Parti es shall in parti cular take all 
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appropriate nati onal, bilateral and multi lateral measures to prevent:

(a)  the inducement or coercion of a child to engage in any unlawful sexual acti vity;

(b)  the exploitati ve use of children in prosti tuti on or other unlawful sexual 
practi ces;

(c)  the exploitati ve use of children in pornographic performances and materials.

36. State Parti es shall protect the child against all other forms of exploitati on 
prejudicial to any aspects of the child's welfare.

37. State Parti es shall ensure that:

(a)  No child shall be subjected to torture or other cruel, inhuman or degrading 
treatment or punishment. Neither capital punishment nor life imprisonment 
without possibility of release shall be imposed for off ences committ ed by 
persons below 18 years of age;”

14. Arti cle 8 of the Declarati on on the Right to Development provides that the State shall 
undertake at the nati onal level, all necessary measures for the realisati on of the right to 
development and shall ensure, inter alia, equality of opportunity for all in their access 
to basic resources, educati on, health services, food, housing, employment and the fair 
distributi on of income. Eff ecti ve measures should be undertaken to ensure that women 
have an acti ve role in the development process. Appropriate economic and social reforms 
should be carried out with a view to eradicati ng all social injuries.

 .....

16.  Human Rights are derived from the dignity and worth inherent in the human person. 
Human rights and fundamental freedoms have been reiterated by the Universal 
Declarati on of Human Rights. Democracy, development and respect for human rights and 
fundamental freedoms are interdependent and have mutual reinforcement. The human 
rights for women, including girl child are, therefore, inalienable, integral and indivisible 
part of universal human rights. The full development of personality and fundamental 
freedoms and equal parti cipati on by women in politi cal, social, economic and cultural 
life are concomitants for nati onal development, social and family stability and growth — 
cultural, social and economic. All forms of discriminati on on ground of gender is violati ve 
of fundamental freedoms and human rights. It would, therefore, be imperati ve to take all 
steps to prohibit prosti tuti on. Eradicati on of prosti tuti on in any form is integral to social 
weal and glory of womanhood. Right of the child to development hinges upon eliminati on 
of prosti tuti on. Success lies upon eff ecti ve measures to eradicate root and branch of 
prosti tuti on.

17.  Secti on 2(a) of the Immoral Traffi  c (Preventi on) Act, 1956 (for short “the ITP Act”) defi nes 
“brothel” to mean any house, room, conveyance or place or any porti on of any house, 
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room, conveyance or place which is used for purpose of sexual exploitati on or abuse, for 
the gain of another person or for the mutual gain of two or more prosti tutes. The essenti al 
ingredient, therefore, is a place being used for the purpose of sexual exploitati on or abuse. 
The phrase “for the purpose of” indicates that the place being used for the purpose of the 
prosti tuti on may be a brothel provided a person uses the place and asks for girls, where 
the person is shown girls to select from and where one does engage or off er her body for 
promiscuous sexual intercourse for hire. In order to establish prosti tuti on, evidence of 
more than one customer is not always necessary. All that is essenti al to prove that a gir1/
lady should be a person off ering her body for promiscuous sexual intercourse for hire. 
Sexual intercourse is not an essenti al ingredient. The inference of prosti tuti on would be 
drawn from diverse circumstances established in a case. Sexuality has got to be established 
but that does not require the evidence of more than one customer and no evidence of 
actual intercourse should be adduced or proved. It is not necessary that there should be 
repeated visits by persons to the place for the purpose of prosti tuti on. A single instance 
coupled with the surrounding circumstances may be suffi  cient to establish that the place 
is being used as a brothel and the person alleged was so keeping it. The prosecuti on has 
to prove only that in a premises a female indulges in the act of off ering her body for 
promiscuous sexual intercourse for hire. On proof thereof, it becomes a brothel.

18. The Juvenile Justi ce Act, 1986 (for short “the JJ Act”) was enacted to provide for the 
care, protecti on, treatment, development and rehabilitati on of neglected or delinquent 
juveniles and for the adjudicati on of such matt ers relati ng to dispositi on of delinquent 
juveniles. The pre-existi ng law was found inadequate to ti e over social knowledge, 
instrument, delinquency or improvement of the child. The Act sought to achieve a 
uniform legal framework for juvenile justi ce in the country as a whole so as to ensure that 
no child, in any circumstance, is lodged in jail and police lock-up. This is being ensured 
by establishing Juvenile Welfare Boards and Juvenile Courts to deal adequately with the 
subject. The object of the Act, therefore, is to provide specialised approach towards the 
delinquent or neglected juvenile to prevent recurrence of juvenile delinquency in its full 
range keeping in view the developmental needs of the child found in the situati on of 
social maladjustment. That aim is secured by establishing observati on homes, juvenile 
houses, juvenile homes for neglected juveniles and special homes for delinquent or 
neglected juveniles. The JJ Act is consistent with the rights of the child to development; 
the established norms and standards for the administrati on of juvenile justi ce and special 
mode of investi gati on, prosecuti on, adjudicati on and dispositi on of the juvenile. The JJ 
Act provides for care, treatment and rehabilitati on by developing appropriate linkage 
and cooperati on between formal system of juvenile justi ce and voluntary agencies 
engaged in the welfare of the neglected or socially maladjusted children; it specifi cally 
defi nes the areas of the responsibiliti es etc. Secti on 2(a) defi nes “begging”. Secti on 2(b) 



SUPREME COURT ON CHILDREN424

defi nes “Board” to mean a Juvenile Welfare Board consti tuted under Secti on 4. The terms 
“brothel”, “prosti tute”, “prosti tuti on” and “public place” have been adopted as defi ned in 
ITP Act. “Competent authority” or “Juvenile Court” as the case may be, is defi ned under 
Secti on 2(d). Secti on 2(f) defi nes “fi t person” or “fi t insti tuti on” to mean any person or 
insti tuti on (not being a police stati on or jail) found fi t by the competent authority to 
receive and take care of a juvenile entrusted to his or its care and protecti on on the terms 
and conditi ons specifi ed by the competent authority. “Guardian” in relati on to a juvenile 
has been defi ned under Secti on 2(g). “Juvenile” has been defi ned under Secti on 2(h) to 
mean a boy who has not att ained the age of sixteen years or a girl who has not att ained 
the age of eighteen years. “Juvenile Court” and “Juvenile Home” have been defi ned in 
Secti ons 2(i) and 2(j) respecti vely. “Neglected juvenile” which is more relevant for the 
purpose of this case, has been defi ned in Secti on 2(l) to mean a juvenile who (i) is found 
begging; or (ii) is found without having any home or sett led place of abode and without 
any ostensible means of subsistence and is desti tute; (iii) has a parent or guardian who 
is unfi t or incapacitated to exercise control over the juvenile; or (iv) lives in a brothel or 
with a prosti tute or frequently goes to any place used for the purpose of prosti tuti on, 
or is found to associate with any prosti tute or any other person who leads an immoral, 
drunken or depraved life; (v) who is being or is likely to be abused or exploited for immoral 
or illegal purposes or unconscionable gain. “Prosti tuti on” means the sexual exploitati on 
or abuse of persons for commercial purposes and the expression “prosti tute” shall be 
construed as it is defi ned under Secti on 2(f) of the ITP Act. Aft er the amendment to the ITP 
Act, “prosti tuti on” means sexual exploitati on or abuse of person for commercial purpose.

 .....

20.  The Probati on Offi  cer is kept in charge for enforcement of the provisions of the Act. Secti on 
4 of the JJ Act deals with “Juvenile Welfare Boards” under Chapter III ti tled “Competent 
Authority and Insti tuti ons for Juvenile”. It postulates that the State Government by 
offi  cial noti fi cati on may consti tute for any area specifi ed in the noti fi cati on, one or more 
Juvenile Welfare Boards for exercising the powers and discharging the duti es conferred 
or imposed on such Board in relati on to neglected juveniles under the JJ Act. The powers 
of the Juvenile Courts, defi ned in Secti on 5, have been reiterated in Secti on 7. Secti on 9 
deals with “Juvenile homes”. It enjoins the State Government to establish and maintain 
as many juvenile homes as may be necessary for the recepti on of neglected juveniles 
under the JJ Act. Every juvenile home to which a neglected juvenile is sent under the JJ 
Act shall not only provide the juvenile with accommodati on, maintenance and faciliti es 
for educati on, vocati onal training and rehabilitati on, but also to provide him with faciliti es 
for the development of his character and abiliti es and give him necessary training for 
protecti ng himself against moral danger or exploitati on and shall also perform such 
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other functi ons as may be prescribed to ensure all-round growth and development of his 
personality. Secti ons 10 and 11 deal with establishment of special or observati on homes 
for delinquent juveniles, details of which needs no elaborati on. Secti on 12 touches upon 
the need for aft er-care organisati ons. Under Secti on 13 in Chapter III, if any police offi  cer 
or any other person or organisati on authorised by the State Government in this behalf, by 
general or special order, is of opinion that a person is apparently a neglected juvenile, such 
police offi  cer or other person or organisati on may take charge of that person for bringing 
him before a Board for rehabilitati on, care and protecti on of the child. Secti on 14 deals 
with special procedure to be followed when a neglected juvenile has parents. Secti on 15 
regulates inquiry regarding the neglected juvenile, the details of which are not material. 
The questi on, therefore, is: What procedure is effi  cacious to prevent prosti tuti on, bring 
the fallen women and their children into the social mainstream by giving care, protecti on 
and rehabilitati on?

21.  The three Cs, viz., counselling, cajoling and coercion are necessary to eff ecti vely enforce 
the provisions of ITP Act and JJ Act. By order dated 2-5-1990, this Court, aft er hearing 
the counsel, passed an order to set up an Advisory Committ ee to make suggesti ons for 
eradicati ng child prosti tuti on and to point out social aspects for the care, protecti on, 
treatment, development and rehabilitati on of the young victi ms, children and girl 
prosti tutes from red-light area and get them freed from the abuses of prosti tuti on; to 
amend the existi ng law or to enact a new law, if so warranted; to prevent sexual exploitati on 
of children and to take various measures for eff ecti ve enforcement thereof. It is seen that 
the Committ ee consti tuted by this Court under the chairmanship of Shri V.C. Mahajan 
travelled far and wide to have a look into the fi eld of operati on of the governmental 
agencies and has suggested nodal programme for the eradicati on of the twin facets of 
prosti tuti on, viz., protecti on, care and rehabilitati on of the fallen women and neglected 
juveniles. The Committ ee has opined that the problem of child prosti tuti on does not stand 
by itself and is a component of overall phenomenon in the country. It highly concentrates 
on identi fi ed red-light areas as well as on areas which are not so clearly identi fi ed. Though 
the problem of prosti tuti on is mainly found in large citi es, but in the urban areas and 
some rural areas, the problem fi nds frequent recurrence. Among the fallen women, the 
child prosti tutes consti tute a major bulk of the component. Child prosti tutes consti tute 
12 to 15% of the prosti tutes in any area. On account of the social sancti ons, women are 
exploited by the monstrous customs of Devadasis, Jogins and Venkatasins known by 
other names in diff erent parts of the country. The unfounded social and religion-based 
sancti ons are only a camoufl age; their real moti ve is to exploit the unfortunate women. 
Most of them belong either to Scheduled Castes or Backward Classes coming from socio-
economically lower groups. They are prevalent highly in Karnataka, Maharashtra and 
Andhra Pradesh. The specifi c areas in major citi es are identi fi ed as red-light areas as well 
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as some semi-urban but rural areas. The number of red-light areas having increased in 
recent ti mes, brothel-based prosti tuti on is on the wane but there is an increasing trend 
towards decentralised mode of prosti tuti on. 86% of the fallen women hail from Andhra 
Pradesh, Karnataka, Tamil Nadu, West Bengal, Bihar, Maharashtra, Utt ar Pradesh, Assam, 
Gujarat, Goa, Madhya Pradesh, Kerala, Meghalaya, Orissa, Punjab, Rajasthan and Delhi. 
Delhi receives prosti tutes from about 70 districts in the country; Bombay from 40 districts; 
Bangalore from 70 districts; Calcutt a from 11 districts, Hyderabad from 3 districts etc. 
There is growing evidence that the minimum number of prosti tutes get into fl esh trade 
either voluntarily or by organised gangsters who force women and girls by off ering rosy 
future to innocent fallen women and trap them oft en with the connivance of the police.

22.  The Committ ee has also identi fi ed ten types of prosti tutes like streetwalkers, religious 
prosti tutes, prosti tutes in brothels, singing and dancing girls, nude bars, massage parlours 
and some are call-girls. Comprehensive study conducted by another Committ ee in six 
metropolitan citi es, viz., Delhi, Bombay, Calcutt a, Madras, Hyderabad and Bangalore, 
reveals the age group of the prosti tutes below 20 years of age are 75%, 21 to 30 years 
are 40%, 30 to 35 years are 18% and above 35 years 12%. At the ti me of inducti on into 
prosti tuti on, 9% are below 15 years; 24.9% between 16 to 18 years, 27.7% between 19 
to 21 years; and 32.9% are above 22 years. At the ti me of entry, therefore, 15% of the 
fallen girls are in the category of neglected juveniles, about 25% are minors between the 
age group of 16 to 18 years. The major reasons for inducti on into prosti tuti on are poverty 
and unemployment or lack of appropriate rehabilitati on etc. All abhor social sti gma; (sic) 
16% due to family traditi on and 9% due to illiteracy. 94.6% prosti tutes are Indians while 
2.6% are Nepalis and 2.7% are Bangladeshis. 84.36% are Hindus; 10.9% are Muslims and 
3.5% are Christi ans. In terms of caste classifi cati on, Dalits and Tribes consti tute 36%, 
Other Backward Classes 24% and others 40%. In terms of marital status, only 10.6% of 
the prosti tutes are married; 34.4% are unmarried and 54.2% are divorcees or widows. In 
terms of educati on level 70% of them are illiterates while 4% only are literates. Only 24% 
of the prosti tutes are educated at primary and secondary level while 1.4% have higher 
qualifi cati ons. Therefore, prosti tuti on is primarily due to ignorance, illiteracy, coercive 
trapping or scare of social sti gma. In India, they enter into prosti tuti on between the age 
of 16 to 19 years and lose market by the ti me they become 35 years of age. Thereaft er 
such persons either manage brothels or develop contacts with high leads. Recent trend is 
that ladies from higher levels of income are initi ated into prosti tuti on to sustain suffi  cient 
day-to-day luxurious style of living so as to ensure conti nuous economic support for their 
well-being.

23.  The Mahajan Committ ee Report indicates that in two villages in Bihar and some villages in 
West Bengal, parents send their girl children to earn through prosti tuti on and the girls in 
turn send their earnings for maintenance of their families. It further indicates that certain 



TRAFFICKING 427

social organisati ons have identi fi ed poverty as the cause for sending the children for 
prosti tuti on in expectati on of regular remitt ance of income from prosti tuti on by the girls 
who have already gone into the brothels. It is also an inevitable consequence that over the 
years the fallen women are accustomed to a certain lifestyle and in terms of expenditure 
they need certain amount of money for their upkeep and maintenance. When they bear 
children, it becomes an additi onal burden for them. They are led or caught in the debt 
traps. The managers of the brothels are generally ladies. They do not allow the girls to 
bear children. In case of birth of a child against their wishes, the unfortunate ones are 
subjected to cruelty in diverse forms. In the process of maintaining the children, again 
they land themselves in perpetually growing burden of debt without any scope to get 
out from the bondage. Thereby, this process lends perpetuality to slavery and to the (sic 
vile practi ce) of prosti tuti on. To support their children for educati on etc. 44% of them 
desire to leave the red-light traps and 43% of them express their despondence languishing 
between hope and despair. Most of those who want to leave, have given the reasons like 
to save their children from prosti tuti on and protecti on of the future of their children, fear 
of contacti ng venereal diseases, the fear of their children following the same path; some 
of them expressed dislike for the profession and social sti gma and their yearning is to start 
a new life. Those who want to remain in prosti tuti on have given absence of alternati ve 
source of income, their social non-acceptability, family customs, poverty, ill-health and 
their despondence as the reasons and, thus, they want to conti nue in prosti tuti on as 
the last resort for their livelihood. They do not like to remain in red-light area and in 
the profession but lack of alternati ve source of livelihood is the prime cause of their 
conti nuati on in the profession.

24.  If alternati ves are available and society is inclined to receive them, they will gladly shed off  
their past and start with a clean slate as a fresh lease of life with renewed vigour, hope and 
aspirati on to live a normal life, with dignity of person; respect for the personality, equality 
of status; crave for fraternity and acceptability in the social mainstream. Therefore, it 
would be imperati ve to provide a permanent cure to the malady. There would be transiti on 
from the liberati on from prosti tuti on to start with a fresh lease of life. This period should 
be taken care of by providing behavioural correcti ons by constant interacti on, counselling, 
cajoling and coercion as the last resort for assurance of social acceptability inculcati ng faith 
in them. An avenue to earn suffi  cient income for rehabilitati on rekindles their resolve to 
start with a fresh lease of life, without which their craving to shed off  the past and to start 
with a new lease of life would remain a distant dream and a futi le att empt. Therefore, the 
Rubicon has to be bridged between the past and the hope to make them realise their desire 
as normal citi zenry, by providing opportunity and faciliti es. Provision of opportuniti es and 
faciliti es is an input of the consti tuti onal guarantee to the disadvantaged, deprived and 
denied people. The directi ve principles of the Consti tuti on, in parti cular Arti cles 38, 39, 
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and all the relevant and related arti cles enjoin the State to provide them as impregnable 
inbuilt right to life guaranteed by Arti cle 21 and equality of opportuniti es with protecti ve 
discriminati on guaranteed in Arti cle 14, the genus and its species, Arti cles 15 and 16 and 
the Preamble, the arch of the Consti tuti on by legislati ve and administrati ve measures.

25.  Therefore, it is the duty of the State and all voluntary non-government organisati ons 
and public-spirited persons to come to their aid to retrieve them from prosti tuti on, 
rehabilitate them by lending them a helping hand to lead life with dignity of person, self-
employment through provision of educati on, fi nancial support, developed marketi ng 
faciliti es as some of the major avenues in this behalf. Marriage is another object to give 
them real status in society. Acceptance by the family is also another important input to 
rekindle the faith of self-respect and self-confi dence. Housing, legal aid, free counselling 
assistance and all other similar aids and services are meaningful measures to ensure that 
unfortunate fallen women do not again fall into the trap of red-light area contaminated 
with foul atmosphere. Law is a social engineer. The courts are part of the State steering 
by way of judicial review. Judicial statesmanship is required to help regaining social order 
and stability. Interpretati on is eff ecti ve armoury in its bow to steer clear the social malady; 
economic reorganisati on as eff ecti ve instruments remove disunity and prevent frustrati on 
of the disadvantaged, deprived and denied social segments and restore their faith in the 
effi  cacy of law and pragmati c directi on to pave the way for social stability, peace and 
order. This process sustains faith of the people in rule of law and the democracy becomes 
a useful means to the common man to realise his meaningful right to life guaranteed by 
Arti cle 21.

26.  V.C. Mahajan Report states that an organisati on by name Prerana, selected Kamathipura 
red-light area, Bombay, where 14 lanes are in the occupati on of the managers of the 
brothels and has located a centre for counselling. Therein, they organise regular counselling 
and service centre for the fallen women and work for the children. The nati onal plan of 
acti on for the girl child in the SAARC Decade of the Girl Child (1991-2000) was launched 
as a project for the welfare and development of the girl children including adolescent girls 
and street children in parti cular. An interdepartmental monitoring committ ee was also 
set up under this plan in some of the red-light areas. The provisions of Integrated Child 
Development Services Scheme were extended. A number of voluntary agencies have also 
been involved in the care, rehabilitati on and advocacy to retrieve prosti tutes including 
child prosti tutes. The rehabilitati on and welfare organisati on is to be initi ated.

27.  Women found in the fl esh trade should be viewed more as victi ms of adverse socio-
economic circumstances rather than as off enders in our society. Prosti tuti on in fi ve-star 
hotels is a licence given to persons from higher echelons. The commercial exploitati on of 
sex may be regarded as a crime but those trapped in custom-oriented prosti tuti on and 
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gender-oriented prosti tuti on should be viewed as victi ms of gender-oriented vulnerability. 
That could be arrested by not only law-enforcing agencies but by constant counselling and 
interacti on by the NGOs impressing upon them the need to shed off  the path and to start 
with a new lease of life. The ground realiti es should be tapped with meaningful acti on 
imperati ves, apart from the administrati ve acti on which aims at arresti ng immoral traffi  c 
of women under the ITP Act through inter-State or Interpol arrangements and the nodal 
agency like the CBI is charged to investi gate and prevent such crimes. We are concerned in 
this case more with the rehabilitati on aspect than with preventi on of the crime. Therefore, 
we emphasise on the review of the relevant law in this behalf, eff ecti ve implementati on 
of the scheme to provide self-employment, training in weaving, knitti  ng, painti ng and 
other meaningful programmes to provide the fallen women regular source of income by 
self-employment or, aft er vocati onal educati on, the appropriate employment generati ng 
schemes in governmental, semi-governmental or private organisati ons.

28.  The customary initi ati on of women in the practi ce of Devadasi, Jogins and Venkatasins is 
prevalent in Andhra Pradesh, Karnataka and Maharashtra areas; in parti cular the practi ce 
of prosti tuti on is notorious. It is an aff ront to human dignity and self-respect but the pursuit 
of customary beliefs traps the fair sex into this glorifi ed self-sacrifi ce and ulti mately leads to 
prosti tuti on service in the temples and charitable insti tuti ons etc. which is a crime against 
humanity, violati on of human rights and obnoxious to the Consti tuti on and the Human 
Rights Act. They are void under Arti cle 13 of the Consti tuti on of India and punishable 
under the law. They are anti theti cal to the consti tuti onal scheme. Fundamentalists and 
proponents of these practi ces are consti tuti onal criminals. These unfounded customs 
cannot have legal sancti on. On the other hand, penal enactments provide for aboliti on 
thereof. Instead of progressive outlook, unfortunate regressive tendency, of late, is raising 
its ugly head to glorify these ignominious practi ces which is leading not only to abetment 
of commission of the crime, but also misleading the unfortunate, illiterate and weaker 
secti ons of the society, to be taken in seriously by the latt er by their false promises or 
false theories such as God's ordain which fi nds easy acceptance by the poor and illiterate 
and is acted upon. Every right-thinking person should condemn such att empts apart 
from keeping and helping strict implementati on of the law prohibiti ng initi ati on of the 
nasty practi ce wherein the eldest girl child in parti cular families, is off ered as Devadasi or 
Jogin or Venkatasin, by whatever local name they are called. They are making the lives of 
the girls miserable; in the guise of prosperous future and custom, the girl is detained in 
prosti tuti on for no fault of hers. This is prevalent in parti cular in six districts of Karnataka, 
viz., Raichur, Bijapur, Belgaum, Dharwar, Bellary and Gulbarga where their number is 
identi fi ed as 21,306. In Andhra Pradesh, in fi ve districts, namely, Medak, Karimnagar, 
Nizamabad, Nalgonda and Warangal, such girls are known as Jogins. Nizamabad District 
has the largest number of Jogins. As per the survey conducted in 1996, as many as 
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16,300 Jogins were found in that State. Similarly, in Maharashtra, they are found in a 
large number, in parti cular in Marathwada and Vidarbha regions. The common feature of 
such women is that predominantly they are from Scheduled Castes, Scheduled Tribes and 
Other Backward Classes. The eldest girl in every family is being off ered as Devadasi, Jogin 
or Venkatasin. Someti mes, they do redeem the pledge made to the Gods or Goddesses, 
etc. Original families of these Devadasis, Jogins or Venkatasins were by and large poor. 
They are primarily agricultural labourers having no access to credit faciliti es or literacy. 
The eldest girl in each family is driven to prosti tuti on. The system has been in existence for 
years as a result of lack of awareness about the exploited segments of the Devadasis etc. 
Many families which dedicate their girls do so due to the pursuit of customary practi ces.

29.  Economic rehabilitati on is one of the factors that prevents the practi ce of dedicati on 
of the young girls to prosti tuti on as Devadasis, Jogins or Venkatasins. Their economic 
empowerment and educati on gives resistance to such exploitati on; however, economic 
programmes are necessary to rehabilitate such victi ms of customs or practi ces. They are 
being rehabilitated with the help of vocati onal training centres set up in Maharashtra 
giving preferenti al admission into educati onal training insti tutes; they are admitt ed into 
informal adult educati on. In Maharashtra, educati onal training centres have been opened 
for Devadasis. In Karnataka, Devadasi women have been assisted under DWCRA schemes 
in various districts, in parti cular six districts, where an extensive Devadasi rehabilitati on 
programme is in full force. The Karnataka State Women's Development Corporati on and 
the Karnataka State Scheduled Castes and Scheduled Tribes Development Corporati on 
are implementi ng this programme in the aforesaid six districts where the phenomenon 
of Devadasi system is being observed; training is imparted in hand-weaving, 50% subsidy 
is given in weaving; good work-shed is given to them free of costs; income assistance like 
micro-business enterprises, rope and basket-making, etc. are being provided to Devadasi 
women for rehabilitati ng them. Training in producti on of soap, chalk-making, Khadi and 
weaving acti viti es is being imparted in Andhra Pradesh. Karnataka State also has taken 
the lead in forming self-helping group of Devadasis; a thrift  and saving programme is 
being implemented in some areas. Social Welfare Departments should undertake these 
rehabilitati on programmes for the fallen victi ms of social practi ce so that the foul practi ce 
is totally eradicated and the fallen women are redeemed from their plight and are not 
again trapped into prosti tuti on. In Andhra Pradesh, the State Government is providing 
housing sites or house faciliti es to Devadasi women; they are getti  ng free treatment in 
hospitals. Devadasi women aged about 60 years and above are being given pension. 
In order to improve literacy, adult literacy programmes are being organised for them. 
The NGOs in these three States are playing an important role in the implementati on of 
various programmes and they are largely concentrati ng on generati ng awareness among 
these persons and their economic rehabilitati on. It would, therefore, be meaningful if 
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rehabilitati on programmes are launched and implementati on machinery is set not only 
to eradicate the ferti le source of prosti tuti on but also for successful rehabilitati on of the 
fallen women who are the victi ms of circumstances to regain their lost respect for the 
dignity of person to sustain equality of status, their economic and social empowerment.

30.  Children of the world are innocent, vulnerable and dependent. They are all curious, 
acti ve and full of hope. Their life should be full of joy and peace, playing, learning and 
growing. Their future should be shaped in harmony and cooperati on. Their childhood 
should mature, as they broaden their perspecti ves and gain new experience. Abandoning 
children, excluding good foundati on of life for them, is a crime against humanity. The 
children cannot wait ti ll tomorrow; they grow everyday; along with them grows their 
sense of awareness about the surroundings. Tomorrow is no answer; the goal of their 
present care, protecti on and rehabilitati on is the need of the hour. We have already dealt 
with the rights assured to them by the Consti tuti on, the Directi ve Principles and the 
Conventi on on the Right of the Child. The United Nati ons Declarati on on the Rights of the 
Child made on 20-11-1959 has formulated and given 10 principles in that behalf. Principle 
1 provides that the child shall enjoy all the rights set forth in the Declarati on. All children, 
without any excepti on whatsoever, shall be enti tled to these rights, without disti ncti on 
or discriminati on on account of race, colour, sex, language, religion, politi cal or other 
opinion, nati onal or social origin, property, birth or other status, whether of himself or of 
his family. Principle 2 postulates that the child shall enjoy special protecti on, and shall be 
given opportuniti es and faciliti es, by law and by other means to enable him to develop 
physically, mentally, morally, spiritually and socially in a healthy and normal manner and 
in conditi ons of freedom and dignity. Principle 3 postulates that the child shall be enti tled 
from his birth to a name and a nati onality. Principle 4 postulates among other things 
that the child shall enjoy the benefi ts of the social security. He shall be enti tled to grow 
and develop in health; to this end, special care and protecti on shall be provided to him. 
Principle 5 provides that the child who is physically, mentally or socially handicapped shall 
be given special treatment, educati on and care required by that parti cular conditi on. This 
is more relevant for the purpose of this case. Principle 6 postulates that the child, for the 
full and harmonious development of his personality, needs love and understanding. A 
child of tender years shall not, save in excepti onal circumstances, be separated from his/
her mother. Society and the public authoriti es shall have the duty to extend parti cular care 
to children without a family and to those without adequate means of support. Payment 
of State and other assistance towards the maintenance of children of large families is 
desirable.

31.  Principle 7 provides that the child is enti tled to receive educati on, which shall be free and 
compulsory, at least in the elementary stages. He/she shall be given an educati on which 
will promote his/her general culture, and enable him/her on a basis of equal opportunity 
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to develop his/her abiliti es, his/her individual judgment, and his/her sense of moral and 
social responsibility and to become a useful member of the society. The best interests of 
the child shall be the guiding principle of those responsible for his educati on and guidance, 
that responsibility lies in the fi rst place with his parents. The child shall have full opportunity 
for play and recreati on, which should be directed to the same purposes as educati on; 
society and the public authoriti es shall endeavour to promote the enjoyment of this right. 
Principle 8 postulates that the child shall in all circumstances be among the fi rst to receive 
protecti on and relief. Principle 9 is most important in this behalf which provides that the 
child shall be protected against all forms of neglect, cruelty and exploitati on. He shall not 
be the subject of traffi  c, in any form. The child shall not be admitt ed to employment before 
an appropriate minimum age; he shall in no case be caused or permitt ed to engage in any 
occupati on or employment which would prejudice his health or educati on, or interfere 
with his physical, mental or moral development. Principle 10 postulates that the child 
shall be protected from practi ces which may foster racial, religious and any other form of 
discriminati on. He shall be brought up in a spirit of understanding, tolerance, friendship 
among peoples, peace and universal brotherhood and in full consciousness that his energy 
and fallates (sic) should be devoted to the service of his fellow-men. 

32.  The Government of India has adopted the Nati onal Policy for Children by Resoluti on No. 
1-14/74-CDD dated 22-8-1974. The main purpose of the policy is that the nati on's children 
are a supremely important asset. Their nurture and solicitude are our responsibility. 
Children's programmes should fi nd a prominent part in our nati onal plans for the 
development of human resources, so that our children grow up to become robust citi zens, 
physically fi t, mentally alert and morally healthy, endowed with the skills and moti vati ons 
needed by the society. They parti cipate in equal measure in democrati c governance of 
the State as useful citi zens. Equal opportuniti es for development to all children during the 
period of growth should be our aim; for this we would serve our larger purpose of reducing 
inequality and ensuring social justi ce. To care for, plan out the needs of the children and 
successful implementati on is, therefore, our duty, as a citi zen, be it an administrator, a 
Magistrate or a Judge.

33.  Among the diverse programmes, Programme 4 of India for children postulates that the 
children of the weaker secti ons of the society need special protecti on. The programme 
of informal educati on for pre-school children from such secti ons will also be taken up. 
Programme 5 postulates that children who are not able to take full advantage of formal 
school educati on shall be provided other forms of educati on suited to their requirements. 
Programme 7 directs to ensure equality of opportunity; special assistance shall be 
provided to all children belonging to the weaker secti ons of the society, such as children 
belonging to the Scheduled Castes and Scheduled Tribes and those belonging to the 
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economically weaker secti ons, both in urban and rural areas. Programme 8 envisages that 
children who are socially handicapped, who have become delinquent or have been forced 
to take to begging or are otherwise in distress, shall be provided faciliti es for educati on, 
training and rehabilitati on and will be helped to become useful citi zens. Programme 10 
provides that no child under 14 years of age shall be permitt ed to be engaged in any 
hazardous occupati on or be made to undertake heavy work. Programme 11 postulates 
that faciliti es shall be provided for special treatment, educati on, rehabilitati on and care 
of children who are physically handicapped, emoti onally disturbed or mentally retarded. 
Programme 13 provides that special programmes shall be formulated to spot out and 
encourage and assist gift ed children, parti cularly those belonging to the weaker secti ons 
of society. Programme 14 envisages that existi ng laws should be amended so that in all 
legal disputes, whether between parents or insti tuti ons, the interests of children are 
given paramount considerati on. Programme 15 provides that in organising services for 
children, eff orts should be directed to strengthen family ti es so that full potenti aliti es of 
growth of children are realised within the normal family, neighbourhood and community 
environment. Priority sectors have been provided in this behalf and paragraph 4(c) 
provides maintenance, educati on and training of orphan and desti tute children. They 
require special care, educati on, training and rehabilitati on of handicapped children; in 
clause (e) thereof, role of voluntary organisati ons is emphasised. Paragraph 6 thereof 
postulates that the Government shall endeavour that adequate resources are provided 
for child welfare programmes and appropriate schemes are undertaken.

34.  India has a traditi on of voluntary acti on which shall be the endeavour of the State to 
encourage and strengthen voluntary acti on so that State and NGOs complement each 
other. Paragraph 7 postulates legislati ve and administrati ve acti on in that behalf and 
paragraph 8 emphasises people's parti cipati on in the implementati on of this programme. 
It would, thus, be seen that the consti tuti onal imperati ves of the nati onal policy of children 
and the internati onal principles for the development of children are of paramount need 
and considerati on is for child development. The handicapped children and those from 
weaker secti ons are given special att enti on by the State and voluntary agencies.

35.  The questi on, therefore, is: What acti on is to be taken to rescue, rehabilitate and bring the 
children of fallen women into the mainstream of the society? As stated earlier, the three Cs 
(CCC) are necessary for successful implementati on, to rescue and rehabilitate the children 
of the fallen women living in the red-light area. Counselling, cajoling by persuasion and 
coercion, as the last resort, are the three Cs for their successful implementati on. 65.5% 
of the fallen women have children and usually they are in the age group of one to ten 
years. Generally, they prefer to keep their children away from them while they are in 
the act of intercourse except those children who are very young. Out of 71% children 
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of the illiterate fallen women 39% are literate while 58% of the total have had primary 
or secondary or higher educati on. They show keen interest in educati ng their children. 
The children tend to spend their ti me at study or leisure; though girl children tend to 
be engaged in household jobs as is usual among poorer classes. The children face the 
problems mainly due to (i) lack of a father fi gure to provide security, care and guidance; (ii) 
increased responsibiliti es of mother; (iii) economic hardships; (iv) lack of faciliti es to meet 
basic needs; (v) unhealthy social environment; (vi) malnutriti on; (vii) coercive att empts by 
managers of brothels; (viii) taunti ng due to dislike by surrounding people; and (ix) lack of 
proper counselling and guidance; moti vati on and opportunity gaps.

36.  Many a prosti tute themselves are child prosti tutes (for short “the CP”); they and the 
children of the prosti tutes (for short “the COP”) need to be removed from the red-light 
areas. Generally, the police resort to IPC and ITP Act in this behalf but the forceful rescue 
of CP or COP in reality is not successful in their rehabilitati on. In this behalf, it is necessary 
to take aid of the defi niti on of “neglected child” defi ned in the JJ Act. It is already seen and 
is reiterated for conti nuity that “neglected juvenile” means one found begging; or found 
without having any home or sett led place of abode and without any ostensible means 
of subsistence and is desti tute; or has a parent who is unfi t or incapacitated to exercise 
control over the juvenile; or lives in a brothel or with a prosti tute or frequently goes to 
any place used for the purpose of prosti tuti on or is found to associate with any prosti tute 
or any other person who leads an immoral, drunken or depraved life; or who is being 
or is likely to be abused or exploited for immoral or illegal purposes or unconscionable 
gain. The JJ Act makes disti ncti on between “delinquent juvenile” and “neglected juvenile” 
att ributi ng to a delinquent juvenile an act or omission punishable by law to identi fy him 
as a delinquent juvenile. A neglected juvenile is one who is of the age of 16 years in the 
case of a boy and 18 years in the case of a girl, or whose parents are unfi t because of living 
in prosti tuti on, or the child born to a prosti tute, or one who frequents or associates with 
prosti tuti on becomes a neglected juvenile. A child brought to associate with a prosti tute or 
is engaged in prosti tuti on or the profession of prosti tuti on or another juvenile who leads 
an immoral or depraved life or one who is likely to be abused or exploited for immoral or 
illegal purposes for unconscionable gain is also a juvenile. The crime is not att ached for 
identi fying him/her as neglected juvenile; it is so in the case of a delinquent juvenile under 
the Act. They are to be kept in the juvenile home as a place of safety.

37.  An insti tuti on established or certi fi ed by a State Government under Secti on 9 of the JJ Act 
is a juvenile home. The object of the Act is not to punish the juvenile but to rehabilitate 
him/her, be it a delinquent juvenile or a neglected juvenile. In the latt er case, it is one of 
obligati ons of the State to provide for care and concern and to establish a juvenile home 
under Secti on 9 of the JJ Act. Secti on 4 of the JJ Act enjoins the State to consti tute, by 
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a noti fi cati on, for any area specifi ed in the noti fi cati on, one or more Juvenile Welfare 
Boards for exercise of the powers and discharging the duti es conferred or imposed, under 
the JJ Act, on such Board in relati on to neglected juveniles.

38.  The Board shall consist of a Chairman and such other members as the State Government 
thinks fi t to appoint, of whom not less than one shall be a woman; and every such 
member shall be vested with the powers of a Magistrate under the CrPC. The Board shall 
functi on as a Bench of Magistrates and shall have the powers conferred by the CrPC, as 
the case may be, on a Judicial Magistrate of the First Class or Metropolitan Magistrate 
in metropolitan citi es. Even, in certain cases, a delinquent juvenile who commits an 
off ence like begging, being a neglected juvenile, is covered as a neglected juvenile and 
should not be treated as delinquent juvenile since he began begging due to desti tuti on 
or was forced to beg by organised gangsters. Therefore, all the types of juveniles defi ned 
within the ambit of neglected juvenile, though att ached with certain acts of omission, are 
punishable under law, they sti ll remain to be neglected juveniles and should be dealt with 
by the Welfare Board and be brought within the protecti ve umbrella of the juvenile home 
established under Secti on 9. Establishment of juvenile home, thus, is a mandatory duty of 
the State to provide teeth to the provisions of the Consti tuti on, the Directi ve Principles, 
the Conventi on on the Right of the Child read with the principles of the United Nati ons 
Declarati on and Nati onal Policy of the Government of India referred to hereinbefore, and 
are protected by the JJ Act.

39.  Every child who is found to be a neglected juvenile should be dealt by the Board and should 
be brought within the protecti ve umbrella of the juvenile home. The att ribute “neglected 
children” is not a social sti gma; the purpose is to identi fy the children as juveniles to be 
dealt with under the JJ Act which is more a reformati ve and rehabilitated centre rather 
than for punishing the child as criminal; and to mend their behaviour and conduct. In an 
appropriate case, where the treatment of bringing the neglected juvenile into the nati onal 
mainstream takes a long ti me, the defi niti on coupled with age prescripti on, should not be 
strictly interpreted to deny the ameliorati ve care, considerati on and rehabilitati on of the 
neglected juveniles. The benefi t of reformati on, rehabilitati on and bringing them into the 
mainstream aft er the passing of the age prescripti on under the Act, is the goal sought to 
be achieved. Lest, it has the eff ect of throwing the neglected juvenile into the vile practi ce 
of prosti tuti on or exploiti ng him for organised crimes by the organised gangsters taking 
advantage of his immaturity and despondence; that would be deleterious to the child's 
development and would widen the deep gap between hope and reality in the operati on of 
the provisions hereinbefore referred to. The defi niti on of “neglected juvenile”, therefore, 
should be interpreted broadly which is an important functi on for the purpose of identi fying 
the groups of children who need care and att enti on and protecti on for rehabilitati on. 
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Their withdrawal from the protecti ve umbrella of the JJ Act foils the goals set out; besides 
all measures to bring the neglected juvenile into the mainstream of the social status end 
up in failure and frustrati on.

40.  Even if the economic capacity of the mother of a neglected juvenile in the red-light area 
to educate and to bring him up would not relieve the child from social trauma; it would 
always be adverse to keep the neglected juvenile in the custody of the mother or the 
manager of the brothel; thus, the child prosti tute is unsafe and insecure. So, they should 
be rescued, cared for and rehabilitated. As stated earlier, the three Cs, namely, counselling, 
cajoling and coercion of the fallen woman to part with the child or child prosti tute herself 
from the manager of the brothel is more eff ecti ve, effi  cacious and meaningful method to 
rescue the child prosti tute or the neglected juvenile. The income criteria, therefore, is not 
a factor not to rescue the child prosti tute or the neglected juvenile for rehabilitati on.

41.  It is of necessity to remember that the arms of the law are long enough to mould the 
law to operate on an even keel. The coercive power with the law-enforcement agency 
to rescue the child prosti tute or the neglected juvenile, may not necessarily end up as a 
successful means. It would be the last resort when all avenues fail. On the other hand, 
involvement of the non-governmental organisati ons in parti cular women's organisati ons 
which are more resourceful for counselling and cauti oning, would make a deep dent 
into the thinking mould of the fallen victi ms and would be a source of success for their 
retrieval from prosti tuti on or sending the neglected juvenile to the juvenile homes for 
initi al treatment, psychologically and mentally, and will yield place to voluntariness to 
surrender guardianship of the child prosti tute or neglected juvenile to the Welfare Board 
or to the NGOs to take custody of a child prosti tute or the neglected juvenile for care, 
protecti on and rehabilitati on.

42.  The V.C. Mahajan Committ ee Report states that the resort to Secti ons 14 and 17 of the 
JJ Act has met with resistance by the mothers and in the case of child prosti tutes, by 
the managers of the brothels. The coercive method adopted on one occasion by the 
Delhi Police pursuant to a complaint under Secti on 13 of the JJ Act on 7-3-1990, led to 
frustrati on of the enti re operati on, when on an early morning, the prosti tutes were taken 
by surprise by a tap on the doors and children were taken into custody, on the pretext of 
being examined by the doctors. Total 450 juveniles were taken into custody but no prior 
arrangement was made with the doctors for their examinati on. The children were not 
given custody immediately. The children were taken into custody; 112 children below 16 
years were kept in the custody of the police. Their examinati on went on up to 23-3-1990 by 
which ti me, the agitated mothers and the managers of the brothels resorted to pressure 
tacti cs. Ulti mately, it all ended in a fi asco. All were released by managers of juvenile 
homes. This would indicate apathy on the part of the police in proper implementati on and 
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lack of prior planning, understanding and concerted acti on between the law-enforcement 
agency, the NGOs and public-spirited persons and doctors. Instead of doing good, it does 
harm. It, therefore, gives a stark lesson that unti l proper arrangements are made and 
concerted acti on taken ad hoc att empt to enforce law results in defeat of the purpose 
of the JJ Act. On the other hand, if the NGOs in parti cular women members of the NGOs 
pursue and counsel the mothers of the children or managers of child prosti tutes to give 
them into custody and if proper care and treatment is given, rehabilitati on is the sure road 
to successful results; it would be a success rather than frustrati on of the enforcement of 
the JJ Act. It is, therefore, a clear imperati ve that proper planning, constant counselling 
and persuasion are the appropriate means, rather than abrupt or ad hoc coercive steps, 
unless it becomes the last resort, for successful enforcement of the scheme.

43.  The questi on then is: What is the proper method required to rehabilitate the neglected 
juvenile or child prosti tute taken into custody under the JJ Act for enduring results? It is 
rather unfortunate that the juvenile homes established and being run by the Government 
are not eff ecti vely being managed and yielding expected results. They become an 
ornament for stati sti cal purposes defeati ng the consti tuti onal objecti ves and internati onal 
conventi ons which are part of the municipal law. This Court on 2-5-1990 had directed the 
enforcement agencies to bring the prosti tute and neglected juveniles for rehabilitati on 
in the juvenile homes manned by well-qualifi ed and trained social workers. The child 
prosti tutes rescued from the red-light areas should be shift ed into the juvenile homes. 
They should ensure their protecti on in these homes. The offi  cers in charge of the juvenile 
homes, the welfare offi  cers and the probati on offi  cers should coordinate the operati on 
and enforce it successfully. They should be made responsible for the protecti on of the 
child prosti tutes or the neglected juveniles kept in the juvenile homes for psychological 
treatment in the fi rst instance relieving them from the trauma to which they were 
subjected to while in the brothels and red-light areas. Special police authoriti es should 
be established to coordinate with the social welfare offi  cers of the State Government 
and public-spirited persons, NGOs locally available, and see that the juvenile homes 
are entrusted to effi  cient and eff ecti ve management, the child prosti tutes or neglected 
juveniles are properly protected and psychologically treated, educati on imparted and 
rehabilitati on succeeded. They should also be provided with proper accommodati on 
maintenance faciliti es for educati on and other rehabilitati on faciliti es.

44.  V.C. Mahajan Committ ee's Report specifi es at p.31 that since its incepti on ti ll November 
1989, 102 boys and 34 girls were admitt ed by a responsible insti tute, a non-statutory body 
in Pune run on voluntary basis to impart educati on to the desti tute children in general 
and neglected juveniles and child prosti tutes in parti cular, with all faciliti es; it is run by Bal 
Sangopan Centre run by Shreemant Dagausheth Halwai Ganpat Trust which gets funds 
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from the Ministry of Welfare, Government of India under the scheme for children in need 
of care and protecti on. Similar homes are also being run for 75 children at Kolhapur and 
Bombay. As a policy, the Trust does not keep girls above 12 years in the insti tute. On 
the other hand, it has ti ed up with Hinge Stree Sikshan Sansthan at Pune for placement 
of the girls above 12 years into their custody but the Trust conti nues to be the parent 
insti tuti on, paying their fees and holding the overall responsibility to bring up the girls 
above 12 years. The report also states that the mothers are allowed to visit the children 
once in a month and they are allowed to take them home for brief spells during festi vals 
and other special occasions. There is another insti tuti on, viz., “Nihar” run by “Vanchit 
Vikas” insti tute at Pune. It is founded on the basis of the felt needs of the neglected 
juvenile. Social workers of Pune Corporati on cooperate with them. There are special 
health reforms available to prosti tutes, the workers come into frequent contact with the 
prosti tute mothers and their children. Gradually, they are getti  ng acquainted with the 
situati on and awareness is generated of the disadvantages to keep the children with them 
while remaining in the red- light areas. The moti vati on yielded positi ve results in helping 
the children rescued from the mothers and their placement in the home. The insti tute is 
run through donati ons. It is being run for the past 15 years. Much progress has been made 
in the struggle to rehabilitate the neglected juveniles. Therein, they have established a 
school for 25 children being used in that “Nihar”. Most of the children are in the age 
group of 5 to 10 years. They take only female children with the female staff  to att end to 
the needs of the children. Their basic requirements of food, clothing and shelter are taken 
care of by “Nihar”. Health, educati on and overall development is also taken care of. The 
children are enrolled in Zila Parishad schools. Residenti al staff  help them to take them to 
the schools and bring them home. On Saturdays, teachers spend their ti me in “Nihar” 
teaching music and playing games with the children. On Sundays, teachers come from 
Pune and spend ti me with the children and keep them in their studies. The mothers of 
the children visit once in a month. The management does not allow the mothers to take 
the children except for short durati on. The prosti tute mothers themselves have realised 
the advantage to keep their children away from vile environment and are happy with 
the educati onal progress of their children. Similarly, “Devadasi Niradhar Mukti  Kendra, 
Gandhiganj” is running a centre by name “Devadasi Chhatra Vasti  Graha” at Pune from 
October 1986. It is a residenti al insti tuti on for the children of the Devadasis. 80% of them 
are the Devadasi children while 20% are children from socio-economic backward classes. 
Funds for this insti tuti on are granted by the Department of Social Welfare, Government 
of Maharashtra. It has on its roll, 75 boys and girls. As on the date of the visit by the 
Committ ee on 7-7-1990, 57 boys and 8 girls (total 65) were found in the insti tute. Similar 
insti tuti ons are being run elsewhere; the details of which are not material. They have 
been elaborated in the Report of the V.C. Mahajan Committ ee.
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45.  The above facts do indicate that the NGOs are acti vely involved in the fi eld of rehabilitati ng 
and educati ng the children of the fallen women as neglected juveniles not brought within 
the net of JJ Act. The mothers have their legiti mate aspirati ons to bring their children into 
the mainstream of the nati on. What needs to be done is proper, effi  cient and eff ecti ve 
coordinati on and management in parti cular entrustment to the NGOs which would yield 
bett er results than the management solely by the governmental agencies. The moti vati on 
by the NGOs makes a deeper dent into the mind of the prosti tute mothers or child 
prosti tutes to retrieve them from the fl esh trade and rehabilitate the children as useful 
citi zens in the mainstream of the society. V.C. Mahajan Committ ee has given details of the 
Child Development and Care Centres (for short “the CDCC”) in Annexure IV to the Report. 
It states how the management needs to be done, as under:

 CHILD DEVELOPMENT AND CARE CENTRES (FOR BREVITY CDCC)
 (A scheme for Children of Prosti tutes and Children associati ng with Prosti tutes and 

Prosti tuti on)

 Various factors have led to the perpetuati on of prosti tuti on which in turn has given rise to 
a large populati on of prosti tutes' children. Their mothers' nature of work, status, income, 
etc. oft en leave the children wanti ng in att enti on and care for their overall development. 
However, it is not enough to perceive them as mere victi ms of neglect. Their cause has to 
be taken up to prevent them from taking to prosti tuti on or its promoti on and curbing their 
proneness to delinquency. It is believed that children's energies have to be tapped and 
channelised. The Child Development and Care Centres are envisaged to provide localised 
services through which the larger interests of these children can be att ended to. Such 
centres are to be situated in

(i)  the vicinity of red-light areas,

(ii)  the vicinity of other areas identi fi ed as having a concentrati on of prosti tutes,

(iii)  those areas where there is a concentrati on of communiti es among whom prosti tuti on 
is the traditi onal occupati on of the women and girls.

 These centres will be run by voluntary organisati on with government fund and have 
Advisory and Monitoring Committ ees at Central, State and Local levels. 

 Objecti ves 

 The scheme would

(i)  provide welfare and developmental services for children of prosti tutes and other 
children associati ng with prosti tutes and prosti tuti on by making them socially 
producti ve beings;
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(ii)  try to wean them away from their surroundings by referring them to suitable 
residenti al insti tuti ons as and when necessary;

(iii)  try to reach out to the mothers (through their children) and counsel them on diff erent 
issues related to their personal lives, their occupati onal lives and their children; and

(iv)  operate as an informati on disseminati on and conscienti ous point, parti cularly for the 
higher age group (12-18 years).

 Services/Facilti tes 

 Keeping in view the total care and development of the child, the following services/
faciliti es would be provided:

(i) Crèche (day and night) 

(ii) Pre-school educati on (Balwadi)

 The objecti ve of pre-school educati on, besides the physical, emoti onal and social 
development of the children, is to prepare them mentally to att end formal schools in 
future. This, it is hoped will increase the enrolment in schools.

(iii) Non-formal educati on/ functi onal literacy 

(iv) Counselling (personal and career)

(v) Nutriti onal inputs 

(vi) Health care 

(vii) Library 

(viii) Toy-bank 

(ix) Recreati on 

(x) Outi ngs and educati onal trips 

(xi) Skill development 

(xii) “Save for the Child” Scheme 

 Mothers are anti cipated to be spending Rs 100 (at least) per child per month when the 
child stays with her. When the child is placed in the custody of a residenti al insti tuti on, 
she no longer has to spend on the child. She should, therefore, start an account in 
the name of the child in any nati onalised bank and deposit Rs 100 every month. If at 
the end of one year it is found that she has been regular in depositi ng the amount, 
the CDCC will start contributi ng an equal share. By the ti me the child is out of the 
insti tuti on he/she will have some immediate fi nancial support.

 Note: Suggesti on by the Court: The Government of India should extend the Thrift  
Scheme of Women for these fallen women as well.
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(xiii) Aft er-school educati onal help: Help the children complete their homework and 
prepare lessons for schools. Teachers would also help them with any diffi  culti es faced 
in school. By this measure, the rate of school drop-outs can be checked.

 Suggesti on and Directi ons of the Court:  Special coaching should be arranged for 
these children.

(xiv) De-insti tuti onalised help: Some of the mothers may be agreeable to part with their 
children or have diff erent prioriti es for the children. Money may not be their problem. 
In such cases the CDCC may enlist their children as recipients of de-insti tuti onalised 
care services. It would ensure that the minimum needs of the child are met by the 
mother and his/her development is in no way impeded. It would be binding on the 
mother to provide the child with the basic minimum faciliti es for the child's overall 
growth and development. This would be a means of getti  ng the mother to provide for 
the child instead of insti tuti onalising him/her. Here, in the process, the CDCC would 
operate as a catalyti c and monitoring agency.

 The CDCC will also follow up the cases of those children whose mothers are placed in 
Protecti ve Homes. In case they are endangered in any way by separati on from the mother, 
the CDCC will adopt necessary steps to help them.

 The CDCC would be paid a nominal sum for its services and also for spending on some of 
the items required by the child for its growth, in case the mother is unable to meet such 
expenditure. The mother will be liable to make regular reports to the CDCC to facilitate its 
monitoring functi on.

 Suggesti on and Directi ons of the Court: All necessary funds should be provided by the 
appropriate Government, i.e., either the Central Government or the State Government, 
as the case may be.

  (Note: This arrangement will work for the traditi onal communiti es, with either a CDCC or 
any other voluntary organisati on functi oning as a catalyti c and monitoring agent.)

 The CDCC would functi on as a nodal agency in the fi eld and would coordinate with 
government departments to bring as many programmes to its group of benefi ciaries as 
possible. Further, they would arrange referral services in the following areas as and when 
the need is felt for the benefi t of a child;

(i) Insti tuti onalised care— arrange sponsorship foster care

(ii) Skill development

(iii) Health  

(iv) On-the-job training  

(v) Training for entrepreneurship  
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 Eligibility of Benefi ciaries 

 Children of any age between 0-18 years who are either—

(i) children of prosti tutes, or

(ii) children associated with prosti tuti on or a prosti tute, may be benefi ted from this 
scheme.

 In all deserving cases the scheme should extend services to those children above 18 
years, only if it is clearly seen that they are not yet able to feed themselves and would 
be benefi ted by further support. Those older than 18 years would be assisted as special 
cases.

 Coverage 

 There would be no limit to the number of children being covered by the centre. Being 
a service-oriented centre it is likely that only groups of children will come to the centre 
during the day asking for any of the services.

 Only in the case of crèches and balwadis there would be regular att endance where not 
more than 25-30 children should be enrolled at any given ti me and when the number 
increases separate groups be formed and benefi t of service extended.

 Organisati on 

 The following are some of the general conditi ons for eligibility for applying for the scheme:

(i) The applicant should be a voluntary, non-governmental organisati on, registered 
under an appropriate Act or a regularly consti tuted branch of a registered welfare 
organisati on.

(ii) The organisati on seeking assistance should be a non-profi t and secular organisati on 
in a way that its services would be open to all without any discriminati on of religion, 
caste, creed, language or sex.

(iii) The organisati on should have a regularly consti tuted managing committ ee with its 
functi ons and their responsibiliti es clearly laid down in its bye-laws.

(iv) the organisati on should preferably have had some experience in managing child 
development programmes or experience of working on the issues related to 
prosti tuti on.

 Programme 

 Though it is viewed as a localised service centre, its community outreach aspect must be 
acti ve. By reaching the prospecti ve target group and acquainti ng them with the services 
available, the uti lisati on of the CDCC can be availed.
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 The staff  at the centre would organise health camps and awareness generati on camps 
from ti me to ti me.

 While providing the services to the children, eff orts of the staff  at the centre would 
be to counsel the mothers and children and encourage the latt er to join educati onal 
insti tuti ons. It should assist them in getti  ng admitt ed into the educati onal insti tuti ons. 
Teachers att ached to the CDCC would help the school-going children in completi ng their 
homework and coping with other diffi  culti es. During school hours the teacher would hold 
functi onal literacy classes for the elder children who are uneducated.

 By way of extending further support to this group of uneducated and unskilled children, 
the centre's staff  will have to counsel them regularly.

 As it is advisable to remove the children from the vicinity of the red-light area by about 6 
years of age, the staff  will have to convince the mothers and arrange for their placement in 
residenti al insti tuti ons. Regular meeti ngs are to be held with the mothers to discuss about 
the health and nutriti onal needs of their children and to make them conscious about the 
environment. Eff orts should be directed towards making them interested in the acti viti es 
of the CDCC. They must be kept informed about the progress of their children and of their 
current acti viti es, problems and future plans. They must be allowed to parti cipate in the 
planning and executi on of programmes.

 The centre must follow up cases of women who are placed in Protecti ve Homes. Their 
children must be immediately enlisted in the list of benefi ciaries at the centre. Depending 
upon their situati on care and protecti on must be extended to them such that the 
separati on from the mother does not—

(i) hamper their educati on;

(ii) make them emoti onally and physically insecure;

(iii) render them neglected and uncared for;

(iv) expose them to greater risks of delinquency.

 In case a child is aff ected in any of these ways, the centre must step in and give him/her 
emoti onal support and place him/her in a residenti al insti tuti on. The mother must be 
involved in the process and the centre must be in touch with her at the Protecti ve Home.

 The CDCC will involve the local level youth club or any other organisati ons and with 
support from them

(i) mobilise the local community,

(ii) organise acti viti es for the benefi ciary group.
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 Working Hours of the CDCC 

1. Crèche (day and night) as per decision of the local committ ee

2. Balwadi   9.00 a.m. to 1.00 p.m.

3. Non-formal Educati on 1.00 p.m. to 4.00 p.m.

4. Aft er-school educati on 4.00 p.m. to 6.00 p.m.

 Timings of the other faciliti es to be fi xed according to the local situati on.

 Staff  

1. Programme Coordinator 1

2. Special Worker-cum-Counsellor 2

3. Teacher 1

4. Balwadi Teacher 1

5. Helper-cum-Offi  ce Assistant 1

6. Ayah-cum-Cook 2

7. Chowkidar 1

 Advisory and Monitoring Committ ees 

 To ensure eff ecti ve implementati on of the scheme Advisory and Monitoring Committ ees 
will be set up at various levels. There would be a Central Committ ee with State and Local 
Committ ees under it. While there will be a State Committ ee in every State, there may be 
as many Local Committ ees as the number of CDCCs operati ve in the respecti ve States. A 
single committ ee may be adequate in case there are more than one CDCC in the same 
city/town.

 Members of the Committ ees 

 Central Committ ee (Seven Members) 

(i) Chairperson, Central Social Welfare Board.

(ii) Representati ve of the Department of Women and Child Development.

(iii) Representati ve of the Ministry of Welfare.

(iv) Reti red police offi  cer.

(v) Three social workers.

 State Committ ee (Seven Members) 

(i) Chairperson, State Social Welfare Advisory Board.

(ii) Representati ve of the Department of Women and Child Development.
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(iii) Representati ve of the Department of Social Welfare.

(iv) Reti red police offi  cer.

(v) Three social workers.

 Local Committ ee (Seven Members) 

(i) Programme Coordinator, CDCC.

(ii) Representati ve of mothers.

(iii) Representati ve of community.

(iv) Representati ve of local club, if any.

(v) Secretary or representati ve of the voluntary organisati on implementi ng the scheme.

(vi) Two social workers.

 These Committ ees will run the scheme with the assistance from the Government. No 
separate offi  ce need be maintained. The necessary offi  ce work can be done at the offi  ces 
of the Chairperson, CSWB (in the case of the Central Committ ee) and Chairperson SSWAB 
(in the case of the State Committ ee). The CDCC would help in the offi  ce work of the Local 
Committ ee. For this, the respecti ve organisati ons will receive a token Administrati ve 
Assistance grant.

 Meeti ng of the Committ ee can be organised by the respecti ve organisati ons. There must 
be quarterly meeti ngs of the Central and State Committ ees. The Local Committ ees must, 
however, meet once in every month. The Local Committ ee is to send its minutes of 
meeti ng held and reports of acti viti es to the State and Central Committ ees.

 The Central Committ ee will functi on as the central coordinati ng body, with regular 
feedback from the State and Local Committ ees. Besides regular meeti ngs, the Committ ee 
may call emergency meeti ngs to discuss any urgent matt er.

 These Committ ees will coordinate the functi oning of any ICDS Centres being run in lieu of 
the CDCC (in case a voluntary organisati on is not available to run and manage a CDCC) and 
execute the same functi ons as it does in the case of CDCC.

46.  We are of the view that the suggesti ons require earnest examinati on to give force and 
content to them. The rescue and rehabilitati on of the child prosti tutes and children 
should be kept under the Nodal Department, namely, Department of Women and Child 
Development under the Ministry of Welfare and Human Resource, Government of India. It 
would devise suitable schemes for proper and eff ecti ve implementati on. The insti tuti onal 
care, thus, would functi on as an eff ecti ve rehabilitati on scheme in respect of fallen women 
or the children of fallen women even if they have crossed the age prescribed under the 
JJ Act. They should not be left  to themselves, but should be rehabilitated through self-
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employment schemes or such measures as are indicated hereinbefore. The juvenile 
homes should be used only for a short stay to relieve the child prosti tutes and neglected 
juveniles from the trauma they would have suff ered; they need to be rehabilitated in an 
appropriate manner. The details are required to be worked out by meaningful procedure 
and programmes. In the light of the directi ons already given by this Court from ti me to 
ti me to the Central Government, State Governments and Union Territory Administrators, 
adequate steps should be taken to rescue the prosti tutes, child prosti tutes and the 
neglected juveniles as indicated hereinabove; they should take measures to provide them 
adequate safety, protecti on and rehabilitati on in the juvenile homes manned by qualifi ed 
trained social workers or homes run by NGOs with the aid and fi nancial assistance given 
by the Government of India or the State Government concerned. A nodal committ ee with 
the public-spirited NGOs, in parti cular women's organisati ons/women members should 
be involved in the management. Adequate encouragement may be given to them; the 
needed funds should be provided and ti mely payments disbursed so that the scheme 
would be implemented eff ecti vely and fruitf ully.

47.  The Minister of Welfare, Government of India will consti tute a Committ ee consisti ng of the 
Secretary in charge of Department of Women and Child Development as the chairperson 
and three or four Secretaries from the State Governments concerned, to be nominated 
by the Minister of Welfare. They would make an in-depth study into these problems and 
evolve such suitable schemes as are appropriate and consistent with the directi ons given 
above. The Committ ee should be consti tuted within one month from the date of the 
receipt of this judgment. The Committ ee should fi nalise the report within three months 
thereaft er. As soon as the report is submitt ed, the same may be communicated to all the 
State Governments and the Ministries concerned for their examinati on. Within two months 
from the date of the communicati on, the Minister of Welfare, Government of India, in 
coordinati on with the Prime Minister's Offi  ce should convene a meeti ng presided over by 
the Prime Minister, with Minister of Welfare, Home Minister, Human Resource Minister, 
the Ministers concerned of the State Governments and their Secretaries as well to discuss 
the problems and take decisions. The Committ ee should fi nalise the report with further 
suggesti ons or amendments, if suggested in the conference. Thereaft er, the report should 
be fi nalised and then directi on would be given to the State Governments for eff ecti ve 
implementati on of the schemes. The Nodal Department would enforce and regularly be 
supervised by the Ministry of Welfare, Government of India. A permanent Committ ee of 
Secretaries should be consti tuted to review the progress of the implementati on on annual 
basis, and to take such other steps as may be expedient in the eff ecti ve implementati on 
of the schemes. Periodical progress as to funding and enforcement of the scheme should 
be submitt ed to the Registry of this Court. If further directi ons would be needed, liberty 
is given to the parti es to approach this Court. In that view of the matt er, it is believed 
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and hoped that the above law and directi ons would relieve the human problem by 
rehabilitati on of the unfortunate fallen women caught in the trap of prosti tuti on; their 
children would be brought into the mainstream of the social order; these directi ons would 
enable them to avail of the equality of opportunity and of status, with dignity of person 
which are the arch of the Consti tuti on.

48.  My learned brother D.P. Wadhwa, J. has disagreed with the directi ons given to the Union 
of India etc. in the fi rst part of the Order on the ground, as seems to me, that in view of 
the relief sought for in the writ peti ti ons and the directi ons given by this Court on the 
earlier occasions there is no scope for the relief being granted now and directi ons given 
in the concluding part of the Order. Brother Wadhwa, J. thus agrees with the directi ons 
given at pages 78 to 81 (corresponding pages 148 to 151 herein —Ed.) relati ng to the 
prosti tute children and the children of the fallen women. Directi ons at pages 38-39 and 
43 to 45 (corresponding pages 132 and 134-135, herein —Ed.) of this Order pertain to the 
preventi on of inducti on of women, in various forms, into prosti tuti on; their rescue from the 
wile of fl esh trade; and rehabilitati on through various welfare measures so as to provide 
them with dignity of person, means of livelihood and socio-economic empowerment. In 
that behalf, my learned brother has not concurred for the reasons given in the separate 
Order proposed to be delivered by him. That has necessitated me to have a re-look into the 
precedents on public interest liti gati on vis-a-vis the scope, ambit and power of the Court 
to grant reliefs in matt ers arising from real and true public interest liti gati on in which the 
conditi on of locus standi has been relaxed and public-spirited persons, not moti vated by 
pressure tacti cs for ulti mate ends, are encouraged to work for the poor, under-privileged 
or weaker segments of the society who are otherwise unable to avail of judicial process 
for grant of general reliefs to such a group of persons.

 .....

51.  It would, thus, be the established procedure of this Court under Arti cle 32 that the public 
interest liti gati on is not adversarial. It is one of collaborati on and cooperati on between the 
State and the Court. This Court as the senti nel on the qui vive, is consti tuti onally obligated 
to enforce the fundamental rights of all the citi zens of the country and to protect them 
from exploitati on and to provide guidance and directi on for faciliti es and opportuniti es 
to them for securing socio-economic justi ce, empowerment and to free the handicapped 
persons from the disabiliti es from which they suff er and to make them realise and enjoy 
the fundamental rights ensured to them under the Consti tuti on. In that behalf, this Court 
is enti tled and empowered under Arti cle 32 to adopt such procedure as is expedient in 
a given fact situati on and deal with the matt er appropriately. Therefore, the rigour of 
the pleadings or the reliefs sought for in adversarial liti gati on has been soft ened; new 
methods, tools and procedures were evolved to mete out justi ce and to enforce the 
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fundamental rights. Obviously, therefore, when a limited relief to establish separate 
schools for the children of the fallen women was sought for by the peti ti oner Gaurav 
Jain, this Court did not confi ne to the same. It, instead, enlarged the scope and directed 
the authoriti es as an interim measure to have those children admitt ed in the general 
schools to make the children overcome the disabiliti es had from a foul atmosphere and to 
generate the feeling of oneness and desegregati on. In additi on, this Court appointed the 
V.C. Mahajan Committ ee to enquire into and submit a report. The Report was accordingly 
submitt ed aft er extensive travel to far and wide parts of the country; it studied not 
only the problems of the children of the fallen women but also the root cause of the 
menace of child prosti tuti on and prosti tuti on as such and the need for its eradicati on. 
The prevailing conditi ons have been pointed out in the Report and benefi cial acti ons 
already taken by some of the Social Acti on Groups have been pointed and also noted 
as illustrated hereinabove. They have also dealt with the problems of the children. The 
State Governments and the Central Government were supplied with the copies of the 
Report and they have not even objected to the recommendati ons; in fact, they cannot 
be objected to since it is a fact prevailing, unfortunately, in the country. Therefore, the 
relief cannot be restricted to the pleadings or to the scope of the directi ons earlier issued; 
the Court can take cognizance from indisputable or the undisputed facts from the Report 
of the V.C. Mahajan Committ ee and other reports and arti cles published in recognised 
journals and act upon it. Placing reliance thereon, the directi ons given in the Order, aim 
not only at giving benefi ts to the children but also to root out the very source of the 
problem. As has been pointed out in the fi rst part of the Order, it is for the Government 
to evolve suitable programme of acti on. My learned brother has very graciously agreed to 
the second part of the Order relati ng to the setti  ng up of juvenile homes for the prosti tute 
children and children of fallen women.

52.  By operati on of Arti cle 145(5), to the extent both of us have agreed, the Order consti tutes 
as a binding precedent. It is to remember that this Court being composed of large number 
of Judges has evolved its own procedure to transact court management of its judicial 
work and to decide cases/causes sitti  ng in appropriate Division Benches consti tuted by 
the Chief Justi ce of India as per the Supreme Court Rules. Any observati on made by one of 
the Judges has persuasive obiter. When there is a dissent, the majority of opinion forms a 
binding precedent. Any diff erence of opinion between a Bench composed of two Judges, 
in an adversarial liti gati on requires resoluti on by a larger Bench of three Judges and/or 
if further reference is made to a Consti tuti on Bench, it is to deal with the controversy 
and majority opinion forms a precedent. As stated earlier, public interest liti gati on is not 
adversarial in nature but is one of cooperati on and coordinati on between the three wings 
of the State and it is the consti tuti onal duty of this Court to ensure enjoyment of the 
fundamental rights by all citi zens and in parti cular the poor and deprived social segments 
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and in case of violati on thereof, to prevent the same by giving appropriate directi ons in 
that behalf. In aid thereof, this Court has been armed by Arti cle 142 to pass such orders 
as may be necessary for doing complete justi ce in a cause or pending matt er before it. An 
order so made shall be enforceable throughout the Territory of India. Normally, if it were an 
adversarial dispute, we would have referred the matt er to a three-Judge Bench in respect 
of the fi rst part of the directi ons, namely, to prevent prosti tuti on; to rehabilitate fallen 
women and to provide them faciliti es and opportuniti es by evolving suitable measures 
by all the Governments for enforcement of their economic empowerment and social 
integrati on with dignity of person which are fundamental rights to the unfortunate fallen 
women, i.e., the victi ms of circumstances. It is seen that this matt er has been pending for 
nearly a decade. If a reference is made to a three-Judge Bench, it may further be delayed. 
Since “delay defeats justi ce” it may amount to every-day denial of the fundamental rights 
to a large number of fallen women.

53.  I put a caveat upon myself and I am aware that Arti cle 142 would be used to enforce fi nal 
judgment or order which, in given special or excepti onal circumstances, would include 
directi ons of this type to miti gate injusti ce and to elongate enforcement of fundamental 
and human rights. Arti cle 142 speaks of doing complete justi ce in a cause. The arm of the 
Court is long enough to reach injusti ce wherever it is found and to mete out justi ce. Denial 
of the consti tuti onal rights to the unfortunate fallen women outrages the quest for justi ce 
and pragmati sm of consti tuti onal ethos which constrain me to avail of Arti cle 142 of the 
Consti tuti on of India to direct the Union of India as well as all the State Governments 
to evolve, aft er in-depth discussion at Ministerial-level conference, such procedures and 
principles or programmes, as indicated in this Order, as guidance would help rescue and 
rehabilitate the fallen women. Otherwise, the fundamental and human rights remain 
pious plati tudes to these miserable souls crushed in the cruel fl esh trade with grinding 
poverty in the evening of their lives. Generally, Arti cle 142 may not be invoked before 
the diff erence of opinion is resolved in an adversarial liti gati on and in keenly contested 
matt ers of even public interest liti gati on, in parti cular, of recent type cases. However, 
in the cases of the type in hand, where there would be no controversy on human 
problems of the most unfortunate women which require their careful planning, rescue 
and rehabilitati on, the exercise of the power under Arti cle 142, even by a single Member 
of the Bench, may be appropriate and effi  cacious to enforce fundamental and human 
rights of a large number of neglected and exploited segments of the society. Society is 
responsible for a woman's becoming victi m of circumstances. The society should make 
reparati on to prevent traffi  cking in women, rescue them from red-light areas and other 
areas in which the women are driven or trapped in prosti tuti on. Their rehabilitati on by 
socio-economic empowerment and justi ce, is the consti tuti onal duty of the State. Their 
economic empowerment and social justi ce with dignity of person, are the fundamental 
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rights and the Court and the Government should positi vely endeavour to ensure them. 
The State in a democrati c polity includes its three consti tuti onal organs — the Legislature, 
the Executi ve and the Judiciary. The Legislature has already done its duty. The Executi ve 
and the Judiciary are required to act in union to ensure enforcement of fundamental and 
human rights of the fallen women. I am also conscious that the Union of India as well 
as the State Governments are sensiti ve to the conscience of their consti tuti onal duty 
under Arti cle 23 and are desirous of having prosti tuti on eradicated from the root with the 
aid of the ITP Act, IPC and other appropriate legislati ve or executi ve acti ons. Sequenti al 
rehabilitati on of the fallen women rescued from the red-light areas and other areas 
requires enforcement. The observati ons made in this Order, the consti tuti onal provisions, 
the human rights and other Internati onal Conventi ons referred to in the Order and the 
Nati onal Policy would aid the Union of India and the State Governments as foundati on 
and guide them to discuss the problems in Ministerial and Secretarial-level Conferences 
and as suggested in this Order to evolve procedures and principles to ensure that the 
fallen women also enjoy their fundamental and human rights menti oned in the Order.

54.  Before parti ng with the case, we place on record the valuable assistance and yeoman's 
service rendered by V.C. Mahajan Committ ee.

55.  The directi ons are accordingly given. The writ peti ti ons are directed to be posted aft er the 
compliance report as regards the acti on taken in that behalf, is furnished by the Union of 
India for appropriate orders.

 WADHWA, J.— This writ peti ti on under Arti cle 32 of the Consti tuti on was fi led by Mr 
Gaurav Jain, Advocate of this Court as public interest liti gati on aft er he had read a report 
appearing in the India Today, a nati onal magazine, of 11-7-1988. The peti ti oner had 
prayed as under:

“In the circumstances, it is therefore most respectf ully prayed that this Hon'ble Court 
may graciously be pleased to:

(a)  issue an appropriate writ, in the nature of mandamus, order or directi on, directi ng 
the respondents to provide separate schools with vocati onal training, hostels with 
the medical check-up faciliti es in each respondent State and Union Territory and such 
other places where this Hon'ble Court may direct, for the children of prosti tutes, up 
to the age of sixteen years to rescue them, from falling into the infernal existence 
and the same immoral and depraved way of life by indulging in the vile profession of 
prosti tuti on, pimps, drug pushers and bootleggers and other hazardous employments;

(b)  pass any other order/orders which this Hon'ble Court may deem fi t and proper in the 
circumstances of the case.”
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57.  By order dated 20-2-1989 the peti ti oner was directed “to suitably amend the writ peti ti on 
and confi ne claim in the peti ti on to the relief of setti  ng up of juvenile homes as provided 
under Secti on 9 of the Juvenile Justi ce Act, 1986”. Then on the next date, that is, 13-3-
1989 the prayer for amendment was allowed and it was directed that prayer in the writ 
peti ti on shall stand substi tuted “by what has now been indicated in the applicati on for 
amendment”.

58.  By order dated 15-11-1989 while the Court noted submission of Mr V.C. Mahajan, 
Advocate of the peti ti oner that separate schools and hostels be provided for the children 
of the prosti tutes, the Court did not fi nd itself inclined to accept such a submission. The 
Court was of the view that segregati ng prosti tutes' children by locati ng separate schools 
and providing separate hostels would not be in the interest of such children. The Court 
by this very Order consti tuted a Committ ee headed by Mr V.C. Mahajan, Senior Advocate 
to consider the problems faced by the children of prosti tutes. This Order of the Court is 
reported in Gaurav Jain v. Union of India. This Committ ee examined the matt er keeping 
the following objects in view:

“(i) Viability of having separate schools and hostels;

(ii) existi ng laws relati ng to the target group; and

(iii) possibility of evolving a scheme for these children, workable at the nati onal level.”

59. The Committ ee has since submitt ed its report. In its report the Committ ee has made 
various recommendati ons for the rehabilitati on of the children of prosti tutes. I do not fi nd 
that the questi on of eradicati on of prosti tuti on was an issue involved in these proceedings 
or the subject-matt er of the Committ ee's deliberati ons. The Committ ee in its report which 
runs into over 100 pages has only referred in two paragraphs, while examining the target 
group, as to who are the prosti tutes. Apart from this I do not fi nd there is any discussion 
in the report of the Committ ee towards eradicati on of prosti tuti on. As to what should be 
the scheme to be evolved to eradicate prosti tuti on, i.e., the source itself; the basics; and 
what succour and sustenance can be provided to the fallen victi ms of the fl esh trade was 
not a questi on agitated in the proceedings. Certainly no one can dispute that the evil of 
prosti tuti on must be curbed. It is the mandate of the Consti tuti on which prohibits traffi  c in 
human beings. Keeping that object in view and in pursuance to Internati onal Conventi ons 
for the Suppression of Traffi  c in Persons and of the Exploitati on of the Prosti tuti on of 
others signed at New York on 9-5-1950, Parliament enacted the Suppression of Immoral 
Traffi  c in Women and Girls Act, 1956. The Act was amended in 1978 to make good some 
inadequacies in the implementati on of the Act and in the light of the experience gained 
during the period the Act was being implemented. Despite the amendments of the Act 
it was felt that enforcement of the Act had not been eff ecti ve enough to deal with the 
problems of immoral traffi  c in all its dimensions. Suggesti ons had been made to the 
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Government by voluntary organisati ons working for women, advocacy groups and various 
individuals urging the enlargement of the scope of the Act, to make penal provisions more 
stringent and to provide for certain minimum standards for correcti onal treatment and 
rehabilitati on of the victi ms. The Act was, therefore, further amended in 1986 making it 
more wide-based. The Act is now called as Immoral Traffi  c (Preventi on) Act, 1956. I need 
not detail other objects of the Act as all the discussions would not be relevant in these 
proceedings.

60.  I am not entering into the scope and width of public interest liti gati on but when the issue 
has not been squarely raised, parti es concerned not informed, pleadings being not there, 
it may not be correct to embark upon that task and to give interpretati on of the law 
applicable thereto and that too without hearing the parti es when the issue is so profound 
certainly involving hearing of the Union of India and State Governments with respect to 
their problems.

61.  Thus considering the substratum of the judgment prepared by my learned brother relati ng 
to children of the prosti tutes and establishment of the juvenile homes I would concur with 
the directi ons being issued by him in his Order. I would, however, record my respectf ul 
dissent on the questi on of prosti tuti on and the directi ons proposed to be issued on that 
account and also, in the circumstances of the case, what my learned brother has to say on 
the directi ons proposed to be issued referring to the provisions of Arti cles 142 and 145(5) 
of the Consti tuti on.

*****

[This judgement is also reported in 1997(4) SCC 114]
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Indian Council Social Welfare
vs. 

State of Andhra Pradesh and Others

Sujata V. Manohar and R.P. Sethi, JJ.

1.  Heard both sides.

2.  In view of the investi gati ons regarding allegati ons of malpracti ces relati ng to traffi  cking 
in children raised against two organisati ons in the State of Andhra Pradesh, the four 
peti ti oners before us who are not connected in any way with those organisati ons are being 
prevented from proceeding with applicati ons for guardianship fi led by them before the 
Family Court/District Court in respect of specifi c children in their custody. The peti ti oners 
also contend that even in respect of those children in their custody where aft er scruti ny a 
guardianship certi fi cate has been issued by the Family Court/District Court concerned the 
child in questi on is not being allowed to be sent abroad to the guardian so appointed. This 
is on account of a lett er dated 6-4-1999 issued by the Secretary, Department of Women 
Development, Child Welfare & Disabled Welfare, Government of Andhra Pradesh.

3.  There are no allegati ons of any malpracti ce against the four peti ti oners. Under the revised 
guidelines for adopti on of Indian children issued by the Ministry of Welfare, Government 
of India known as the Central Adopti on Resource Agency, CARA Guidelines, (Chapter 3 
para 3.2.) the State Government is required to separately maintain a list of all agencies 
handling in-country and inter-country adopti on of children, and it is required to identi fy 
those insti tuti ons/agencies which have children who are legally free for adopti on. The 
State Government is required to recognise the Indian Adopti on Agencies for in-country 
adopti on as per the procedure laid down and is also required to forward applicati ons of 
Indian Agencies seeking recogniti on for inter-country adopti on to the Central Adopti on 
Resource Agency aft er proper verifi cati on according to the criteria laid down in these 
guidelines..... 

4.  The peti ti oners are seeking a limited relief relati ng to those children whose applicati ons 
for guardianship are pending either before the Family Court or a District Court in Andhra 
Pradesh and those children in respect of whom, aft er proper scruti ny, guardianship 
certi fi cates have already been issued by the Family Court or the District Court concerned 
in Andhra Pradesh. Because of the omnibus directi on issued by the Women Development, 
Child Welfare and Disabled Welfare Department of the Government of Andhra Pradesh, 
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the applicati ons are not being processed or the children are not being allowed to be 
sent to their appointed guardians outside India. In the absence of any allegati ons of any 
malpracti ces against the four peti ti oners we do not see any reason why those children in 
respect of whom guardianship certi fi cates have already been issued by the appropriate 
court, cannot be sent to their foreign guardians. There is also no reason why pending 
applicati ons of these peti ti oners cannot be processed or proceeded with.

5.  It is necessary to note that before a guardianship certi fi cate is issued by the Family Court 
or the District Court concerned, a lett er of relinquishment, VCA clearance, no objecti on 
certi fi cate from CARA and other relevant documents such as the home study of the 
proposed guardians, no-objecti on certi fi cate from the agency which has scruti nised the 
applicati on of the proposed foreign guardians, as also approval from the scruti nising 
agency in India who scruti nises these applicati ons (in the case of the State of Andhra 
Pradesh this scruti nising agency is the Indian Council of Child Welfare) are required. 
Thereaft er the court decides whether the guardianship should be granted or not. In case 
there are any objecti ons in respect of any proposed guardianship applicati on, the same 
can be and are usually raised by the appropriate authority before the Family Court/District 
Court concerned.

6.  In view of this strict and adequate procedure, we direct that those children in the custody 
of the following four organisati ons who are the peti ti oners before us, namely, Indian 
Council of Social Welfare, A.P., John Abraham Memorial Bethany Home, Tandur, District 
Ranga Reddy, Andhra Pradesh-501 141, Missions to the Nati on, D. No. 3-19-6. Plot No. 
18 Kannayakapunagar, Kakinada-533 003 and St. Theresa Tender Loving Care Home, St. 
Theresa's Hospital, Hyderabad-500 018 in respect of whom guardianship certi fi cates have 
been granted by the Family Court or the District Court concerned in Andhra Pradesh, may 
be allowed to be sent to their guardians so appointed. We further direct that in respect 
of those children in the custody of the said insti tuti ons where guardianship applicati ons 
are pending before the Family Court or the District Court concerned in Andhra Pradesh 
the Family Court or the District Court will process and proceed with these applicati ons 
in accordance with law. In the event of a guardianship certi fi cate being granted in any 
of these matt ers the child concerned should be allowed to be sent to the guardian so 
appointed.

7.  In this connecti on our att enti on has also been drawn to a lett er writt en by the Joint 
Secretary, Ministry of Social Justi ce and Empowerment, Government of India dated 12-
4-1999, addressed to the Secretary, Women and Child Welfare Department, Government 
of Andhra Pradesh, (who has issued the impugned lett er-circular) pointi ng out that in 
those cases where inter-country adopti ons have been approved by the Central Adopti on 
Resource Agency (CARA) on the basis of valid documents, their adopti on by foreign 
prospecti ve parents should not be delayed.
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8.  We also make it clear that wherever there are allegati ons of malpracti ces against any 
specifi c organisati on or in any specifi c case, the State Government is enti tled to investi gate 
those organisati ons or cases. The present directi ons will not aff ect any directi ons which 
may have been given by the High Court in connecti on with those cases of malpracti ce 
or any orders which may have been passed by the High Court in that connecti on. But 
they cannot apply to those children who are governed by this order. In respect of future 
placement of children in guardianship, the peti ti oners may obtain appropriate directi ons 
from the High Court, if so required.

9.  The writ peti ti on is disposed of accordingly.

*****

[This judgement is also reported in 1999(6) SCC 365]
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St. Theresa’s Loving Care Home and Others
vs. 

State of Andhra Pradesh

Arijit Pasayat and Arun Kumar, JJ.

Arijit Pasayat, J.— Leave granted.

2.  The basic issue involved in this appeal is whether Appellant 1 should be permitt ed to 
make arrangement for adopti on of a child named Sahiti  presently about fi ve years, by 
Appellants 2 and 3. Appellant 1 claims to be an organisati on interested in the welfare of 
abandoned children and to secure a congenial atmosphere for their upbringing. Challenge 
in this appeal is to an order dated 23-12-2002 passed by the Andhra Pradesh High Court 
dismissing the appeal purported to have been fi led under Secti on 19(1) of the Family 
Courts Act, 1984 (in short “the Act”) and Secti on 47 of the Guardians and Wards Act, 
1890 (in short “the Guardians Act”). The appeal before the Andhra Pradesh High Court 
was fi led by the appellants questi oning correctness of the order dated 8-7-2002 passed 
by the learned Judge, Family Court, Secunderabad, rejecti ng the prayer made by the 
appellants under Secti ons 7 to 10 of the Guardians Act. Stand of the appellants before the 
Family Court was that it is a society registered under the Andhra Pradesh (Telangana Area) 
Public Societi es Registrati on Act, 1350 Fasli (in short “the Societi es Act”) purportedly for 
carrying out social service acti viti es. One of its main objecti ves is to provide shelter to 
abandoned children, more parti cularly by unwed mothers, and as noted above to see 
them comfortably sett led in adopted homes. Appellants 2 and 3 are residents of USA. 
According to peti ti on they were married on 19-10-1999. They had earlier adopted one 
son, but wanted to adopt a female child from India and for that purpose wanted to adopt 
the girl named Sahiti , born on 14-6-2000. They claim that they are well sett led in life with 
decent income, would be eligible for adopti ng the child and also were sure to provide a 
happy home to the adopted child. The minor child Sahiti  was stated to be the daughter of 
an unmarried mother by the name Esther, a nati ve of Hyderabad and earning livelihood 
as a labourer. Due to social sti gma she relinquished the child in favour of Appellant 1 on 
14-6-2000 and executed a relinquishment deed. The child suff ered from various ailments 
and her adopti on in India did not materialise. On that ground the Voluntary Coordinati on 
Agency (in short “VCA”) gave clearance for the minor to be given in adopti on abroad. It 
was stated in the peti ti on that inquiries made by Appellant 1 revealed that none of her 
relati ves were ready and willing to take care of the minor. Since 14-6-2000 the child has 
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been under the care and custody of Appellant 1. The State of Andhra Pradesh represented 
by the Director of Women Development and Child Welfare Department resisted the claim. 
Their stand was that it had come to the noti ce of the Government that some unscrupulous 
organisati ons in Andhra Pradesh were indulging in child traffi  cking. With a view to curb 
the menace, the Government had issued GOMs No. 16 of 2001 banning relinquishment 
of a child. Since the claim of the appellant was based primarily on a relinquishment deed 
purported to have been executed by the mother of the child, an inquiry was directed to 
be conducted by the Crime Branch of CID along with other cases. Aft er inquiry, the Crime 
Branch (CID) reported that the relinquishment deed was a fake and fabricated document 
and the witnesses to the relinquishment deed were employees of Appellant 1. Therefore, 
paper noti fi cati on dated 4-6-2001 was made calling for claims by biological parents within 
30 days in respect of the child Sahiti  and eight other cases. The Government of India had 
also addressed to the Central Adopti on Resource Agency (in short “CARA”) about the false 
claim made by Appellant 1 and requested it to initi ate acti on against Appellant 1. The 
Family Court rejected the applicati on holding that VCA issued no-objecti on certi fi cate on 
the ground that Indian parents had refused to adopt the child on the ground that she was 
suff ering from skin disease. The Family Court was of the view that the so-called reasons 
did not merit acceptance. The child was also referred to child study report which indicated 
that the child did not suff er from any ailment. It was noted that lett ers of rejecti on by 
Indian parents were not fi led and the eff orts of VCA for in-country adopti on were not 
established. It was noted that eff orts were to be made in the light of the decision of this 
Court in Lakshmi Kant Pandey v. Union of India. It was noted that in terms of GOMs No. 16 
of 2001, relinquishment of a child by biological parents on grounds of poverty, number of 
children or unwanted girl child could not be permitt ed. Accordingly the peti ti on fi led was 
rejected.

3.  The view of the Family Court was affi  rmed by the High Court. The High Court noti ced that 
Appellant 1 based its claim on fabricated document and there was no genuine eff ort to 
see that the child was adopted by Indian parents.

4.  In support of the appeal learned counsel for the appellants submitt ed that all possible 
eff orts have been made to see that the child is adopted by Indian parents. It is not a fact 
that the child was not suff ering from ailments. If the child is kept in the care and custody 
of Respondent 1 and is sent to the children's home it would be traumati c for the child who 
has spent fi ve years with Appellant 1 quite happily. The State Government has accepted 
in public interest liti gati on that the children who have been transferred to Shishu Vihar 
run by the State Government are in a very patheti c conditi on. More than 100 children 
have lost their lives due to negligence on the part of the authority running the home and 
because of poor medical care, and even many of the children have run away. It is stated 
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that all possible eff orts have been made to fi nd out Indian parents without success. The 
request of Appellants 2 and 3 for adopti ng the child should have been accepted as they 
were willing to adopt the child. Because of prolonged liti gati on, they have shown some 
reluctance. Therefore, permission should be given to Appellant 1 to arrange adopti on by 
way of inter-country adopti on.

5.  In Lakshmi Kant Pandey case the guidelines and the norms to be followed in the case of 
adopti on by foreigners were indicated in detail: (SCC p. 249, para 6)

“It is obvious that in a civilised society the importance of child welfare cannot be 
overemphasised, because the welfare of the enti re community, its growth and 
development, depends on the health and well-being of its children. Children are a 
‘supremely important nati onal asset’ and the future well-being of the nati on depends 
on how its children grow and develop. The great poet Milton put it admirably when he 
said: ‘Child shows the man as morning shows the day’ and the Study Team on Social 
Welfare said much to the same eff ect when it observed that ‘the physical and mental 
health of the nati on is determined largely by the manner in which it is shaped in the 
early stages’. The child is a soul with a being, a nature and capaciti es of its own, who 
must be helped to fi nd them, to grow into their maturity into fullness of physical and 
vital energy and the utmost breadth, depth and height of its emoti onal, intellectual 
and spiritual being; otherwise there cannot be a healthy growth of the nati on.”

 The child is father of the man, said Wordsworth in “My Heart Leaps Up”.

“Now, obviously children need special protecti on because of their tender age and 
physique, mental immaturity and incapacity to look aft er themselves. That is why 
there is a growing realisati on in every part of the globe that children must be brought 
up in an atmosphere of love and aff ecti on and under the tender care and att enti on 
of parents so that they may be able to att ain full emoti onal, intellectual and spiritual 
stability and maturity and acquire self-confi dence and self-respect and a balanced 
view of life with full appreciati on and realisati on of the role which they have to play 
in the nati on-building process without which the nati on cannot develop and att ain 
real prosperity because a large segment of the society would then be left  out of 
the developmental process. In India this consciousness is refl ected in the provisions 
enacted in the Consti tuti on. Clause (3) of Arti cle 15 enables the State to make special 
provisions, inter alia, for children and Arti cle 24 provides that no child below the age 
of fourteen years shall be employed to work in any factory or mine or engaged in 
any other hazardous employment. Clauses (e) and (f) of Arti cle 39 provide that the 
State shall direct its policy towards securing inter alia that the tender age of children 
is not abused, that citi zens are not forced by economic necessity to enter avocati ons 
unsuited to their age and strength and that children are given opportuniti es and 
faciliti es to develop in a healthy manner and in conditi ons of freedom and dignity and 
that childhood and youth are protected against exploitati on and against moral and 
material abandonment. These consti tuti onal provisions refl ect the great anxiety of 
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the Consti tuti on-makers to protect and safeguard the interest and welfare of children 
in the country.” (Lakshmi Kant Pandey case, SCC pp. 249-50, para 6)

6.  As was observed by a learned Justi ce:

“Children are innocent, vulnerable and dependent. Abandoning children and excluding 
good foundati on of life for them is a crime against humanity. ....Children cannot and 
should not be treated as chatt els or saleable commoditi es or playthings.”

 For full and harmonious development of their personality, children should grow up in an 
atmosphere of happiness, love and understanding. In the Old Testament, Proverbs 22 it is 
said: “Train up a child in the way he should go, and when he is old he will not depart from 
it.” In “The Crescent Moon” Rabindranath Tagore said: “I do not love him because he is 
good, but because he is my litt le child.” The Government of India has also in pursuance of 
these consti tuti onal provisions evolved a Nati onal Policy for the Welfare of Children. This 
policy starts with a goal-oriented perambulatory introducti on:

“The nati on's children are a supremely important asset. Their nurture and solicitude 
are our responsibility. Children's programme should fi nd a prominent part in our 
nati onal plans for the development of human resources, so that our children grow up 
to become robust citi zens, physically fi t, mentally alert and morally healthy, endowed 
with the skills and moti vati ons needed by society. Equal opportuniti es for development 
to all children during the period of growth should be our aim, for this would serve our 
larger purpose of reducing inequality and ensuring social justi ce.”

 The measures are designed to protect children against neglect, cruelty and exploitati on 
and to strengthen family ti es “so that full potenti aliti es of growth of children are realised 
within the normal family neighbourhood and community environment” (vide Gaurav 
Jain v. Union of India, (1997) 8 SCC 114, p. 137, para 33). The nati onal policy also lays 
down priority in programme formati on and it gives fairly high priority to maintenance, 
educati on and training of orphan and desti tute children. There is also provision in the 
nati onal policy for consti tuti on of a Nati onal Children's Board. It is the functi on of the 
Nati onal Children's Board to provide a focus for planning, review and proper coordinati on 
of the multi plicity of services striving to meet the needs of children and to ensure at 
diff erent levels conti nuous planning, review and coordinati on of all the essenti al services.

7.  The essence of the directi ons given in Lakshmi Kant Pandey case is as follows:

(1)  Every eff ort must be made fi rst to see if the child can be rehabilitated by adopti on 
within the country and if that is not possible, then only adopti on by foreign parents, 
or as it is someti mes called “inter-country adopti on” should be acceptable.

(2)  Such inter-country adopti on should be permitt ed aft er exhausti ng the possibility of 
adopti on within the country by Indian parents.
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(3)  There is a great demand for adopti on of children from India and consequently there 
is increasing danger of ill-equipped and someti mes even undesirable organisati ons or 
individuals acti vising themselves in the fi eld of inter-country adopti on with a view to 
traffi  cking in children.

(4)  Following are the requirements which should be insisted upon so far as a foreigner 
wishing to take a child in adopti on is concerned. In the fi rst place, every applicati on 
from a foreigner desiring to adopt a child must be sponsored by a social or child 
welfare agency recognised or licensed by the Government of the country in which the 
foreigner is resident. No applicati on by a foreigner for taking a child in adopti on should 
be entertained directly by any social or welfare agency in India working in the area 
of inter-country adopti on or by any insti tuti on or centre or home to which children 
are committ ed by the Juvenile Court. This is essenti al primarily for three reasons. 
Firstly, it will help to reduce, if not eliminate altogether, the possibility of profi teering 
and traffi  cking in children, because if a foreigner were allowed to contact directly 
agencies or individuals in India for the purpose of obtaining a child in adopti on, he 
might, in his anxiety to secure a child for adopti on, be induced or persuaded to pay 
any unconscionable or unreasonable amount which might be demanded by the 
agency or individual procuring the child. Secondly, it would be almost impossible for 
the court to sati sfy itself that the foreigner who wishes to take the child in adopti on 
would be suitable as a parent for the child and whether he would be able to provide 
a stable and secure family life to the child and would be able to handle transracial, 
transcultural and transnati onal problems likely to arise from such adopti on, because, 
where the applicati on for adopti ng a child has not been sponsored by a social or 
child welfare agency in the country of the foreigner, there would be no proper and 
sati sfactory home study report on which the court can rely. Thirdly, in such a case, 
where the applicati on of a foreigner for taking a child in adopti on is made directly 
without the interventi on of a social or child welfare agency, there would be no 
authority or agency in the country of the foreigner who could be made responsible 
for supervising the progress of the child and ensuring that the child is adopted at 
the earliest in accordance with law and grows up in an atmosphere of warmth and 
aff ecti on with moral and material security assured to it. The record shows that in 
every foreign country where children from India are taken in adopti on, there are 
social and child welfare agencies licensed or recognised by the Government and it 
would not therefore cause any diffi  culty, hardship or inconvenience if it is insisted that 
every applicati on from a foreigner for taking a child in adopti on must be sponsored 
by a social or child welfare agency licensed or recognised by the Government of the 
country in which the foreigner resides. It is not necessary that there should be only 
one social or child welfare agency in the foreign country through which an applicati on 
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for adopti on of a child may be routed; there may be more than one such social or 
child welfare agencies, but every such social or child welfare agency must be licensed 
or recognised by the Government of the foreign country and the court should not 
make an order for appointment of a foreigner as guardian unless it is sati sfi ed that the 
applicati on of the foreigner for adopti ng a child has been sponsored by such social or 
child welfare agency. 

(5)  The positi on in regard to biological parents of the child proposed to be taken in 
adopti on has to be noted. What are the safeguards which are required to be provided 
insofar as biological parents are concerned? We may make it clear at the outset that 
when we talk about biological parents, we mean both parents if they are together or 
the mother or the father if either is alone. Now it should be regarded as an elementary 
requirement that if the biological parents are known, they should be properly assisted 
in making a decision about relinquishing the child for adopti on, by the insti tuti on or 
centre or home for child care or social or child welfare agency to which the child is 
being surrendered. Before a decision is taken by the biological parents to surrender 
the child for adopti on, they should be helped to understand all the implicati ons of 
adopti on including the possibility of adopti on by a foreigner and they should be told 
specifi cally that in case the child is adopted, it would not be possible for them to have 
any further contact with the child. The biological parents should not be subjected to 
any duress in making a decision about relinquishment and even aft er they have taken 
a decision to relinquish the child for giving in adopti on, a further period of about 
three months should be allowed to them to reconsider their decision.

(6)  But in order to eliminate any possibility of mischief and to make sure that the child has 
in fact been surrendered by its biological parents, it is necessary that the insti tuti on 
or centre or home for child care or social or child welfare agency to which the child 
is surrendered by the biological parents, should take from the biological parents a 
document of surrender duly signed by the biological parents and att ested by at least 
two responsible persons and such document of surrender should not only contain 
the names of the biological parents and their address but also informati on in regard 
to the birth of the child and its background, health and development. But where 
the child is an orphan, desti tute or abandoned child and its parents are not known, 
the insti tuti on or centre or home for child care or hospital or social or child welfare 
agency in whose care the child has come, must try to trace the biological parents of 
the child and if the biological parents can be traced and it is found that they do not 
want to take back the child, then the same procedure as outlined above should as far 
as possible be followed. But if for any reason the biological parents cannot be traced, 
then there can be no questi on of taking their consent or consulti ng them. It may also 
be pointed out that the biological parents should not be induced or encouraged or 
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even be permitt ed to take a decision in regard to giving of a child in adopti on before 
the birth of the child or within a period of three months from the date of birth. This 
precauti on is necessary because the biological parents must have reasonable ti me 
aft er the birth of the child to take a decision whether to rear up the child themselves 
or to relinquish it for adopti on and moreover it may be necessary to allow some ti me 
to the child to overcome any health problems experienced aft er birth. 

(7)  Of course, it would be desirable if a Central Adopti on Resource Agency is set up by 
the Government of India with regional branches at a few centres which are acti ve in 
inter-country adopti ons. Such Central Adopti on Research Agency can act as a clearing 
house of informati on in regard to children available for inter-country adopti on and 
all applicati ons by foreigners for taking Indian children in adopti on can then be 
forwarded by the social or child welfare agency in the foreign country to such Central 
Adopti on Resource Agency and the latt er can in its turn forward them to one or the 
other of the recognised social or child welfare agencies in the country. Every social or 
child welfare agency taking children under its care can then be required to send to 
such Central Adopti on Resource Agency the names and parti culars of children under 
its care who are available for adopti on and the names and parti culars of such children 
can be entered in a register to be maintained by such Central Adopti on Resource 
Agency. 

 In terms of this Court's decision in Lakshmi Kant Pandey case CARA was formed and it 
published “Guidelines for Adopti on”. Under these Guidelines every State has a VCA to 
coordinate and oversee inter-State adopti ons.

8.  It is pointed by Mr Colin Gonsalves who was requested to assist in the matt er though 
the interventi on applicati on fi led by him on behalf of Parchuri Jamuna was rejected, that 
in some States VCA is a non-governmental organisati on (in short “NGO”) and in some 
other States the Department of Women and Child Development. In the State of Andhra 
Pradesh, the said department is VCA. Several guidelines have been issued from ti me to 
ti me. The Government of India, Ministry of Welfare has also issued directi ons. On the 
basis of Lakshmi Kant Pandey case the Government of India has issued certain guidelines 
vide its Resoluti on No. 13-33/85-CH(AC) dated 4-7-1989. Subsequently, some clarifi catory 
orders were passed by this Court on 19-9-1989, 14-8-1991, 29-10-1991, 14-11-1991 and 
20-11-1991. A task force was consti tuted on 12-8-1992 under the chairmanship of a 
reti red Chief Justi ce of this Court. Report was submitt ed by the task force on 28-8-1993. 
On the basis of the recommendati ons made certain guidelines were also issued by the 
Ministry of Welfare resoluti on dated 29-5-1995.

9.  In the background of what has been noti ced by the Family Court and the High Court 
it is crystal clear that the orders passed do not suff er from any infi rmity to warrant 
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interference. It has been pointed out by learned counsel for the State and Mr Gonsalves, 
that Appellant 1 has been prosecuted for off ences punishable under various provisions of 
the Penal Code, 1860 (in short “IPC”). The accusati ons relate to cheati ng, manipulati on/
fabricati on of documents. Some of the functi onaries of Appellant 1 have already been 
convicted. While permitti  ng any organisati on to keep a child or give him or her in adopti on 
its credenti als are to be minutely scruti nised. It should be ensured that behind the mask of 
social service or uplift ment any evil design of child traffi  cking is not lurking. It is the duty 
of the State to ensure a safe roof over an abandoned child. Keeping in view the welfare 
of the child all possible eff orts should be made by the State Governments to explore the 
possibility of adopti on under the supervision of the designated agency. Keeping in view 
the guidelines indicated by this Court in Lakshmi Kant Pandey case adopti on by foreign 
parents may in appropriate cases be permitt ed.

10.  While making the requisite and prescribed exercise it has to be kept in mind that a child 
is a precious gift  and merely because he or she for various reasons is abandoned by the 
parents, that cannot be a reason for further neglect by society. It is urged with some 
amount of vehemence by learned counsel for the appellants that the children homes run 
by the State Governments are really no place where a child is to be placed. They suff er 
from neglect, proper care is a myth and a large number of children have lost their lives 
or are unable to bear the cruelti es meted out. If the grievances are true, it is a matt er of 
serious concern. The Central Government and the State Government would do well to 
look at these problems with the humanitarian approach and concern they deserve.

11. It would be appropriate for them to keep the following lines from Longfellow's “The 
Children's Hour” in mind: “Between the dark and the daylight, when the night is beginning 
to lower, comes a pause in the day's occupati ons that is known as the children's hour.”

12. With the aforesaid observati ons the appeal is dismissed with no orders as to costs.

*****

[This judgement is also reported in 2005(8) SCC 525]
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State of Maharashtra and Another
vs. 

Mohd. Sajid Husain Mohd. S. Husain and Others

S.B. Sinha and H.S. Bedi, JJ.

S.B. Sinha, J.— Leave granted.

2.  This appeal is directed against a judgment and order dated 27-6-2007 passed by the High 
Court of Bombay, Aurangabad Bench at Aurangabad granti ng anti cipatory bail to the 
respondents herein for commission of an off ence punishable under Secti ons 376, 342 
read with Secti on 34 of the Penal Code, 1860 (IPC) and under Secti on 5 of the Immoral 
Traffi  c (Preventi on) Act, 1956.

3.  The respondents herein comprise police offi  cers, politi cians and a businessman.
 .....
28.  Immoral traffi  cking is now widespread. Victi ms, who are lured, coerced or threatened 

for the purpose of bringing them to the trade should be given all protecti on. We at this 
stage although cannot enter into the details in regard to the merit of the matt er so as to 
prejudice the case of one party or the other at the trial, but it is now well-sett led principle 
of law that while granti ng anti cipatory bail, the court must record the reasons therefore.

29.  The High Court has in regard to the fi rst factor envisaged under the Maharashtra 
Amendment of Secti on 438 of the Code of Criminal Procedure proceeded on the basis 
that the prosecutrix was a girl of easy virtue. This may be so but the same by itself may 
not be a relevant considerati on. 

30.  A case of this nature should be allowed to be fully investi gated. Once a criminal case is set 
in moti on by lodging informati on in regard to the commission of the off ence in terms of 
Secti on 154 CrPC, it may not always be held to be imperati ve that all the accused persons 
must be named in the fi rst informati on report. It has not been denied nor disputed that 
the prosecutrix does not bear any animosity against the respondents. There is no reason 
for her to falsely implicate them. It is also not a case that she did so at the behest of some 
other person, who may be inimically disposed towards the respondents. The prosecuti on 
has disclosed the manner in which she was being taken from place to place which fi nds 
some corroborati on from the testi monies of the other witnesses and, thus, we can safely 
arrive at a conclusion that at least at this stage her evidence should not be rejected out 
rightly.
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31.  Parameters for grant of anti cipatory bail in such a serious off ence, being under Secti ons 
376, 376(2)(g) IPC, in our opinion, are required to be sati sfi ed. 

32.  A mistake in regard to her age as recorded in the fi rst informati on report or the fi rst medical 
document or even in her supplementary affi  davit should yield to the public documents 
which have been produced by the prosecuti on at this stage. Even before the learned 
Chief Judicial Magistrate, she disclosed her date of birth to be 28-6-1991. Therefore, even 
according to that she was below 16 years of age.

33.  Immoral conduct on the part of police offi  cers should not be encouraged. We fail to 
understand as to how the police offi  cers could go underground. They had been changing 
their residence very frequently. Although most of them were police offi  cers, their 
whereabouts were not known. During the aforementi oned period att empts had been 
made even by Mahananda to obtain the custody of the girl at whose instance, we do 
not know. On the one hand, Mahananda had been praying for the custody of the girl 
and Sunita, the mother of the girl, as noti ced hereinbefore, had affi  rmed an affi  davit in 
relati on to her date of birth. These may not be acts of voluntariness on their part. It, 
therefore, in our opinion, is a case where no anti cipatory bail should have been granted.

34.  Reliance has been placed by Mr Patwalia on Amarmani Tripathi. This Court therein opined 
that in an applicati on for cancellati on of bail, conduct subsequent to release on bail and 
the supervening circumstances alone are relevant. But the court while considering an 
appeal against grant of anti cipatory bail would keep in mind the parameters laid down 
therefor. The matt er, however, may be diff erent for deciding an appeal from an order 
granti ng bail, where the accused has been at large for a considerable ti me, in which event, 
the post-bail conduct and other supervening circumstances will also have to be taken note 
of.

35.  This Court in Amarmani Tripathi, the aforementi oned case, upon considering even the 
subsequent events came to the conclusion that the accused therein had tried to interfere 
with the course of the investi gati on, tamper with the witnesses, fabricate evidence, 
inti midate or create obstacles in the path of investi gati ng offi  cers and derail the case. In 
that case, the appeal granti ng bail was set aside.

36.  We may also noti ce that the High Court itself has refused to grant regular bail to the 
accused against whom charge-sheet has been submitt ed. The learned Sessions Judge also 
did not grant bail to some of the accused persons. If on the same materials, prayer for 
regular bail has been rejected, we fail to see any reason as to why and on what basis the 
respondents could be enlarged on anti cipatory bail.
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37.  In the peculiar facts and circumstances of the case, we are of the opinion that the High 
Court ought not to have granted anti cipatory bail to the respondents. The impugned 
judgment, therefore, cannot be sustained which is set aside accordingly. The appeal is 
allowed.

38.  The respondents may surrender before the Chief Judicial Magistrate and move an 
applicati on for regular bail, which may be considered on its own merit without being 
infl uenced, in any way, by the judgment of this Court.

*****

[This judgement is also reported in 2008(1) SCC 213]
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