


For

K Balagopal

&

K G Kannabiran

who continue to live...





A COMBAT LAW 
ANTHOLOGY

Human RigHts Law netwoRk

india

edited bY HarsH dobHaL

SelectionS from combat law (2002-2010)

Writings on Human rigHts, LaW and society in india



Writings on Human rigHts, LaW and society in india

A COMBAT LAW ANTHOLOGY
December 2011

© Socio Legal Information Centre*

ISBN 81-89479-78-4

Edited by

Harsh Dobhal

Design

Sanjog Sharan and Rajesh Luhera for Karmic Design

Mahendra Bora for Combat Law

Book Graphics

Pawan Kumar and Pawan Chauhan

karmicdesign@gmail.com

Published by

Human Rights Law Network

(A division of Socio Legal Information Centre)

576, Masjid Road, Jangpura, New Delhi – 110014, India

Ph: +91-11-24379855/56, E-mail: publications@hrln.org

Printed at

Shivam Sundaram

E-9, Green Park Extn., New Delhi, India

Supported by

European Union          Dan Church Aid EED

Disclaimer

The views and opinions expressed in this publication are not necessarily views of the

HRLN. Every effort has been made to avoid errors, omissions, and inaccuracies. How-

ever, for inadvertent errors or discrepancies that may remain nonetheless, the HRLN

takes the sole responsibility.

*Any section of this volume may be reproduced without prior permission of the

Human Rights Law Network/Socio Legal Information Centre for public interest pur-

poses with appropriate acknowledgement.



acknowledgements

this publication is an outcome of the writings of a
number of contributors who were published in the
bimonthly Combat Law between 2002 and 2010. it
is with a deep sense of gratitude with which we re-

call their contribution. the fact that no remuneration was ever
made to them for their writings makes their input more signif-
icant and imbued with a great sense of purpose.

the origins of Combat Law lie with colin gonsalves, founder Joint editor and later ed-

itor of the bimonthly, whose guidance and impassioned involvement has inspired and

guided this remarkable publication over the years. mihir desai not only co-founded and

co-edited the publication till 2006, but his zeal and knowledge has informed Combat

Law over time. all members of the Combat Law team are deeply indebted to both of

them for their pioneering efforts to start the bimonthly in 2002 in the hope to create a

forum for those who struggle within the judicial system in defence of human rights.

over the years, apart from publishing the established experts, the publication has given

immense space to a number of individuals, otherwise shunned by the mainstream media,

to write, question, rebel, experiment and express.

We remember minu Jose with great fondness and a profound sense of loss. she was part

of the Combat Law team since the first issue and over time became its managing editor.

Preeti Verma has played multiple roles since the first issue. amongst other things, she

brought out the internet version of the publication which, over the years, became more

popular than the print.

the publication owes much to a number of experts from different fields who have con-

tributed immesely towards conceptualising special issues on various themes. many of

them have been our guest editors. 

our old friend amit sengupta provided critical editorial guidance at a crucial juncture

v



when Combat Law was taking a new shape. girish agarwal played important role in bringing

out some of the special issues. sanjog sharan gave fresh impetus to Combat Law with its new

design, format and content. thomas mathew has been a constant inspiration and help towards

conceptualising this publication.

many thanks to a number of individuals who have been part of the Combat Law team from

time to time.

shruti Pandey, namita malhotra, mathew John, anita nair and dominic alapatt were part

of the first editorial team.

all lawyers and social activists of Human rights Law network have played significant role

in raising the content, distribution and circulation of the publication from time to time.

suresh nautiyal, abid shah, neha Bhatnagar, shantanu duttagupta, sujata Krishnamurthi ,

Lina mathias, Krishna Pandey Vishwajeet, avijit chakrovraty, shobha singh, suvi dogra,

Parul and many others have been part of the editorial team at various points of time.   

Hitendra chauhan, sushovan dhar, indu shah, Krishnakant, ullas Kumar, Kamlesh rawat,

nivedita moitra, mata Prasad and others worked tirelessly for circulation and distribution

during different periods between 2002 and 2010. 

many thanks to rajesh Luhera, Pawan Kumar and Pawan chauhan of Kamic design for de-

signing this book.

my colleagues and friends mathew Jacob and anupam Kishore have been of immense help

during the selection of articles, production, proof reading and everything else till the last

stage. mahendra Bora, who has spent many sleepless nights along with Birender gupta de-

signing, laying out and ensuring final producion of  Combat Law issues for many years, pro-

vided much needed help during the final production of this book.

Last, but not the least, thanks to Bittoo singh who has been around all through, over the

years, at every possible stage, for every possible help.

Harsh dobhal  

vi



s
tarting in 2002 as a bimonthly, Combat

Law has been publishing in-depth articles
that combine facts and analy sis on legal,
social and political issues. Functioning
without the constraints of the commercial
media, the publication has been able to de-
vote the necessary space to issues of im-
portance at the local, national and global

levels. as a bimonthly, it has been able to escape the pres-
sures of headline grabbing breaking news that afflict the
dailies and the weeklies and hence it has consistently fo-
cused on issues of long term importance. Free of other
commercial pressures that incline the mainstream media to
a conciliatory caution, Combat Law has been able to cover
these issues fearlessly and without prejudice in support of
the innumerable victims of the state, market and sections
of society. Because of its independence, the publication has
been able to maintain a rigorous standard of impartial
scrutiny that allows both the facts and the authors to speak
for themselves. thus the bimonthly has provided its read-
ers with sharp insights into some of the most pressing
legal, social and human rights issues of our times.
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We have tried to engage in an active, meaningful discussion in order to foster a climate for legal and social

activism in pursuit of crafting a more democratic, just and equitable society. our writers comprise experts,

lawyers, professors, students and journalists who more often are also activists, and are amongst the leaders

in their fields. 

the purpose of this reader is to bring together a compilation of thematically grouped articles from

Combat Law. there are themes to which, because of their very nature as matters vital to the institutions of

state and society, Combat Law has returned from time to time. Because of the persistence of these problems

and the sturdy quality of the writing it is possible, by revisiting these articles, to observe long term trends

and patterns. this reader consists of articles that cover certain sets of problems over several years so as to

present them in their historical coherence. these enduring themes are listed below.

communaliSm

in tHe six decades since independence and the attendant expansion in mass politics, the country has

witnessed hundreds of communal riots, some of which escalated into carnage. major political parties in

india both at the central and state levels have been involved in both visible and clandestine ways in facili-

tating, fueling and even engineering many of them. this deepening of communal tendencies has been ac-

companied by some long term changes. the most striking of these is the extent to which liberalisation and

globalisation have destabilised society and deprived large numbers of people of their familiar livelihoods

involving traditional skills. even as large numbers of such people are dislocated and forced to migrate to

cities as low wage semi-skilled workers, a spirit of mutual religious hostility has also spread across urban

and peri-urban india, not just in the large cities but also in thousands of small towns. communal outfits

have spread their influence and mass-base across the country and the problem has now become so routine

that it reaches the news media only when a large-scale riot erupts. though the problem has acquired gar-

gantuan proportions in recent years, we do not yet have adequate laws in place to deal with and protect

people from communal and targeted crime, or for making persons in positions of public authority account-

able and providing just, fair and equitable reparation to all affected persons. the set of articles in this section

delves into the nature and character of the communal consciousness and the deficiencies of the institutional

responses to it.

criminal JuStice

in an age when the market has deposed politics and technocrats who peddle the theory and practice of

growth rule the roost, the poor stand little chance of securing any justice, as even the judiciary too falls prey

to reformist and restructuring zeal. this is part of the process of making all organs and branches of the state

responsive to a market economy that has been seized by the corporates and the plutocrats, not just of india

but of many other parts of the world.  in the process criminal justice has become more lopsided than it ever

was in the past. crooks of various description stalk the corridors of power even after they have been impli-

cated in crimes of various description, while under-trials who have not been charged for any crime languish

in overcrowded jails for years and sometimes even decades. criminal justice is for all practical purposes

dead. Political leaders whose culpability in organizing communal crimes is common knowledge are to be

found unpunished. Business tycoons whose involvement in financial and other crimes are clearly evident

are rarely to be found serving sentence and well connected murderers go scot free at the behest of their pa-

trons. But there is no criminal law protection for those who are not well connected, whether they are guilty

of big or small crimes. the higher judiciary seems to have  overturned its own protective rulings of the past

diluting the guarantees provided under the constitution.
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dalitS

eVen today, 62 years after the promulgation of the constitution, and despite several laws, large numbers

of dalits are no more than untouchables, condemened to a menial existence, deprived of ordinary necessities

and denied the most elementary dignity. though in places their numbers are large enough to get them po-

litical attention as vote banks and despite some all-india and state level laws, the forms of discrimination

that they are subjected to, which could range from outright killings to the more subtle emotional and psy-

chological forms of daily or casual oppression, continue to this day. the political rhetoric has over the years

incorporated the issues of dalit justice, the political sphere has to a degree accommodated some dalit leaders

and the number of dalits in administration has increased, thanks to affirmative action, but, most glaringly,

rural society in large parts of the country is yet to come to terms with the need to mend its old ways. the

sc/st (Prevention of atrocities) act, aimed at eliminating atrocities against dalits, incorporating provisions

for the protection, compensation and rehabilitation of the victims of caste bias and providing for severe

punishment to the perpetrators of violence, was passed more than two decades ago. But, like all other well-

meaning legislation, this law is for the most part more ornamental than substantive, its implementation

routinely falling through the cracks of the police and judicial administration.

diSabilitY

it is a WeLL KnoWn fact that in india disabled persons live in severely inadequate conditions. they

are denied employment opportunities. Basic services like access to education and health are denied to them.

they lack recreation and sporting facilities and cannot participate in the cultural lives of their communities.

When they get work, the conditions of employment and the workplace are unjust and unfavourable. Public

facilities are designed without any heed to the needs of the disabled. the denial of civil and political rights

too remains a major area of concern. there are very few laws protecting the disabled and guaranteeing them

life opportunities that give them a chance to lead a meaningful life. in addition, they also face social dis-

crimination from a very early age. While some schools have programmes that enable certain kinds of disabled

children to get some education, there are few systematic measures designed to bring about the necessary

change in social attitudes. a ‘rights based approach’ to enable access to these rights is gaining momentum

but the road ahead is long and difficult. Legal provisions to protect the disabled and prevent discrimination

along with adequate systems and institutions for enforcement can help bring about transformations in the

social value system. the articles in this section highlight the disadvantages that the disabled labour under

in india and point to the legal and other measures and mechanisms that need to be put in place so that the

disabled can live a life with dignity. 

environment

tHe indian state seems to actively create disasters by periodically uprooting and displacing tens of

thousands of its own people in the name of development. While the displaced people are consigned to a

pitiable life of dislocation and loss, the displacing project is celebrated as one more wonder of shining india

that covers up with technological gigantism the wreckage and the rubble of an environment that has been

destroyed forever. the government is working as a collaborator with predatory corporations, compromising

the food security and livelihood of millions of its own people at the altar of international trade and devel-

opment.  once, during the 80s and the 90s, a sensitive judiciary examined environmental issues with the

seriousness and gravity they merited. since then everything, including jurisprudence, has been discarded in

the interest of a growth rate that enriches the rich and attracts international attention. consequently, as
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recent judgments attest, the courts too have joined the development bandwagon, even when the cost borne

by the environment and the poor are so obviously evident. this section examines some of these development

projects and the judicial pronouncements thereof.

HealtHcare

traditionaLLy, in a welfare state, the responsibility for providing low cost and, if need be, free health-

care, lies with the state. However, the welfare state is under sustained attack by free market advocates world

over and india is no exception. in a globalised world, driven by the insatiable drive for profit-making and

market monopolies, exorbitant medical costs and high drug prices are pushing millions to the brink of a

manufactured disaster. Healthcare has become an economic activity and even as hospitals mushroom across

the country, access to healthcare is declining for the vast majority of the citizens. universal primary healthcare

as envisaged in the alma ata declaration of 1978 has been abandoned in favour of privatised multi-speciality

hospitals located in urban centres. 

under pressure from the international financial institutions, state expenditure on healthcare has been

drastically reduced. as a result people are forced to forego medical attention since it is no longer affordable

to low income families. though the judiciary has been receptive to the medical needs of the people and has

recognised the right to health and healthcare as a fundamental right, globalisation and free markets pose a

challenge which needs to be addressed judicially as well as politically. this section turns a critical eye on the

developments in the health sector and related institutional response to it in the last two decades.

KaSHmir

oVer tWo decades have elapsed since the Valley has been stalked by fear and violence and the un-

ending imbroglio has not only ruined the economy but also turned the ‘paradise on earth’ into a dreaded,

militarised zone where widows and orphans abound. in this period over 60,000 people have been killed,

thousands have gone missing and hundreds have been brutally tortured. a staggering 50,000 or more have

been orphaned. thousands of women have become widows, many do not know the fate of their husbands

or young sons who were whisked away by the military or the armed militia. caught between two sides the

people of the valley have suffered, though not in silence. Periodically anger spills over into protests and the

governments at the centre and the state make some symbolic gestures before the gruesome conflict resumes

again. systematic armed violence has become an industry to which all participants are committed, leaving

the common citizens of the valley without the necessary channels to voice their sentiments. there is no end

in sight to this raging war in which impunity, loss of liberty and security are the hallmarks. the articles in

this section present the situation in the valley from human rights point of view.

labour

tHe reLatiVeLy Humane and compassionate elements of the policy vis-à-vis the working class since

independence has become a relic of the past. the courts have been swayed by the new economic policies

guided by the demands of globalisation and privatisation resulting in the gradual decline of the impact of

labour laws. as a result, the work-force today is overwhelmingly in the unprotected informal sector, em-

ployed largely as casual labour, without working hour regulation, minimum wage guarantee or benefit cov-

erage of any kind, resulting in large numbers of daily wage worker earning the bulk of their income through

overtime work. Women are not even provided the necessary facilities, there are no crèches for working

mothers and in many shopfloors even urinal visits are highly restricted. accident insurance is not part of
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the work contract and by and large injuries lead to immediate dismissal without compensation. 

collective wage negotiation is limited to the unionised workforce in the formal sector, and even there

this is not always a right since the rules of union formation work against those who want to join or form

unions that are not recognised by management. Workplace hygiene is not regulated and even basic protection

is not given where work involves toxic material. it is doubtless that these measures enable profitability for

industries but the price that is paid in terms of democratic rights is incalculable. if one takes the long view

and the interests of the preservation and consolidation of a democratic system, it does not take long to

realise that the short-term victory over the working people will inevitably result in the long-term under-

mining of democracy itself. the working class will find other ways and methods of getting even with cap-

italists. this is precisely what a well-designed legal system is structured to avoid.

Patent

it is ironicaL that patents were originally intended to be governmental incentives to innovators to

prevent secrecy and encourage disclosure of inventions in exchange for limited legal protection. today, patent

laws serve exactly the opposite purpose as tools of monopolisation. as is the case with most aspects of neo-

liberal policies in india, the new patent laws are not about globalisation of india’s trade interests; these are

about the indianisation of western (read american) global trade interests. Patent protection afforded to

large corporations has stifled innovation and the effects are felt the most in vital sectors like pharmaceuticals

and agriculture. in the pharmaceutical sector the cost of non-generic drugs still under patent is so exorbi-

tantly high that it is beyond the means of even the middle class. the paradox of the international patent

regime, to which national patent policies and enforcement mechanisms are increasingly being aligned, is

that the astronomical cost and pricing structure that it encourages piracy and bootlegging, most visibly seen

in the manufacture of spurious drugs, imitation software, replicated music and even fake seeds. crucial sec-

tors like agriculture have been handed over to ruthless and unethical corporations which are allowed to

hoodwink innocent farmers into surrendering their land to branded seeds from which they cannot escape

once they are locked in. submitting to the current western patent regime is a clear case of the government

forfeiting the interests of consumers and producers to monopoly capitalists and is not something that can

be justified on any count whatsoever. this section examines the evolution of this law and implication of the

patent regime for indian citizens. 

rigHt to education

in a Poor country like india the only way to make education accessible to poor is through free and

heavily subsidised education. under the present socio-economic conditions children up to 18 years should

get free and compulsory education. But an overview of india’s education policy and the direction it has

taken over decades reveals that free market seems to be the state’s main answer to education where corporate

capital and privileged sections of society come out as the only winners.  it is in the context that the right

to education act, which lacks a transformational vision, is geared towards preparing foot soldiers for the

global market. in fact, it is quite clear that there is no longer an education policy ever since the way was

paved for the entry of large capital into education. Like health, education today is an economic activity and

there are today very few educationists in a field dominated by education investors, capitalists and profiteers. 

education across the world has rarely been democratic, having been structured to reproduce the class

system. But today the pre-existing disparities have widened to such an extent that clear demarcations have

emerged between the segment meant to produce the upper white collar class, the ordinary white collar class

xi



and the blue collar class. merit, the favourite catchword of the class that has monopolized the so-called mer-

itorious heights of the economy, has nothing to with any of this. rich people can buy their way into medical,

engineering and other professional colleges while the children of the poor go to ill-equipped schools where

the education is so rudimentary that they cannot aspire to get a decent higher qualification later on that

will help them get a secure job in the new economy. and this is not to count the millions who have no

access to even these ramshackle schools. 

the supreme court’s recent ruling is a step towards universalizing education but even the little that

this judgement gives to the poor is under attack by the media and the education capitalists. unless the gov-

ernment steps in with increased investments at the school level there is little opportunity for the poor to ac-

cess the highly subsidised professional institutions that today are the monopoly of rich indians. the articles

in this section cover the tragedy of privatised education and government dereliction in india.

rigHt to food

in tHe Land of the high growth people die of slow hunger and nothing happens. there is nothing that

the government and the architects of the new economy can do, except assert that people can live on 28

rupees a day and hence do not need to be included in the subsidised public distribution system. meanwhile

government procured foodgrain rots in public warehouses but due to some perverse calculation these cannot

be given to starving people. the free market in agricultural produce has given the farmer nothing except

debt bondage, and given the poor consumer nothing except sustained hunger. much as the authorities have

statistically reduced statistical poverty the reality is that poverty has increased under liberalisation even as

more and more land is diverted to non-food agriculture and more and more food is diverted to the recre-

ational consumption of the indian elite. 

Whenever there is any criticism of hunger in india, there are always plenty of scapegoats to blame—

the population pressure, the land-man ratio, the carrying capacity and so on. Food is one area in which the

higher judiciary has intervened, thanks to the campaign launched by various organisations, including Human

rights Law network, and Combat Law. this section talks about rotting grains in godowns and people

dying of slow hunger and entrenched malnutrition. 

rigHt to HouSing

in 1997, in the nawab Khans case, the supreme court ruled that “it is the duty of the state to construct

houses at reasonable rates and make them easily accessible to poor. the state has the constitutional duty to

provide shelter to make the right to life meaningful.” dealing with the aspect of encroaching, the supreme

court said, “the mere fact that encroachers have approached this court would be no ground to dismiss their

cases. Where the poor have resided in an area for a long time, the state ought to frame schemes and allocate

land and resources for rehabilitating the urban poor.” 

But as india is rapidly urbanizing, the housing situation remains dismal. today in urban centres all

across the country settlements of poor immigrants are proliferating. these structures are made of flimsy

material that is highly inflammable and gets easily washed away in the rain and which offer little protection

from either heat or cold. each of these tiny houses is overcrowded with a large number of occupants. they

lack legal water supply or electricity and there is no authorised sewerage leading to severely unhygienic

living conditions that lead to high rates of morbidity and mortality. they suffer periodic bouts of epidemic

diseases, especially in the summer and monsoon months. there are those who cannot afford even this ac-

commodation. such people live inside big drainage pipes and abandoned water tanks. Below them are the

pavement dwellers, who have no shelter whatsoever and who die in all seasons of the year from constant
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exposure to pollution and the elements. When a new urban project is initiated these people are ousted en

masse. in almost all urban centres the government urban and housing development bodies have abdicated

their mandate in favour of private companies. 

today, locality markets and low and middle income housing projects of the kind that were prevalent

till the early 1990s have given way to private sector commercial and residential complexes that are built on

prime agricultural land and which are affordable only to the very rich. these complexes are often serviced

by poor people who live in temporary dwellings on the outskirts. this collection of articles looks at the

changes in the economy and sociology of housing in india in the last two decades. 

rigHt to information

WitHHoLding inFormation is a form of concentrating power and the babus of india, native repli-

cas of their colonial predecessors, have always used their power to create and control information as a means

to dominate citizens and convert rights into favours. government rules are never publicised openly so that

it becomes the privilege of middle men. since rules are not openly known they can be bent at will by those

who own them because public scrutiny of such private dispensations is precluded. Public office is thus con-

verted into personal fiefdom through secrecy. a large part of the corruption that has become more and more

rampant is attributable to the hoarding of information by a nexus of bureaucrats, commission agents, bro-

kers, middlemen, politicians, businessmen and their hired goons. 

in large parts of india, both urban and rural, both literate and illiterate people are affected by the clan-

destine functioning of public authorities. the state intervenes more and more in the lives of people through

paperwork of all kinds, from identity cards to ration cards, Pan cards, election cards, caste certificates, birth

certificates, death certificates, house certificates, exam certificates, domicile certificates, no-objection certifi-

cates and so on and so forth. these are the services that must be made most accessible to citizens, especially

to the poor since they cannot afford to forego days of income in the futile and frustrated pursuit of these

essential documents. in addition there are other kinds of official information that are held in the utmost 

secrecy by the functionaries of the state and their select coterie of beneficiaries. these include such 

processes as public hearings regarding projects, disbursement of financial aid, eligibility based benefit

schemes and so on. 

it is in this context that the rti has the potential to become a powerful tool for checking corruption,

misuse and the denial of other rights to the people. it has become a focal point for galvanising support not

just among the middle classes but also by grass-roots organisations and many campaigns have achieved re-

markable success. this is what the bureaucracy and its allies and beneficiaries really fear. this accounts for

why in some parts of india rti activists have been killed, because when public information is made public

too many beneficiaries of the culture of secrecy have too much to lose. if this act acquires the necessary po-

tency, it could be a revolutionary instrument in the hands of the people.

SPecial economic ZoneS (SeZs)

For tWo decades now ‘growth-at-any-cost’ has been the prevalent economic model in india. the

cost to the country or to the sections negatively affected by growth is never taken into consideration in the

headlong pursuit of growth measured mathematically on purely monetary calculations. an egregious in-

stance of establishing the mechanisms of this kind of loss-making growth is the now famous special eco-

nomic Zone, imitated from dengist china. the cost of this new brand of industrialisation is falling on the

marginalised, indian farmers and tribals. under this brutal philosophy of growth-led destruction, those

who do not belong to the modern economy are currently not human beings and can therefore be uprooted
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and ousted until they learn to become sufficiently modern. this is a philosophy that has found favour with

administrators, businessmen and even some kinds of leftist economists who argue that just compensation

will take care of the dislocation. What they do not seem to realise is that everything that is vital to a com-

munity, its homes, its society, its sacred places, its fundamental connection to the earth, its ancestral tradi-

tions, its memories, its source of livelihood and the relevance of all its collective knowledge is destroyed

and no amount of just compensation can take care of such things. 

the social destruction of the community and the mental destruction of the individual are consequences

that even well trained economists and very senior administrators cannot rectify over generations. But the

callousness of an age that destroys the many to profit the few is such that no thought is wasted on those

who bear the cost of the country’s gdP. and, to add insult to their injury, all environmental safeguards are

abandoned, labour protection diluted, all security considerations are discarded and tax exemptions are

handed out to the industrialists who can export their products and earn hard currency and propel growth.

the human cost is never monetized and profitability is calculated only on the basis of monetary costs.  the

recolonisation of india is being led today by zealous indians. this set of articles looks at the enormous and

incalculable costs of this process of export-led growth. 

SoutH  aSia

in tHe recent years, india’s neighbouring countries have witnessed an upsurge in people’s move-

ments for assertion of their rights in the face of oppression by the state. nepal saw an unprecedented people’s

revolution in 2006 after decades of suffering at the hands of the king and his security forces. Combat Law

came out with a special issue on nepal in 2006 after our team travelled across the Himalayan nation con-

ducting fact findings, interviews and documenting testimonies of victims of torture and relatives of extra-

judicial killings. similarly, a special issue was brought out on the tibetan struggle for independence in the

face of chinese occupation. the articles in this section are chosen from these special issues. other writings

focus on ‘war against terrorism’ and widespread human rights abuses,  impunity characterised by disap-

pearances, abductions, extrajudicial killings and torture in sri Lanka. articles on the protracted struggle for

identity by the chakmas of chittagong Hill tracts of Bangladesh and rights movement in Pakistan have

also been carried in this section.  

State rePreSSion

in india the demand for enacting new, more stringent legislations to tackle terrorism and violence by the

radical left is getting increasingly vociferous among an influential section of the populace. While more and

more innocent persons have become victims of unrestrained police action, the conviction rate under even a

draconian law like tada has been abysmally low, below 2 percent in fact. on the other hand, the number

of killings in response to terrorism is exceptionally high. tough laws encourage a corollary moral environ-

ment in which the threshold of tolerance for impunity by the state is raised, because the imperatives of the

situation are deemed to require it. in effect, what it means is that the special laws do not prevent terror and

rarely punish the guilty. if tougher law could solve the problem, then why did it not prevent the terror

attack on Parliament, despite the fact that Pota was in place? Why did mcoca fail to prevent 7/11 in

maharashtra? Why does militancy in the northeast not subside despite 50 years of aFsPa. Why does Jammu

and Kashmir periodically burst into flames? 

these are grave questions that need to be answered by the stalwarts who want to engage in counter-

terrorism through the most severe legislation. it is precisely through such incremental accumulation of pow-

ers that the state discards judicial redress and victimises its critics even when they are not engaged in any
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conspiracy of violence. on many occasions the victims are not even the critics of the state but merely inno-

cent citizens who are sacrificed to the higher needs of the nation and the personal ambitions of state func-

tionaries. this set of articles analyses this creeping authoritarianism of the counter-terrorist state. 

trafficKing

at a time commodification has reached heights it has never before scaled in history, it is only obvious

that human beings should also become commodities capable of being bought and sold in the international

market. of the different forms of trafficking, most commonly women, girls and boys are traded for sex

work. there is a strong international as also national current which feels that the trafficking discourse, as is

being perceived popularly, totally lacks any rights perspective from the sex workers point of view and is

highly moralistic. this school of thought feels that while deceitful and coercive entry of women into sex

trade needs to be opposed, one needs to also look at sex work as an exercise of choice by many women.

they also feel that the present discourse is driven, apart from high strung morality, by anti-immigration

policies of a number of western countries. as a result of this moralistic and immigration management ap-

proach sex workers are left without any rights whatsoever, without any financial or medical protection, leav-

ing them vulnerable as they also lack family support. the approach to trafficking and sex work in general

needs to change so that sex workers have rights that protect them from exploitation by middle men and

clients and so that they have benefits that will take care of them when they are no longer capable of earning

an income because of old age or illness. the articles in this section address both the issues of coercive traf-

ficking and the rights for sex workers. 

xv



adivaSiS

india’s Forests are generally considered as uninhabited and undisturbed by human beings,  a ‘wilder-

ness’ policed and protected by the forest and conservation authorities, meant either for exploitation by state

forest departments or private lobbies and to which the original forest dwellers or forest dependent people

have no occupancy or usufruct rights. However, such notions are far from the reality. ‘Human-free wilder-

ness’ does not exist except in remote areas. more than four million people live inside sanctuaries and national

parks (leave alone the far larger reserved forest areas). entire communities, especially tribal people, have

evolved in and with the forests. these communities have faced a century of brutal repression by the forest

authorities, starting with the introduction of British forest policies which have continued into independent

india. the contradictions of india’s forest and environment policies are numerous. on the one hand forests

are destroyed to make way for various development projects and on the other forest dependent people are

denied access to their traditional rights in the forests in the name of forest protection. the forest department

has historically employed tribal labour for extracting forest resources which were formerly called minor

forest products and which have since been renamed non-timber forest products. these products earn enor-

mous revenue for the forest department, yet at the same time the persistent policy of the department is to

keep these same people who have a deep understanding of forest ecosystems away from protected areas. in

general the lives of tribal communities have been disrupted in many areas by the creeping intrusion of the

state and the market, leading to loss of knowledge or loss of relevance of their knowledge. this section

analyses the predicament of india’s tribal population vis-a-vis the state and market forces.

women

Women maKe uP HaLF of humanity, yet the conditions in which they live in india are for the most

part abysmal. they face discrimination from a very early age, even before they are born when we consider

that abnormally high percentage of women who suffer from chronic childhood malnutrition which affects

them during childbirth and which also affects the health of their children. they face discrimination in edu-

cation and at the workplace since female labour is paid less than male labour. most of all, they face physical

danger since there are many situations at the work place, in public places and at homes, where they are sub-

ject to harassment and sexual assault. 

there are a few laws in place to deal with harassment, discrimination and sexual assault, but these are

not enforced effectively. Besides, there are a range of situations that the law cannot comprehend and hence

cannot be addressed legally. in addition, there is the weapon of rape that is used not only against women

but also against the communities from which they come. For instance, in cases of caste antagonism, rape is

a routine technique of retaliation that upper caste groups use against assertive lower caste groups. Likewise

the state also uses rape as a weapon to make communities submit to its will. rape is a routine procedure in

counter-insurgency operations in india. in the state of manipur, rape has become so associated with military

that  few years back a group of women of different age groups stripped themselves naked and walked to the

headquarters of the army regiment and asked the soldiers to rape them. this was so shocking an incident

that it became international news. despite such graphic protests, there is still no respite from such shameful

national tactics. the articles in this section provide a cross-sectional picture of the condition of women in

india and analyse relevant laws. 
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wto

tHe Wto, which today is somewhat a defunct international body, attempted to create supra-national

regime of international trade designed to benefit the rich nations of the world. country after country com-

mitted itself to these unequal arrangements of word trade, which were deemed to be both irreversible and

inevitable. submitting to the Wto involved removing internal subsidies, privatising public utilities, remov-

ing every barrier to unequal trade and generally aligning national legislation and policy with the requirements

of western dominated international trade. this ambitious organisation sought to set itself up over national

governments and subordinated national sovereignty to multinational corporate profit. among its most

brutal aims was to remove all protection for farmers in poor countries so that cheap and subsidised developed

country food could be dumped in markets across the world. at the point at which Wto talks first collapsed

in cancun in 2003 on the question of opening up third world agricultural markets, oecd countries were

spending approximately one billion us dollars a day on subsidizing their own farmers. yet Wto required

third world countries with large agrarian populations to discard subsidy and open up the market for agri-

cultural commodities by removing all physical and fiscal barriers. Fortunately, even after almost 10 years,

the Wto has not been able to make any progress since the collapse of negotiations in cancun, particularly

after the economic crisis of 2008 when multilateralism has gradually been giving way to bilateralism. But

in the meanwhile, the Wto did manage to do a lot of harm by sacrificing the poor to the ambitions of the

rich and its effects across a wide spectrum of economic activity and society. 

there is little likelihood of this multilateral organisation ever regaining its former power, yet it is useful to

look at the institutional forms through which globalisation undermined national sovereignty and caused

havoc. the articles in this section evaluate this process. 

this collection of reports and essays provide both contemporary and historical perspectives on a range of

issues that are vital for the formulation and implementation of laws, policies and programmes that are ori-

ented towards social justice. this collection includes both short and long articles varying in length and form.

it includes reportage, legal analysis and essays. these articles were included because they have a long shelf

life. this reader will be useful to not only legal practitioners but also to activists, academics, students,  jour-

nalists and public intellectuals who are interested in an alternative and progressive viewpoint and who wish

to understand, interpret and change the world they live in.

Harsh dobhal  
december, 2011
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communalism

It is unfortunate that in six
decades after independence, the
country has witnessed hundreds of
communal riots. While the
unfolding of the process of
globalization in the last two
decades has robbed a huge number
of people of their livelihoods,
fundamentalism has pervaded vast
sections of society, with communal
outfits spreading their influence
and mass-base across the country. 

The problem has acquired a
Frankensteinian proportion in
recent years. Yet, we are far from
having a law in place that can
protect all persons from communal
and targeted crime, making
persons in positions of public
authority accountable and
providing just, fair and equitable
reparation to all affected persons.

SECTION 1



Reflections on Gujarat Pradesh 
of Hindu Rashtra
The economic relation between the adivasis and the Muslims in
rural north Gujarat is of the kind that most radical analysts have
deemed to be sufficient to justify a violent class struggle. And that is
just how the VHP is likely to project it as in the coming days – an
explanation for adivasi participation in the violence that could be
quite embarrassing for radical analysts. It is time for radical analysts
to give up simplistic assumptions and modes of analysis, not for the
sake of the VHP, but for possible progress in human affairs.

K  B a lag o pa l

The predominant emotion as one leaves Gujarat is that
of fear. Not the fear that the Vishwa Hindu Parishad
has been watching what you have been doing there
and will catch up with you and cut you up or burn
you alive. It may, but if you have been a human rights
activist long enough, you have come to terms with

the idea that you could be killed some day. Nor that the next time half
an opportunity offers itself, the Vishwa Hindu Parishad will kill more
Muslims in Gujarat. It will, but they could be killed by an earthquake,
any way. 

It is the fear of how much hatred human hearts can be filled with, and how easily. Forget

about burning human beings alive and prancing gleefully around as the tortured flesh thrashes

about. Forget also about cutting open a pregnant woman’s womb to burn the foetus. Such

people are at least killing something alive. Can you imagine the state of mind that digs up an

old grave, pours petrol on to the presumed remains of a long dead Muslim and sets it aflame?

The common Hindu’s hatred for anything to do with Muslims, an intense and inflamed ha-

tred, is the only thing alive in Gujarat today. Don’t talk to the Sangh parivar cadre. They are

barely human anyway. Talk to the clerk in an office, to the housewife, to the taxi driver, to

the college-going student. Most of them spew venom. One feels sorry for saying this of a

whole people. One has, of course, met a handful of Gujarati Hindus who are different. Not

only English-speaking liberals of Ahmedabad and Vadodara, but also farmers and labourers.

But they are just that, a bare fistful. Cutting across divisions of caste, class, gender, town and

country, Gujarat is one mass of hatred for Muslims. The history of the state, dominated over

the last few years by the Sangh parivar, has come to this. 
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Can one teaCh? 

Radical-minded people feel insecure about such ques-

tions, for they could be fatal to our utopian dreams. But

while dreams are all right, and probably also necessary,

we should have the honesty to pare them down to re-

alistic dimensions. If hatred is so easy to build and love

so difficult, and an uneasy tolerance the most we

achieve when we work for love, how utopian can our

dreams afford to be? This is, of course, a very big ques-

tion. So big that leftist analysis of Nazism in Europe,

of which there have been tomes upon tomes, never

faced it honestly. Not even Erich Fromm, who came

closest to looking it in the face but backed out in the

last moment. 

But there are smaller and equally uncomfortable

questions. The participation of adivasis and dalits in the

rioting, looting and killing is one such. Some initial re-

ports said that where adivasis participated in the vio-

lence, they neither raped nor killed but only looted the

property. To be fair to such views, there was perhaps

not much information available at that time. The view

appears to have based itself upon the events of the

Chotaudepur area of Vadodara district. But in

Chotaudepur, even the non-adivasis did not rape or kill.

They too only looted the property of the Muslims. 

In all the areas along the north-eastern border of

the state (Sabarkantha, Panchmahals, Dahod and

Chotaudepur) there was sizeable participation of adi-

vasis along with non-adivasis in the violence. The two

were part of the same mob in most cases, with the non-

adivasis leading. In some places, the mobs only looted

and burnt. In some places there was rape and murder

too. A break up of the violence into that which the adi-

vasis did and that which the others did may not be easy.

The most gory incidents of mass rape in the entire Gu-

jarat carnage (at least so far as we know now) took

place at Fatehpura in Dahod district, where the mob

consisted of a large number of adivasis of neighbouring

villages, along with the non-adivasis of Fatehpura. It

was said by some NGOs of Ahmedabad that only the

nonadivasis raped women and the adivasis only looted

the property. That may be true, for the non-adivasis

being locals to the village may well have reserved that

‘privilege’ to themselves, but one would like to know if

the opinion is based on something more reliable than po-

litical faith. In Fatehpura itself, the Muslims in the refugee

camp do not make such a clear distinction, though there

is a general feeling among the Muslims that the adivasis

are not bad by themselves, but are misguided by the Hin-

dus of the Sangh parivar.  At Sanjeli in the same district

the Muslims fleeing from the mob (of nonadivasis and

adivasis) which attacked their houses in the town were

obstructed all along the way, and many were stoned,

pulled out from their vehicles, hacked with swords and

burnt and killed by the rampaging mob many of whom

had their faces half-masked. The taluka of Kallol in the

Panchmahals saw a large amount of violence including

about a hundred killings by mobs that included both

nonadivasis and adivasis. Again, in both the cases, a break

up of who did what may not be easy. 

Sabarkantha is a district where there were a num-

ber of incidents of adivasis helping and sheltering Mus-

lims attacked by Hindu mobs. There were also a

number of cases where dalits saved Muslims in this dis-

trict. However kshatriyas too played a role in protecting

Muslims in some of these villages. What was at work

there was not the presumed democratic character of dal-

its and adivasis, but in all probability, what has been

called the KHAM strategy of the Congress Party, which

still has sizeable influence in Sabarkantha.

What is more striking than the observations of pro-

gressive-minded people based on their assumptions

about what ought to have been the response of adivasis

and dalits, is the hesitation voiced by many Muslims in

the refugee camps in condemning the adivasis who at-

tacked them. Since the hesitation, which is near-univer-

sal, could not be motivated by considerations of

‘political correctness’ (to use an obnoxious expression

that has become current in recent times) it must be at-

tributed to some thing real. Most of the victims insist

that the adivasis were misled by the Sangh parivar lead-

ers. But ‘misled’ can have more than one meaning, and

not all of them carry the same political significance. 

Both in Panchmahals and Sabarkantha it is said

that in some of the villages the Sangh parivar leaders

told the adivasis that there was a government order to

loot. (But of course, there was!) This was buttressed by

TV images of people looting freely in Ahmedabad with

the police looking on. The adivasis took the permission

to heart – the northern districts of Gujarat have seen

three successive drought years – and in some villages,

after looting Muslims shops, they fell upon Hindu

shops as well. At Piplod in Dahod district, the police

had to step in and put an end to the unauthorised loot-

ing of Hindu shops. Even where there was no mention

of a government order, the widespread news and TV

1 .  C O M M u N A L i s M 3



A  C O M B A T  L A W  A N T H O L O G Y4

images of Muslims’ property being looted without ob-

struction from the police was incentive enough to the

poor to try their luck. Though it did not always end up

with the looters turning their attention to Hindu prop-

erty after finishing with the Muslims, the Hindus ap-

pear to be scared that the adivasis who have tasted loot

will not stop there. 

But not all the participation of adivasis was as in-

nocent as that. Which takes us to the other meaning of

the expression ‘misled’. The Vanavasi Kalyan Samiti of

the Vishwa Hindu Parishad has made considerable in-

roads into the adivasi areas. When asked what activity

they offer to the adivasis, an old Sangh parivar man at

Chotaudepur says: “We tell them to campaign against

drink in their villages and undertake bhajans of Hindu

deities”. ‘Murtis’ of Ganesh are distributed free of cost

to the adivasis. It is said that every adivasi village has at

least one VHP activist. The search for an identity that

has accompanied the growth of education among the

adivasis has been filled by the Sangh parivar, says an

adivasi MLA, himself a Congressman. The poisonous

parivar has done an able job of it. The adivasis are in

the process made to feel that they are Hindus, in the

specific hate-filled sense in which that term is under-

stood by the Sangh parivar. As a (Muslim) principal of

a predominantly adivasi college near Chotaudepur puts

it: “The new convert to Islam is always more ferocious

in defending the religion than the traditional Muslim,

and the same could be happening to the adivasis”. If he

is right, there could be a very serious problem here that

‘political correctness’ had better comprehend. 

Of course, the newly educated adivasis’ search for

an identity could have reached a different shore. We

should, then, ask ourselves why no democratic move-

ment has ever achieved even a toe-hold in the vast adi-

vasi area of Gujarat and much of neighbouring

Rajasthan. Standing there and looking at Delhi, Som-

nath Chatterjee’s otherwise impressive speech in parlia-

ment could not but sound hollow. What is the point in

thundering at Delhi, having left the field free in the adi-

vasi hamlets for the Vishwa Hindu Parishad? This is not

a comment on only Somnath Chatterjee’s party, but on

the entire democratic movement of the country. 

Dalit participation in the violence at Ahmedabad

(in particular) is even less ambiguous. A large number

of dalit youth took direct part in the gruesome violence

of that city. And it is the dalits who have suffered most

in the little retaliation the Muslims have indulged in.

The only non-Muslim relief camps (there are about five

of them in Ahmedabad) are populated predominantly

by dalits. As with the adivasis, the dalits too have been

left by all of us for the VHP to prey upon. There is al-

most no dalit movement in Gujarat, nor has the left

movement any base worth speaking of. The Bahujan

Samaj Party’s role in coming to the aid of the BJP when

even a character like Chandrababu Naidu in the fullness

of his crooked mind thought it prudent to declare his

dissatisfaction, is of a piece with the strategy of the

biggest Ambedkarite party in the country: to keep

Mayawati in power at Lucknow is the substance of their

Ambedkarism as of now. Poor Babasaheb must be turn-

ing over and over again in his grave. 

But the Vishwa Hindu Parishad is slowly begin-

ning to articulate an explanation for adivasi participa-

tion in the violence that could be quite embarrassing

for radical analysts. The VHP’s office secretary at

Godhra in the Panchmahals, who sits cross-legged on

the floor with an ugly chopper hanging on the wall be-

hind him, says it was (in effect, for he has not yet learnt

to use the expression) class struggle. The economic re-

lation between adivasis and Muslims in rural north Gu-

jarat is of the kind that most of us have often deemed

to be sufficient to justify a violent class struggle. Where

the Muslims are farmers, as in Dahod district, the adi-

vasis are labourers or sharecroppers working for them.

Where the Muslims are rural traders and transporters,

as in Sabarkantha district, the adivasis buy, sell and bor-

row money from them. It is beyond doubt that if the

VHP had not been the instigator, and/or the victims

had not been a community perceived as an injured mi-

nority at the national level, many of us would have in-

terpreted the adivasi violence against Muslims in rural

Gujarat as class struggle, and then the question would

not have been why adivasis participated in the violence

(we would have then called it struggle and not rioting)

but why it died out without achieving much, etc. The

Sangh parivar has some former leftists with it who will

no doubt make an issue of this in the coming days.

Have not instances of adivasi or Muslim tenants revolt-

ing against caste Hindu landowners been interpreted

by radical analysts as (‘objectively speaking’) class strug-

gles, even if they took a communal form? Will the

analysis change merely because the upper caste Hindus

are now egging on the adivasis, and the exploiter is a

Muslim? Soon we will have some Swapan Dasgupta

asking this question, and it is doubtful that any amount
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of dialectics will help us wriggle out. What is needed is

not some novel sophistry, but a resolve to give up sim-

plistic assumptions and simplistic modes of analysis, not

for the sake of the VHP, but for the sake of a possible

progress in human affairs. 

Let us come back to the hatred. The most sicken-

ing thing about the Sangh parivar is its absolute unrea-

sonableness. Gujarat as a whole is infected with this

characteristic now. It is the Muslims who suffered im-

measurably in the carnage, but it is the Muslims who

are now held to be the obstacle to the return of peace.

And where there is Muslim, terrorist and Pakistan can-

not be far behind. The triad Muslim terrorist-Pakistan,

with all its six permutations, quickly enters any discus-

sion of when people of Gujarat expect normalcy to re-

turn. “Pakistan is sending men and money, and

therefore there will be no peace” is the commonest view

in the matter. The exact amount Pakistan is believed to

have sent is mentioned: Rs two crore. Advani puts the

official stamp of approval on this by talking in parlia-

ment almost from day one about Pakistan-sponsored

terrorists entering the relief camps. (The home minister

of India never had anything to say about what put the

Muslims in the relief camps in the first place.) The

Delhi police, who obligingly make arrests of Lashkar-e-

Toiba militants at Lal Qila/Chandni Chowk whenever

the government needs it, forthwith make a few arrests,

and of course the dreaded ‘jehadi’ militants confess in

no time that they indeed had planned to go to Gujarat

to create mayhem. The novelty this time is that they are

said to have got printed for themselves cards showing

them as human rights activists! If this evident nonsense

is an indication that the government wants put an end

to human rights activism vis-a-vis Gujarat, that is a

compliment it is paying to the only good thing that has

happened after February 28: not only human rights

groups as such, but every one concerned about human

rights has been to Gujarat, and a considerable protest

has been generated across the country. 

The mood of the unrepentant rulers of Gujarat and

India – and Gujarati society in general – is that they are

all set to fight Muslim terrorism ready to burst out from

the refugee camps. The refugees themselves are more

worried about when they will be able to get back and

rebuild their lives. They have lost their dwellings, they

have lost their household property, the traders among

them have lost their tempos, trucks, and other articles

of trade, and the farmers among them are worried

about their land that is ready for being grabbed in the

villages. In many places the assailants are openly saying

that the victims will not be allowed to come back unless

they shave their beards, discontinue the ‘azaan’, and

promise that they will not insist on observing religious

customs that the Hindus find annoying. In some places

it was made clear that the refugees, if they wish to come

back, will hereafter have to forswear any trade that will

hurt the interests of the Hindu competitors. (This is

what the RSS said at Bangalore some time ago, is it

not? That the best guarantee for Muslims is the good

will of the Hindus, purchased at whatever cost. Well, it

is being implemented in Gujarat now.) Obscene slogans

have been scribbled on the walls of idgahs, dargahs and

masjids – where they have not been demolished, that

is. At Khetbrahma, a taluka headquarters town in

Sabarkantha district, the assailants who cleared the

town of all Muslims, put up a notice with the ungram-

matical threat: ‘Muslim no allowed’. And in village after

village one finds a welcome sign painted in ochre colour

and signed Vishwa Hindu Parishad, reading: ‘You are

welcome to village such and-such of district such-and-

such of Gujarat Pradesh in Hindu Rashtra’. The Mus-

lims have to walk back from the camps into such

villages. But not only the rulers of the country and Gu-

jarat but Gujarati society as a whole is prepared to see

only terrorists and Pakistan agents in them. Blinded by

hate, driven to self-validating propaganda by their sense

of guilt, building an alibi in advance for the further and

complete ghettoisation of the Muslims that is to come:

it could be any and all of these reasons. 

But why talk only of Gujarat and Gujaratis? One

startling revelation that Narendra Modi achieved with

his criminal brazenness is that a very larger number of

Hindus all over the country harbour an extraordinary

hatred for Muslims. Gujarat is different only in degree.

Until Narendra Modi called this hatred the revolt of the

long-suffering Hindus, it was not thought fit to express

it. Now that a lawfully elected head of government has

said so and continues to head the government, it is no

longer felt necessary to hide the hatred, and they are all

speaking out. It is said by the post-structuralists that

giving a thing a name is essential for making it an object

of knowledge. It is also true that giving a wretched feel-

ing a respectable name is essential for making it a sub-

ject of acceptable discourse and practice. That is

Narendra Modi’s great contribution to the demise of

Indian civilisation. 
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It was said after September 11 last year that the

world will never be the same again. One of the many

irreversible changes wrought by September 11 is that

it has become civilised thereafter to hate Muslims, and

to talk of Islam vs civilisation. February 28 this year

borrows from that American achievement. If, after all,

current history is the saga of civilisation pitted against

Islam, slaughtering Muslims can only be a contribution

to the cause of civilisation. It was left to Narendra Modi

to realise this, and to signal to Hindus that they need

no longer feel ashamed of their secret hatred for Mus-

lims. That is why the Sangh parivar gang admires him

next only to George Bush. 

We are asked to believe that Hindus have so be-

come bitter only because secular-minded people have

never understood the deep historical hurt Hindus are

suffering from. One must confess to some scepticism.

Hatred of one’s neighbour does not require such deep

historical causes. It is enough if the neighbour insists

on being different and thereby offers himself as the

cause of all one’s frustrations and failures. The real sin

of Muslims is just that: they insist on being different. I

am talking here of the ordinary Muslim, and not the

handful of maniacs who believe that all Muslims shall

live only in Islamic regimes, and that divine state of af-

fairs will be achieved with Kalashnikovs. And the real

sin of the secular-minded people is that we say they

have the right to be different. 

What other meaning can there be for the insistence

that if the refugees wish to come back to the village,

they must remove the beard, shut off the hateful azaan

and not wear the skull cap? Sadly, it is these hate-filled

minds that speak incessantly of the great tolerance of

the Hindus. What is this great tolerance that cannot

bear the only people who are really different? This

country is being overtaken by small-minded and hate-

filled men who are bluffing and blackmailing the coun-

try into accepting their perverse logic. It is true that

those who stand for secularism and democracy have

some soul-searching to do; not for their alleged indif-

ference to the great Hindu sense of historical injury, but

for having allowed these goons to occupy so much

space in our society. 

— January-February 2010
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More Teeth to Police, Not Victims
"The Communal Violence (Prevention, Control and Rehabilitation
of Victims) Bill, 2005" simply relegates victims to a footnote. 
For instance, when it comes to sexual violence, it does not 
recognise the fact that the nature of atrocities committed against
women during riots is radically different from those committed
during 'normal' times.

C o l i n  g o n sa lv e s

The UPA government has done it again! The Commu-
nal Violence Bill is astonishingly poor, having been
drafted in ignorance of the two draft Bills proposed
by civil society groups after extensive consultations
with NGOs. The focus is on increasing police power
instead of empowering civil society to initiate and

control prosecutions when communal crimes occur. Given that the gov-
ernment is the principal wrongdoer in many instances the thrust of the
legislation is misplaced. 

Fatal Flaws

The Act is that it cannot come into force in a state unless the state government issues notifi-

cation to that effect. Once notified, the Act cannot be invoked even when communal crimes

take place unless the state or the central government decides to declare an area "communally

disturbed." Therefore, if the state government refuses to issue a notification bringing the pro-

posed statute into force or if the state government refuses to declare an area communally dis-

turbed, the Act will not apply. All opposition governments could ignore this statute

completely. Moreover, a state government may issue a notification bringing the statute into

force in the state and yet render it sterile by not issuing notifications declaring certain areas

to be "communally disturbed areas." 

The Act fundamentally misunderstands what the term "communal riot" has come to sig-

nify in the Indian context, which is precisely why it cannot adequately provide for the pre-

vention or alleviation of communal riots. Communal riots in India are not mutual violence

between two communities analogous to a miniature civil war. They are the attack of one

community by another with substantial collusion of the government at the local, district and

state levels. If one understands a communal riot to be a mutual clash, then the natural re-

sponse is to increase the discretion and power of the state government in order to control

and mediate the conflict. However, if one understands communal riots to occur with the

complicity of the state government, then the augmentation of State power simply puts more

weapons into the hands of communal forces, creating the possibility for increasingly violent

attacks and increasingly unjust State response. This Bill does exactly that, and as a result must

be wholly rejected. 



Law is often created in ignorance of existing power

relations in a society, particularly between the sexes.

Communal violence in the prevention, commission and

rehabilitation stages is always framed in the power re-

lation, and is especially cruel in its use of the woman's

body as a battlefield. Women are particularly targeted

and intimidated by the hate speech that precedes a riot,

they are subject to most brutal violence during the riot,

and they face the greatest difficulty in the rehabilitation

stages. This Bill relegates their suffering to an after-

thought, and even then is woefully inadequate in ful-

filling its insufficient objectives. 

In terms of flaw 1, Section 1 (4) is the culprit for

the first flaw, which is as under: 

"The provisions of this Act, except Chapters II to

VI (both inclusive) shall come into force in the states

on such date as the central government may, by notifi-

cation in the office gazette, appoint… and the provi-

sions of chapters II to VI (both inclusive), shall come

into force in a state as the state government may by no-

tification, appoint…" 

The principal issue is Parliament's legislative com-

petence to make a law in respect of communal crimes,

which according to some, is covered by Entry 1 (Public

Order) of List II of the Seventh Schedule of the Con-

stitution framed under Article 246.  Only the state gov-

ernments, it is contended, have the legislative

competence to make laws in respect of communal

crimes.  

However, the "Public Order" question is confined

to disorders of a lesser gravity than communal crimes

and is necessarily restricted disorders whose impact is

felt only at the state level. Article 245 (I) restricts the

legislative power of state legislatures to laws having ap-

plication within the territorial limits of the state.  

Communal crimes have grown enormously in their

nature and geographical spread. Apart from riots that

have taken place on an ever increasing scale, often bor-

dering on genocide; the spread of hate in educational

institutions throughout the country, the social and eco-

nomic boycotts, ghettoisation, stigmatisation and vic-

timisation, all indicate that communal crimes have

reached such a stage that they undermine the secular

fabric of the Indian State.    

A similar argument was used by the central gov-

ernment to justify the enactment of what was called

"anti-terrorism legislation" - TADA and POTA.  It may

be recalled that even the possession of a weapon in a

notified area, as in Sanjay Dutt's case, could attract

charges under these statutes. Communal crimes are ar-

guably as grave as "terrorist crimes" in today's situation.

The same logic could, therefore, apply to the effect that

the control of communal crimes falls within the legisla-

tive competence of the central government.  If this is

correct, the concurrence of the state government for the

enactment of legislation and the punishment of com-

munal crimes is not necessary. 

In Kartar Singh vs state of Punjab - 1994 3 SCC

569 - the Supreme Court held: "Having regard to the

limitation placed by Article 245 (I) on the legislative

power of the legislature of the state in the matter of en-

actment of laws having application within the territorial

limits of the state only, the ambit of the field of legisla-

tion with respect to 'public order' under Entry 1 in the

State List has to be confined to disorders of lesser grav-

ity having an impact within the boundaries of the state.

Activities of a more serious nature which threaten the

security and integrity of the country as a whole would

not be within the legislative field assigned to the states

under Entry 1 of the State List but would fall within

the ambit of Entry 1 of the Union List relating to de-

fence of India and in any event under the residuary

power conferred on Parliament under Article 248 read

with Entry 97 of the Union List." (Para 66)

There is a feeble attempt in Chapter XI to assert

the primacy of the central government where a situation

exists corresponding to section 3 above mentioned, i.e.,

where communal violence is taking place on such a

large-scale that there is an imminent threat to the secu-

lar fabric, unity, integrity or internal security of India.

Then and only then, is the central government empow-

ered to direct the state government to take measures.

If the state government does not take such measures the

central government may issue a notification declaring

any area within the state as a communally disturbed

area. Even then the central government cannot deploy

armed forces without the request of the state govern-

ment!  Section 55 (3) is critical: 

"(3)Where the central government is of the opin-

ion that the directions issued under sub-section (2) are

not followed, it may take such action as is necessary in-

cluding: 

(b) the deployment of armed forces, to prevent and

control communal violence, on a request having been

received from the state government to do so."
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narrow deFinition

The proposed Act can only be invoked in the most ex-

treme circumstances where there is criminal violence re-

sulting in death or destruction of property and danger

to the unity of India. There is a myriad of serious com-

munal crimes which may not result in death, such as

rape, and which are not considered to endanger to the

unity of the country. All these crimes fall outside the

ambit of the Bill.  Even if such circumstances do exist

the section only prescribes that the government 'may'

act. On the face of it, the duty to act is not mandatory.  

The offending part of the Bill is Chapter II, the

relevant parts of which are set out below: 

"3. (I) Whenever the state government is of the

opinion that one or more scheduled offences are being

committed in any area by- any person or group of per-

sons-

a. in such manner and on such a  scale which in-

volves the use of criminal force or violence

against any group, caste or community resulting

in death or destruction of property and; 

b. such use of criminal force or violence is commit-

ted with a view to create disharmony or feelings

of enmity, hatred or ill-will between different

groups, castes or communities; and 

c. unless immediate steps are taken there will be

danger to the secular fabric, integrity, unity or

internal security of India 

It may, by notification: 

i) declare such area to be a communally dis-

turbed area 

(3) Where any area has been notified as commu-

nally disturbed area under sub-section (l), it shall be

lawful for the state government to take all measures,

which may be necessary to deal with the situation in

such area… 

(2) If the state government is of the opinion that

assistance of the central government is required for con-

trolling the communal violence, it may request the cen-

tral government to deploy armed forces of the Union

to control the communal violence. 

sexual violenCe 

The Bill contains no special provision for the prosecu-

tion or rehabilitation of offenders and victims of sexual

violence.  The bill fails to be cognisant of the radically

different nature of sexual assault during peacetime and

during communal riots.  The particularly brutal sexual

violence committed en mass during communal riots

testifies to the genocidal intent of the crime, and thus

should be treated appropriately by any legislation seek-

ing to address communal violence. 

The bill must further recognise the specific types

of sexual violence seen during communal violence, in-

cluding genital or mammary mutilation, insertion of

objects into the women's body, cutting out of the uterus

etc., that are not covered under the existing IPC provi-

sions for rape (Section 375). These offences must be

held in equal standing with the other types of sexual vi-

olence already covered by the IPC. Finally, there is no

special provision for women in the rehabilitation sec-

tion of the Bill, despite pervasive evidence of their con-

tinuous and abject suffering as a result of communal

violence.  There are no special provisions that allow sur-

vivors of sexual violence to more easily record FIRs,

avail of counselling or medical treatment among other

things.  There are no specific standards of proof laid out

by the Bill that take into account the unique obstacles

women face in the aftermath of communal violence. 

Communal Crimes

Section 2(l) read with the Schedule indicates that

crimes covered by this Bill are offences as set out in the

Indian Penal Code, the Arms Act 1959, the Explosives

Act, 1884, the Prevention of Damage to Public Prop-

erty Act 1984, the Places of Worship (Special Provi-

sions) Act, 1991, and the Religious Institutions

(Prevention of Misuse) Act, 1988. The Bill does not

propose to include any of the communal crimes so fre-

quently noticed in riot after riot.  Gender violence in-

cluding the insertion of objects in the genitals, social

and economic boycotts, forcible evictions, restraint on

access to public spaces, residential segregation, depri-

vation of access to food and medicines, enforced disap-

pearances, interference with the right to education,

using religious weapons and ceremonies to intimidate,

interference with police work, advocating the destruc-

tion of a religious structure, are woefully absent in the

Bill.   All that the Bill provides for in chapter IV, is for

enhanced punishment for the commission of already

defined offences under other statutes. 

A special section on communal crimes against

women and children is sorely needed to cover sexual vi-

olence, penetrative assault, sexual slavery, enforced pros-

titution, forced pregnancies, enforced sterilisation and

other forms of sexual violence. The rules of evidence
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need to be modified so that the victim is not further

victimised during the trial. 

unneCessary seCtions

Chapter III deals with the prevention of communal vi-

olence. Chapter V deals with investigation of offences.

Chapter VI deals with the setting up of special courts.

Apart from minor changes, these provisions already

exist in the Criminal Procedure Code and, in any case,

it is doubtful whether it is necessary at all to include

these provisions in this proposed special Act. Chapter

III, for example, relates to the prevention of communal

violence and appears to empower the district magistrate

to prevent the breach of peace by, inter alia, curbing

processions, externing persons, regulating the use of

loudspeakers, seizing arms, detaining persons and con-

ducting searches.  This is largely a cosmetic section be-

cause the police, in any case, have the powers to do all

these things under the Criminal Procedure Code and

various other criminal statutes in force today.  

A chapter on preventive action to be taken by the

authorities along the lines of the SC/ST Atrocities Act

is certainly needed. Immediately on receiving informa-

tion, the officials should visit the area, establish a police

outpost, begin patrolling with special police forces and

form vigilance committees.  

viCtims' rights

There are, of course, the wishy-washy Chapters VII and

VIII requiring government to plan and coordinate relief

and rehabilitation measures through the setting up of

state and district communal disturbance relief and re-

habilitation councils but these chapters fall far short of

enunciating victim's rights enforceable in court.  Chap-

ter X of the Bill deals with compensation to be paid to

the victims but restricts the compensation to the

amount of fine payable under the Code, which is gen-

erally very small.  In the Communal Crimes Bill, 2007,

submitted by the Human Rights Law Network

(HRLN) and ANHAD to the government, the sug-

gested sections made it mandatory for the government

to set up relief camps, pay subsistence allowance, pay

substantial compensation and provide reasonable reha-

bilitation including alternative sites and housing and to

reconstruct the destroyed places of worship at govern-

ment's expense.  All these victims' rights are missing in

the present Bill.   

When the state does not protect the lives and prop-

erties of the minorities during communal carnages,

should the victim not have a right to compensation and

alternative livelihoods at the cost of the State?  An an-

swer to this was expected in the statute.  Is a relief camp

to lie at the discretion of government and NGOs with

shabby provisions being made on a temporary basis, or

is it a right of the victim to be provided immediate relief

according to well-established norms? 

Once again, had government cared to look at the

Atrocities Act, it would have noticed the provisions re-

lating to the collective fine where the community har-

bouring the aggressors could be substantially fined and

the money used for the payment of compensation.  

There is no provision in the Bill relating to the du-

ties of authorities after the riots take place. A section is

necessary requiring the authorities to provide immedi-

ate relief and protection from further acts of violence,

to prepare a list of victims and their losses, and to pro-

vide for legal aid, allowances, and facilities during legal

proceedings. Likewise, provisions are required to enable

the arrest and detention of people engaging in hate

speech and to enable the court to shift the investigation

to the CBI in cases of involvement of the local police

in the communal crime. 

The Supreme Court has recently held that social

statutes must be accompanied by a financial memoran-

dum. This is to ensure that government puts its money

where its mouth is. The Government of India is accus-

tomed to enacting grand legislation without allocating

resources for its implementation. In this regard the fi-

nancial memorandum of the Bill makes for interesting

reading: 

"As involvement of expenditure depends mainly on

the occurrence of communal violence, it is difficult to

make an estimate of the expenditure, both recurring

and non - recurring, from the Consolidated Fund of

India." 

It is thus clear that the Government of India in-

tends to make no financial provision whatsoever for the

relief and rehabilitation of the victims of communal

crimes.  

witness proteCtion 

The witness protection provision—Section 32—has

been drafted without application of mind as to the Law

Commission's recommendations.  The usual pathetic

provisions reappear, covering only the holding of pro-

ceedings at protected places and the shielding of the
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identity of the witnesses. The main aspects of modern

day witness protection, which include the shielding of

the witness from the accused, compensation of the wit-

ness for the trauma suffered during the crime and trial,

creation of new identities and a new life for the witness,

are all missing.  Genuine witness protection includes a

substantial financial commitment of the state to care for

the witness and her family in secrecy, often for the rest

of their lives. 

immunity For puBliC servants

Section 17, which grants immunity to the police and

the army, is particularly insensitive. Although the sec-

tion provides for the punishment of public servants

who break the law, two things must be noticed.  Under

the Indian Penal Code the punishment for such offences

committed by public servants is more severe than the

maximum sentence of one year with the alternative of

a fine presecribed in the Bill.  Secondly, Section 17(2)

retains the requirement of sanction by state government

for prosecution of public servants. The provision is as

under: 

"(2) Notwithstanding anything contained in the

Code, no court shall take cognisance of an offence

under this section except with the previous section of

the state government." 

Various commissions of enquiries including the

Justice Ranganath Mishra Commission (Delhi riots),

the Justice Raghuvir Dayal Commission (Ahmednagar

riots), the Justice Jagmohan Reddy Commission

(Ahmedabad riots), the Justice DP Madan Commission

(Bhiwandi riots), the Justice Joseph Vithyathil Com-

mission (Tellicheri riots), the Justice. J. Narain, SK

Ghosh and SQ Rizvi Commission (Jamshedpur riots),

the Justice RCP Sinha and SS Hasan Commission

(Bhagalpur riots), and the Justice Srikrishna Commis-

sion (Bombay riots), have found the police and civil au-

thorities passive or partisan and conniving with

communal elements.  

A chapter is necessary to punish police persons,

paramilitary forces and members of the armed forces

for their involvement in communal crimes particularly

when FIRs are not registered or registered improperly,

when security is not provided to minorities under at-

tack, when destruction of property is not prevented and

when inadequate forces are deployed.  Where the offi-

cers stand firm — and there were many such fine exam-

ples of bravery even in Gujarat — the rioters are quickly

diffused and dispersed.  No communal riot can take

place without the support of the police and the security

forces.  They must be severely punished for not doing

their duty. 

The abject failure of the criminal justice system be-

cause of the insidious role of the police and the public

prosecutors, who often side with the accused, needs

special legislative attention.  After the last racial riots in

Britain, the McPhearson Committee recommended

that complaints be registered at places other than police

stations and suggested ways of overcoming 'institution-

alised racism'. Sections are required for the punishment

of policemen who fail to record complaints and conduct

investigations properly.  Complaints ought to be able

to be registered electronically.  

Recognising the role of the police in communal

riots, it is critical that the immunity granted under sec-

tions 195, 196 and 197 of the Criminal Procedure

Code be omitted in any statute on communal crimes.

No junior officer should be allowed to take the defence

that he was ordered by his superior to commit the

crime. Nor should any commanding officer be allowed

to take the defence that he was unaware of the crimes

that were committed on his beat. 

Similarly, public prosecutors who side with the ac-

cused persons and enable them to be released on bail

or are instrumental in their acquittal ought to also come

under legislative scrutiny. A section is necessary to make

it mandatory for the trial judge who finds the perform-

ance of the prosecutor unsatisfactory to remove him

from the case.  

Politicians must come in for special mention in the

legislation. Any minister interfering with police work

by shielding the accused, misdirecting the police inves-

tigation or by preventing relief from reaching the vic-

tims should be treated as a common criminal. His

ministerial status should afford him no protection 

in law. 

All in all, this is a policeman's Bill oriented to in-

creasing police power with no care for the victim.

— July-August 2007
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state has no Religion
Court decisions generally have lacked strong
measures to penalise religious fundamentalism.
On the contrary, as some of the decisions indicate,
the judiciary seems to permit social ostracism,
boycott of minorities and ghettoisation based on
caste and religion. In a democracy like ours the
State has no religion.

C o l i n  g o n sa lv e s
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There are hardly any decisions of the high courts or the
Supreme Court that have come down heavily on peo-
ple and parties spreading communal hatred. The
judgments are generally full of pious sentiments and
the lofty ideals of secularism, but lack practical meas-
ures penalising religious fundamentalists. Because of

a lack of concern by the Apex Court, there has rarely been a successful
prosecution of rioters. The anti-Sikh riots in Delhi in 1984, the anti-
Muslim riots in Mumbai in 1993, and the anti-Muslim riots in Gujarat
in 2002 are some of the most glaring examples.

In 1962, in the case of Sardar Syedna Taher Saifuddin Saheb v. State of Bombay (AIR

1962 SC 853), the Supreme Court, struck down a statute outlawing the practice of excom-

munication by the Syedna, the head of the Dawoodi-Bohras, as going beyond the provisions

of Articles 25(2)(b) of the Constitution. The majority judgment held that not only could

the Syedna expel members from the religious life of the community, but that the loss of some

civil rights of the excommunicated member was acceptable as a “necessary consequence of

excommunication.” The court further held that “the fact that civil rights of a person are af-

fected by the exercise of the fundamental right under Article 26(b) is of no consequence.”

In his strong and correct dissent, Chief Justice Sinha noted: “The right of excommuni-

cation is not a purely religious matter. The effect of the excommunication or expulsion from

the community is that the expelled person is excluded from the exercise of rights in connection

not only with places of worship but also from burying the dead in the community burial

ground and other rights to property belonging to the community, which are all disputes of

a civil nature and are not purely religious matters.

“The Act is intended to do away with all that mischief of treating a human being as a

pariah, and of depriving him of his human dignity and of his right to follow the dictates of

his own conscience. The Act is thus aimed at fulfilment of the individual liberty of conscience

guaranteed by Art.25(1) of the Constitution, and not in derogation of it.

“The position of an excommunicated person becomes that of an untouchable in his com-

munity, and if that is so, the Act in declaring such practices to be void has only carried out

the strict injunction of Art.17 of the Constitution, by which untouchability has been abol-

ished and its practice in any form forbidden. The Article further provides that the enforcement

of any disability arising out of untouchability shall be an offence punishable in accordance

with law.”

three deCisions

Between 1976 and 1986 there were three important decisions of the Supreme Court that

deal firmly with the issue of secularism.

In Z.B. Bukhari v. B.R. Mehra (1976 2 SCC 17) the court laid down, for the first time,

that a secular State must be neutral or impartial – “The term secular is used to distinguish all

that is done in this world without seeking the intervention of … a … Divine Power. Secular-

ism is … quite independent of …  religion. The Secular State … is neutral or impartial”

Then in 1980 in Baburao Patel v. State (1980 2 SCC 402) the Supreme Court held that

the scope of section 153-A(1)(a) of the Indian Penal Code 1980, which dealt with promotion

of feeling of enmity, hatred or ill-will between religious groups or communities, was not only

confined to such promotion on grounds of religion alone but also covers other grounds such



as race, place of birth, residence, language, caste or

community.

Thereafter, in 1986 in the case of Bijoe Emmanuel

v. State of Kerala (1986 3 SCC 615) a controversy arose

when three school children who were Jehovah’s wit-

nesses – a sect of Christians – were expelled from a

school in Kerala because they refused to sing the na-

tional anthem. The complaint reached the Supreme

Court which ruled that “the expulsion of children from

school for the reason that because of their conscien-

tiously held religious faith, they did not join in the

singing of the national anthem, though they stood up

respectfully when it was sung, is a violation of their fun-

damental right under Article 25 ‘to freedom of con-

science and freely to profess, practice and propagate

religion.’  They cannot be denied that right on the

ground that the appellants belonged to a religious de-

nomination and not a separate religion.”

1994: Controversial year

A nine-judge constitutional court in S.R. Bommai v.

Union of India (1994 3 SCC) held that “[t]he State

stands aloof from religion. Matters which are purely re-

ligious are left personal to the individual and the secular

part is taken charge by the State. … State is neither pro-

particular religion nor anti-particular religion. It stands

aloof[.]”

But in the same year, in a retrogressive decision in

Ismail Faruqui v. UOI (1994 6 SCC 360), the majority

of the judges let pass the acquisition of the mosque at

Ayodhya holding that “a mosque is not an essential part

of the practice of the religion of Islam.”

The minority judgment of Justice Ahmedi and Jus-

tice Bharucha is of interest. Not only did it reiterate the

position that the State has no religion, it also recorded

the fact that the State would not have honoured the

opinion of the Supreme Court by rebuilding a mosque,

had the Supreme Court held that there was originally

on the disputed site a mosque and not a temple.

To make matters worse came Mohd. Islam v.

Union of India (1994 (6) SCC 442), which demon-

strated just how lightly the Supreme Court takes the

issue of communal riots. For having disobeyed the or-

ders of the Supreme Court and allowing the demolition

of the Babri Masjid, Kalyan Singh, the then chief min-

ister of U.P., was convicted and sentenced to a “token

imprisonment of one day” and a fine of Rs.2000 to be

paid within a period of two months.

1996: tumultuous year

Despite Hindutva being the main plank of the commu-

nal forces, the Supreme Court in Manohar Joshi v. N.B.

Patil (1996 (1) SCC 169) said “however despicable be

such a statement (that the first Hindu State will be es-

tablished in Maharashtra) it cannot be said to amount

to an appeal for votes on the ground of religion.”

The Judges of the Bombay High Court had cor-

rectly held that because Manohar Joshi campaigned on

the basis of his party programme which made “Hin-

dutva” the main plank he was guilty of the charge of

corrupt practices within the meaning of section 123 of

the R.P. Act and it declared his election void. The result

of the Bombay High Court decision was that a candi-

date of a political party was bound by the programme

of that party and if the programme of that party was a

communal programme the stigma of the corruption

charge would attach both to the party as well as to the

individual. This is correct way to look at the law and to

stamp out communalism in elections.

The Bombay High Court was correct in its judg-

ment. A contrary progressive trend was noticed in Bal

Thackray v. P.K. Kunte (1996. 1. SCC 130). The re-

turned candidate Dr. Ramesh Yeshwant Prabhoo was

present in all the three meetings in which speeches were

given by Bal Thackray.  The Supreme Court held:

“The appeal made to the voters by Bal Thackray in

his aforesaid speech was a clear appeal to the Hindu

voters to vote for Dr. Ramesh Prabhoo because he is a

Hindu. The clear import of … each of the three

speeches is to this effect. The first speech also makes

derogatory reference to Muslims by calling them ‘snake’

and referring to them as ‘lande’ (derogatory term used

for those practicing circumcision). The language used

in the context, amounted to an attempt to promote feel-

ings of enmity or hatred between the Hindus and the

Muslims on the ground of religion. The first speech,

therefore, also constitutes the corrupt practice under

sub-section (3-A).

“Our conclusion is that all the three speeches of Bal

Thackray amount to corrupt practice under [the law]…

. Since the appeal made to the voters in these speeches

was to vote for Dr. Ramesh Prabhoo on the ground of

his religion as a Hindu and the appeal was made with

the consent of the candidate Dr. Ramesh Prabhoo, he

is guilty of these corrupt practices. For the same reason,

Bal Thackray also is guilty of these corrupt practices

and, therefore, liable to be named in accordance with
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section 99 of the R.P. Act of which due compliance has

been made in the present case.”

The last decision of 1996 was A.S. Narayana

Deeshitalyu v. State of A.P.(1996 9 SCC 548) where

the court held:

‘The right to religion guaranteed under Article 25

or 26 is not an absolute or unfettered right… they are

subject to reform on social welfare by appropriate leg-

islation by the State… The Court therefore while inter-

preting Article 25 and 26 strikes a careful balance

between… matters… which are essential and integral

part and those which are not… and the need for the

State to regulate or control in the interests of the 

community.”

Conversions

An early significant decision of relevance to conversions

came in Rev. Stainislaus v. State of Madhya Pradesh

(1977 I SCC 677). The controversy related to the Mad-

hya Pradesh Dharma Swatantraya Adhiniyam, 1968,

and a similar statute in Orissa which sought to penalise

conversions based on force and fraud. The M.P. High

Court held this Act constitutional, the Orissa High

Court held otherwise. The challenge reached the

Supreme Court

“Article 25(1) by giving the right to propagate

one’s religion, does not give the right to convert an-

other person… but to transmit or spread one’s religion

by the exposition of its tenets.

“What is penalised is conversion by force, fraud or

by allurement. The other element is that every person

has a right to profess his own religion and to act ac-

cording to it. Any interference with that right of the

other person by resorting to conversion by force, fraud

or allurement can, in our opinion, be said to contravene

Article 25(1) of the Constitution of India, as the Article

guarantees religious freedom subject to public health.

As such, we do not find that the provisions of Sections

3, 4 and 5 of the M.P. Dharma Swatantrya Adhinyam,

1968 are violative of Article 25(1) of the Constitution

of India. On the other hand, it guarantees that religious

freedom to one and all including those who might be

amenable to conversion by force, fraud or allurement.

As such, the Act, in our opinion, guarantees equality of

religious freedom to all, much less can it be said to en-

croach upon the religious freedom of any particular in-

dividual.”

The meaning of guarantee under Article 25 of the

Constitution came up for consideration in this Court

in Ratilal Panachand Gandhi v. State of Bombay (1954

S.C.R. 2055) and it was held as follows:

“Thus, subject to the restrictions which this Article

imposes, every person has a fundamental right under

our Constitution not merely to entertain such religious

belief as may be approved of by his judgment or con-

science but to exhibit his belief and ideas in such overt

acts as are enjoined or sanctioned by his religion and

further to propagate his religious views for the edifica-

tion of others.

The Acts therefore clearly provide for the mainte-

nance of public order for if forcible conversion had not

been prohibited, that would have created public disor-

der in the State”. 

restriCtions

In Om Prakash v. State of U.P. (2004 3 SCC 402), a

petition was filed in the Allahabad High Court chal-

lenging the government notification prohibiting the

sale of eggs within the municipal limits of Rishikesh on

the ground that the notifications imposed unreasonable

restrictions affecting the rights of parties under Article

19(1)(g) of the Constitution. The High Court upheld

the notification even though it was pointed out that the

eggs sold contained no chicks, on the ground that “the

welfare of the people was paramount.” The High

Court's dismissal of the case was appealed to the

Supreme Court.

In its decision, the Supreme Court refers to its ear-

lier decision in State of Maharashtra v. H. N. Rao. In

Rao, S. 385 of the Bombay Municipal Corporation Act

was challenged because it affected Dalits by imposing

restrictions on dealing with the skin and carcasses of an-

imals within the municipal limits. The Supreme Court

dismissed the challenge, relying almost exclusively on

the customs and traditions of the dominant community

with no regard to the livelihood of the Dalits. Similarly,

in deciding Om Prakash, the court again used the dom-

inant community as the reference The court held that

Haridwar and Rishikesh were “pilgrim centres” and

“[a] major section of the society in the three towns con-

siders it desirable that vegetarian atmosphere is main-

tained in the three towns for the inhabitants and the

pilgrims.” With no factual basis, the court went on to

say that “it is a matter of common knowledge that

members of several communities in India are strictly

vegetarian and shun meat, fish and eggs. In the three
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towns people mostly assemble for spiritual attainment

and religious practices. Maintenance of clean and con-

genial atmosphere in all the religious places is in com-

mon interest. Peculiar culture of the three towns

justifies complete restriction on trade and dealing in

non-vegetarian items including eggs within the munic-

ipal limits.’ The court’s drawing of doubtful conclusions

without any factual basis regarding vegetarianism being

widespread in the city of Rishikesh is especially ironic

in the light of recent studies indicating that the majority

of Indians are, in fact, non-vegetarian and that the no-

tion of Indian society being vegetarian is largely a myth.

State of Gujarat v. Mirzapur Moti Kureshi Kassab

Jamat (2005 8 SCC 534) was an astonishing case re-

lating to cow slaughter. The State of Bombay had en-

acted the Bombay Animal Preservation Act, 1948,

prohibiting the slaughter of animals which were useful

for milch, breeding or agricultural purposes. This Act

was extended to the State of Gujarat by the Bombay

Animal Preservation (Gujarat Extension and Amend-

ment) Act, 1961. This Act was amended in 1994 by

the Bombay Animal Preservation (Gujarat Amend-

ment) Act, 1994. This statute was challenged by the

representative bodies of Kureshis.  The Akhil Bharat Kr-

ishi Goseva Sangh, the Hinsa Virodhak Sangh, the Jeevan

Jagriti Trust and the Gujarat Prantiya Arya Pratinidhi

Sabha were impleaded as party respondents. The High

Court allowed the writ petition and struck down the

impugned legislation as ultra-vires the Constitution

holding that the statute imposed an unreasonable re-

striction on fundamental rights. The challenge to the

constitutional validity of the legislation was founded on

three grounds. That the total ban offended the religion

of the Muslims as the sacrifice of a cow on a particular

day is sanctioned by Islam. Secondly, that such a ban

offended the fundamental rights of the Kasais (butch-

ers) under Art. 19(1)(g) and was not a reasonable and

valid restriction on their right. Thirdly, that a total ban

was not in the interest of the general public. 

Chief Justice S.R. Das speaking for the constitu-

tional bench held that the total ban on the slaughter of

cows and calves of cows and she-buffaloes was valid.

The constitutional bench further held that the total ban

on the slaughter of she-buffaloes or breeding calves or

working bullocks so long as they are capable of being

used as milch or draught cattle was also valid. However,

the constitutional bench held that a total ban on the

slaughter of she-buffaloes, calves and bullocks after they

cease to be incapable of yielding milk or breeding or

working could not be supported as reasonable and in

the interests of the general public and was invalid. 

It appears that in this case, the first ground of chal-

lenge namely, that the sacrifice of a cow sanctioned by

Islam was turned down by the court due to the meagre

material placed before the court. It appears that no one

specially competent to expound the religious tenets of

Islam filed an affidavit making reference to any partic-

ular Surah of the Holy Quran which requires the sacri-

fice of a cow. The Constitutional Bench, in this case,

concluded that the cow progeny ceased to be useful as

a draught cattle after a certain age. 

In Haji Usmanbhai Hasanbhai Qureshi v. State of

Gujarat (1986 3 SCC 12) a ban on the slaughter of

bulls and bullocks below the age of 16 years was chal-

lenged. The Supreme Court held on facts that with the

improvement of scientific methods of cattle-breeding,

cattle remain useful even above the age of 16 and hence

the cut-off period of 16 years was held to be reasonable

restriction and the prohibition on slaughter of bulls and

bullocks below the age of 16 years was upheld. 

In the latest case of State of Gujarat v. Mirzapur Moti

Kureshi Kassab Jamat (2005 8 SCC 534), a Constitu-

tional Bench of five judges in 2005 felt that the issue of

cow slaughter was sufficiently important an issue to jus-

tify the constitution of a bench of seven Justices. Refer-

ence was made to Art. 48 of the Constitution of India

requiring the State to take steps towards prohibiting

slaughter of cattle. Reference was made to Art. 51-A re-

quiring the State to have compassion for living creatures.

It was then said in paragraph 50 that cow dung would

enable the farmers to avoid the use of chemicals. In a

country where human beings are neglected by the State

when they grow old and they die of hunger in thousands,

the Supreme Court displayed rare compassion for the

aged cattle. “A cattle which has served human beings is

entitled to compassion in its old age. It will be an act of

reprehensible ingratitude to condemn cattle in its old age

as useless. We have to remember: the meek and weak

need more protection and compassion.”

How ironic that while petitions relating to people

rotting in prisons on drummed-up charges, cases of ex-

treme exploitation of labour, and reams of other peti-

tions relating to the poor remain pending for years in

the Supreme Court, this utterly frivolous issue of cow-

slaughter took several weeks and the valuable time of

seven highly skilled justices of the Supreme Court.
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The larger bench was constituted in order to get

over the findings of the Supreme Court in Mohd. Hanif

Qureshi v. State of Bihar (1959 SCR 629) which had

concluded as follows. First, the maintenance of useless

cattle involves a wasteful drain on the nation’s cattle

feed. Second, the total ban on cattle slaughter would

seriously dislocate though not completely stop the busi-

ness of a considerable section of butchers and hide mer-

chants. Third, the ban would deprive a large section of

the people of their staple food and protein diet. And

fourth, the preservation of useless cattle by establish-

ment of gosadan is not a practical proposition “as they

are like concentration camps where cattle are left to die

a slow death.”

According to the seven judge bench, the findings

of the Supreme Court delivered in 1958 was no longer

valid as “constitutional jurisprudence has indeed

changed from what it was in 1958. Our socio-economic

scenario has progressed from being gloomy to a shining

one, full of hopes and expectations.”

Then, in an unbelievable waste of time and public

money, seven erudite Justices began to look into data

relating to the shortage of fodder, the production of

cowdung and urine and other factual matters of grave

constitutional and national importance. They con-

cluded that the main source of staple food is vegetables

and that the poor would not suffer on account of a ban

on slaughter. They disagreed with the findings of the

Supreme Court in Mohd. Hanif Qureshi’s case relating

to the conditions of the gosadans and concluded without

any actual data or other evidence that the “gosadans and

goshalas are being maintained.”  This is again a conclu-

sion of doubtful truth value. Aged cattle are generally

left to rot and the conditions of the gosadans are truly

pathetic even today. 

Of particular interest is the emphatic dissent of Jus-

tice A.K. Mathur who held that there was no need to

overrule the earlier decisions of the Supreme Court that

have held the field from 1958 because the ground real-

ities have not materially changed. He held that “the

unanimous opinion of the experts is that after the age

of 15, bulls, bullocks and buffaloes are no longer useful

for breeding, draught and other purposes and whatever

little use they may have is greatly offset by the economic

disadvantage of feeding and maintaining unserviceable

cattle.” The data produced before the Supreme Court

according to Justice Mathur showed that after 16 years,

urine, cowdung and draught ability is substantially re-

duced. The data produced before the Court was not

such as to justify the reversal of the earlier decisions of

the Court. The Judge could not understand as to how

the interests of the public at large would be advanced

by depriving butchers of their profession. Relying on

the principle of stare decisis he protested that the law

should “not be so fickle that it changes with change of

guard. If the courts start changing their views fre-

quently, then there will be a lack of certainty in the law

and it is not good for the health of the nation.”

In Akhil Bharat Goseva Sangh (3) v. State of Andhra

Pradesh (2006 4 SCC 162), a two judge bench of the

Supreme Court distinguished the constitutional bench

decision in State of Gujarat v. Mirzapur Moti Kureshi

Kassab Jamat and refused to stop Al Kabir Exports Ltd.

from slaughtering cattle and exporting meat. Al Kabir

was given permission by the central government to

slaughter old and useless buffaloes. Some organisations

opposed the setting up of the slaughter-house. The state

government constituted the Krishnan Committee to ex-

amine the matter and report to the High Court. The

Krishnan Committee found that fundamentalist organ-

isations had opposed the establishment of the slaugh-

ter-house. After extensively referring to the

constitutional bench decision of the Supreme Court in

State of Gujarat v. Mirzapur Moti Kureshi Kassab

Jamat, the Supreme Court held, “it is true that it has

been held the total prohibition of cow and cow progeny

slaughter may be justified. However, it has not been

held in that decision that laws and policies which permit

such slaughter are unconstitutional.” 

land and housing

In Zoroastrian Cooperative Housing Society v. District

Registrar (2005 5 SCC 632), the cooperative society

was given certain lands by the Government of Bombay

on which residential premises were made and the soci-

ety made a bye-law that the owners of the plots or bun-

galows who were from the Parsi community could not

sell them to any non-Parsi. A dispute arose when a

member attempted to transfer the property to a non-

Parsi and the board appointed under the Bombay Co-

operative Societies Act informed the society that it

could not restrict its membership only to the Parsi com-

munity. 

The Supreme Court held that for the promotion

of a housing society there should be ‘a bond of com-

mon habits and common usage among the members
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which should strengthen their neighbourly feelings,

their loyal adherence to the will of the society. In India,

this bond was most frequently found in a community

or caste …”

It was submitted by the society that members have

a right to be associated only with those whom they con-

sider eligible and the right to deny admission to those

with whom they do not want to associate and that this

right cannot be interfered with by the registrar ap-

pointed under the Act. The Supreme Court agreed with

the society, holding that it was not permissible for the

State government to compel the society to amend its

bye-laws, even though the registrar was empowered

under the Act to direct amendment. This is because, ac-

cording to the Supreme Court, the paramount consid-

eration was the interest of the society, not the public

interest. 

This conclusion is utterly wrong. The interest of a

cooperative society must yield to the interest of society

as a whole. If according to the public interest, main-

taining a heterogeneous composition is needed rather

than having sections of the public cordon themselves

off into caste or religious conclaves like an apartheid

system, then surely the registrar’s action restraining the

society from insisting that only Parsis can come into the

society was reasonable. The conclusion of the Supreme

Court, that notwithstanding public interest, the interest

of the society is paramount has laid the legal foundation

for the caste and communal ghettoisation of India. In

Gujarat, for example, Muslims have been forced to

leave cooperative societies which are today all-Hindu

societies. Is it constitutionally permissible for the soci-

ety to enforce through its bye-laws a social boycott of

Muslims? Will it be legitimate to have areas of a city

which are Hindu only or Muslim only? Is it in the pub-

lic interest that such an apartheid system be allowed to

proliferate?

The Supreme Court concluded, “We are satisfied

that by introducing a theory of what the Court consid-

ers to be public policy a society registered under the co-

operative societies act cannot be directed to admit a

member who is not qualified in terms of the bye-laws.”

Then in para 25, the Court recognises the danger-

ous abyss into which it has fallen:

“It is true that it is very tempting to accept an ar-

gument that Arts. 14 and 15 prevent any discrimination

based on religion or origin in the matter of equal treat-

ment or employment and to apply the same even in re-

spect of a cooperative society. Courts have to be

cautious in trying to ride the unruly horse of public pol-

icy. It is not possible to import one’s inherent abhor-

rence to religious groups or other groups coming

together to form what learned counsel for the respon-

dents called ghettoes. It is true that our Constitution

has set goals for ourselves and one such goal is the

doing away with discrimination based on religion or

sex. But that goal has to be achieved by legislative in-

tervention and not by the Court. The doctrine of public

policy could be applied only to clear and undeniable

cases of harm to the public, although, theoretically, it

was permissible to evolve a new head of public policy

in exceptional circumstances, such a cause would be in-

advisable in the interest of stability of society. It is open

to the community to try to preserve its culture and way

of life. We have cooperative societies of religious groups

who believe in vegetarianism. It will be impermissible

to thrust upon the society persons who are regular con-

sumers of non-vegetarian food. Maybe, it is time to leg-

islate or bring about changes in the Cooperative

Societies Acts.” 

With these words the Supreme Court declined to

exercise jurisdiction vested in the Court and failed to

recognise a matter of grave public interest. By this de-

cision, ghettoisation based on caste and religion and the

social ostracism and boycott of the minorities has now

become permissible.

— May-June 2007
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The ‘Globalised Modern’ 
Takes to Religion
In an era of globalisation, where a certain brand of modernity is
being forced on us, conservative Hindutva forces are pushing their
‘swadeshi’ agenda among the middle-classes. 

K  n  pa n n i Ka r

Words often disguise what they really mean,
particularly when they form part of an ideo-
logical effort in pursuit of hegemony. Glob-
alisation is such a word that is a euphemism
for domination. It suggests something en-
tirely different from what it actually attempts

to achieve. When innocently interpreted, it represents an ideal process
of equal sharing and voluntary participation. Yet, it needs no ingenuity
to discern that any relationship in the contemporary global order of un-
even development cannot be unequal. The history of capitalism as a
world order denotes its inevitable tendency to promote differentiation
and domination. 

When post-colonial societies without “post-coloniality” are being re-integrated into a

global order, it could only ensure the subordination of the economically weaker countries.

Therefore, for countries like India, globalisation only heralds subjection. It might for America,

Japan and Germany, hold forth exciting possibilities. But to expect the same for the weak in

the world like India, Bangladesh, and other post-colonial countries in Africa and Latin Amer-

ica, is to hope for the impossible. For them globalisation does not augur freedom and

progress; instead it would ensure the necessary climate for domination and hegemonisation

by the consortium of world capitalist countries. Therefore, it is necessary to question the

very notion of globalisation and demystify it, as it currently has an ideological veneer that

masks its real import for the third world countries.

why gloBalisation?

That globalisation became a programme only in the 90s and not in the 50s and 60s is of

some significance. It actually emerged from the ashes of a bipolar world. The collapse of the

socialist bloc paved the way for the capitalist forces to launch a new era of conquest. They

had no opposition, only themselves to contend with. The best and easy way is to share the

spoils and hence the universal outlook of contemporary capital.

Resistance to this movement of capital would be normally expected from countries like

India that has, since Independence, adopted self-reliance as the cornerstone of its economic

policy. What is happening now is the reverse, which requires some explanation. The Nehru-



vian perspective of development with an elaborate per-

mit-licence system was galling to the self-seeking bour-

geoisie and middle-class pining for an existence defined

by the values of consumerism. They envisioned eman-

cipation in liberalisation and possibilities for their un-

inhibited growth in globalisation. 

It was eloquently articulated by an advocate of

structural adjustment and vice-chairman of a multi-na-

tional corporation when he described liberalisation as

‘second freedom’. The new freedom is limited to the

bourgeoisie and inconsequential, except in adverse

terms, to the majority of Indians. The irrepressible en-

thusiasm of this ideologue of the bourgeoisie is nothing

but compradorism on behalf of international capital. At

any rate, the Indian bourgeoisie is a willing and enthu-

siastic partner in the process of globalisation, without,

however, realising its long-term consequences.

Apart from the economic rationale, including the

filtration effects for the poor, the Indian bourgeoisie

and its ideologues advance two arguments in favour of

globalisation. The first underlines the folly of isolation-

ism, particularly in the context of the technological rev-

olution-taking place in the world. The second involves

the interconnection between globalisation and moder-

nity, as the former alone would give access to what the

West has achieved and is achieving.

That isolationism is politically and morally inde-

fensible, and culturally debilitating, is a familiar argu-

ment. In the past, colonial conquerors and their ‘native’

compradors have often invoked it. When the European

powers extended their trading activities to Asia, Africa,

and Latin America, they emphasised their civilising

mission. They packaged their expansionist designs in

the guise of international relations and possible benefits

from integration to a world economy. Countries like

China and Japan, who had lived for centuries in self-

sufficiency and warded off outsiders through a closed-

door policy, were forced to accept trade and investment.

Contrary to promises of prosperity the integration with

the world market that colonialism accomplished, led to

impoverishment and exploitation. The colonial experi-

ence is proof enough that integration per se is not ad-

vantageous. What is crucial is the relative strength that

determines who gains and who loses. Like the colonial

experience, power differential is the crux of globalisa-

tion too. The second is an alluring argument, particu-

larly for the middle classes. Rajiv Gandhi’s slogan of

taking the country to the twenty-first century has by

now become a well-worn cliché. To the middle classes,

however, it meant access to the products of the indus-

trialised West, with which they had identified their

sense of modernity. They look upon globalisation as an

opportunity to organise a ‘modern’ lifestyle based on

the products of advanced capitalist countries — the

computer, the consumer goods, the works. The fran-

chise shops, from McDonald’s and Kentucky Fried

Chicken to Levi's and Marsh, sprouting all over the

country seem to satisfy the appetite of the affluent for

the ‘modern’. This imposed ‘modernity’ is both super-

ficial and paradoxical. 

In Mumbai, the most modern metropolis of India,

62 percent of the population lives in huts and on pave-

ments, without any sanitation facilities and drinking

water. There is something fundamentally wrong with this

concept of modernity that equates the interests of the na-

tion with that of a miniscule section of the society. Those

who critique modernity solely from the point of view of

being western should turn their attention inward, partic-

ularly because the modernity globalisation is seeking to

usher in, is likely to intensify this disparity.

Cultural impliCations

Culture appears to be an arena in which multinational

organisations are particularly active. It is reminiscent of

the Bible preceding trade during the first stage of colo-

nialism. The powerful cultural onslaught the third

world countries are experiencing today is an attempt to

establish cultural imperialism — culture as imperialism

— as a precursor to an all-embracing domination.

Through the imposition of the culture of capitalism, the

third world countries are trained to prepare the ground

for, in Theodore Adorno’s phrase, an ‘administered

world’, to which corporate capital would have easy ac-

cess. The cultural imperialism thus provides the

groundwork for exploiting the market potential of the

third world countries. Not that alone, the cultural prod-

ucts of the advanced capitalist bloc are themselves a

driving force behind the contemporary cultural inva-

sion. The culture industry is fast expanding in the cap-

italist West — from pornography to pizza. In recent

times there is a shift in investment in North America in

favour of the culture industry, the immense potential of

which is being realised by corporate giants. James Pe-

tras, who has done in-depth studies of the culture in-

dustry, has calculated that one out of five of the richest

North Americans derives his/her wealth from mass
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media. The television, newspapers, fast foods, soft

drinks, clothes and innumerable other cultural artefacts

are proving to be attractive fields for capital. To be prof-

itable they have to find new outlets too. The cultural

onslaught is intended to pave the way for these cultural

products to conquer new territories.

The current cultural invasion has two indefinite di-

mensions: hegemonisation on the one hand, and instru-

mentality on the other. The cognition of either of these

dimensions alone does not comprehend the total reality.

Globalisation achieves much more than cultural impe-

rialism: it foregrounds culture as an instrument of im-

perialism. In other words, culture acts both as a sword

and mask. The cultural presence of advanced capitalism

in third world countries contributes in myriad ways to

capitalist hegemony by creating an ideological climate

for the forces of globalisation to operate. It would be

useful to draw upon the insights provided by Antonio

Gramsci in his analysis of culture and politics to under-

stand this phenomenon. Particularly useful is Gramsci’s

concept of commonsense, which is the uncritical and

largely unconscious way in which a person perceives the

world. The cultural, social and political behaviour of

each individual and group is influenced by this com-

monsense. Gramsci argues that leading groups in a so-

ciety try “to transcend a particular form of

commonsense and to create another which is close to

the conception of the world of the leading group”. The

forces of globalisation and their compradors in India

are precisely engaged in such a task.

The existing cultural commonsense in India has

evolved from her historical experience and is drawn

from a variety of sources. It is heterogeneous in char-

acter, and plural in manifestation. The social and cul-

tural practices and behaviour, which admit of diversity,

reflect these qualities. Unlike the capitalist West, there

is no standardisation. Be it food, dress, entertainment

or gestures — almost all aspects of daily life — the rich

legacy of a vibrant culture is apparent. Through the new

cultural infrastructure fabricated by global forces, in-

digenous commonsense is being marginalised and pro-

jected as anachronistic. It is sought to be replaced by

the commonsense of the advanced capital which privi-

leges practices and behaviour linked with the products

of advanced capitalism. The rationale for this displace-

ment is the ‘universal’ character of the cultural com-

monsense of the advanced capital. The globalisation it

is argued, affords the opportunity to internalise the uni-

versal culture and thus to become a part of larger whole.

This, to say the least, is a pretext concealing the interests

of the dominant forces. Like the bourgeoisie at the time

of the capitalist transition universalising its culture as

the ideal for the third world countries.

The cultural infrastructure the global forces are cur-

rently fabricating in India would pave the way for the

internalisation of ‘universal’ culture. The active collab-

oration of the bourgeoisie facilitates its realisation. The

bourgeoisie is not only helping the dissemination of the

values and tastes of the dominant culture but also con-

tributing to its legitimacy. So are the Indian middle

classes. The cultural transformation they have under-

gone during the colonial period had opened up the pos-

sibilities of what the West could offer them. They were

disappointed that Independence did not give them the

necessary freedom to pursue the utopia. The opportu-

nity has now been offered by globalisation and there-

fore they have not only welcomed the ‘universal’ culture

but have also become conduits for its free flow.

The principle the bourgeoisie and the middle

classes often invoke is the freedom of choice. They hold

that they are voluntarily striking out a new path for our

society. It is necessary, as Gandhiji has said, to allow

wind to come through windows. It is equally necessary

that we refuse to be blown off our feet. Today the op-

tion to close the windows if we so desire does not exist.

The initiative does not rest with us. Rather than free

cultural interaction, cultural hegemonisation based

upon power differential and economic disparities is the

evolving scenario. The freedom of choice is an illusion,

even if culture operates with an aura of neutrality, as

global forces do not exercise direct political control. The

marginalisation of indigenous cultural practices is an in-

evitable outcome. The marginalisation however, is only

the beginning, it leads eventually to fossilisation.

The cultural invasion represented by the rapid in-

trusion of the electronic media tends to create the im-

pression that the global forces are only introducing new

cultural element. The opposition, therefore, is confined

to the new which militates against values Indian. This

is quite misleading, as the global forces are working

through the Indian shell by appropriating indigenous

cultural forms and practices.

two dimensions

The appropriation has two important dimensions: con-

struction and Commodification. For quite some time
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there has been massive investment by several global

agencies in the study of various forms of culture. There

are innumerable projects probing the popular culture

forms, imparting to them meanings unfamiliar to the

people. It is reminiscent of the construction of Indian

culture by orientalism that in the final analysis served

the interests of colonialism. Similarly, the efforts of the

destructionists and post-modernists to decontextualise

and dehistoricise culture are directly contributing to the

hegemony of cultural imperialism. By dissociating cul-

ture from their sources of origin the new constructions

snap its umbilical cord and thus create space for the

global forces to operate. The appropriation of indige-

nous culture and its Commodification are two sides of

the same coin. The cultural operators have been slowly

but steadily moving into the terrain of popular culture,

turning it into commodities for the global media to sat-

isfy the cultural curiosity and sense of superiority of

their audiences. The dances of the tribals, the harvest

songs of the peasants, the martial arts of the rural folks,

and innumerable other art forms are plucked out of

context, enacted in studios, and presented as exotic and

primitive practices. Ultimately, it is likely they will exist

only in their commodified incarnation, thereby losing

their original form, content and context. Given the pro-

liferation of the electronic media, artificial production

of culture would replace organic production. To the in-

digenous society the consequences of this tendency is

the possible loss of its creative potential, as its culture

would be transformed into popularised culture. The en-

suing cultural fossilisation would be difficult to stem.

Given the ongoing manoeuvres of global forces to

subordinate India to their interests, fossilisation has im-

portant political implications. Since the Indian bour-

geoisie has surrendered to the Bretton-Woods

institutions, the resistance to imperialist onslaught has

to emerge from outside the state. Led by the Left forces

political opposition has been voiced through mobilisa-

tion of the potential for resistance inherent in the cul-

tural domain has not been sufficiently realised. Culture,

as Amilcar Cabral, the African freedom fighter and

thinker, has argued is the area in which initial resistance

against all forms of domination finds expression. 

It would also continue in different forms ranging

from quotidian practices to mobilisation in armed revolts.

During the medieval times, when organised opposition

was difficult, new cultural forms emerged to further the

anti-colonial struggle. The possibilities of resistance, thus

inherent in the arena of culture, are being undermined by

global forces through appropriation and commodifica-

tion. Moreover, this impinges upon power relations

within the society as well. The cultural homogenisation

occurring today would also be detrimental to cultural re-

sistance against dominant classes within the society. The

support of the bourgeoisie to the ‘universal’ culture serves

its own political interest.

Communal results

Whether globalisation would promote or impede com-

munalism and religious fundamentalism is a crucial

question for India. Fundamentalism has been, in many

countries, a response to imperial intrusion. Often, as

Edward Said has argued, it is a “private refuge”. In

India, the situation is qualitatively different. There is an

impression created by the ‘swadeshi’ slogan of the RSS

that the forces of Hindutva would defend the economic

sovereignty of the country. The BJP has been more than

ambivalent on the subject and, judging by their per-

formance, they had in fact taken the opposite course.

At the same time, the process of globalisation is

deepening the communal consciousness. The early im-

pulses that generated communalism were posited in the

cultural crisis experienced by the middle class. The

members of this class had imbibed a superficial sense

of modernity, adopting ‘western-modern’ as their

lifestyle. Yet, they were in search of their roots, which

they uncritically located in their primordial identities.

The imposed global modernity would sharpen this di-

chotomy and the ‘globalised modern’ would find solace

in religiosity, superstition and obscurantism. Since the

Hindutva forces exploit the latter for political purposes,

this emerging scenario is welcome to them. As for the

global forces, the sacred and the secular could be dif-

ferentiated if it does not conflict with their quest for

freedom of economic operations. Thus there is a con-

vergence of interest. Therefore, a distinct possibility of

a collusion between the communal and global-imperial

forces exists. The globalisation would enable Hindutva

to usher in ‘modernity’ without interfering with the sec-

ular sections of the ruling classes appear to be impervi-

ous to this possible nexus which could destroy the

foundations of the Republic.

— May-June 2007
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Mainstreaming ‘Otherness’

The media does not merely inform, it goes beyond, into
constructing meanings through a montage of messages that often
reinforce and create communal stereotypes.

s u Ku m a r  m u ra l i d h a ra n

The media function in society was for long studied al-
most exclusively in terms of a ‘transmission’ model,
which emphasised the autonomy of the institution
and the anonymity of its audience. Its central focus
was the influence exerted by the media on social per-
ceptions, through a process of  ‘indoctrination’.

The passage of years has brought in a more sensitive approach, which concerns itself not

with the transmission of a message that is passively absorbed by a mass of recipients, but

with the meanings attached to the message at the point of reception. In this sense, the modern

sociology of the media tends to view it as an apparatus, or more so, a process, of creating

shared meanings that an audience can identify with, that equip them with the vocabulary

and the empirical knowledge to engage in a public conversation. The media is not just about

answering a community’s needs for information; it is as much about constituting that com-

munity.

To the extent that “communities” are defined by negative association, the media would

reflect, sometimes subtly though often rather crudely, the perceptions of “otherness” without

which communal boundaries would remain uncomfortably fluid. But there are also sections

of the media that claim to represent a “national” perspective, untainted by narrow pulls of

community loyalty. Penetrating the subtleties of the “national” media discourse is often a

challenge, since it succeeds in most cases, in disguising communal predilections in the pre-

tence of a larger solidarity.

Several of these features emerge from a comparison between two crucial reference points

in India’s recent history, when the communal virus was rampant. The first is the period be-

tween 1990 and 1992, when the country was convulsed by the conflict over the Babri Masjid

at Ayodhya. If the media in most parts of the country was guilty of not opposing the com-

munal adventurism of the Hindutva forces with sufficient passion or principle, the media in

the Hindi speaking region was engaged actively in abetting them. This is no subjective judg-

ment, since it was the firmly established view of the Press Council of India, which in 1990

went into the news coverage and editorial comment of four of the largest Hindi language

dailies and passed severe strictures against all of them.

Moving forward from those dark days to 2002 and the communal carnage of Gujarat,

another pattern of media conduct is evident. With the exception of the Gujarati press – where

a clear tilt was evident towards blaming the victims, towards lurid exaggeration and incite-



ment to violence  – the rest of the press nation-wide,

both in English and the bhasha, earned wide credit for

their unflinching portrayal of the brutalities of Gujarat.

Indeed, the pressure was severe enough for the Gujarat

Chief Minister Narendra Modi to lash out at the media

for creating what he called “secular riots”. If it could

elicit this manner of a response from the man widely

identified as the architect of the carnage, then the media

must have been doing something right.

There had evidently been a significant cultural

change in the media over the preceding 12 years, espe-

cially in the Hindi language press. The crucial factor

here could well be the tremendous growth in the reach

of the Hindi press since the days of Ayodhya. One es-

timate puts the total number of readers of Hindi dailies

in 1990 at around 7.8 million. By the year 2001, it was

over 21 million. Today, the two leading newspapers in

Hindi alone, are estimated to have a total readership of

40 million. This quantitative explosion has led to sig-

nificant qualitative changes.

The need to bring larger numbers of readers on

board, for one thing, has induced Hindi newspapers to

go beyond traditional notions of audience taste and take

in cross-community interests. There is a theory in the

sociology of the media, which likens the daily ritual of

reading a newspaper to the erstwhile practice of prayer,

a mass ceremony which individuals in their social iso-

lation pursue, without direct knowledge of others who

are similarly engaged. But the implicit knowledge that

others too are going through that mass ceremony serves

as a form of social solidarity. In this sense, the growth

of the Hindi language press in the 1990s may be both

the cause and consequence of these emerging new

forms of communal solidarity.

At the same time, there are other forms of social

exclusions, other kinds of particularities, that are un-

stated premises of media functioning. It is not necessary

to go any further than the news coverage and editorial

comment on the Rajindar Sachar Committee report on

the status of India’s Muslims, to grasp the processes

through which this works.

The presentation of the Sachar report in Parlia-

ment, coincided with an outbreak of violence in Maha-

rashtra over the vandalisation of a statue of Dr BR

Ambedkar in Uttar Pradesh. The country’s largest Eng-

lish-language newspaper, The Times of India (ToI),

confined the Sachar report to the news digest section,

occupying about three column-centimetres on the first

page. Considerably more attention was devoted to the

violence of the dalit protests in Maharashtra, with the

picture of a train that had been set afire between Mum-

bai and Pune getting marquee space on the front page.

Both the Sachar Committee and the dalit protests

earned significant space in the inner pages of the ToI

that day, with the latter enjoying by far the greater

prominence. What the ToI chose to put front and cen-

tre in its coverage of Sachar was the government’s un-

certain resolve about introducing reservations in

education and employment for the minorities. Thus the

issue of the institutionalised discrimination suffered by

the Muslim minority was transformed in the ToI dis-

course into a concern over keeping India’s enclaves of

modernity secure from the ingress of the underprivi-

leged.

Where the dalit protests in Maharashtra were con-

cerned, perceptive media critics have pointed out that

the consistent refrain of the mainstream press, in both

English and the bhasha, was the inherent violence of

the dalit agitators and the ease with which they could

be provoked into serious acts of depredation. There

were oblique references to the Khairlanji massacre of

September 29, 2006 in the Vidarbha region of Maha-

rashtra — in which four members of a dalit family, a

mother and three children, including a visually chal-

lenged young man, were killed — as a contributory fac-

tor in the upwelling of dalit rage. But no effort was in

evidence to make amends for a shocking record of

media neglect of the egregious crime. 

Indeed, the record of the media since the massacre

was to underplay it, to not see in it the unrelenting so-

cial prejudice and persecution that the dalits suffer, but

to cast it as a regrettable case of moral vigilantism car-

ried to excess. And it speaks eloquently of the blinkers

that the media willingly dons on account of ownership

pressures and the social conditioning of its staff, that it

took a dalit-owned newspaper in Maharashtra to inves-

tigate and bring the crime to light after weeks of ardu-

ous effort.

Similar acts of wilful social blindness were in evi-

dence in the media’s approach to the Sachar Committee

findings. There could be various alibis offered for the

relative inattention with which the report was received

by the media. It could well be argued that the social and

educational handicaps of the Muslim community are

not exactly a news flash. Again, those familiar with the

dynamics of competition in the newspaper business,
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might ascribe the relative neglect of the Sachar commit-

tee to another factor. The Indian Express (IE), had as

the media jargon has it, “scooped” the main findings of

the Sachar Committee well over a month before its re-

port was formally presented. The IE coverage appeared

in a compact series of articles on the front page,

through the last week of October. The newspaper then

chose to pronounce its final editorial verdict on the

issue by urging the political leadership to acknowledge

the undeniable verity, that economic growth was the

way out of social backwardness. In effect, the IE suc-

ceeded in submerging the complexity of the Sachar

Committee’s findings in a simplistic nostrum much

favoured in today’s neo-liberal climate.

While the IE was constructing this narrative of dis-

crimination on its news pages and paying obeisance to

the virtues of globalisation editorially, a quite different

picture of willing thraldom to superstition and a stub-

born refusal to adopt modernity, was being assembled

in another quarter of the print media. Between October

24 and 29, 2006, the ToI carried no fewer than six ar-

ticles – of which two were on the front page and one

on the editorial page – on the case of Imrana, the young

woman who had been raped by her father-in-law and

stigmatised by the Muslim clergy for her temerity in

seeking to bring the criminal to account.

On October 25, 2006, the ToI ran a story on Im-

rana on page one, right alongside another one on the

confusion within the Muslim community about when

precisely the Eid festivities were to be observed. This

latter story led off with a description of the subjectivity

underlying the identification of the precise date and the

tension that this set up with modern notions of objec-

tivity. The Imrana story and the accompanying article

on Eid enjoyed roughly the same priority in terms of

space allocation and placement. But these stories were

topped off by a large photograph, occupying marquee

space on the front page, which showed the touring Pak-

istani cricket team offering Eid prayers at their port of

call in Chandigarh. The picture was rather boldly cap-

tioned: “Champions of the faith?”

With this rather bizarre juxtaposition of stories and

visuals, the ToI managed within about a third of the

space on its front page, to reinforce several stereotypes

about the Muslim community, not least among these

being their supposedly extra-territorial loyalties.

Yet the ToI could not remain oblivious to the news

emerging from another quarter on the findings of the

Sachar report. On November 4, 2006, it ran an edito-

rial on the main findings of the committee. It began by

deprecating the policy of reservations as a “blunt instru-

ment” that failed to address the roots of the problem.

Instead, other forms of “positive discrimination” could

be thought of, including building “quality schools” and

“providing healthcare” in “backward districts” that have

high settlement densities of Muslims, dalits or tribals.

Government contracts again, could be preferentially al-

located to these disadvantaged social groups, to “facil-

itate their participation in the modern economy”. In

turn, the ToI chose to place a special onus on the “Mus-

lim leadership” to “encourage the community to take

to modern education in larger numbers”.

Article 350A of the Constitution mandates pre-

cisely this manner of positive discrimination in favour

of minority communities where State investments in

education are concerned. Backward area development

policies adopted by the central government, not to

mention various states, have also sought, without

overtly assuming the colours of a class or community-

based approach, to direct attention preferentially to-

wards regions of economic stagnancy. The ToI has

shown admirable percipience in waking up to the reality

that backward areas are in most parts of the country,

also predominantly populated by people who would fall

within the broad rubric of “backward classes”. But this

realisation is not informed by any effort to understand

why backward area development policies have also

proved fairly ineffective in redressing disparities, in-

deed, why they have proven an even blunter instrument

than reservations.

On November 8, 2006, the ToI carried an article

on Islamic schools or madarsas, on its editorial page.

Titled “Beyond Terror”, the article argued that the de-

bate on these institutions had remained for too long

confined to the issue of terrorism, but because the Mus-

lim community was under pressure in times of global

concern over the issue, it had responded with a spirited

defence of these institutions and the learning they im-

parted, as uniquely imbued with a moral and spiritual

sensibility. This attitude in turn simply evaded the real-

ity that the madarsas have a tendency to “promote a

narrow, insular mindset”. And as long as security con-

cerns remained the principal impulse behind the debate,

there was little chance that matters of immense import

to the “welfare of millions of children studying in

madarsas” would be addressed.
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Though not formally released at the time this arti-

cle was published, many of the key findings of the

Sachar Committee were in the public domain by then.

On the issue of madarsas, the conclusions were fairly

clear: fewer than four percent of Muslim children in the

school-going age group attended these institutions; at

an all-India level, their number is not the “millions” as

the commentator in the ToI suggested, but just mar-

ginally over one million. Far from being an institution

of choice, madarsas were “often the last recourse of

Muslims especially those who lack the economic re-

sources to bear the costs of schooling”. And for all the

odium heaped on them, madarsas had very often been

found to “have indeed provided schooling to Muslim

children where the State (had) failed them”.

Granted, the commentator in the ToI could not

possibly have reflected all these findings in their com-

plexity since they were yet to be made public in an of-

ficial sense. But to admit that gaps exist in the level of

public information is one thing, to leapfrog into realms

of conjecture, quite another. A few inconvenient facts

could not evidently stand in the way of constructing

what seemed a compelling narrative of social backward-

ness by choice among the Mulsim community.

It was mid-November by the time the ToI returned

on its news pages, to the theme of the Sachar Commit-

tee. On November 17, it reported that the committee’s

recommendations had put the ruling coalition, the

United Progressive Alliance (UPA), in a “fix”. The fol-

lowing day, it frontpaged a report arguing that the com-

mittee’s recommendation that the Muslim share in

several vital sectors be increased, would in effect “give

rise to the demand for a community quota leading to a

fullscale political confrontation”. Having begun its cov-

erage of the Sachar report by viewing it through the

prism of the reservations issue, the ToI undoubtedly

saw no reason to change course when more details were

available.

To look at the media today is to look at a complex,

dynamic and evolving scenario, to consider a quantita-

tive explosion that has not quite been accompanied by

a corresponding qualitative change. While the media

can be relied upon to raise its voice against overt and

violent attacks on minority communities, its resolve in

dealing with systemic discrimination that is less visible,

is not quite so clear. Some of the rougher edges that

were evident in the early-1990s may well have been

ironed out. That was the time that the Muslim minority

was portrayed as the legatees of the numerous abuses

that India’s culture and civilisation had suffered in the

past. Today, they are portrayed as an impediment to the

glittering promises of modernity that lie in the future

for India.

— May-June 2007
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Can Judiciary Provide Hope?

Despite the laws, has our judiciary been able to address the
contentious issues related to communalism? When the Shiv Sena
supremo emits vitriol against Muslims or ‘outsiders’ from other
parts of India, the law of the land lets him go scot-free. And how
come after every bout of ‘organised’ communal violence
governments seem so non-serious about commission of enquiries.

m i h i r  d e sa i

The two biggest threats faced by the Indian society
today are neo-liberal globalisation and communalism.
Communal politics has been an incipient threat since
more than 100 years but over the years it has acquired
a Frankensteinian proportion and presently we are in
a situation where it has seeped into every aspect of

our lives with growing vigour. 

Both majority and minority communalism need to be opposed and fought against. How-

ever, majority communalism is always the bigger danger because of the sheer numbers and

also because the State structures almost invariably support majority communalism and thus

provide it with the bite which minority communalism does not have. This, of course, does

not mean that we can ignore minority communalism as under the guise of religious freedom

it can be very oppressive for its own community members, women’s oppression being the

primary example. 

Riots and communal carnage are the most gruesome outcomes of communalism but

what is equally important is the way communalisation of society and State takes place in

what can be euphemistically called ‘peace times’. In India, recently, we have witnessed this

through distortion of textbooks and other methods to saffronise the educational system, un-

controlled hate speech, paranoia around conversions and the phobia around ‘Islamic terror-

ism’. Despite repeated facts and figures establishing that Muslims are virtually last on the

economic rung in the country, the absurd theory of ‘Muslim appeasement’ is lapped up by a

large section of the society. 

This article looks at the legal structures and the judicial responses to some aspects of

communalism. 

hate speeCh

It is well-known that communal hatred spreads through vitriolic speeches and acerbic writ-

ings. The recent case of the Bharatiya Janata Party CD at the time of UP elections is a case

in point. While freedom of speech and expression is a guaranteed fundamental right, it is

subject to reasonable restrictions. 



The Indian Penal Code has a number of provisions

penalising spiteful speeches. Sections 153A and B as

also Sections 295A and 505 criminalise writings and

speeches made against a religious community or against

their religion. Unfortunately, under Section 196 of the

Criminal Procedure Code, cognisance of such offences

cannot be taken by any court without the prior sanction

of the State. This sanction is hardly ever given. For in-

stance, during the Gujarat carnage, Narendra Modi

made hateful speeches against Indian Muslims. Sanc-

tion to prosecute him was sought by various groups.

Unfortunately, this was not given. 

In Baburao Patel’s case, the court was concerned

with a journalist who wrote an article that Muslims

were a violent race and committed to plunder, loot and

rape. The court held that the article was not a political

thesis but an attempt to promote feelings of enmity. He

was sentenced to four months' imprisonment. 

However, in JB D’souza’s case, the Bombay High

Court gave a shocking decision. The issue concerned

sanction to prosecute Samna the mouthpiece of Shiv

Sena. Bal Thackray had been writing vitriolic articles

during the Mumbai riots of 1992 -93. Sample one of

his writings: “These mohallas are inhabitated by fanati-

cal Muslims. They are loyal to Pakistan. Riots occur

only in those mohallas and cities with a growing Muslim

population. It is clear from this fact that the rootcause

of riots lies in the Muslim community and its attitude.

…Riots breakout wherever Muslims enjoy domina-

tion… Twenty five crore Muslims loyal to Pakistan will

stage insurrection.”

The court surprisingly found that this was not di-

rected at all to the Muslims but only at traitorous Mus-

lims and held that there was no violation of S. 153A or

B.  Election laws also restrict hate speech and even its

milder varieties such as canvassing for votes on the basis

of one’s religion. Dr Ramesh Prabhoo, a Shiv Sena can-

didate in Mumbai, once famously stated during elec-

tions, “You will find Hindu temples underneath if all

the mosques are dug out. Anybody who stands against

the Hindus should be showered or worshipped with

shoes.” He was tried under the Representation of the

People Act, 1951, which works in a similar way to the

penal code in preventing the incitement of enmity be-

tween the people of India and appeals to religion at

election time. The Supreme Court, in their decision on

this and a collection of other cases known as the Hin-

dutva judgments, ruled that while blatantly hateful

comments such as Dr Prabhoo’s violated the law, that

appealing to Hindutva at election time was not neces-

sarily a corrupt electoral practice, and perfectly legal.1

While there are sufficient legal provisions dealing

with hate speech in actual practice they have been inef-

fective. 

Conversions

One of the most contentious issues concerns religious

conversions. It involves two aspects. First is the right

of an individual to change her/his own religion. Second

is the right of an individual or group to persuade some-

body else to change his/her religion. The two compo-

nents are thus, freedom to convert oneself and the

freedom to convert others. Traditionally, the first com-

ponent has gone under the name of ‘freedom of con-

science’ while the second component has been

perceived as ‘right to convert’.Article 25 of the Consti-

tution deals with both freedom of conscience as also the

right to convert. “Articles 25. Freedom of conscience

and free profession, practice and propagation of religion

— Subject to public order, morality and health and to

the other provisions of this part, all persons are equally

entitled to freedom of conscience and right to freely

profess, practice and propagate religion.” 

The Constitution of India, under Article 25, guar-

antees the ‘freedom of conscience’ which has been in-

terpreted to include the right not merely to believe in

whatever religion one wants but even to change one’s

religion. A person is entitled to believe in a given reli-

gion, to change her religion or not to believe in any re-

ligion at all. The freedom of conscience is absolute.

Nobody, not even the State, can tell me what I should

believe in. I may believe in equality for all or I may be-

lieve that dalits do not deserve to be treated as equals.

I may believe that everybody should have the right to

worship any god they choose or I may believe that

Muslims do not deserve to be on the face of this earth.

My beliefs cannot be controlled by anybody. I cannot

be punished for the beliefs I hold. The State and my

obligations to the society come into picture only when

these beliefs start acquiring the form of communication

or practices which are restricted or prohibited under the

law.  Since Independence, five states, Arunachal

Pradesh, Madhya Pradesh, Gujarat, Rajasthan and

Orissa, have passed laws dealing with religious conver-

sions. These laws have been invariably styled as ‘Free-

dom of Religion’ laws. 
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These laws are classic examples of how supposedly

harmless provisions of law, in actual reality, are meant

and used for devious and ulterior motives. None of

these laws prohibit conversions per se. Voluntary con-

versions are still permitted. What is prohibited is

forcible conversion, conversion by fraud, conversion by

inducement, etc. On paper, one cannot have any prob-

lem with such provisions, but the implementation of

these laws makes them almost draconian. 

Under all these laws, intimation of conversions have

to be given to the authorities, a reality which virtually

leads to a situation where the Right-wing fanatics land

up at the houses of those converting or in churches

threatening and beating up the concerned individuals. In

practice, these laws stop even totally voluntary conver-

sions. In fact, the Gujarat law requires prior permission

of the authorities before conversion can be effected. The

Orissa and Madhya Pradesh laws were challenged in a

case before the Supreme Court but the court refused to

strike down these laws as unconstitutional. 

violent ConFliCts

As yet, there are no special laws dealing with communal

violence and this is dealt with under the ordinary crim-

inal laws such as the Indian Penal Code and various Po-

lice Acts. Though the laws on paper are somewhat

adequate, their implementation, to say the least, is tardy.

During the past major conflagrations in Delhi (1984),

Bombay (1993) and Gujarat (2002), it has been ob-

served that deliberate attempt has been made by the

State authorities to scuttle the rule of law. Turning a

blind eye to communal propaganda, refusal to take

down complaints, failure to use adequate force for con-

trolling mobs, doctored post-mortems and absolutely

tardy investigations have led to virtually no convictions.

The relief and rehabilitation packages are also highly

deficient and barely reach the victims. 

Despite this, the victims have no option but to use

the legal machinery. It is, therefore, important for

groups and activists working on the issue of religious

intolerance to know the various legal provisions, un-

derstand their limitations and work out ways of making

them more effective.

After every major conflagration, an enquiry com-

mission has been set up under the Commissions of En-

quiry Act. Most of these commissions have invariably

found the Right-wing groups and police guilty of vio-

lence and conspiracy as also the failure to take action.

Unfortunately, under the Act, the findings of the com-

mission are not binding and governments by and large

have failed to take any action on these commissions. 

The recommendations of Srikrishna Commission

which conducted an enquiry into the Bombay riots of

1992-93 are a good example. Though the commission

squarely held individual policeman and Shiv Sena lead-

ers responsible for the riots none of them have been

convicted. It is only rarely, like in the Best Bakery case,

that convictions take place. 

Besides, the existing laws do not adequately deal

with command responsibility of higher-ups and clearly

a law is needed to pin them down, to provide adequate

relief and rehabilitation and to ensure speedy trials of

these cases. Though the present central government has

prepared a draft bill for this purpose, it is more of an

eye-wash. 

— May-June 2007

endnote

1.  Dr Ramesh Yaswant Prabhoo v. Shri Prabhakar Hasinath

Kunte & Others; Bal Thackray v. Shri Prabhakar Hasinath

Kunte & Others, (1996) 1 SCC 130, AIR 1996 SC 1113.

291 .  C O M M u N A L i s M



A  C O M B A T  L A W  A N T H O L O G Y30

Carnivorous Flower: 
Bringing Adivasis Within 
‘Communal’ Fold
Philanthropy is the new dubious card being played by the sangh
parivar. At the core of this strategy lies education that is being used
as a tool to convert unemployed adivasi youth. 
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Over the last 20 years, there has been no section of
Indian society that has seen as rapid a growth of
Rashtriya Swayam Sewak Sangh (RSS)-affiliated
organisations as the adivasis or tribals. Across
central India, RSS and sangh parivar outfits have
been spreading at a very rapid rate, establishing

a political hold. Obviously – though far from the only – the reflection
is found in the electoral gains of the BJP in these areas.

These developments reflect a long-term strategy, aimed at building a mass base in line

with what appears to be a ‘fascist’ agenda through a conscious process of cadre-building and

organisational expansion.  This article explores this strategy and provides some insights not

only into the politics of the adivasi areas, but into the very nature of the growing trends that

has the potential to lead to the emergence of ‘fascist’ politics in India.

triBals under siege

To understand this phenomenon, we first have to note the political situation in adivasi and

forest areas. India’s most marginalised communities, adivasis live in a situation of extreme

poverty and destitution which is – contrary to common perception – by no means accidental.

It has been produced by systematic and steadily intensifying seizures of their resources over

the past centuries. Over the past 150 years, this seizure has taken a particularly virulent form,

starting with forest laws that seized adivasi homelands and continuing into the essentially

colonial and extractive relationship that both the British and post-independence Indian gov-

ernments have had with the adivasi areas.  Forced displacement, evictions, and the operation

of mining and other destructive industries have resulted in millions of people losing their

homes and livelihoods.   

This reality has in turn had consequences for the political forces in adivasi areas.  Since

the late 19th century, these areas have seen some of the biggest uprisings against British and

post-colonial Indian rule, uprisings that in the northeast have now become decades-long civil

wars. The brutal repression of local resistance, the continued practice of extracting resources

from adivasi areas and the cultural and geographical isolation of tribal belts has meant that

these people remain not only economically but also politically marginalised.  They are often

grouped with the dalits but the adivasi participation in mainstream politics is rarely through

parties that claim to represent adivasis as a community (with the exception, to some extent,

of Jharkhand). Rather, in parliamentary politics, they were largely loyal voters of the Con-

gress.

However, the same factors have also meant that these areas have become home to most

of the radical political movements of India.  Of the three major communist uprisings at the

time of Independence, two – Talasari and Telengana – had large-scale adivasi participation.

Today, the forests and tribal areas have become the stronghold of Maoist organisations on

the one hand and of non-party political formations on the other.  

Yet, it is not only radical forces of the left that have established themselves in tribal areas;

it is also radical forces of the right, namely the sangh parivar that has taken roots here. The

historical factors outlined above account to some extent for the decision of the parivar to

focus on tribals for organisational expansion. And it is for this reason that the parivar’s strat-

egy in these areas, as we shall see, has focused in a large measure on organisation building

rather than on the kind of orchestrated violence seen elsewhere.  



trends oF ‘hinduisation’

Before coming to the sangh parivar’s own strategies,

there is one other factor which must also be taken into

account.  For most of the 19th and 20th centuries, the

only outside social and religious actor in most adivasi

areas were Christian missionaries. The relationship be-

tween these missionaries and the local community’s

own culture and traditions varied very widely, ranging

from friendly syncretism to open hostility, but in many

areas did not lead to large-scale conversions.  In recent

times, however, their spread has been matched -- and

in all likelihood exceeded -- by the much more rapid

spread of revivalist Hindu sects, whose agenda 

must also be seen as closely related to that of the 

sangh parivar.

A good case study of the activities of such sects was

seen by one of us during her time with Kashtakari Sang-

hatna, an adivasi mass organisation working in Thane

district.  In this area, three sects in particular – known

as the Nirankari, Jai Gurudev and Satgurudev sects –

have been expanding. These sects all claim to be preach-

ing the teachings of different babas, but share a number

of common features. First, they are highly organised.

Preachers travel through the villages and spread the

teachings, which are followed by weekly satsangs, often

run by local villagers, and regular public meetings ad-

dressed by the babas.  Weekly handbills and newsletters

were also circulated which were read out at meetings

and satsangs. 

Second, and of more interest, is the type of Hin-

duism that is preached by these sects.  A heavy emphasis

is placed on notions of purity, which are expressed

through vegetarianism, a ban on alcohol  and a practice

of eating separately from others.  New practices of gen-

der segregation – such as women covering their heads

– are also promoted. Satsangs and babas preach a notion

of a formless god, to be worshipped by communal

singing and prayer.  In this sense these sects bear more

resemblance to the advaita school than to any practice

of mainstream Hinduism.  

Moreover, these are all ideas that were hitherto en-

tirely absent from adivasi culture.  Contrary to frequent

claims that adivasis are “essentially Hindus”, the spiri-

tuality of adivasi cultures is entirely distinct from that

of Brahminical Hinduism.  Typically, adivasi communi-

ties worship nature deities and ancestral spirits that vary

from area to area, not the gods and goddesses of the

Hindu pantheon.  Interpenetration and acculturation

have in many cases led to mixtures of Hindu practices

with traditional religion, but the two are by no means

the same.

The introduction of Brahminical notions of ‘purity’

by these sects has a particularly destructive effect, in that

it implicitly leads to a notion of hierarchy and division

within communities.  This breaks community solidarity

in a society that has traditionally been highly egalitarian

and centred around community institutions.  It also has

natural parallels to the ideology of the sangh parivar,

paving the way for the entry of these organisations.  

Finally, one should note that adivasis do not join

these sects purely out of ideological sympathy.  

Meanwhile, the total lack of acknowledgment of

adivasis’ own traditions, and the propaganda offensive

in schools and through the media that denigrates and

silences these traditions, further enhances the attractive-

ness of sects that claim to teach how to be a “good per-

son” in the eyes of ‘mainstream’ society. 

sangh strategy

In order to build their base in these areas, the RSS and

its affiliates have resorted to a number of strategies his-

torically. Since the 1960s, a steady penetration into adi-

vasi belts has been attempted by the Vishwa Hindu

Parishad (VHP) and the Vanvasi Kalyan Ashram

(VKA) by imitation of what was seen as the Christian

missionaries’ model – entry into tribal areas through

‘service’. Like the missionaries, the sangh parivar has

focused on education and health, setting up clinics, mo-

bile health vans and schools in adivasi areas.  The VKA

has also made an concerted effort to set up hostels for

young adivasi schoolchildren who have to stay away

from home.  These service initiatives have steadily ex-

panded and built up a name, a presence and a degree

of support for sangh parivar organisations in these

areas.  The hostels in particular served an even more im-

portant function – they became centres for cadre build-

ing and sangh parivar ideological training, with many

of their students and graduates going on to become

cadre of the Vanvasi Kalyan Ashram, the VHP and

other sangh affiliates.  

The latest such initiative of the sangh parivar both

continues with this trend, but also marks a qualitatively

new phase.  Since the mid-1990’s, much of the educa-

tional and organisational effort of the VKA and the

VHP has gone into the setting up of ‘ekal vidyalayas’

(one teacher schools) in adivasi areas. The ekal
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vidyalayas are ostensibly informal schools, set up for

adivasi children who have dropped out of mainstream

schools (in a similar manner to ‘bridge’ schools else-

where).  They are supposed to have a single teacher, be

run in an informal manner and involve interactive cross-

class education. The number of ekal vidyalayas across

the country, according to the official statistics on their

website (which, as we shall see, are not necessarily ac-

curate) is roughly 31,000.  

In our time in Kashtakari Sanghatna, some infor-

mation about the functioning of ekal vidyalaya schools

became available, both from an encounter between the

organisation and the schools and from some interviews

with ekal vidyalaya teachers. An ekal vidyalaya ‘school’

consists solely of an ‘acharya’ (teacher), since there is

no infrastructure provided. These ‘acharyas’ were paid

Rs. 300 or Rs. 500 a month in that area.  There is gen-

erally one acharya per pada (hamlet), and the acharya

is expected to conduct class several times a week for a

few hours in the evening.  The target group is school

dropouts who have completed the fourth standard.

Above the acharyas come anchal pramukhs and, in turn,

zilla pramukhs, whose role is selection and training of

acharyas, supervision of the schools and making pay-

ments.  Officially, acharyas are to be chosen by a ‘gram

samiti’ but no such samitis appeared to exist in that area.

Contrary also to claims that the ekal vidyalayas are

closely monitored, there were at least two such schools

which had ceased to function – because of intervention

by the Sanghatna – but whose acharyas continued to

draw their salaries for another six months.

The acharyas are trained in a series of steps: initially,

a five day training shibir (camp), then a three month

‘probation’ during which schools are to be conducted

but no salary is paid, and finally a ten-day training shibir

before the youth formally become acharyas.  After this,

monthly meetings take place and further shibirs are held

every three months or so.  The content of the training

is unclear, but formal teacher training and educational

skills were rarely reported.  Some elements that did

emerge were a stress on the idea of “vanvasis” (as op-

posed to adivasis), the history of the RSS and the

Sangh, and a stress that the purpose of ekal vidyalayas

is “gaon vikas.” Anti-Christian and anti-Muslim propa-

ganda, such as talk of forced conversions and terrorism,

also formed part of the training, but not the sole focus.  

The broad curriculum of the vidyalayas seemed to

be a mix of formal elements, including Marathi and

Sanskrit, and non-formal education through ‘games’,

religious songs and about the ‘Hindu dharm’.  The ma-

terial to be taught in the vidyalayas was specified in a

weekly newsletter sent out by the Vanvasi Kalyan

Ashram, which specifies what subjects should be taught

for that week. The acharyas are also given books at the

initial training; we obtained copies of two of them.

One was a history of the RSS and its work, and the

other a book of songs and stories on the Sangh 

ideology.  

The impact of the schools on the children them-

selves is unclear.  Most people in the villages were either

completely unaware of or indifferent to their function-

ing.  An evaluation of the ekal vidyalayas for the HRD

Ministry found that no lists existed of children who had

attended ekal vidyalayas and that, in many areas, chil-

dren who were enrolled and attending the formal gov-

ernment school were listed as dropouts attending  the

ekal vidyalayas.

eKal vidyalaya politiCs 

What makes the ekal vidyalayas different from earlier

initiatives?  The lack of interest in training the teachers

in education, the apparent lack of a clear curriculum,

and the failure to monitor schools all seem to indicate

that the sangh’s chief interest in setting up ekal

vidyalayas is not in the actual running of the school.

This is in sharp contrast to Vidya Bharati or other ed-

ucational efforts of the sangh, where indoctrination of

schoolchildren is a key aspect of the project.

So why do ekal vidyalayas exist?  We would argue

that their purpose is in fact not education alone.

Equally if not more important than the impact on the

children is the impact on the youth who are recruited

as acharyas. The ekal vidyalayas address a key lacuna in

the sangh strategy for adivasi areas: the lack of a village

level presence. By providing an entry point to attract

and train educated adivasi youth, who typically form

the nucleus of any political formation, the ekal

vidyalayas act as a recruiting base for sangh cadre.

There are several features that would draw adivasi

youth into ekal vidyalays.  First, a strong push is made

at the local level to portray the ekal vidyalayas as “apo-

litical” and concerned solely with “gaon vikas” (village

development), and the youth were told that they would

be dismissed if they joined any political organisation or

party.  An oath is also administered that, among other

things, promises that ekal vidyalaya teachers will work
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for the  nation and will not discriminate on caste or re-

ligious grounds. For the youth who may not sympa-

thise with the sangh ideology and not wish to be

identified with the RSS or the BJP, this makes entry

into the ekal vidyalayas seem non-controversial.  

The second and more basic attraction is simple –

the provision of a regular salary.  In adivasi areas, un-

employment among the educated youth runs at ex-

tremely high levels, and the prospect of a salaried job

paying Rs. 300 a month is not a small thing.  

These two attractions then provide the sangh ac-

cess to the educated youth of the area.  The gradual in-

troduction of Hindutva ideology then becomes easier,

and the indoctrination far more effective, than other-

wise.  The result is the gradual development of a cadre

base among youth with recruits in literally every village,

an organisational feat that any political group would

envy.  

money, money, money 

Since so much of the sangh agenda for adivasi areas is

built around ‘service’, a key question arises: where do

the resources for this work come from?  Donations and

informal fundraising no doubt play a large part, but

there are two other sources: government funding and

foreign funding. 

Under the NDA government, heavy central and

state government funding of sangh parivar activities

took place. The Ministry of Human Resources Devel-

opment, to their credit, suspended all funding and then

halted it in April 2005.  But the Ministry of Tribal Af-

fairs continues to fund sangh parivar organisations as

is evident from its website. 

An even larger source of funding is foreign dona-

tions.  Reports by Awaaz South Asia Watch (in the UK)

and the Campaign to Stop Funding Hate (in the US)

have exposed the fact that very large sums of money are

raised in these countries by sangh parivar affiliates, gen-

erally in the name of either disaster relief or ‘develop-

ment’ efforts.  The two groups primarily engaged in

these activities are the India Development and Relief

Fund, in North America, and Sewa International else-

where.  Using the fact that Vanvasi Kalyan Ashram,

Sewa Bharati and other Sangh affiliates are registered

NGOs, this money is then transferred into their ac-

counts and used for supporting sangh service activities.  

A very large proportion of this money is trans-

ferred into adivasi areas.  Ekal vidyalayas in particular

have a separate funding structure, with money fun-

nelled through the Ekal Vidyalaya Foundation, Friends

of the Tribal Society and other registered sangh NGO’s.

Ekal vidyalayas also receive a lot of attention in the

fundraising itself, where they are – in an uncanny par-

allel to what occurs in the villages – projected as apolit-

ical and culturally sensitive “alternative schools.”  

But it should be recognised, as a final note, that

this foreign funding is all arguably illegal.  Section 5 of

the Foreign Currency (Regulation) Act bans any for-

eign funding of organisations notified as being “of a

political nature” without central government permis-

sion.  The RSS, the VHP, the Akhil Bharatiya Vidyarthi

Parishad and the Rashtra Sevika Samiti have been no-

tified as such.  Hence, channelling foreign funding to

them directly or indirectly contravenes the FCRA.

Since the overlap between RSS affiliates and the parent

organisation is very high, the foreign fundraising de-

scribed above violates the spirit of the Act and ought

therefore to be considered illegal. 

the impaCts 

What impact have these strategies had? The slow or-

ganisation buliding that the sangh has engaged in has

already created a serious mass impact.  The largest mass

mobilisations of the sangh since the 2002 genocide in

Gujarat have all occurred in adivasi areas.  In December

2005, the VHP and the Vanvasi Kalyan Ashram organ-

ised a so-called “Shabari Kumbh Mela” in the Dangs dis-

trict of Gujarat, claiming that the word ‘Dangs’ is a

corruption of ‘Dandakaranya’ and that the adivasi char-

acter Shabari in the Ramayana was in fact from this re-

gion.  Approximately, one lakh people were mobilised

for this ‘new’ kumbh by the sangh parivar, though not

all of this number were adivasis.

Similarly, in eastern India, Jharkhand, Orissa and

Chhattisgarh have seen repeated mobilisations in the

last few years in the name of fighting ‘conversions.’

Ghar vapsi rallies (‘returning home’ ceremonies where

Christian adivasis are ostensibly converted to Hin-

duism) have reportedly mobilised at least one lakh peo-

ple on several occasions in Jharkhand and Orissa.

Within Orissa, Phulbani district has seen annual rallies,

most recently addressed by the Shankaracharya of Puri.

In different areas, the mobilising strategy varies.  In

western Orissa, Christian tribals are targeted, exploiting

resentment against their slightly higher educational and

social status.  In southern Orissa, the targets tend to be
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be Dalits.  In Jharkhand, efforts have been made to hi-

jack traditional adivasi festivals and worship by the

sangh parivar as ‘lost’ Hindu festivals. The sheer size of

these mobilisations, together with the electoral sweep

of the BJP in many of these areas, reflects a growing

mass base for the sangh parivar. 

salwa Judum 

But sangh work has not been limited to mobilising

against minorities.  Perhaps the most deadly manifesta-

tion of sangh involvement in recent years has been the

‘salwa judum’, the so-called “peace movement” formed

in Chhattisgarh to fight the Maoists.  The salwa judum

is a state sponsored militia, armed and organised by the

Chhattisgarh government and intended to attack the

Maoist strongholds in Dantewada district of southern

Chhattisgarh.  Salwa judum operations consist of

armed mob attacks on villages, who are forced to come

to ‘relief camps’ on the roads while their villages are de-

stroyed, as part of a campaign to deprive the Maoists

of their support base.  The camps in turn have no facil-

ities for survival and tens of thousands of people are

forced to subsist with little water and no food.  While

driven by the state government’s anti-Maoist security

agenda, salwa judum is also reportedly supported by in-

dustrial houses seeking access and control over the rich

minerals and resources of the region. What has not

emerged in as much detail, however, is the involvement

of Hindutva groups in the salwa judum.

Notwithstanding the ostensible leadership of a

Congress politician, it is generally accepted that the

salwa judum was essentially a brainchild of the BJP.  In

an article recently circulated, Abhay Xaxa points out

that, prior to the onset of salwa judum itself, the VHP

and the VKA had already sent a large number of cadre

into the fringes of the Maoist controlled areas to spread

their message.  Ekal vidyalayas were also opened in

large numbers.  Xaxa also argues that the dynamics of

salwa judum bear a very strong resemblance to the tac-

tics used in the ghar vapsi mobilisations, the brainchild

of VKA leader Dilip Singh Judeo.  In addition to these

points, it is also known that VKA workers are involved

in the camps, while most other organisations are kept

out by the government.

Why should the sangh get involved in an operation

such as salwa judum?  To answer that, we have to stop

seeing the RSS from the lens of secularism alone.  As a

fascist force – not merely a ‘communal’ one – the sangh

has never limited its perspective to attacking minorities.

The primary goal of fascism is the creation of an au-

thoritarian, militaristic society; the attack on minorities

is a facet of this, but hardly the only one.  Equally crit-

ical is the repression and destruction of any movement

towards liberation by the oppressed sections of society.

Indeed, from its founding days the leaders of the RSS

have always named three groups as their fundamental

enemies, namely Muslims, Christians – and “Commu-

nists.”

Fight against FasCism 

In the frequent equation that is drawn between com-

munalism, fascism and anti-secularism in India’s polit-

ical discourse, we tend to forget that the sangh parivar

is not an ideological force alone.  It is a family of polit-

ical organisations, whose primary activity – like that of

any organisation – is consolidating its support base and

extending its organisational structure.  In no other sec-

tor of society is this as glaringly clear as in the adivasi

areas.  Responding to the sangh at the stage of violence

or public displays of force is, in the case of adivasi belts,

far too late.  If we are to respond, we must do so now,

at the stage when there is still a slim possibility of block-

ing the organisational consolidation of these forces.

The fight here is not against anti-minority hatred alone;

it is against fascism, the spread of fascist organisations

and the horrific violence that they create. 

Adivasis are called ‘vanvasis’ by the sangh parivar,

another part of the project to erase the history of adi-

vasis as indigenous peoples. 

— May-June 2007

351 .  C O M M u N A L i s M



A  C O M B A T  L A W  A N T H O L O G Y36

Blood and Ashes

So were Ishrat Jahan and her colleagues murdered in a ‘fake
encounter’? Like Sohrabuddin Sheikh and his wife? Were others too
victims of these extra-judicial murders? And how come the
Narendra Modi regime seemed totally clueless? The fake encounter
in Gujarat might open up a ghastly pandora’s box of how a
communalised hate-lab can manufacture its own brand of killers —
in khaki. 

a m i t  s e n g u p ta  

What do you say about a successful hate labo-
ratory where rank communalists have en-
trenched themselves across layers of
governance and there is not a single window
of secular justice and hope? So, while ‘terror-
ists’ are bumped off routinely without a trace

and often in brazenly mysterious and diabolical circumstances, with the
media often dogmatically toeing the establishment line, what about ac-
countability of the top brass in the political and police establishment in
the clear case of a fake encounter, as that of Sohrabuddin Sheikh and
later his wife and sole witness Tulsiram Prajapati? 

And what should be the nature of justice of the mass murderers —  of S-6 in Godhra or

Gujarat genocide 2002?  

Witness the illustrious career of the Director-General of Police, Gujarat, PC Pande, pro-

moted by Modi despite a rather uncanny track record. Pande, the then police chief of the

city, allowed Ahmedabad to burn as killer mobs, often led by Vishwa Hindu Parishad (VHP)

and Bajrang Dal, murdered men and children, raped women, looted and plundered shops

and homes after the Godhra train killings. With the then VHP top gun Gordhan Zadaphia

as home minister, and RSS pracharak Narendra Modi at the helm, Pande and his police force,

as several independent reports, tribunals and media exposes, and also cell phone records have

proved, allowed the mobs to go berserk in a pre-meditated, pre-planned, meticulously de-

signed, State-sponsored massacre.  

There are cell phone records of BJP-VHP leaders in police control rooms, and even

Zadaphia was reportedly directly involved. There were reports that Pande met former Con-

gress MP Ehsan Jafri and assured him of police protection – and soon after the mob came

and burnt scores of people in the Gulberg society in Ahmedabad, hacking them to pieces.

Jafri’s wife saw her husband and others being butchered. Pande’s police was nowhere around.  

In Naroda Patiya in the city, survivors of the genocide have accused BJP-VHP leaders

Mayaben Kodnani, Babu Bajrangi and Jaydeep Patel of openly instigating and manipulating



the mobs during the carnage. Bajrangi single-handedly

stopped Parzania in Gujarat, while targeting young girls

and boys in Ahmedabad, especially Muslims, as the top

moral cop, even while the Gujarat police looked the

other way.  Indeed, BJP MP Babubhai Katara, an old

RSS hand from Dahod, caught in the massive nexus of

human trafficking recently, and his son, have reportedly

been accused in the Gujarat killings. And how come the

RSS-BJP top brass and the Gujarat police had no clue

of this flourishing racket?  

So what is so surprising about the fake encounter

of Sohrabuddin Sheikh and his wife Kausar Bi in a state

that has seen a spate of fake encounters since Modi un-

leashed his politics of mass elimination and collective

phobia? Several Muslims killed in encounters have been

branded as terrorists in a state where Modi and his fol-

lowers have openly asked Indian Muslims to go to Pak-

istan: remember his xenophobic election campaign

where he targeted the Muslims of Gujarat even while

abusing Miyan Musharraf? 

The theoretical premise of this hate lab is wonder-

fully designed, like an architect who plans a town: you

organise State-sponsored massacres, you put Muslims

in jail, you jail them under POTA, you allow the killers

and rapists to go scot-free because most of them are

your Sangh Parivar chums, you don’t punish the com-

munalised police, you push thousands into refugee

camps and leave them to their condemned fate, you dis-

mantle the refugee camps arbitrarily leaving thousands

homeless and exiled in their own land; you block or

delay FIRs or judicial processes, you block their econ-

omy and livelihood, you degrade them socially and cul-

turally, you reduce them into helpless caricatures; you

bribe witnesses to turn them hostile as in the Zahira

Sheikh case, you tell the survivors – take back your

complaints and we will forgive you; you create demo-

graphic, geographic, ethnic fragmentations as in Fascist

Germany or Zionist Israel, you create a vicious climate

of phobia and terror and push Indian Muslims into a

terrorised, ghettoised corner so that there is not an iota

of democracy, justice or self dignity, indeed, there is no

hope at all. They are second-class citizens in their own

country and they better accept that. And they can go

to hell.  

Meanwhile, even as the ‘secular’ Congress-led

UPA, backed by the Left, plays blind, deaf and mute,

and doesn’t move one inch against the Modi regime

and its vicious, anti-constitutional, extra constitutional

apparatus, Modi declares himself a development man,

‘vikas purush’ – eyeing a cosy spot at the Centre – even

posing himself as a future prime minister. This is secular

democracy redefined. You have done that and been

there. You have succeeded in creating several

Auschwitzes in Gujarat. The totalitarian hate-lab is

blooming, flourishing, expanding.  Hence, now, dial ‘d’

for development.  

Indeed, when the political establishment is run by

rank communalists who abhor the constitutional prin-

ciples of both democracy and secularism, when large

sections of the police force, bureaucracy and law en-

forcement agencies have become communalised, with

a section of compromised and unscrupulous officers at

the helm, who have willfully allowed mobs to kill, rape

and take over the city, and often scuttled the process of

justice, how do you explain the Gujarat government’s

sudden high moral ground in ‘surrendering’ two top

cops of the infamous Anti-Terrorist Squad (ATS) —

their premier, patriotic, encounter specialist outfit?  

ATS head DG Vanzara (now DG, Border Range,

Gujarat), SP, Intelligence, Rajkumar Pandian, and MN

Dinesh Kumar, SP, Alwar, Rajasthan, have been impli-

cated in the ‘fake encounter’ death of Sohrabuddin

Sheikh on November 26, 2005. Three other low level

cops have been arrested, including the one who gave

graphic details to investigation officer Geeta Johri. Van-

zara was reportedly the blue-eyed boy of Narendra

Modi. Now there are unverified allegations of the ‘in-

visible hands’ of both Modi and Home Minister Amit

Shah behind the killing, that a “gang of contract killers”

are calling the shots in Gujarat’s powerful echelons, that

old skeletons of dead bodies are tumbling over. BJP dis-

senter Nalin Bhat has even demanded that all the 10-

odd ‘encounters’ carried out by Vanzara and his team

be brought under the CBI scanner. There are stories and

allegations that Vanzara was only following orders from

above. All the old cold-blooded encounters, including

that of Ishrat Jahan and three others, and young Sameer

Pathan are being dug up. If the Gujarat police story of

‘Mission Modi Assassination’ to justify the killings turns

out to be wrong, Modi and his top political and police

brass, will rediscover the incredible realism of facing dif-

ficult charges.

The arrests have apparently been initiated after a

report by Geeta Johri IG, CID, (Crime), who con-

cluded that Sheikh’s killing was a clear case of fake en-

counter.  She conducted the probe after a Supreme
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Court directive and submitted her report in December

2006. So why did the state government choose to ig-

nore the findings for so long? And why and how was

the investigation taken away from Johri and handed

over to another officer, who actually arrested the top

cops and took the Gujarat government and its police

chief by surprise? 

Indeed, even in the Gujarat police, honest and sec-

ular police officers are feeling suffocated and reportedly

there is a virtual divide. This was reflected during the

2002 carnage also, and Modi did not really take it

kindly when some police officials and administrators re-

fused to allow the Hindutva gangs to go berserk and

kept law and order tightly under control. Top cop

Sreekumar fought a relentless and solitary battle against

Modi after the carnage, but, obviously, he was not alone

who shared the outrage: some police officials were ap-

parently uncomfortable of police complicity with the

‘overtly communal’ BJP-government and the Hindutva

mobs during and after the 2002 genocide. Besides, the

theory doing the rounds is that the Gujarat government

is opposing a CBI enquiry because the chief minister

and home minister’s role in the fake encounter will be-

come transparent. And with it, all the other encounters

in which Modi was often the so-called target.  

Now there is evidence emerging that even Sheikh’s

wife Kausarbi was “raped and killed”. There are inves-

tigation reports that she was taken to a farmhouse near

Gandhinagar and killed on the night of November 28,

after Sheikh was killed on November 26, 2005. Her

body was later carted to Vanzara’s home village of Ilol

in Himmatnagar, after elaborate preparations, and

burnt. At least one cop was reportedly present when

her body was burnt. That she was raped in the farm-

house has also been reported, following which she ap-

parently became ‘hysterical’ (how much more sick can

this get?). Thus she had to be eliminated. 

Even the sole witness, reportedly a police informer,

has been murdered. So how come a top ‘anti-terrorist’

cop and his senior colleagues and juniors, covering ter-

ritories across two states, chasing a Hyderabad-Sangli

bus, went about this ghastly ritual of extra-judicial ‘kid-

napping’, killing, rape, killings, before keeping them il-

legally as hostages in shady farmhouses, in that order,

and then burning Kausarbi’s body and eliminating all

traces of her remains, over some days and nights

through some complicated procedures, across some dis-

tances, with a crane in tow and a pile of wood and a

camouflaged well, a few private ‘borrowed’ vehicles and

a farmhouse of a local BJP leader — and the intelligence

apparatus of the Modi regime, its top police brass, its

bureaucracy and its home ministry had no clue?  

There are now unconfirmed stories of Sheikh, al-

legedly a small time extortionist, being bumped off be-

cause he knew too much about certain inside dealings,

that he was part of a conspiracy involving a sleazy CD,

that his family had old linkages with the BJP in Ra-

jasthan, that his family was in the marble trade and

mother is a sarpanch in a village, that he got into trou-

ble because of the marble-trade extortions; crucially,

that he knew too much, was used and bumped off. But

these reports are still unconnected and unconfirmed and

the thread weaving it into a credible story is still in a

twilight zone. Surely, the CID investigation, Geeta

Johri’s final report, and a proper CBI enquiry without

the interference of the Gujarat police and government

will open the lid on these gruesome and elaborate

killings. Besides, it will open the ghastly pandora’s box

of several other encounter killings, which, uncannily,

look rather familiar in form and content.

Remember the cold-blooded killings of a young

girl Ishrat Jahan from Mumbra and three other ‘fiday-

een terrorists’ in Ahmedabad on June 15, 2004? We

were told then that they were on a “mission” to assas-

sinate Modi. Here’s an excerpt from the report docu-

mented by a national civil liberties fact-finding team:

“According to the police, only one ‘terrorist’ had

stepped out and there was only one AK-56 and two pis-

tols found among the four of them. It is indeed surpris-

ing that about 20-member strong two police teams

which had surrounded the car and were well armed

with AK-47 rifles and several revolvers could not cap-

ture any of them. The use of force by the police has to

be commensurate with the force used by the opposite

group, which does not seem to be the case in this inci-

dent. This raises doubts about their intentions which

seem to be directly eliminating the accused, instead of

subjecting them to the due process of law for punishing

the guilty…”  

“If, on the other hand, the terrorists are said to

have fired 42 rounds at the police teams, as the police

claim, how is it possible that there were no injuries or

bullet marks on a single policeman? The absence of in-

jury suffered by the policemen makes it difficult to es-

tablish their claim that they fired at the terrorists in

self-defence…”  
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So were Ishrat Jahan and her colleagues murdered

in a ‘fake encounter’? Like Sohrabuddin Sheikh and his

wife? Were others too victims of these extra-judicial

murders? How come ‘terrorists’ are always killed and

never captured which can surely lead to their networks

and save ‘other potential targets’? How come cops

never get injured or fatally wounded? How is it that

most of them are on a mission to kill Modi and are

linked with Pakistani Islamic groups and are almost al-

ways total failures? How come the same cops are always

involved in the same kind of encounters? Isn’t this

method of encounters much too predictable, one-di-

mensional and unilinear? And is it possible that the po-

litical establishment, from the chief minister to his

home minister and others, the top intelligence, police

and administrative brass, are totally unaware of these

autonomous police actions?

Will the truth ever come out? Will justice ever

overcome injustice? Or will it be buried in the black

hole of the thirsty ‘well of Indian democracy’, like that

ill-fated well in Vanzara’s village where Kausarbi’s ashes

has been apparently buried, to eliminate evidence.

— May-June 2007
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This success is scarred
Journalist Dionne Bunsha’s meticulous reportage of the Gujarat
carnage enters the labyrinths of a laboratory where the smell of hate
is coloured with human blood and fear and alienation stalks the
landscape like a condemned minority report.

h a r s h  d o B h a l

If the Gujarat experiment was a ‘success’, as declared by Ashok
Singhal after the massacre of over 2,000 plus Muslims, fol-
lowing  ‘successful’ election victory of the BJP in the state,
and the consolidation of Narendra Modi as the Hindutva
Hriday Samrat of the RSS/VHP/Bajrang Dal/BJP, Dionne
Bunsha’s Scarred: Experiments with Violence in Gujarat, is

a serious journalistic attempt to expose the frightening reality behind
this ‘success’. This is a larger political design of organised State spon-
sored violence executed with meticulous precision as in the post-Godhra
carnage, or the threat of violence as State terrorism as it was recently
enacted in Vadodara, when the UPA-led Centre acted quickly and
stopped the perverse show. Clearly, this is manufactured consent, strate-
gic xenophobia and the total isolation and alienation of the minority
communities as second class citizens. The book brings out well-re-
searched, scary details of this ‘successful’ experiment in Modi’s lab of
hate politics. The fascist strategy of electoral benefits that the perpetra-
tors of Gujarat carnage are seeking in Gujarat and all over India.  

A painstakingly documented book, Scarred gives clinical details of the methodical man-

ner in which these ‘success’ incidents were action-replayed: “When our houses were being

stoned, the police asked us to come out. We thought they would rescue us. Instead, they let

the mob surround us on all sides... The mob threw petrol and set people on fire. I hid behind

a wall and could see my parents in flames. Someone hit me on the head and I fell unconscious.

When I woke up, everything and everyone was in ashes,” says Javed Sheikh of Naroda Patiya,

Ahmedabad. 

Javed’s story is not a stray incident. It’s part of a macabre pattern. In case after case, as

Bunsha’s book documents in detail, victims were trapped, smashed, cut into pieces, pierced

with trishuls or rods and set on fire. Women were raped, gang-raped, wombs of pregnant

women scooped up and infants murdered brutally, as has been documented in several media

reports, films and books. Organised, systematic attacks on Muslims, people locked up inside,

their houses set on fire and human beings roasted alive. There are too many gory tales of the

savagery that continued for days in Gandhi’s Gujarat. 

The author has recorded testimonies of inhumanity in relief camp after relief camp, mak-

ing it crystal clear that during the violence, the perpetrators of this crime had the backing of



the State. Those who sought police help were told that

they had no orders to help them. The government,

which could have controlled the entire situation, dis-

played a totally partisan attitude by not acting or delib-

erately delaying action to prevent the carnage, or even,

shamefully, tacitly or overtly backing the killer mobs.

For Narendra Modi, who violated every conceivable

norm of the Indian Constitution, political convention

or decency,  “every action has a reaction”.

However, do we have definite answers as to who

had started the fire at Godhra? The author says, “Actu-

ally, there is no clear evidence to show that the burning

of the Sabarmati Express was a pre-meditated terrorist

act. In fact, it might have been the result of a fight on

the railway platform that escalated into gruesome vio-

lence. There is no clear-cut conclusion either way. It is

unlikely that we will ever know the truth about Godhra

because of the political implications. But even if it was

a terrorist attack, does it justify the killing of 1,000 (?)

other people who had nothing to do with the crime?

Because of a handful of criminals, can we punish all

those who follow the same religion? By the same logic,

do the actions of the Gujarat rioters damn all those of

the Hindu faith?”  But Modi has already declared (and

so had L K Advani) that what happened in Godhra was

a terrorist act carried out by a group of terrorists, a de-

liberate lie that was used as an excuse for attacking in-

nocent Muslims everywhere else in the state. 

What clearly comes out in Scarred is the fact that

it was not a communal riot and there was no clash be-

tween two communities. Rather, it was a well-planned,

systematic, methodical attack on Muslims, sponsored

and organised by the Narendra Modi government with

RSS fronts in the vanguard. And the attacks were not

confined to Muslim ghettos only, but also politicians,

judges, police officials, the rich and the poor, hoteliers,

businessmen, urban women and children, anyone who

happened to be Muslim. The middle class of Gujarat

actively participated in looting Muslim shops. “There

are less obvious victims of the riots too — top police

officers who happened to be Muslims — they were

forced to watch helplessly while the city burned. Their

high-ranking positions meant little in that period. They

were not even posted on official duty, and as thousands

called begging to be saved, they couldn’t do much to

help. Their own safety was fragile and the buildings

they lived in were attacked.’’ 

A riot would mean some sort of resistance from

another community, some semblance of this resistance,

or retaliation; but in the case of the Gujarat genocide,

many Muslims were not allowed to even escape and

were barbarically trapped in their homes, raped or

lynched and turned into ashes. In the case of a riot, both

sides suffer losses and, more importantly, both can turn

to the State for help. But in Gujarat, Muslims alone had

been under attack, cornered, massacred. This was truly

a successful experiment in ethnic cleansing by the neo-

Nazi forces, champions of unrestrained bestial carnage

unleashed on Muslim civilians, led by BJP/RSS and its

fronts.

The book also documents the situation in Gujarat

three years after the carnage, the slow and painful

process of recovery for the victims in a hostile environ-

ment, where, as Bunsha says in post-script, “let’s not

forget that the minorities in Gujarat still feel under

siege. There is still a lot of insecurity. People hesitate to

stand up for their rights. Segregation exists right from

homes to classrooms to hospitals.” And if you are a

Muslim, the police can barge into your room and brand

you as a criminal or terrorist. For many survivors, time

seems to have come to a standstill with no hope for jus-

tice as the perpetrators of communal violence are only

not punished but the Gujarat government has shame-

lessly closed down all the cases for ‘no evidence’. Con-

sequently, the criminals not only roam around freely

and fearlessly, but often celebrate their ‘victory’ by pub-

licly flaunting their muscles. Thousands of survivors

who fled their homes have not returned back while vic-

tims seeking justice feared for their safety; they either

faced arrest or threat of intimidation. 

“The book is a great tribute to those who have un-

dergone unimaginable suffering, and is an excellent at-

tempt to provide a place in history to those known and

unknown victims who lost their life in Gujarat’s com-

munal riots in 2002... No amount of patience can bring

what we have lost back to us. The very least we expect

by way of consolation is justice, however delayed. I

pray that all those who read this book will take a vow

to wipe out hate and jealousy from their hearts to pre-

vent such ghastly events from happening.’’ — Zakia A

Jafri, widow of late Ashan Jafri, an ex-member of Par-

liament who was lynched by a mob outside his house

in Gulberg society in Ahmedabad.

— June-July 2006
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History Through the Prism of
Constructed identity
Shivaji, a Maharashtrian figure, has been selectively valorized by
parochial and downright communal elements in Maharashtra,
especially over the past two and a half decades. The narrow world
view that these forces represent would prefer to forget the bitter
struggle this ruler had to undertake with the entrenched
Brahminical hierarchy at the time. The story of his coronation, as
detailed by eminent historialns, is a sorry tale of how even a man
who saw such tremendous success and popularity in his lifetime 
had to hunt down a Brahmin priest from Benares to perform 
the 'purification' and thread ceremony that could effect 
legitimacy of his coronation.

t e e s ta  s e ta lva d

The singular failure of the Indian elite, post Independ-
ence, to handle our past and our history, honestly or
creatively, has been taken to extreme proportions in
the NCERT's brazen attempts to delete those por-
tions of history texts that 'harm or hurt community
sentiments.' Individual and collective histories are to

be subject to the prism of community identity alone, and decisions in
that regard are to be taken by the vociferous brokers of that identity in
the public sphere.

Maharashtra, a region with a vibrant, radical and reformist tradition, which has always

challenged deep caste hierarchies and barriers, has been an unfortunate victim of a narrow

parochialism for over two decades now.

A curious dichotomy prevails here. On the one hand, fairly radical publications, including

the Complete Works, of Jyotiba Phule, Sahu Maharaj and Dr Babasaheb Ambedkar are pub-

lished officially by the publications division of the Maharashtra government. And on the

other hand, there is a rigid reluctance to allow the state government textbooks to reflect open

and non- parochial ideas and writings.

One area the Indian state has always maintained strong clutches of control over, is what

may or may not transpire within the classroom, especially related to the sensitive subject of

history.

Khoj - Education for a Plural India Programme, has been working in the area of alternate

curricular content of history and social studies for over seven years now. As part of this re-

search, an experiment is being applied through some private schools in Mumbai, which entails
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rewriting and enhancing many parts of the SSC (Ma-

harashtra State Secondary School syllabus).

The handbook for history teachers - worked out in

collaboration with teachers from the Don Bosco

Schools - traces the entire period of local history to

world history, and also deals with regional history in

detail. The section on Shivaji is dealt with in a balanced

and rational manner. It also deals with, among other

things, the caste background of Shivaji and his rise to

control and glory despite these restrictive factors. Be-

sides, the handbook also deals with the character of

Afzal Khan in a balanced manner. These are the sections

that have raised the hackles of the self-styled guardians

of public morality.

The entire country has been privy to an intense de-

bate on the issue of the partisan and narrow readings,

and interpretations of the past. Maharashtra - at present

ruled by the 'secular' Congress-NCP combine, but

shackled by the rabid Shiv Sena - saw an outburst of in-

timidation and unreasoned rhetoric over the introduc-

tion of an alternate handbook that dealt with Shivaji in

a balanced and rational manner.

the real shivaJi

Shivaji, a Maharashtrian figure, has been selectively val-

ourized by parochial and downright communal ele-

ments in Maharashtra, especially over the past two and

a half decades. These elements have consistently used

threat tactics, bullying and intimidation on any efforts

to change the orientation in the official text, even to-

wards the Maharashtra State Text Book Board, to that

attempted reworking of history in tune with the 1986

Education Policy. 

The narrow world view that these forces represent

would prefer to forget the bitter struggle this ruler had

to undertake with the entrenched Brahminical hierarchy

at the time. The story of his coronation (detailed by em-

inent historians Sardesai and Sarkar, see boxes) is a

sorry tale of how even a man who saw such tremendous

success and popularity in his lifetime had to hunt down

a Brahmin priest from Benares to perform the 'purifi-

cation' and thread ceremony that could effect legitimacy

on his coronation. Moreover, the services of the Brah-

min priesthood that consented to the exercise, had to

be compensated with significant monetary largesse.

Sectarian and divisive outfits like the Hindu Ma-

hasabha, the RSS and the Shiv Sena have used intimi-

dation to gloss over these historical facts periodically. A

rich alternate tradition in Maharashtra has, through the

works of Jayant Gadkari, N. R. Pathak, Govind Pansare

and Sharad Patil, periodically resurrected the real Shiv-

aji. Veteran trade unionist S. A. Dange in a famous lec-

ture called Tyanche Shivaji, Aamche Shivaji (delivered

to workers), protested in the late '50s against the ma-

nipulation of Shivaji into a 'Hindu' ruler, deliberately

ignoring significant efforts made by him within his

kingdom to give equal status to persons of different re-

ligious persuasions.

For the Shiv Sena, through its crude but popular

audio cassettes of Marathi povadas (folk songs), the

battle between Shivaji and Afzal Khan is a metaphor

for (and justification of) their current politics - demo-

nization of the Muslim minority, and the legitimization

of the violence used against them.

the don BosCo episode

In the light of this, it is particularly educative to see how

the organs of the state - both the police and the state

education department - functioned after the Shiv Sena

doled out its threat to the school management.

On the morning of September 17, 2001 after one

or two parents had failed to intimidate the school into

withdrawing the handbooks - a Shiv Sena Board out-

side the school displayed the outfit's intention of bring-

ing a protest march (morcha) against 'derogatory

remarks against Shivaji by calling him a Shudra' and

hurting religious sentiments! The moment the school

contacted me as the author of the handbook, I said that

we should offer to refer the 'controversial' part to a

committee of experts, but that intimidation and threats

to the school should be withdrawn.

We made vain attempts to get protection for the

school - given the violent antecedents of the Shiv Sena

- from the police.

However, instead of supporting this stand for dia-

logue and rationality taken by the school management,

the local police played a proactive role in demanding an

apology from the school before the protest. The result:

on the morning of the protest on September 19, 2001,

local Shiv Sainiks assembled and dispersed, having

achieved a 'victory.' Even more interesting is the role

played by the state education department under a 'sec-

ular' combine on that day. Representatives of the de-

partment approached the school management and

extracted an assurance that the book would be with-

drawn.
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Three major issues related to the conduct of public

servants arise from the controversy, and all have become

the subject matter of complaints by the management

and the author before the Maharashtra State Human

Rights Commission and the Maharashtra State Minori-

ties Commission.

One is the conduct of the police, both visibly and

behind the scenes. Secondly, there is the question of the

state education department seeking to control alternate

and dynamic renderings of history, as also experiments

in the creative teaching of history. Thirdly, and critically,

is the deep- rooted caste bias or hegemony evident in

the interpretation of all Indian history that affects the

factual position regarding Shivaji's caste background.

The barriers that he faced are well-documented histor-

ical research. It is taboo, however, to bring them before

young and inquiring minds, and herein lies the issue of

state controls on independent historical thought and re-

search. Through all of Monday, September 17, 2001,

despite repeated efforts by the school management to

Teesta Setalvad has researched Shivaji extensively. Here are
excerpts from the work of one of the oldest authorities on the
Marathas, the historian Jadunath Sarkar. In two books on the
issue, the historian has dealt with the ticklish issue of caste
that affected Shivaji's acceptance as a formal ruler:
'A deep study of Maratha society, indeed of society throughout
India, reveals some facts which it is considered patriotism to
ignore. We realize that the greatest obstacles to Shivaji's suc-
cess were not Mughals or Adil Shahis, Siddis or Feringis, but
his own countrymen. First, we cannot be blind to the truth
that the dominant factor in Indian life - even today, no less
than in the seventeenth century - is caste, and neither reli-
gion nor country. By caste must not be understood the four
broad divisions of the Hindus, which exist only in the text-
books and the airy philosophical generalisations, delivered
from platforms. The caste that really counts, the division that
is a living force, is the sub-division and sub-sub-division into
innumerable small groups called shakhas or branches (more
correctly twigs or I should say, leaves, they are so many!) into
which each caste is split up and within which alone marrying
and giving in marriage, eating and drinking together 
take place...
And each of these smallest sub-divisions of the Brahman caste
is separated from the other sub-divisions as completely as it
is from an altogether different caste like the Vaishya or Shu-
dra, e.g., the Kanyakubja and Sarayupari Brahmans of northern
India, the Konkanastha and Deshastha of Maharashtra.

Personal Jealousy Hindering Shivaji
Shivaji was not contented with all his con-quests of territory
and vaults full of looted treasure, so long as he was not recog-
nised as a Kshatriya, entitled to wear the sacred thread and
to have the Vedic hymns chanted at his domestic rites. The
Brahmans alone could give him such recognition, and though
they swallowed the sacred thread, they boggled at the Ve-

dokta. The result was a rupture... Whichever side had the
rights of the case, one thing is certain, namely, that this in-
ternally torn community had not the sine qua non of a nation. 
Nor did Maharashtra acquire that sine qua non ever after. The
Peshwas were Brahmans from Konkan, and the Brahmans of
the upland (Desh) despised them as less pure in blood. The
result was that the state policy of Maharashtra under the Pesh-
was, instead of being directed to national ends, was now de-
graded into upholding the prestige of one family or social
sub-division.
Shivaji had, besides, almost to the end of his days, to struggle
against the jealousy, scorn, indifference and even opposition
of certain Maratha families, his equals in caste sub-division
and once in fortune and social position, whom he had now
outdistanced. The Bhonsle Savants of Vadi, the Jadavs of
Sindhkhed, the Mores of Javli, and (to a lesser extent) the
Nimbalkars, despised and kept aloof from the upstart grandson
of that Maloji whom some old men still living remembered to
have seen tilling his fields like a Kunbi! Shivaji's own brother
Vyankoji fought against him during the Mughal invasion of
Bijapur in 1666.
Shivaji's religious toleration and equal treatment of all sub-
jects: He stands on a lofty pedestal in the hall of the worthies
of history, not because he was a Hindu champion, but because
he was an ideal householder, an ideal king, and an unrivalled
nation-builder. He was devoted to his mother, loving to his
children, true to his wives, and scrupulously pure in his rela-
tions with other women. Even the most beautiful female cap-
tive of war was addressed by him as his mother. Free from all
vices and indolence in his private life, he displayed the high-
est genius as a king and as an organiser. In that age of reli-
gious bigotry, he followed a policy of the most liberal
toleration for all creeds.'

— House of Shivaji by Jadunath Sarkar

Jadunath Sarkar - The Evils of Caste
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contact the local police station for protection from the

Shiv Sena, the DCP S.S. Khemkar refused to respond.

The matter cannot be seen in isolation without consid-

ering the fear and terror that an outfit like the Shiv Sena

generates in Mumbai.

Only weeks before this incident, Shiv Sainiks had

displayed their political character by destroying the

Singhania hospital in Thane, north of Mumbai. The

hospital was burned down and two patients on life sup-

port systems died as a result. The provocation? Their

leader, Anand Dighe had died there! The police

watched silently as the mob proceeded with its agenda

of complete destruction - the hospital has since been

closed down and its employees rendered jobless. These

were the antecedents of the Shiv Sena that threatened

Don Bosco, Borivili with its agitation. In the week of

this agitation, women Shiv Sainiks had stormed into

the chambers of the Mumbai Municipal Commissioner

and roughed him up. Yet what does the police do in

these circumstances to reassure a school which young

children attend?

Despite it being made clear repeatedly by the

school management and the author that the issue was

open for dialogue and discussion, the police, through

the local DCP S.S. Khemkar, pressurized the school

into completely withdrawing the handbook. Section

144 (order against assembly with weapons) was in force

due to the tensions following the events in the USA. In

spite of this, instead of prevailing upon the Shiv Sena

to stop their demonstration, which given their procliv-

ities, could turn violent, the Commissioner, through the

DCP, used his physical presence at the school, threats

and intimidation to simply make the school 'apologize'

to the Shiv Sena and promise to 'withdraw' the book.

Serious questions on the rule of law and the duties

of both the police and the state education department

are raised here. One, the intimidation / threat / protest

was declared by the Shiv Sena (with its well known

background) against its target - a school - a minority

institution with impeccable standards. Instead of con-

trolling the offenders through lawful means, the police

target the institution that is facing intimidation.

The same approach was followed by the 'second

state functionary, the State Education Department.

Under law and the codes governing the SSC school

board, there is nothing to prevent schools from using

material to enhance the syllabus. And yet the state gov-

ernment responds to the Shiv Sena intimidation with

suspicious promptness. Maharashtra, like other states in

the country, has seen the mushrooming of several thou-

sand institutions run by the RSS / VHP that freely in-

troduce supplementary texts, which spread hatred and

division. Does the state government, under 'secular' dis-

pensations, ever dare to send them an investigatory note?

Why is it that efforts to rationalize history and cleanse it

of the cobwebs of bigotry, pose such a challenge to our

institutions? Why are those who blatantly promote big-

otry and stereotypes not seen as the real threats?

the legal situation

The matter presently lies before the Maharashtra State

Human Rights Commission. Meanwhile, in a parallel

move, the Borivili police station has instituted an inves-

tigation under the Indian Penal Code against the author

of the book. The police also claim to have approached

the state government for sanction to prosecute the au-

thor for 'outraging communal harmony!'

According to the Code that binds schools in the

state, the section on 'Curriculum-Syllabus - Regulation

42' says: 'Schools shall follow the syllabuses laid down

or specifically permitted by the Department for use in

classes V-VII and by the Maharashtra State Board of

Secondary and Higher Secondary Education for classes

VII-X and FYJC- SYJC or by the Council for ISC Ex-

amination as the case may be, from time to time.' The

restriction is to simply adhere to the guidelines in the

syllabus. There are special regulations under the Code

that allow for the adoption of variations or of alterna-

tive curricula Rule 43.1: 'The managements of schools

may have the freedom, within the general framework

of the curriculum, to adopt variations so far as the syl-

labus for classes V-VII is concerned, provided that such

variations are brought to the notice of the Deputy Di-

rector and are duly approved by him. All such cases will

be fully reported by the Deputy Director concerned to

the Director.' 43.2: 'Managements of schools may adopt

alternative curricula for standards V-VII with the pre-

vious sanction of the Director, provided the curricula

conform generally to the main objectives underlying the

curriculum prescribed by the Department.'

Text-Books Rule 44.1: 'Schools shall not use text-

books, copy-books or atlases other than those sanctioned

by the Department, Maharashtra State Board of Second-

ary and Higher Secondary Education or the Council for

Indian School Certificate Examination, as the case may

be. Heads of schools are free to prescribe any suitable
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books for supplementary reading, subject to the general

instructions, if any, of the Director. For subject and stan-

dards for which there are no books on the sanctioned list,

schools may use any suitable books with the previous ap-

proval of the appropriate authority.'

international law

International law too encourages individuals to have

free access to independent research and material. Both

the International Covenant of Economic, Social and

Cultural Rights, and the International Covenant 

of Civic and Political Rights accord these rights to a 

citizen.

The International Covenant of Economic, Social

and Cultural Rights, is fairly explicit in this regard.

Article 13.1 states: 'The States Parties to the pres-

ent Covenant recognize the right of everyone to edu-

cation. They agree that education shall be directed to

the full development of the human personality and the

sense of its dignity, and shall strengthen the respect for

human rights and fundamental freedoms. They further

agree that education shall enable all persons to partici-

pate effectively in a free society, promote understand-

ing, tolerance and friendship among all nations and all

racial, ethnic or religious groups, and further the activ-

ities of the United Nations for the maintenance of

peace. 3: The States Parties to the present Covenant un-

dertake to have respect for the liberty of parents and,

when applicable, legal guardians, to choose for their

children schools, other than those established by the

public authorities, which conform to such minimum

educational standards as may be laid down or approved

by the State and to ensure the religious and moral edu-

cation of their children in conformity with their own

convictions. 4: No part of this article shall be construed

so as to interfere with the liberty of individuals and

bodies to establish and direct educational institutions,

subject always to the observance of the principles set

forth in paragraph 1 of this article and to the require-

ment that the education given in such institutions shall

conform to such minimum standards as may be laid

down by the State.' Article 15. 1 states: 'The States Par-

ties to the present Covenant recognize the right of

everyone: (a) to take part in cultural life; (b) to enjoy

the benefits of scientific progress and its applications;

(c) to benefit from the protection of the moral and ma-

terial interests resulting from any scientific, literary or

artistic production of which he is the author. 2: The

steps to be taken by the States Parties to the present

Covenant to achieve the full realization of this right

shall include those necessary for the conservation, the

development and the diffusion of science and culture.

3: The States Parties to the present Covenant undertake

to respect the freedom indispensable for scientific re-

search and creative activity.'

In essence, this covenant of international law gives

citizens, groups and educational institutions the inher-

ent right to pursue ideas and thoughts with freedom of

conscience, unshackled by restrictive national regula-

tions and standards. It is evident that Indian statutory

law lags reluctantly behind. More importantly, attitudes

regarding free thought and free association - guaranteed

as they are in the very formation of the National and

State Human Rights Commissions - are sorely wanting.

Governments are reluctant to create such bodies, and

thereafter grant them adequate powers. Wings of state

find them just another encumbrance as they will have

to be accountable to them later.

— April-May 2002   

The Story of 
Shivaji's Coronation

Apart from Jadunath Sarkar, the historian Govind
Sakharam Sardesai's New History of the Marathas,
too, notes the ticklish issues surrounding Shivaji's
coronation. 

'The Coronation;
By the beginning of 1673 the idea of a public coro-
nation began to mate-rialise, and when preparations
were fully completed, the event took place at fort
Raigad, on Saturday 5, June 1674, the day of the
sun's entering the constellation Leo.
The orthodox Brahman opinion was not favourable
to Shivaji's claim to be recognised as a Kshatriya by
blood, although he had proved this claim by action.
More than a thousand years had passed since such a
ceremony was last performed, and on that account
men's memories had been entirely dimmed.'

— New History of The Marathas by Govind
Sakharam Sardesai.



criminal Justice

In an age when politics is giving way to market, poor stand lesser
chance as judiciary too undergoes restructuring. This is called for to
suit the needs of market economy where billionaire's right to remain
super rich and plight of the most impoverished to be super-poor are
going to be accepted. Criminal Justice seems well and truly dead. The
criminal law protection of accused persons has been diluted over the

years in order to make it almost nugatory. It has disintegrated
because of the higher judiciary’s rulings that overrule not only their

own affirmations made in the past but also guarantees provided under
the Constitution to protect an individual’s life and liberty. 

SECTION 2
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The NHRC on Salwa Judum:
A Most Friendly Inquiry
The Supreme Court, which is hearing writ petitions on the Salwa Judum
in Chhattisgarh, asked the National Human Rights Commission to
constitute a fact finding committee that would prepare a report on
allegations “relating to violation of human rights by the Naxalites and
Salwa Judum”. The report, prepared by a group set up by the police
wing of the NHRC, makes no pretence of neutrality or objectivity. It
reads like a partisan statement, whose tone and tenor is to protect the
Salwa Judum and its image from being tarnished by allegations of crime.

K Balagopal



The Salwa Judum phenomenon has occasioned a num-
ber of reports, most of them strongly critical and the
patronage it gets from the state in Chhattisgarh. Not
many who know the situation in Dantewada (now
Dantewada and Bijapur) districts of the state and
who are fair-minded would quarrel with the criticism,

though there can be and there are differences in the assessment of what
exactly the Salwa Judum signifies. But the fair-minded observer would
be disturbed by the almost total absence of any critical comment on the
Maoists in most of the reports. 

While the fair-minded would only be disturbed, any partisan of counter-insurgency as

practised in the jungles and villages of south Bastar could be expected to find it intolerable,

and it was always a matter of time before someone would come out with a vengeful parody

of the discomfiting silence. Such a parody has now come out, but its author is not some

crony of Mahendra Karma but the National Human Rights Commission (NHRC). The re-

port produced by the NHRC after conducting an inquiry as directed by the Supreme Court

easily signifies the lowest point in that institution’s decade and a half of existence. 

The Supreme Court has been hearing two writ petitions questioning the collusive im-

punity given to the private militia known as Salwa Judum by the government of Chhattisgarh.

Some of the petitioners are concerned outsiders who have personally visited the affected areas

and seen the situation for themselves. and some are local people, tribal residents of the af-

fected area. They set out in detail the vicious violence of the Salwa Judum and the State’s

complicity with it. anyone who knows anything about Dantewada post-June 2005 knows

that whole villages have been set on fire and hundreds of people have been massacred by the

Salwa Judum in villages lying along a wide swathe running along the south and south-west

of the undivided Dantewada district, abutting Khammam district of andhra pradesh.

Fact Finding committee 

The Supreme Court felt it necessary to have a report on the allegations (“relating to violation

of human rights by the Naxalites and the Salwa Judum and living conditions in the refugee

colonies”), and chose the NHRC to do the job. The Court did not ask for conclusive inves-

tigation of the complaint, offence by offence. It asked the NHRC to examine/verify the alle-

gations by appointing “an appropriate fact finding committee with such members as it deems

fit”. The NHRC need not have appointed a committee out of its own members. It could

have chosen persons of some experience in such matters, and fairness of mind. or it could

have formed a committee of insiders consisting of its members with a judicial/administrative

background. For reasons best known to it, however, the NHRC directed its police wing to

constitute a fact finding committee. The director general (investigation) of the NHRC, per-

haps inevitably, constituted a team consisting of three officers of the Indian police service

(IpS) and other lesser police functionaries under his supervision. 

It was an unfortunate choice on all counts, and the report shows that in ample measure.

police officers, retired or in service, corrupt or upright, have generally expressed great appre-

ciation of Salwa Judum. Forever looking at armed insurgencies from the point of view of

armed counter-insurgency, they have seen in them an ideal tool: a vigilante group of tribal

communities that can be passed off as a people’s uprising and conveniently endowed with

the impunity required to do the State’s dirty work. The report shows that mere employment
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in the NHRC does nothing to change a policeman’s (or

woman’s) spots. a human rights perspective on insur-

gency or armed militancy, whether it has a slight or a

substantial popular base, is not easy for even the most

steadfast democrat. policemen and women with their

occupational distaste for usurpation of their excusive

monopoly of weapons will be the last to arrive at it. To

constitute a team consisting wholly of police officers to

enquire into the Dantewada (we will employ this as

short for Dantewada and Bijapur) situation was a most

unhappy decision, and tells poorly of the NHRC’s un-

derstanding of its task. 

The report makes no pretence of neutrality or ob-

jectivity. It has a 13-page introduction which is mostly

a harsh comment on the Naxalites, described at the very

outset as a “menace”, followed by a five-page chapter

titled “human rights violations by the Naxalites”. The

third chapter of just one and a half pages is on “human

rights violations by Salwa Judum” and another one and

a half pages on the “role of the local police, security

forces and Spos”. It concludes almost regretfully that

the Salwa Judum is no longer able to function outside

the relief camps. and then there is a lengthy chapter

running into 67 pages titled “findings” which gives the

report of the team’s investigation into the allegations

listed in the writ petitions. 

maoist actions 

It may be added that the Maoists did nothing to lessen

the prejudice. While the enquiry was going on, they

blew up high tension electricity transmission lines

plunging the entire region (four districts, to be precise)

in darkness for about 10 days. It was a senseless thing

to have done at any time, but a foolish act to boot when

an enquiry by the NHRC into the very allegations the

Maoists have been making for about three years was on.

Those who are not familiar with their ways may find it

strange that they chose just this time to do indulge in

such destruction, but such want of appositeness is not

strange or new with them. Whether they admit to it or

not, such expression of contempt of institutions and

processes of public justice under the State is quite com-

mon with the Maoists, though it has never prevented

them from demanding enquiries and lawful action by

such institutions against perpetrators of what they be-

lieve to be injustice. The NHRC team’s strong prejudice

against the Naxalites comes through in every sentence

of the sections dealing with them. In fact, reading the

report, one would be at a loss to know why the Nax-

alites are at all there: it appears that their only activity

has been to oppress the people. The minimum of credit

normally given to them even by the unsympathetic

middle class, namely that they put an end to extortion

by unscrupulous traders and corrupt civil servants, finds

no place in the report. an allegation which those who

have spent many more days in the area than the NHRC

team have never heard finds place in the report, namely

that “as per the diktat of the Naxalites, none of the

tribal children was allowed to continue his/her educa-

tion beyond the fifth standard”. It is almost certainly an

invention of the roadside relief camps. Interestingly, the

statements against the Naxalites are listed out without

necessarily prefixing them with a suitably cautious “al-

leged” or “supposed” (of the 16 allegations listed out

in the first three pages of the report, only one is graced

with the prefix “alleged” and another with “reported”),

but about the large mass of tribals from Chhattisgarh

who have run away to andhra pradesh it is said that

they were “allegedly” displaced by the Salwa Judum.

Could they have gone on a picnic? 

The prejudice comes out most starkly in the refer-

ence to tendu patta in paragraph 1.29. It is stated about

the adivasis that “Tendu leaves are the most important

source of their income”, which is substantially true. It

is then added that “the control exercised by the Nax-

alites over the collection and fixation of tendu patta

rates also caused indignation amongst the tribals”. Be-

tween these two statements there should, in all fairness,

be two more. one, the terrible exploitation of tribals

by the tendu patta contractors who got the strenuous

job of collecting the jungle leaf done for a pittance be-

fore the Naxalites entered the picture. Two, the fact that

Naxalite intervention increased the payment manifold

(about 50 times, in fact) over the period of 20 to 25

years that they have been active in the area. This is not

an exorbitant increase wrought by putting the gun to

the head, but a just increase commensurate with the

labour involved in the task of collecting the leaf, even

if, as often as not, it was achieved by putting a gun to

the contractor’s head rather than any agitation by the

leaf-pickers. In any case this has boosted the disposable

income in the hands of tribals substantially and has

been the single-most important economic benefit the

adivasis have got from the presence and the organisa-

tion of the Naxalites. If nobody in the relief camps or

the villages of Dantewada told the NHRC’s fact finding
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team of this, then it must be concluded that nobody

was willing or in a position to tell the truth. 

It is true that in addition to higher wage rate for

picking the leaf the Naxalites also demanded and took

“party fund” from the contractors, and that in the last

couple of years before the rise of the Salwa Judum the

tendu patta contractors withdrew from the business

over considerable areas to counter the pressure put

upon them by the Naxalites. It is also true that in the

year 2005 the government of Chhattisgarh decided to

dispense with the contractor in the tendu patta business

and replace him by cooperative societies of the tribals

themselves, against which the Naxalites gave a call for

strike, asking the adivasis to stop picking the leaf. This

could well have led to some “indignation” such as that

referred to by the NHRC’s report. But this way of put-

ting it would give a very different picture than that con-

veyed by the report. 

The origin of the Salwa Judum is explained in

terms that the Chhattisgarh government has been prop-

agating most vigorously. It is located in the gathering

of adivasi people in the village of Karkeli (wrongly

spelled as Kankeli) in Bijapur district in the summer of

2005 pursuant to the arrest of the village youth in the

aftermath of the blowing up of the Central Reserve po-

lice Force vehicle by the Maoists on May 5. It is said

that the people expressed resentment at such armed ac-

tions which bring repression upon their heads and con-

stitute a grave threat to the life and liberty of

able-bodied youth. This incident should be regarded as

beyond controversy since a Maoist-inspired publication

also speaks of the resentment. Though the said publi-

cation does not say so, this seems to have been followed

by meetings of tribal people at some villages nearby, such

as Tadmendri, Usikapatnam, ambeli, etc. The issue of

harassment faced by the adivasi people at the hands of

the police, who claimed to be pursuing Maoists, was dis-

cussed by these gatherings and it appears that many

blamed the Maoists for giving an opportunity to the po-

lice by their unilateral acts of violence. 

growth oF salwa Judum 

But the Salwa Judum did not grow by itself by a mul-

tiplication of such meetings. It grew only after Mahen-

dra Karma, a corrupt and over-bearing tribal leader of

the Congress party, who has an ancient grouse against

the Maoists and is a veteran of two Jan Jagran ab-

hiyans, entered the picture to create a “movement” out

of these instances of resentment. and from his entry

onwards, it is better described as a lynch-mob than as a

movement. The mob raided villages, forced the people

to join it on pain of death or burning of their dwellings,

and forced the most new recruits to compromise them-

selves by committing murder or arson in the next vil-

lage against adivasi people just such as themselves. 

There is no doubt that at all times the Salwa Judum

has consisted of some people who have a real grouse

against the Maoists, for which the Maoists have cer-

tainly given cause, but it has swelled its numbers by

such methods. and its main task has been to clear the

villages, first of Maoist sympathisers and then of all the

people, so that the terrain would be free for the security

forces to hunt and flush out the Maoists. This is a very

conscious decision taken by Mahendra Karma and

aided by the administration which set up or allowed the

setting up of the camps which came up as a rash all over

the south and south-west of the then undivided district

of Dantewada. The members of the NHRC team, all

of them experienced police officers, surely cannot pre-

tend ignorance of this tried and tested method of

counter-insurgency, which has been followed by many

a state, including our own in Mizoram? They do know,

and therefore strenuously avoid any interpretation of

the Salwa Judum that would even remotely suggest

such parallels. It is depicted instead as an adivasi peo-

ple’s protest movement against Naxalite oppression, “an

outburst of the pent-up feelings of the tribals who suf-

fered for long at the hands of the Naxalites”, “the peace-

ful movement by the villagers against the Naxalites”

which was “bloodied by Naxalite attacks”. 

The lengthy chapter titled “findings” sets out the

results of the investigation done by the NHRC team

into individual allegations contained in the writ peti-

tions, and those received from the people during the

team’s visit. a first reading gives the impression that

many of the allegations made by the petitioners before

the Supreme Court are unfounded. But a more careful

reading tells a more complex story. In some cases the

local people of the concerned village are reported to

have said to the NHRC team that the facts underlying

the allegation are not true, and therefore a conclusion

is recorded that it is false. In other cases the report says

that the village concerned is deserted or burnt down or

that the local people have expressed ignorance of the

matter, or that they have said that the whereabouts of

the persons alleged to have been killed are not known.
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In such cases the conclusion drawn is that the allegation

is “not substantiated”. 

To take just one instance, paragraphs 6.46, 6.46.1

and 6.46.2 deal with the allegation of the petitioners

that one Dallu Raut of Markapal was killed by the

Salwa Judum or security forces. The NHRC team in-

teracts with the villagers from Markapal at the Bairam-

garh camp, and it is confirmed that Dallu Raut indeed

died. But while they say it was the Naxalites who killed

him, in “cross-questioning some of them stated that he

had been killed by the Naga battalion”. The report adds

that there is no police record at all of his killing, and

concludes that in the result “the allegation that Dallu

Raut was killed by the Salwa Judum or security forces

could not be substantiated”. 

responsibilities oF a probe 

But who is to substantiate it? Investigation – since inves-

tigation is what the NHRC team has set out to do – is

not an adversarial game played by the complainant and

the investigator, where the investigator challenges the

complainant to prove to allegation and triumphantly

records his/her failure in case evidence is not forthcom-

ing. In the trial of a criminal case in a court, the law as

we follow in our country does say that the complainant

caries the burden of proving the allegation, and the case

will fail if the complainant fails to do so, but no law or

legal principle says that this applies to the investigation

of an offence. It is for the investigator to find out what

happened to the person whose whereabouts are not

known, how the deserted village got to be deserted, and

how the burnt village got to be burnt down, etc. 

The report of the NHRC reveals no such effort.

They have not even enquired with the local police as to

what investigation has been done about the burnt re-

mains of a village. or whether they know anything at

all about the whereabouts of the missing persons. or

who in their opinion as investigators caused the killing

of a dead body found in the villages or the jungle. With-

out so much as talking to the salaried investigators of

offences appointed by the state of Chhattisgarh how did

they record that a complaint could not be verified or

substantiated? If the team found no time to pursue their

investigation beyond talking to the people found in the

village concerned, if such village is still habitable and

habited, it should have recorded that it is in no position

to draw any conclusion. It cannot conclude that the

complaint is “unsubstantiated” or not verifiable. The

fact that having dismissed most of the allegations in

such manner, the report at the end adds that cases of

missing persons must be investigated, does not set right

the totally misleading impression that the “findings”

give. In some cases, where the allegation is that a person

has been killed by the Salwa Judum, the report finds

that the person has died in an “encounter” and declares

that the allegation is false. Indeed, in the conclusion it

is specifically stated that many of the persons listed by

the petitioners as victims of the Salwa Judum are “Nax-

alites killed in encounters with the security forces”. It

is found “significant” that many of the names listed by

the petitioners as victims of the State/Salwa Judum vi-

olence are found in a list of martyrs published by the

Maoists which was recovered in a police raid. It is not

clear what is significant about that. Why should not a

victim of Salwa Judum violence be regarded as a martyr

by the Naxalites? What difference does it make to the

complaint if such a victim turns out to have been an ac-

tivist of some Maoist forum such as the Dandakaranya

adivasi Kisan Mazdoor Sanghatana? 

salwa Judum and armed Forces 

Equally importantly, the opinion that someone officially

declared to have been killed in action by the security

forces should not be described as a victim of Salwa

Judum violence begs the question central to the whole

case: has any distinction ever been maintained in Dan-

tewada between the Salwa Judum and the police/

armed forces? The NHRC team does not answer the

question with evidence, but pleads very strenuously in

favour of such a distinction. It is said at more than one

point that the Salwa Judum should not be confused

with the police or armed forces operating in the area,

even with the special police officers (Spos) who have

in fact been picked from out of the most active partici-

pants of the Salwa Judum “movement”. This is where

the report reads like a partisan statement of the case and

not an impartial fact finding. In fact, the dominant tone

and tenor of the report is to protect the Salwa Judum

and its image from being tarnished by allegations of

crime. Even where it becomes necessary to admit that

the Salwa Judum has committed some offences, it is

hedged by a hurried caveat that the Naxalites did worse.

Where it becomes necessary to recognise that the police

have not registered any offence against the Salwa

Judum it is again quickly added that even before the

Salwa Judum entered the scene, many crimes commit-
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ted by the Naxalites would go unreported because the

people were afraid to complain. This certainly does not

answer the complaint, because the police never desisted

from registering a crime in the context of Naxalite of-

fences of which they had information for the reason

that no one gave a complaint. In the case of Salwa

Judum even murder and arson in public within the

sight of the police have gone unrecorded. 

tactic oF counter-insurgency 

But to be fair to the NHRC team, they are not partial

to this particular creation of Mahendra Karma but to

the principle underlying it: a valuable tactic of counter-

insurgency in the eyes of the police, which should not

be delegitimised even if it means overlooking evident

instances of violation of the canons of the rule of law.

Even such a routine experience which every visitor has

had, namely, the stopping and checking of vehicles and

collection of a toll by the Salwa Judum, is not acknowl-

edged. That is also said to be “not substantiated”. Well,

one can only say that if the NHRC team had gone

around without police escort, they themselves would

have been stopped and checked, which is the best type

of substantiation. and if they had gone around in a ve-

hicle with an andhra pradesh registration, as many

were constrained to, they would have experienced a

trepidation that would have ruled out the conclusion

that this is no different from the joyous collection of

money at festival times, said to have been “traditionally

done by tribals in Bastar since many years”. (Do not

even non-tribal villagers indulge in such innocent if ir-

ritating pastimes in other states? and have the police

not distinguished this from extortion?) 

one fact must have struck the NHRC team, who

are trained investigators, one presumes. Where the al-

legation of an atrocity is refuted categorically by the

people in the Dantewada villages they visited, it is on

the basis of clear statements, right or wrong. Where its

truth is a possibility, the information given by the vil-

lagers is vague and uncertain. and the specific informa-

tion given by displaced people whom the team met

across the border in andhra pradesh turns out to be

more solid than the petitioners’ allegations. a very clear

request was made to the NHRC before its team set out

to do the enquiry, that public hearings be held in Etur-

nagaram and Bhadrachalam, the scheduled area head-

quarters of Warangal and Khammam districts of

andhra pradesh, respectively, after giving public notice.

The reason is that the severest victims of Salwa Judum

have run away to these two districts and there is greater

likelihood of the team getting frank views and candid in-

formation here than within the sight and hearing of the

Salwa Judum across the border. For, those who are left

behind in the villages of Dantewada are those who are

with the Salwa Judum or those who have decided to live

with the Salwa Judum. This, by the way, may well ac-

count for a part though not all of the negative views

heard by the NHRC team in the villages of Dantewada.

There was no response to this request from the NHRC. 

However, while a sub-team of the NHRC team

visited a few villages in andhra pradesh without public

intimation, a public hearing was held in Cherla in

Khammam district, which is away from the area of the

largest concentration of displaced people’s settlements

in the district, and is inaccessible to those in Warangal.

In that hearing the statements of a few of the displaced

persons were recorded. The NHRC team may not have

realised it, but the people who came before them at

Cherla are Telugu-speaking tribes from across the bor-

der who are not among the worst victims of the Salwa

Judum. The worst victims are the tribal community de-

scribed as Muria in Chhattisgarh and gotti Koya or

gutti Koya in andhra pradesh. a systematic gathering

of their stories would have counter-balanced the views

heard in the camps and the villages of Dantewada. 

The team had the opportunity of hearing only one

batch of them, in the sitting held at Dantewada on June

10, 2008. people from Nendra who were driven into

andhra pradesh by the Salwa Judum gave their testi-

monies, but the report treats their statements with scep-

ticism. This need not surprise any one because even the

reluctance of the displaced persons living in wretched

conditions in andhra pradesh to return to Chhattisgarh

is found “intriguing” because the NHRC team believes

that the Salwa Judum “is no longer its original self ”

(which seems to contradict the view expressed else-

where in the report that the Salwa Judum was always a

benign people’s movement). Though continued “ap-

prehensions” regarding Salwa Judum are not ruled out

as a reason, that obviously does not account for the in-

triguing character of the reluctance. The real motive is

suspected to be that the Naxalites do not want them to

go back and be won over by the State and the Salwa

Judum. predetermined conclusions could go no farther. 

— January-February 2010
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Right to Legal Aid
If the persons accused of terror crimes are not the real wrongdoers
and their conviction takes place due to the absence of lawyers to
defend them, the naïve public may heave a sigh of relief thinking
that the criminals have been incarcerated whereas dangerous
elements may be roaming free. It is precisely when the accusations
are grave and of a political nature, as indeed most terrorist crimes
are, that the constitutional safeguards of legal aid be more
strenuously enforced.

c o l i n  g o n sa lV e s

The bomb blast in the court premises of Uttar pradesh
and the subsequent speeches of lawyers at meetings
exhorting their colleagues not to appear for the ac-
cused in the resultant bomb blast cases once again
raises the critical issue of legal aid for the accused in
cases relating to terrorism. There was a similar at-

tempt made in gujarat after the godhra incident where there was a
strenuous attempt made to pass a resolution at the Bar to the effect that
no lawyer would appear for the godhra accused. It must be said to the
credit of the lawyers in Uttar pradesh that attempts to pass a similar
resolution have, at least at the time of the writing of this article, been
thwarted by others who, in the finest tradition of the Bar, have argued
that every accused person has a right to legal aid which is not premised
upon the nature of the offence. In fact, more serious the offence more
urgent becomes the need for legal aid.  

In Hoskot's case, interpreting article 39(a) of the Constitution, the Supreme Court held

that it was mandatory for the state to provide free legal aid. This requirement was not satisfied

by the appointment of a junior lawyer. The accused were to be fully informed about their

rights and preferably provided with legal assistance of their choice. Reasonable remuneration

was to be paid to the lawyer. Free transcripts of the relevant documents were to be given and

facilities extended for the filing of an appeal. 

In Ranchod Mathur's case, the Supreme Court held that indigence could never be a

ground for refusing legal aid. The court condemned the practice of sessions judges not ap-

pointing advocates for the poor accused even in grave cases. What was needed, the court

said, were competent counsels not patronising gestures such as assigning raw entrants to 

the Bar. 

lawyers who argue that persons accused of committing a terrorist offence are not worthy

of legal representation misunderstand the nature of a criminal trial and the constitutional re-

quirements of legal aid. If a person may be falsely accused of a minor offence surely that con-



tingency is possible even for a serious crime. In fact, it

could be said that in serious crimes of political nature

the tendency of the police and the state to rope in per-

sons unconnected with the crime only to settle old po-

litical scores, is more acute. 

likewise, where a terrorist crime is given a com-

munal hue by the media and politicians, there could

well be a tendency for the police to arrest persons with-

out evidence merely because they belong to a particular

community and had, on some earlier occasion, a brush

with the law. It is precisely when the accusations are

grave and of a political nature, as indeed most terrorist

crimes are, that the constitutional safeguard of legal aid

be more strenuously enforced. There is much case on

the proposition that in capital cases senior counsels

ought to be provided by the court if the accused is in-

digent. 

The second error made by those who advocate a

boycott of the accused relates to the nature of a criminal

trial. The purpose of a criminal trial is not the punish-

ment of the accused but the discovery of truth. The ad-

versarial system has been designed to break down false

cases, uncover lies and thereby do justice to persons

falsely accused by the police. Even a well-meanings po-

lice officer acting bonafide could come to a genuine

conclusion that a person is guilty of a crime and yet dis-

cover during trial that he has made a terrible mistake.

The role of a lawyer in such a system is critical. Without

a lawyer a criminal trial would be a farce. 

The consequences of a wrong conviction are disas-

trous for the rest of the society. If the persons accused

in the Up bomb blast cases are not the real wrongdoers

and their conviction takes place due to the absence of

lawyers to defend them, the naïve public may heave a

sigh of relief thinking that the criminals have been in-

carcerated, whereas dangerous elements may be roam-

ing free. The price for such shortcuts is always paid by

society such that it bears the burden of a criminal justice

system without justice. This is why legal aid is consti-

tutionally provided not merely for the accused but for

the safety of the whole of society. 

— January-April 2009
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Sacrificing Rights for 
Development
There can be little doubt that the judiciary has failed to protect the socio-
economic rights of the common people.  The courts have also allowed
sacrificing civil liberties on the ground of ‘State security’ by upholding the
constitutional validity of several highly draconian legislations. part of this
can be explained by looking at the class structure of the Indian judiciary.

p ra s h a n t  b h u s h a n
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anyone familiar with India would be aware of the re-
markable paradoxes of the country characterised by
obscene wealth in the hands of a few “billionaires”
among whom are four of the ten richest men in the
world, existing side by side with appalling poverty
where more than 78 percent of the population lives

on less than Rs 20 (45 cents) per day. The paradox of a “Shining India”
comprising of the largest force of IT and financial services professionals
aspiring to make India an economic “superpower”, living alongside the
largest slum population in the world who live without electricity, run-
ning water and sanitation, amidst unimaginable filth. More than
100,000 farmers have committed suicide in the country in the past ten
years. It ranks lower than many Sub Saharan countries in the Human
Development Index. 

In 1991, India adopted the World Bank-IMF model of “Structural adjustment”, popu-

larly known as the lpg programme, characterised by liberalisation, privatisation and glob-

alisation. Since then, the rate of gDp growth increased substantially from 3-4 percent to

reach 9 percent in 2007-08. During this period the number of millionaires increased manifold

as did the average income of the top ten percent of the population. The number of persons

living in acute poverty during the same period however continued to grow. The arjun Sen-

gupta report shows that 78 percent of the Indian population (836 Million) now lives on less

than Rs 20 (45 cents) per day.i The average availability of nutrition to people also declined

during the same period, most clearly indicating that this spurt in growth, far from being in-

clusive, was achieved at the expense of the poor and marginalised sections of society. accord-

ing to one of India’s leading economists, Utsa patnaik, “Expenditure data from the National

Sample Survey organisation’s 61st Round (2004-05) shows that rural and urban per capita

cloth consumption, real food expenditure, and calorie intake have all declined from their al-

ready low levels since 1993-94. This country remains a Republic of Hunger with a larger

proportion of ordinary people being relentlessly pushed down to worse nutritional status.

as the tables show, the proportion of rural population unable to access 2,400 calories daily

climbed from 75 percent in 1993-94 to a record high of 87 percent by 2004-05. The corre-

sponding percentages for urban India, where the nutrition norm is lower at 2,100 calories,

are 57 percent and 64.5 percent.” ii

That was not surprising, since a lot of this “growth” was achieved by acquiring the tra-

ditional lands of poor farmers, particularly tribals, for mining, real estate projects and “Special

Economic Zones”, promoted by business houses. as the rich/poor divide increased during

this period, we have seen the growth in the strength of left wing Maoist insurgencies that

now control a significant part of the country. 

In an attempt to deal with this numbing poverty of the majority of the people who are

unable to even access the judicial system of the country, the Supreme Court, 30 years ago,

created a new jurisdiction that has come to be known as “public Interest litigation (pIl)”.

The basis of this jurisdiction was the creative and expansive interpretation of the article 21

right to life and liberty. The court declared that the fundamental right to life did not merely

guarantee citizens the right to an animal existence or merely protection from being put to

arbitrary and unreasonable bodily harm by the state, but to live a life of dignity. This meant

that citizens had the right to food, water, shelter, education and health etc., which were all



progressively declared by the Supreme Court to be part

of article 21. In a further innovation, the court also de-

clared that article 21 also encompasses the right to live

in a clean and decent environment. The court also de-

clared these rights to be enforceable and by a series of

judgements mainly during the 1980s it directed the ex-

ecutive to provide these basic amenities in various

ways.iii Thus, it declared that it had the Constitutional

right and the duty to direct the government to provide

these amenities if citizens were deprived of them. Not

only this, it also liberalised the concept of locus Standi,

by declaring, that in a country like India, where the ma-

jority of citizens are too poor and without resources to

approach the courts themselves, anyone could approach

the courts on their behalf pro bono. The pIl revolu-

tion, as it came to be known, initially generated great

hope that the courts would force the executive to adhere

to the Constitutional mandate of fashioning India as a

“Socialist, Secular, Democratic, Republic.” During the

1980s, there were several path-breaking judgements

from the courts that kept this hope alive.  

There were judgements liberalising civil liberties.

It was held that handcuffing of prisoners and undertri-

als was inhuman and a violation of their article 21

rights.iv It was held in Maneka gandhi’s casev that a per-

son could not be deprived of her passport without no-

tice and a hearing. In several cases, the court laid down

extensive guidelines about the treatment of prisoners

and undertrials, particularly women.vi However in the

infamous Habeas Corpus case during the emergency of

1975-77, when fundamental rights had been sus-

pended, the court held that even a writ of Habeas Cor-

pus did not lie during an emergency, even against illegal

detention.vii More recently, in the 1990s the court also

laid down extensive salutary guidelines about the man-

ner in which the police could deal with people while

carrying out arrests.viii It also held that in a case of tor-

ture in police custody, the courts exercising writ juris-

diction could also directly award compensation to the

victim or his family and also order the prosecution of

the offender.ix

However from the mid 1990s, we can see that the

court has often sacrificed civil liberties on the ground

of “State security”. This is apparent in the manner in

which it has upheld the Constitutional validity of sev-

eral highly draconian legislations such as the armed

Forces Special powers act (aFSpa), The Terrorist and

Disruptive activities act (TaDa) and the prevention

of Terrorism act (poTa).x The impunity given to the

security forces under the aFSpa has enabled them to

torture, rape and kill thousands of people in Kashmir

and the north east (where the act is in force), without

any accountability. TaDa and poTa both contained

provisions making confessions made in police custody

admissible and made it virtually impossible for anyone

accused under the acts to get bail. Though TaDa and

poTa have been repealed, similar provisions have been

engrafted in the Unlawful activities prevention act

(Uapa) (without, however, the admissibility of police

confessions). Under the cover of the Maoist insurgency,

the police have been increasingly resorting to targeting

human rights activists under these draconian laws. one

of the cases which illustrates the increasingly illiberal at-

titude of the Supreme Court towards civil liberties is

the much publicised case of Dr Binayak Sen. He is an

internationally celebrated medical practitioner from a

premier medical college of the country, who has spent

his life in setting up community health clinics in some

of the most backward tribal areas of India, where there

were no public health facilities. He was awarded the

prestigious Jonathan Mann award for public health

services. While working there, he came across many

cases of gross human rights abuses of the tribals at the

hands of police and a private mercenary army called

Salwa Judum that is funded and armed by the state. He

therefore also started working with the people’s Union

for Civil liberties as its general secretary for the state of

Chhattisgarh. In May 2007, he was arrested under the

Unlawful activities act and the Chhattisgarh public Se-

curity act on the charge of having carried out two let-

ters from a Maoist in jail to his comrade outside. Sen

had been meeting him in connection with his medical

condition as well as his complaints of human rights vi-

olations in jail. None of these letters are alleged to con-

tain any subversive material. Yet he is charged with

having assisted a member of a banned organisation. For

the last 22 months, the Supreme Court has denied him

bail while the trial drags on. Though more than 22

Nobel laureates from around the world had appealed

for his release, the court did not even deem it fit to even

give a reason for refusing bail and rejected his bail by a

one word order “Dismissed”. This case strikingly illus-

trates the illiberal attitude of the apex Court towards

the civil liberties of the poor and underprivileged, in-

cluding those who work for them. 

This attitude is also apparent in a recent judgement
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of the Supreme Court by which it struck down the

Constitutional validity of the Illegal Migrants (Deter-

mination by Tribunals) act, which had been enacted to

provide for a judicial tribunal to determine any dispute

regarding the nationality of a person. prior to that, the

police used the draconian ‘Foreigners act’ to harass and

deport anyone (particularly poor Bengali Muslims) ac-

cusing them of being foreigners, without affording any

recourse to a judicial determination of any dispute on

that. Those challenging the IMDT act had alleged that

the protracted proceedings before a judicial tribunal

were coming in the way of the summary deportation

of persons accused by the police of being foreigners.xi

Being conscious that an act of parliament could

only be struck down if parliament lacked legislative

competence to enact it, or if it violated a specific provi-

sion of the Constitution, the court opined that the act

violates article 355 of the Constitution, which man-

dates the Central government to protect the states

against external aggression and internal disturbance! It

went on to say that the onerous provisions of the act

and rules makes it virtually impossible to expel foreign-

ers and therefore the act encourages infiltration of ille-

gal migrants from Bangladesh, which amounts to

external aggression against India! 

The court also ruled that the applicability of the

IMDT act only to assam made it discriminatory and

violative of article 14, since other states did not have

to adhere to the more stringent provisions of the IMDT

act before pushing out persons designated as foreign-

ers. In saying so, the court completely overlooked the

fact that the IMDT act as such was applicable through-

out India. However, the government had not notified

it for other parts of the country except assam. But that

was an executive lapse and other pending petitions

sought precisely the direction from the court – that the

government be directed to notify the IMDT act for

other parts of the country. If the tribunals under the act

were not acting expeditiously (which courts hardly even

do), they could have directed the government to take

whatever steps were required to fix it. 

In fact one would have expected the Supreme

Court that is constitutionally mandated to protect the

fundamental rights of citizens, to have declared the For-

eigners act unconstitutional, as it allows the authorities

to throw out citizens alleged to be foreigners, without

a judicial determination. Instead, the court says, “a

deep analysis of the IMDT act and the rules made

thereunder would reveal that they have been purposely

so enacted or made so as to give shelter or protection

to illegal migrants who came to assam from

Bangladesh on or after March 25, 1971 rather than to

identify and deport them.” Clearly, this judgement re-

flects an authoritarian and fascist mindset that the po-

lice must have the authority to throw out anyone they

want without the impediment of independent judicial

scrutiny. and this, coming from the court that had been

fully informed about the high handed and inhuman

manner in which the authorities had been treating citi-

zens under the Foreigners act, is atrocious. The court’s

attitude completely justifies the observation contained

in the report of the Citizen’s Campaign for preserving

Democracy, where it was said, “Right from roundup

and arrest, to the supposed ‘hearing’ and deportation,

no lawful procedure is being followed by the authori-

ties. The entire process contributes to and manifests

criminalisation and communalisation of the state and

the corruption of its legal and judicial institutions”. 

another clearly noticeable trend is that the court

has been often liberal in making grand pronouncements

about rights—it is often slow to implement them. In

many cases, the actions of the court betray an ambiguity

about the seriousness of its beliefs in those rights. For

example, in DK Basu’s judgementxii on the rights of ar-

restees and detainees has been wantonly flouted by the

authorities, but rarely has the court applied the princi-

ples of Nilabati Baheraxiii in awarding compensation to

the victims or ordering the punishment of offending

police officers. The wide gap between the rights de-

clared by the court and their actual implementation is

evident even more starkly in the judgements on socio-

economic and environmental rights.

In the 1980’s, the Supreme Court, in case after

case, while liberally construing article 21, held that it

includes the right to shelterxiv, the right to foodxv, the

right to educationxvi, the right to health carexvii and the

right of street vendors to earn a livelihood by hawking

on the streets.xviii

In olga Tellisxix, the court held that pavement

dwellers residing on the public pavements of Mumbai

had a right to hearing before they were to be evicted by

the municipal authorities and a right of resettlement if

they were evicted. In Bandhua Mukti Morcha,xx the

court held that workers can’t be held bondage because

of loans that they or their ancestors had taken from

their employers. The court has gone on to hold that in-
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ternational covenants that India had signed could be

read into municipal law for invoking socio-economic

rights from the articlexxi. Thus in Vishaka, 21 the court

issued various binding guidelines to prevent the sexual

harassment of women.  

The court has, however, been most inventive in

using article 21 to create the right to environmental

protection.  In a series of judgments, it held that the

right to a clean and healthy environment is also a part

of article 21. While doing so, individual benches of the

court used their own subjective understanding of what

was needed for a healthy and clean environment.  Some

important principles were also evolved, such as the pre-

cautionary principle. The principle was stated thus: 

“The precautionary principle suggests that where

there is an identifiable risk of serious or irreversible

harm, including, for example, extinction of species,

widespread toxic pollution or major threats to essential

ecological processes, it may be appropriate to place the

burden of proof on the person or entity proposing the

activity that is potentially harmful to the environment.”

It is also explained that if the environmental risks

being run by regulatory inaction are in some way “un-

certain but non-negligible”, then regulatory action is

justified. This will lead to the question as to what is the

“non-negligible risk”.  In such a situation, the burden

of proof is to be placed on those attempting to alter the

status quo.  They are to discharge this burden by show-

ing the absence of a “reasonable ecological or medical

concern”. That is the required standard of proof.  The

result would be that if insufficient evidence is presented

by them to alleviate concern about the level of uncer-

tainty, then the presumption should operate in favour

of environmental protection.”xxii

In several judgements, the court ordered stoppage

of polluting effluents into various rivers, closing down

of polluting industries near the Taj and in Delhi,

forcible conversion of all commercial vehicles plying in

Delhi to compressed natural gas fuel, clearing of the

ridge in Delhi of all structures, etc.  and then there is a

long running case regarding deforestationxxiii (TN go-

davarman) in which a permanent bench has been con-

stituted, which sits almost every week consisting of the

chief justice and two other judges.  This bench made a

series of orders to stop non-forest activities in forest

areas and even to close down saw mills in and around

forest areas in the country.  It even passed an order de-

claring that no non-forest activity could be carried out

in a forest area without the permission of the court.xxiv

The Forest Conservation act 1980 required the permis-

sion of the central government for such non-forest ac-

tivity in forest areas.  In this case, the court by judicial

fiat mandated the permission of the court for permit-

ting such activity in any forest area of the country. Thus,

each case has to come to the Supreme Court for per-

mission. However, before examining a case the court

directed them to be examined by an expert committee

set up by the Court, known as the Centrally Empow-

ered Committee, whose advice the court normally fol-

lows. However, the court’s action in such matters has

often been whimsical, with poor tribals getting short

shrift while powerful corporates get favourable treat-

ment.  

If one examines the recent record of the Supreme

Court in its environmental activism, two trends are im-

mediately clear.  First, when environmental protection

comes into conflict with socio-economic rights of the

poor and the marginalised, the poor usually get short

shrift and secondly, when environmental protection

comes into conflict with powerful vested commercial

and corporate interests or what is perceived by the court

to be “development”, environmental protection usually

get short shrift. 

as the court’s powers increased with the widening

use of public Interest litigation (pIl), the executive

also began to view it as a handy method for the gov-

ernment to do what it wants to do under the cover of

the court, without having to be made democratically

accountable for its acts. Thus, if the poor slum dwellers

were to be removed to make way for fancy apartments,

shopping malls or 5 star hotels, the courts were found

as a convenient tool. The government was afraid to take

responsibility for such decisions because of the fear of

democratic backlash in the next election (fortunately

the poor also have equal votes as the rich). The courts

were ever willing to clothe such “unpopular decisions”

with the authority of law, since they are not account-

able, democratically or otherwise. Howard Zinn, au-

thor of A People’s History of the United States, puts it

beautifully: “The Rule of law does not do away with

unequal distribution of wealth and power, but rein-

forces that inequality with the authority of law. It allo-

cates wealth and poverty in such indirect and

complicated ways as to leave the victim bewildered.”

In the last few years, tens of thousands of slum

dwellers living in Delhi and Mumbai have been evicted

A  C O M B A T  L A W  A N T H O L O G Y60



by the high courts of respective cities on the ground

that they were polluting the environment. The Delhi

High Court passed orders to demolish more than

40,000 temporary slum dwellings on the banks of Ya-

muna on the presumed ground that they were polluting

the river though there was no such evidence to prove

that. The demolition was ordered without serving no-

tice to the slum dwellers and no alternative housing was

allocated.  This deprived them of shelter and thus vio-

lated their article 21 rights as declared by the Supreme

Court in Chameli Singh’s case.xxv The Supreme Court

refused to stop demolitions that effectively threw the

poor slum dwellers out on the streets in the searing heat

of the summer.  However, when the same land was

thereafter sought for the construction of fancy apart-

ments, complexes and shopping malls (ostensibly for

the commonwealth games), the Supreme Court did not

deem it fit to stop the construction. This was in com-

plete violation of the norms of the environmental pro-

tection agency that no permanent structures could be

set up on the riverbanks.  Infact, the Supreme Court

stayed the order of the Delhi High Court that ordered

further investigation into the matter by another expert

committee. 

The same double standards were apparent in the

case of Delhi ridge which was ordered to be cleared by

the Supreme Court of all structures, including tempo-

rary shanties housing poor people, on the ground that

it was ecologically sensitivexxvi (MC Mehta) and part of

the lungs of Delhi.  However, when five star hotels and

shopping malls were constructed on the same ridge

without any environmental clearance, which was re-

quired by the law, the court did not stop the construc-

tion and allowed them to come up on the same land

where small temporary dwelling units of the poor were

not allowed. The Court went on to say in its judge-

ment: 

“Had such parties inkling of an idea that such clear-

ances were not obtained by DDa, they would not have

invested such huge sums of money. The stand that

wherever constructions have been made unauthorisedly

demolition is the only option cannot apply to the pres-

ent cases, more particularly, when they unlike, where

some private individuals or private limited companies

or firms being allotted to have made contraventions,

are corporate bodies and institutions and the question

of their having indulged in any malpractices in getting

the approval or sanction does not arise.”xxvii

The recent attitude of the court towards slum

dwellers is summarised by the observation of Justice

BN Kirpal in almitra patel’s casexxviii in which he said

in the context of giving alternative land to evicted slum

dwellers, “Rewarding an encroacher on public land

with free alternate site is like giving a reward to a pick-

pocket.” So in the eyes of the court, large corporates

cannot indulge in malpractice and slum dwellers are

pickpockets!

India has a large tribal population which has tradi-

tionally lived within forests and their rights have not

been recognised or declared for more than a century

with the result that many of them continue to live in

forests that have been declared as reserve or protected

forests, without declaration of their rights, in them. Re-

cently, parliament passed the Forest Rights act giving

rights to forest dwellers over the land on which they

were residing for more than a certain number of years.

This act has been stayed by several high courts on the

ground that this will lead to destruction of forests, how-

ever, forests have been best preserved mostly in these

areas where forest dwelling tribes have been living.

However, the Supreme Court has been very solicitous

towards large corporates like posco and Vedanta in al-

lowing them mining leases in large tracts of pristine

forestland.  This was allowed by the Court, despite the

fact that these mining leases in forestlands would dis-

place thousands of tribal families and that the Supreme

Court’s own expert committee had strongly recom-

mended against giving these leases on environmental

grounds.xxix

In the Narmada Bachao andolan (NBa) case,xxx

Justice Bharucha, pointed out that the Sardar Sarovar

Dam project was proceeding without a comprehensive

environmental appraisal and without the necessary en-

vironmental impact studies. The majority of judges still

went on to approve the project and allowed it to go on

without any comprehensive environmental impact as-

sessment that was compulsory even according to the

governments’ rules and notifications. The underlying

reasons and ideology behind the subordination of the

cause of the environment to the cause of “develop-

ment”, is also evident from the majority judgement.

There are several passages in the majority judgement,

extolling the virtues of the kind of development

brought in by large dams. The judgement goes on to

gratuitously emphasise the myth that the Bhakra dam

was responsible for the green revolution in the country.
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This came despite the fact that the court had specifically

restrained the petitioner, NBa, from making any sub-

missions on the pros and cons of large dams. The court

also went on to make disparaging remarks against the

NBa as being an anti-development organisation. 

The same subordination of environmental interests

to the cause of “development” is evident in the Supreme

Court’s judgement in the Tehri Dam case,xxxi where the

government’s own expert committee had given an elab-

orate report pointing out a series of violations on which

the ministry of environment had given environmental

clearances to the project. The committee pointed out

that a number of studies that were necessary to evaluate

the environmental impact of the project had not been

conducted and had recommended that these be imme-

diately conducted. Justice Dharmadhikari held that in

order to ensure compliance with the conditions of en-

vironmental clearance, it was necessary to constitute an

independent expert committee that would monitor the

compliance with these conditions, and further construc-

tion of the dam could only proceed only after the expert

committee agrees. The majority judges, however, did

not even bother to ensure compliance with the condi-

tions of environmental clearance of the project. again,

the judgement makes remarks extolling the virtues of

development projects like such large dams. 

This attitude showing the court favouring “devel-

opment” over the rights of ousted or the environment

is most clearly evident in the manner in which the court

has sought to push the mega project called “interlinking

of rivers”. on Independence Day in 2003, a paragraph

was added in the president’s speech that interlinking of

rivers could perhaps solve the problems of floods and

drought in the country. This paragraph was enough for

a lawyer appointed by the Supreme Court as amicus cu-

riae (to assist the court) in the Yamuna pollution case

to file a short application praying that the court should

direct the government to take up this project. as if on

cue, the Bench headed by the then Chief Justice BN

Kirpal issued notices to all the states and the Centre.

on the next day of hearing, which was the day before

the retirement of the then chief justice, an order was

passed which is now effectively being treated by the

government as a direction by the court to undertake

this project and complete it within the shortest possible

time. The order noted that only the Union of India and

the state of Tamil Nadu had filed responses to the notice

issued by the court. It stated that the Union of India

pointed out that the project would cost Rs 5,60,000

crores, would take 43 years, and would need the con-

sent of the states. Tamil Nadu had filed an innocuous

affidavit, virtually saying nothing. The court noted that

no other state had filed any affidavit and therefore it

could be assumed that none had any objection to the

implementation of this project! after orally noting, that

funds cannot be any constraint for the government for

a project in national interest, the court observed in its

order that the project should be completed within ten

years!  It also went on to advise the government that in

case consent was not forthcoming from the states, the

government should consider passing a legislation to ob-

viate consent of the states for this project. 

all this for a project which will displace hundreds

of thousands of people, have unprecedented environ-

mental consequences and would require funds equal to

the total irrigation budget of the country for the next

44 years. and all this without hearing any interested

party, not even the states, without any discussion or de-

bate whatsoever, without completing even feasibility

studies, leave aside the question of social, environmen-

tal, economic or optimality assessments! 

In Tata Housing Development Company vs goa

Foundation,xxxii the court again went against the report

of its own expert committee in allowing the construc-

tion of a housing colony on land that had been held by

the committee to be forestland. The court held that the

committee had wrongly classified this land as forest-

land, by holding that the committee had deviated from

its own norms. The court also relied on the reports of

some other private experts filed by the Tata Housing

Development Company. Without entering into an elab-

orate discussion of the merits of this judgement, it may

only be noted, that such microscopic examination of a

report of the court’s own expert committee has never

been done at the instance of a poor or weak petitioner.

For example, the court did not critically examine or in-

terfere with the report and recommendations of the

centrally empowered committee appointed by the

court, regarding fishing by poor local fishermen in the

Jambudvip islands. The court’s orders based on the

committee’s report had effectively deprived hundreds

of poor fishermen of their livelihood who were using

the Jambudvip islands. 

Individual judges according to their own subjective

preferences have whimsically applied the right to envi-

ronmental protection without clear principles guiding
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them about the circumstances in which the court could

issue a mandamus for environmental protection.  

The trend of recent cases, therefore, suggests that

(1) the court has often subordinated civil liberties to

the perceived imperative of state security, particularly

in the context of the recent “war on terror”, (2) the

courts’ liberal and expansive pronouncements on socio-

economic rights under article 21 have not been

matched by a determination to implement those rights,

(3) that since the liberalisation of the Indian economy,

even the courts’ rhetoric on socio-economic rights have

been weakening, (4) that very often the court has itself

ordered the violation of those rights, violating in the

process even the principles of natural justice, (5) that

whenever socio-economic rights of the poor come in

conflict with environmental protection, the court has

usually subordinated those rights to environmental pro-

tection, (6) that whenever environmental protection

comes into conflict with what is perceived by the court

to be “development” or powerful commercial vested in-

terests, environmental protection is usually subordi-

nated at the altar of “development”, or such powerful

interests. There are several exceptional judgements that

defy these trends, particularly from the high courts.

all the above seriously calls into question the com-

mitment of the Indian courts to the rights of the poor

and to the constitutional imperative of creating an egal-

itarian socialist republic. There can be little doubt that

the Indian courts have failed to protect the socio-eco-

nomic rights of the common people of India who con-

stitute the vast majority of the Indian population. part

of the reason for this undoubtedly lies in the class struc-

ture of the Indian judiciary. The higher judiciary in

India almost invariably comes from the elite section of

the society and has become a self-appointing and self-

perpetuating oligarchy. The Indian judges appoint

themselves with the help of a remarkably self-serving

judgment by which the power of appointment was ap-

propriated from the government by the judiciary.  In

the absence of any transparency or even any method or

system in the manner of appointments, the process

lends itself to large-scale arbitrariness and nepotism. No

criterion has been established for choosing and selecting

judges. The understanding of, or the sensitivity towards

the problems and concerns of the poor is certainly not

desired in the selection of the judges.  on top of this,

there is no accountability of the higher judiciary in

India. There is no performance audit of judges by

which they could be made accountable for their con-

duct. Even public criticism of judges has often been

held to be contempt of court. They have also virtually

insulated themselves from the Right to Information

act. It is, therefore, not surprising that the common

people of India do not regard the judiciary as an insti-

tution that offers the hope of justice to them. Many

have indeed come to regard it as the last bastion of an

entrenched oligarchy that rules the country.  

— January-April 2009
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Judiciary: 
Heavy Odds, Meagre Resources
Not only does the executive refuse to appoint more judges, but
government also drags its feet in giving them allowances for books,
library and residence. The result is that the justice delivery system is
badly hit. So much so that the presiding officer of an important
tribunal in Delhi is forced to hold hearings from inside his car as
there is no office for him to hold court. The appalling state of affairs
has virtually choked the entire judicial system, courtesy executive
and legislature.

c o l i n  g o n sa lV e s

In a speech delivered by the then Chief Justice of India, Shri
RC lahoti, on law Day – November 26, 2004, the chief
justice had praised the judiciary for “carrying a phenomenal
burden which perhaps no other judiciary in the world has
had to shoulder.”i “If there are more and more cases in
courts”, he had said, “that is because we have a population

explosion, we have a more complex and friction-prone society, our dis-
pute resolution and conciliation system are bereft of efficacy, we have
increasingly greater awareness of rights, and perhaps because we have
more injustice and more arbitrariness in our midst.” He warned that
the courts could not “afford to turn a blind eye or a deaf ear to the rank
injustices” merely because the courts are already full of litigation and
because that would cause the people to have less confidence in the
courts and cause a decline in the credibility that the courts have come
to enjoy.

Recently, the Chief Justice of India the Hon’ble Shri Kg Balakrishnan, in his speech on

judicial reforms at a seminar, rebutted the accusations made by the executive to the effect

that judges were responsible for the delay in the disposal of cases. He pointed out that even

with a network of 14,000 courts and a working strength of 12,500 judges handling four

crore cases, each judge was required to deal with 4,000 cases which is extremely high. 

In its 120th report submitted on January 31, 1987 the law commission recommended

that India ought to have 107 judges per million by the year 2000, the ratio achieved by USa

in 1981. It also recommended that India should have 50 judges per million population by

1992. These recommendations were endorsed by a standing committee of parliament in its

85th report submitted in 2002.

The chief justices complained that the judiciary was held responsible for the mounting

arrears of court cases even though it has no control over the allocation of resources and cannot



create additional courts, appoint adequate court staff or

augment court infrastructure.

at the chief justices’ conference held in 2007, the

high courts found that the institution of civil cases in

the high courts far exceeded the disposal despite the in-

crease in the rate of disposal. on an average a high

court judge disposes off 2,374 cases and a subordinate

court disposes 1,346 cases in a year. The chief Justices’

conference concluded that if the existing strength of

judges wasn’t adequate even to dispose of cases equal

to the number of new cases filed, then the backlog

couldn’t be wiped out without the appointment of a

large number of judges. In fact, the backlog is likely to

increase.

The judiciary correctly identified the very poor fi-

nancial allocations made by the executive as the root

cause of the problem. apart from Delhi, every state

government provided for less than one percent of its

budget for the judiciary. Delhi was the only exception

with a figure of 1.3 percent. The tenth plan (2002-

2007), allocation was only Rs 700 crores, which is

0.07% of the total plan outlay of Rs 8,93,183 crores.

The chief justices’ conference concluded that, “ Such

meagre allocations are grossly inadequate to meet the

requirements of the judiciary. governments, therefore,

need to allocate additional funds for adequate man-

power.”ii The national commission to review the work-

ing of the Constitution noted, in its report submitted

to the government in 2002 that the five-year plans and

the finance commission had made no separate provision

for funds for the judiciary for several decades.

at the joint conference of the chief justices of the

high courts and chief ministers of the states held in Sep-

tember 2004 in Delhi it was pointed out by the Chief

Justice of India that, “during the eighth plan (1992-

97), the Centre spent Rs 110 crores on improving in-

frastructure such as constructing courtrooms, etc. In

the ninth plan (1997-2002), the Centre released Rs 385

crores for fulfilling priority demands of the judiciary.

This was 0.07 percent of the Centre’s ninth plan expen-

diture of Rs 5,41,207 crores. During the tenth plan

(2002-2007), the allocation is Rs 700 crores, which is

0.078 percent of the total plan outlay of Rs 8,93,183

crores. The experience shows that these meagre alloca-

tions of 0.07 percent and 0.078 percent by the planning

commission in the ninth and tenth plans respectively

are totally inadequate.”iii To add insult to injury the plan

allocations and the allocation of the central grant was

conditioned upon the state governments making a

matching allocation.    

The chief justices recommended that expenditure

on the judiciary should come from planned funds, and

that funds generated by the courts ought to be kept in

a separate account and the high courts be given both

financial autonomy as well as expert financial assistance.

Though this was a long-standing demand of the judici-

ary “governments have been reluctant to grant com-

plete financial autonomy to the high court.”iv

Chief Justice Kg Balakrishnan in his presentation

on judicial reforms in 2008v countered the criticism of

the president of India and the Speaker of the lok Sabha

to the effect that the judiciary was responsible for the

delays. a large number of cases pending in courts have

the governments as a party indicating that lack of

proper administration was the reason why citizens are

driven to litigation. “Weak and inefficient revenue ad-

ministration”vi has resulted in a, “poor land rights

recording system”vii which was the main reason for the

institution of a large number of cases.

Secondly, financial institutions had filed a large

number of cases seeking to recover money through

criminal proceedings by using the Negotiable Instru-

ments act, thus converting the courts into “ collecting

agents for these financial institutions”viii. Many of these

institutions are privately owned by people engaged in

giving usurious loans. as a result the trial of ordinary

criminal cases is seriously hampered.

Thirdly, since insurance companies do not follow

a fair procedure of acknowledging liability and disburs-

ing amounts before the victims come to courts, there

are a large number of motor accident claims pending

before various tribunals.

Fourthly, there are a huge number of land acquisi-

tion cases in courts because of mal-administration in

land acquisition cases where “the amounts awarded by

land acquisition officer has never been reasonable or

proper”ix and as a result, “ the parties are driven to liti-

gation in a large number of cases.”

In criminal cases the chief justices identified the”

tardy and inefficient”x investigations resulting in a huge

delay in the filing of chargesheets as one of the reasons

for delay in the disposal of criminal cases.” Inept polic-

ing and weak prosecutions are hugely responsible for

slowing down and protracting the criminal trials in

many courts.”xi

Fifth, the financial impact of legislation is not as-
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sessed in India as is done in all developed countries.

There, every statute is required to have a financial mem-

orandum making provision for extra courts, extra staff,

extra judges and the like. Statutes in India are merrily

enacted without any such financial memorandum. This

puts a huge additional burden on the existing courts

and increases the delay in the delivery of justice. Re-

cently it was reported in a Delhi newspaper that there

was no space for a tribunal and so the judge began op-

erating from his car. lack of proper accommodation for

courts and the residence of judges have been repeatedly

brought to the notice of governments. Numerous com-

plaints have been made to the government about the

inadequate staff including stenos without whom a

judge simply cannot work. When these complaints were

brought to the notice of the executive by the judiciary

they were dismissed out of hand by the executive using

language like “rejected”, “considered not feasible” and

“matter is receiving consideration by the government.

“The chief justices found these responses “lacking in

propriety and courtesy.” 

at this stage it would be relevant to look at the

three decisions of the Supreme Court in the all India

Judges association case. In the first case in 1992 the

Supreme Court had to intervene on as simple an issue

as law books for judges and, in the face of executive ap-

athy ordered a provision of Rs 200 a month for law

books for a judge. The Supreme Court pointed out,

“that what is collected as court fee at least be spent on

the administration of Justice instead of being utilised as

a source of general revenue of states.”xii

In the second all India Judges association case in

1993 the Supreme Court dealt with a review petition

filed by the governments questioning the right of the

judiciary to determine the service conditions of the

judges and claiming that the directives involved “a very

heavy financial outlay” which the governments could

not afford. Characterising the attitude of the govern-

ments as hostile, the Supreme Court pointed out that

from as far back as 1958 the law commission of India

in its 14th report lamented, “though we have been

pouring money into a number of activities, the admin-

istration of justice has not seemed to be of enough im-

portance to deserve more financial assistance. on the

contrary, in a number of states not only had the admin-

istration of justice been starved so as to affect its effi-

ciency, but it has also been made to yield revenue to the

State.”xiii

Dealing with the argument that the financial bur-

den was heavy, the Supreme Court found that com-

pared to the planned and non-planned expenditure, the

burden was “negligible”xiv. Secondly, “when the duties

are obligatory no grievance could be heard that they

cast a financial burden”xv. The court castigated the gov-

ernments for opposing the direction for the provision

of law books to judges. “ It is difficult to understand

the attitude of State governments…it is like asking ar-

tisans to work without their tools”xvi. Regarding the ac-

commodation of judges the Supreme Court found that

there was, in 1993, a shortage of 5,000 houses indicat-

ing that half of the judicial officers in the country were

without proper accommodation.

In the third all India Judges association casexvii the

Supreme Court enforced the recommendations of the

first national judicial pay commission, which was con-

stituted in 1996 by the central government. The com-

mission noted that the expenditure on the judiciary was,

“relatively low” being not more than 0.2 percent of  the

gNp.

— May-June 2008
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Juveniles and Jails
Despite legislation to protect juvenile prisoners, children continue
to languish in prisons. Identifying juveniles, removing them from
the criminal justice system and bringing them within the folds of
the juvenile justice system should be given the priority it deserves.

m a h a r u k h  a d e n wa l la

on November 14, 2003, Umesh was convicted for
life by the Sessions Court Mumbai. He was ar-
rested for murder in april 1999. The offence had
been committed a few days prior to the arrest.
on april 12, 2004, the Bombay High Court de-
clared Umesh a juvenile and released him forth-

with. It took the criminal justice system five years to recognise Umesh's
juvenility as he languished in prison, both as an undertrial and convict,
in absolute violation of the law. The medical examination report of Sas-
soon general Hospital, pune showed Umesh to have been at the high-
est 15 years and at the lowest 13 years on the date of offence. The
apathy of the system is reflected in the fact that all the functionaries,
that is, the police, the magistrate, the jailor and the sessions judge, failed
to recognise and treat Umesh as a juvenile as is mandated under the
law. Umesh is just one of the numerous instances of a juvenile being
denied the protection of the juvenile legislation and being kept in jail.

JuVenile legislation 

From the early 1920s, when states enacted their Children acts, legislation provided for ju-

venile offenders and adult offenders to be treated differently. Juvenile legislation has always

focused on reformation and rehabilitation instead of penalising the child. It is not the past

misdemeanors of the child, but his future welfare that concerns the juvenile justice system.

To ensure this philosophy it was felt that instead of placing young offenders in police lock-

up or jail, it was necessary to place them in a specialised setting that would optimise his de-

velopment. Furthermore, there is a danger of the child being unduly influenced by hardened

criminals and being abused at their hands, if allowed to co-mingle. Most importantly the

harsh treatment meted out to inmates in police lock-ups and jails would not be treatment

commensurate to the juvenile's age. 

The embargo on incarcerating juveniles in jail has, as aforementioned, been in the law

books since the Children acts. Separate detention facilities were established for placement

of child offenders. For example, under the Bombay Children act 1948, children found to

have committed an offence were placed in classifying centres , and those pending inquiry

were detained in approved centres. The Children act 1960, applicable in Union Territories,

provided for the establishment and maintenance of observation Homes  "for the temporary

reception of children during the pendency of any inquiry regarding them under this act" and



for special schools  to be opened "for the reception of

delinquent children under this act". a "delinquent

child"  under the Children act is a child who has been

found to have committed an offence.

The Juvenile Justice act 1986 was passed to bring

about uniformity on this subject throughout the coun-

try. The legislative intent as stated in the statement of

objects and reasons was, inter alia, "to lay down a uni-

form legal framework for juvenile justice in the country

so as to ensure that no child under any circumstances is

lodged in jail or police lock-up." Under the 1986 act,

observation homes  were to be established and main-

tained for "the temporary reception of juveniles during

the pendency of any inquiry regarding them under this

act", and special homes  for the reception of delinquent

juveniles. This act specifically states that no delinquent

juvenile shall be sentenced to imprisonment. The Juve-

nile Justice (Care and protection of Children) act, 2000

has similar provisions as the 1986 act with regards to

detention of juveniles in conflict with law in observa-

tion homes  and special homes.

The international community has also acknowl-

edged the importance of keeping juvenile offenders sep-

arate from adult offenders. The United Nations

Standard Minimum Rules for the administration of Ju-

venile Justice  has in part Five dealt with "institutional

treatment", and under clause 26.3 states, "Juveniles in

institutions shall be kept separate from adults and shall

be detained in a separate institution or in a separate part

of an institution also holding adults." There is an iden-

tical provision under these Rules for juveniles under de-

tention pending trial. The underlying principle being

that segregation of juveniles and adult offenders is nec-

essary as otherwise there is a danger of juveniles getting

"criminaly contaminated". 

supreme court interVentions

Despite statutes prohibiting placement of juveniles in

jail, they are routinely shown as adults on arrest, kept

in police lock-ups and jails, their trials are conducted

before regular criminal courts, and they are convicted

and sentenced to imprisonment, sometimes even life

imprisonment. The Supreme Court has repeatedly been

called upon to examine the issue of juveniles in jail. In

1986, Sheela Barse petitioned the Supreme Court seek-

ing "release of children below the age of 18 years de-

tained in jails in different states of the country". The

same year, the Supreme Court criticised the practice of

keeping children in jail and ordered state governments

to establish observation homes so that juvenile offend-

ers could be placed there pending their inquiries. In that

judgment, it has also attempted to give reasons as to

why juveniles should not be kept in jail.

"If a child is a national asset, it is the duty of the

State to look after the child with a view to ensuring full

development of its personality. That is why all the

statutes dealing with children provide that a child shall

not be kept in jail. Even apart from the statutory pre-

scription, it is elementary that a jail is hardly a place

where a juvenile should be kept. There can be no doubt

that incarceration in jail would have the effect of dwarf-

ing the development of the child, exposing him to

baneful influences, coarsening his conscience and alien-

ating him from the society. It is a matter of regret that

despite statutory provisions and frequent exhortations

by social scientists, there are still a large number of chil-

dren in different jails in the country as is now evident

from the reports of the survey made by the district

judges pursuant to our order dated 15 april, 1986.

Even where children are accused of offences, they must

not be kept in jails. It is no answer on the part of the

states to urge that the ward in the jail where the children

are kept is separate from the ward in which the other

prisoners are detained. It is the atmosphere of the jail

which has a highly injurious effect on the mind of the

child, estranging him from the society and breeding in

him aversion bordering on hatred against a system

which keeps him in jail. We would therefore like once

again to impress upon the state governments that they

must set up necessary remand homes and observation

homes where children accused of an offence can be

lodged pending investigation and trial. on no account

should the children be kept in jail and if a state govern-

ment has not got sufficient accommodation in its re-

mand homes or observation homes, the children should

be released on bail instead of being subjected to incar-

ceration in jail."  

In gopinath ghosh vs. State of West Bengal , the

accused for the first time before the Supreme Court

claimed that he was below 18 years on the date of com-

mission of the offence and was therefore to be treated

as a child under the West Bengal Children act, 1959.

Whilst upholding the plea of gopinath, the apex court

noted the recent tendency of the plea of juvenility being

raised for the first time before them and obligated the

magistrate to conduct an age determination inquiry if
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the accused produced before him appears to be 21 years

or below. The criminal manual issued by High Courts

direct magistrates and judges to ascertain the age of

youthful offenders when in doubt.

"All Courts should, whenever a youthful offender or a

party is produced before them, take steps to ascertain his age.

If the age given by the Police does not appear to be correct

from the appearance of the offender or party, and if the police

cannot produce satisfactory evidence regarding his age, the

court should consider the desirability of sending the offender

or party to the medical officer for the verification of his age

before proceeding with the case." 

It continues to say in Chapter VIII titled "Child

and Young offenders" that the best evidence of age is

the entry in the births and death register, but when such

evidence is not available the accused should be med-

ically examined, and a definite finding with regard to

age should be recorded by the magistrate in each case,

and if the accused on inquiry is found to be a juvenile,

the matter should be transferred to the juvenile court. 

In Bhola Bhagat's case, the Supreme Court, whilst

entertaining a plea under the Bihar Children act, has

directed courts to conduct an age determination inquiry

whenever an accused claims to be a juvenile and return

a finding regarding age prior to proceeding with the

criminal case. "We expect the High Courts and subor-

dinate courts to deal with such cases with more sensi-

tivity, as otherwise the object of the acts would be

frustrated and the effort of the legislature to reform the

delinquent child and reclaim him as a useful member

of the society would be frustrated."  In Sanjay Suri &

anr. vs. Delhi administration, Delhi & anr. , the

Supreme Court has urged magistrates and trial judges

to specify the date of the accused on a warrant, and

jailors to refuse to accept warrant if the age of the pris-

oner is not mentioned.

JuVeniles and erring oFFcials

although the legislature and the judiciary have made it

clear that no juvenile should be detained in jail, juvenil-

ity remains undetected, and minors continue to lan-

guish in jail thanks to erring officials. Detention is

always coupled with the juvenile being, in all other as-

pects too, included within the criminal justice system.

Juveniles are declined the safeguards of juvenile legisla-

tion, such as socio-legal approach of the juvenile justice

board, completion of inquiry within four months, and

mandatory granting of bail except in certain prescribed

circumstances. Stringent measures must be taken to

make erring functionaries responsible for denying a ju-

venile the protection of a progressive legislation. The

judiciary should show the way by awarding compensa-

tion to the accused or convict who has belatedly been

declared a juvenile, for the injury caused to him because

the procedure established under law was not followed,

thus encroaching on his personal liberty. Such compen-

sation should be jointly payable by the investigating of-

ficer, the jailor, the magistrate, the session judge and

any other functionary who has neglected to ascertain

the age of the accused, thereby keeping a juvenile in jail. 

It is only when the system is made accountable that

any positive change will be noticed. There should be a

regular scrutiny of police lock-ups and jails by inde-

pendent persons, such as lawyers, doctors, social work-

ers, along with a legal aid lawyer, to identify juveniles

and help them expeditiously raise the plea of juvenility.

Visitors are appointed not only to voice the problems

faced by inmates, but also to explore solutions along

with the state government, especially with regards to

that which deprives the prisoner of his entitlement. To

ensure that the plea of juvenility can be raised at the ear-

liest and precious years saved, it is necessary that those

accused are not placed in a position where they have to

engage a private lawyer. They should instead, have the

services of a competent legal aid lawyer from the time

of first production. Juvenile justice should be included

in the curriculum of law colleges and judicial officers

training institute. awareness should also be created

amongst prisoners about juvenile legislation so that ju-

veniles wrongly incarcerated in jail may themselves in-

form magistrates or judges about their being under 18

years on the date of offence. 

conclusion

Identifying juveniles, removing them from the criminal

justice system, and bringing them within the folds of

the juvenile justice system should be given the priority

it deserves. With the 2006 amendment to the Juvenile

Justice (Care and protection of Children) act, 2000,

the identifying of juveniles in jail has become more sig-

nificant. at this stage it is important to comprehend

who is the person that is to be treated as a juvenile

under prevailing juvenile legislation. Section 2(l) of the

2000 act as amended in 2006 defines "juvenile in con-

flict with law" to mean a juvenile who is alleged to have

committed an offence and has not completed 18 years
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of age as on the date of commission of such offence.

This act has increased the age of juvenility in case of a

boy from below 16 years  to below 18 years, and the

amendment has made retrospective such increase in age

of juvenility. The effect of retrospectivity is that protec-

tion of juvenile legislation is to be accorded to all per-

sons who have committed offences when below 18

years of age irrespective of the date on which such of-

fence was committed, or whether their cases are pend-

ing or disposed of. Hence, persons above 16 years of

age who had been treated as adults under the 1986 act

are to be identified and brought under the ambit of ju-

venile legislation, even if the offence was committed

prior to the 2006 amendment.  This is not an easy task,

but it is also not an impossible task and should be taken

up by respective state governments on a war footing.  

—March-April 2008
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Access to Justice in 
Globalised economy
In an age when politics is giving way to market, poor stand little
chance as judiciary too undergoes restructuring. This is called
for to suit the needs of market economy where billionaire's right
to remain super rich and plight of the most impoverished to be
super-poor are going to be accepted. 

u p e n d ra  b a x i
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allow me to make one general and extended prelim-
inary remark concerning the overall theme of this
conference: 'Equity and Equality in a Market Econ-
omy.' This is indeed a puzzling theme because cen-
tral to the notion of the market itself are two
institutions of law: the right to private property, in

all its sacrosanctity, over the means of production and the right of free-
dom to contract. Both these notions put together signify the Rule by
Capital, not any conception of the Rule of law guided by equity and
equality, conceived either constitutionally or in terms of basic human
rights and fundamental freedoms. once we accept the right to private
property in the means of production, we also accept more or less the
right of the billionaires to remain super-rich and the plight of the most
impoverished to be super-poor.  We further accept that both the free-
dom to own property and freedom of contract imply the right to inflict
lawful harm on others.  

The elegant expression 'market economy' conceals more than it reveals.  To understand

it rather fully, we need to grasp the distinction between production and seduction. The French

postmodernist thinker Jean Braudillard, in his small monograph The Mirror of Production,

educated us in the meaning of this distinction: production makes invisible things visible; in

contrast seduction makes the previously visible things invisible. We must surely ask what the

Indian Constitution thus produced and the seduction now entailed in the current 'age of

Reforms.'    

For one thing, the labours of Indian constitution-makers made fully legible many con-

tradictions between social, economic, and political life, about which Babasaheb ambedkar

spoke about so movingly at the moment of the adoption of the Constitution. His speech

concerning the 'life of contradictions' frequently adorns the discourse of the Supreme Court

of India. These contradictions were specifically highlighted by the proclamation of the values

of equitable social development in a postcolonial India paired with a grudging insertion of

article 31 rights to private property. The history of judicial interpretation and constitutional

amendments –- from the First to the 44th amendment — archives fully the endeavour to

regulate private property in the means of production in the name of equity and equality of-

fered by state regulation. True, the 44th amendment finally abolished the right to property,

or rather demoted it to a status of merely a constitutional right. But this came too late and

constituted too little to serve the cause of equality and equity in constitutional development.

I cannot pursue this enormous narrative today, save to remind us all that the Indian Supreme

Court has now fully reverted to its adjudicatory policy stance in the first three decades of In-

dian constitutional interpretation which entrenched contract and property above all funda-

mental rights. Five out of the six stories that I present later fully illustrate this trend.   

The seduction occurs when the preambulatory values, the fundamental rights of the

masses of Indian impoverished, and the Directive principles of State policy, and Fundamental

Duties of all Citizens, are rendered relatively invisible by apex policy-makers and summit Jus-

tices alike. The Directives in particular represent a vision of constitutional development ill

suited to the contemporary era of economic reforms.  

We have been asked variously, however, at the inaugural occasion yesterday the ways in

which Indian legal education, research, and profession, even the judiciary, may service the



needs of globalised market. The learned prime Minister

urged us to realise that the 'legal world has become a

global village' and that globalisation signifies vast op-

portunities for us all to become world–class players in

the global 'markets of law.' He urged us to improve 'the

quality of public discourse' to serve the 'needs of the

country.' But overall these needs remained defined and

described in terms of India as a global market player.

in effect, the learned prime minister, and hon-

ourable law minister asked law students, teachers,

and professionals, not so much to become soldiers of

justice but rather to act as the cohorts of global capi-

talism.

at least, that is how I received their entirely under-

standable message! I suspect on a close listening of the

speech of the learned Chief Justice that he may have

had some partial caveats to offer but I remain unsure

and request your cooperation in understanding his sub-

texts a little better.   

i sincerely hope that i am entirely wrong in re-

ceiving the overall message of the inaugural session

that contained two rather contradictory messages:

the rule of law should remain global capital friendly

as well as human rights friendly. i simply do not

know, nor can tell, how this may ever be accom-

plished. I will have to exit this thematic now, given the

time-constraints, but I hope that what now follows may

perhaps illustrate the oxymoronic nature of the princi-

pal theme of our discussion. let me at the very outset

say that the term 'access to justice' is as mystical as the

expression 'globalised economy.' 

Careful readers of the recently disconcluded WTo

Doha Round will surely share this perception. one of

the key categories there involved was NaMa-- 'Non-

agricultural Market access'-- aiming at worldwide

elimination of tariff and non-tariff barriers on free trade.

as we know, the US-based Zero Tariff Coalition

chaired by an executive from Dow Chemical, de-

manded zero tariffs in a large number of crucial sectors

including even sporting goods, toys, wood machinery,

and wood products! as some critics explain this,

NaMa 'is a dream vehicle for corporations seeking a

global rollback of taxes and regulations.'   as we also

know, the g90 (a grouping of the WTo's 90 percent

poorest nations) expressed all kinds of fears concerning

the risk that unbridled global competition may pose to

their infant industries and small firms. They articulated

apprehensions that zero tariff would escalate further the

crisis of de-industrialisation, unemployment and

poverty and result in a kind of 'search and destroy mis-

sion' for natural resources inherent in NaMa as pro-

moted by global capital. They proposed various

measures calling for information labelling, export re-

strictions on natural resources, and sustainable produc-

ers being 'dumped' on by cheap imports and in effect

for articulation of 'popular sovereignty' over the right

to regulate market access. 

The notion of 'globalised economy' then signifies

new forms of predation by global capital. globalisation

here refers to a new form of colonisation without colonis-

ers; put another way, a new form of what I describe else-

where as 'conquest globalisation.' Its earlier forms

consisted in directly visible and massive appropriation

of territories, resources, and peoples; the current incar-

nation remains even more sinister because the similar

planned appropriation is rendered almost invisible. 

The task of critique concerning so-called globalised

economy consists in devising historically accurate ways

that establish a common identity between the East

India Company and its lethal lineal descendants, the

contemporary personifications of multinational capital,

via the MNCs and their normative cohorts, the Inter-

national Financial Institutions.   These now use the lan-

guages of access and claim that such access remains

essential to achievement of global justice! The tasks of

human rights and new social movements also thereby

stand defined by the slogan: Justice consists in a resolute

denial of such access.

The massive difficulties confronting this task stands

posed by what professor leslie Sklair names insightfully

as the 'new universal globalising middle class,' a seg-

ment of which stands here assembled at this Confer-

ence. We all seem, almost without exception, to believe

that the new form of conquest globalisation is a good

thing, after all.  We all use computers, cell phones, the

internet, the I-pod, the DVDs, and related devices. We

all believe that that the digital and biotech revolution

remain more emancipative than the 'socialist' revolutions

of the yesteryear. We all have stories to tell about how

access to cyberspace facilitates the formation of new

human rights and social action/movement solidarities.

and we believe that if contemporary technologies of

globalisation create new problems, these at the same

moment remain endowed with the future prowess of

techofixes that will necessarily solve these. In this, we

remain consciously or otherwise juristic/juridical/judicial
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technophiles, in turn promoting forms of techno-politics

as a crucial dimension of the so-called 'good gover-

nance.' Through all these, and related moves, uncriti-

cally celebrating the 'globalised economy' in everyday

action we remain complicit with conquest globalisation. 

We all are constantly fed with the propaganda that

the 'network society' aided by the digital revolutions fa-

cilitates access to sources of information hitherto pre-

viously unimaginable and if there may exist any digital

divides, processes are already under way to bridge or at

least abridge it. like all propaganda, this represents a

kernel of truth. But also by the same token this also

overstates the claims of equal access to knowledge and

information in cyberspace. as the illuminating corpus

of professor Manuel Castells shows, the rise of the net-

work society may not always favour access to justice; in

fact, it may indeed promote forms of global violence

and injustice. and professor peter Drahos alerts us, in-

dwells in the infinite promise of democratisation of in-

formation also the peril of some new orders of '

informational feudalism.' 

Even when lacking the luxury of time on this occa-

sion to elaborate in any detail the promise and the peril

of the new informational capitalism now firmly in place,

please allow me to make one remark: the dominant in

civil society and the state in so many domains of the so-

called 'globalised economy' simply, starkly, and with vast

orders of politics of cruelty, trump the human rights

claims of the dominated; vast masses of human beings

remain condemned to a preoccupation merely with

cheating their ways into daily survival. put simply, they

remain simply, and unconscionably, priced out of the

constantly otherwise expansive globalised 'access talk.' 

Contemporary globalisation assumes many forms,

where legal and judicial globalisations play a major role.

legal globalisation consists of many 'things'. It signifies

the modernisation of the metropolitan legal profession,

lending it a competitive edge in the world markets for

legal services. In the process, some vice chancellors of

the elite national law schools serve important roles in

advising on matters of constitutional change, economic

policy and law reform even as they prepare their stu-

dents for absorption into corporate practice. legal

globalisation also refers to new law reform agenda shap-

ing the course of the three 'Ds' of economic globalisa-

tion: de-nationalization, disinvestment, and

deregulation. prominent on this agenda remain the

shaping of new regulatory institutions, processes, and

cultures; increased emphasis on alternate dispute reso-

lution; simplification of investment and commercial

law; and tendency towards accelerated growth of 'flex-

ible labour markets'. law reform, especially the effi-

ciency of the administration of justice, becomes more

visibly the instrument of the new economic policy. a

process curiously named as 'far globalisation' generates

some important legal changes such as the employment

guarantee scheme act, the more vigorous enforcement

of child labour laws, regime of protection of consumer

rights, and of the right to information. legal globali-

sation, overall, serves and promotes the needs of the

new globalising middle classes of India.  

I believe that we must raise a related question con-

cerning the global social origins of all this newly fangled

access to justice talk. Who/which are the forces, man-

agers, and agents of the globalised access to justice talk?

and how may we characterise their 'original intent'? To

put the matter rather summarily, it seems to me crys-

tal-clear that the manifold labours of the international

and regional financial institutions, the triadic commu-

nities of states — the United States, the European

Union and Japan -- and the now deeply fractured WTo

-- signify by 'access' simply the potential for penetration

of third world markets of labour and capital in modes

that make these safer for the community of multina-

tional corporations and direct foreign investors. In this

vision, postcolonial national constitutions and its laws,

manifest themselves as obstacles to access to the flows

of global capitalism. Thus, these now remain heavily

subject (as professors Stephen gill and David Schnei-

derman painstakingly remind us) to the newly minted

prowess of the newly emergent yet fully robust 'new

economic constitutionalism.'   

allow me to bring home the tragedy of all our

access talk in the context of judicial globalisation.

in the sparse but important literature on the sub-

ject, judicial globalisation suggests a new order of

comity and cooperation among the world's apex

courts and justices. at the first sight, there is little

objectionable with the idea that apex justices of dif-

ferent jurisdictions ought to meet with each other

and learn from each other's achievements and

dilemmas, or that they become a cooperative 'com-

munity' pursuing the tasks of national and global

justice. but often these simple-looking ideas carry

some hidden agenda.  Judicial comity is often tinged

with hegemony, and at times simple domination.
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Thus, for example, Judge Keenan in the Bhopal

Case deferred to the competence of the Indian courts

to decide the complex situation of mass disaster caused

by the Union Carbide Corporation; Keenan went so far

as to register a desire that he wished the Indian judiciary

to stand tall in complex mass torts adjudication! The

sting in the tail was this: any damage award remained

subject to 'due process' requirement and it was left com-

pletely open to a New York equivalent of Indian Small

Causes Court to decide finally whether the Indian

Supreme Court was capable of any correct understand-

ing of this requirement! Judicial globalisation, in

sum, means subservience of the south apex courts

by the hegemonic north judicial fora. I have in my

Hague academy lecture (2000) more fully illustrated

this dimension of judicial globalisation. 

Judicial globalisation further occurs in the name of

'good governance' which requires an intense reform of

justicing under the auspices of governmental and inter-

governmental aid and development agencies. again in

principle un-objectionable, such auspices often take

over the agenda of law reform and reform of judicial

administration, and shape them in accordance with

their economic and strategic needs. In particular stands

promoted the idea of judicial self-restraint in policy

matters of trade liberalisation, direct foreign invest-

ment, the establishment of company towns, free trade

economic zones, and flexible labour markets.    

although 'structural adjustment' is a notion that

primarily extends to international Financial institu-

tions induced conditionalities that swallow the hard-

won independence of postcolonial nations [1], and this

notion is not thus far covertly extended to apex adju-

dicatory power, prowess, and process. i here suggest

that the world bank/imF/undp, and related, pro-

grams of 'good governance' understandably, if not jus-

tifiably, promote structural adjustment of judicial

activism. These covertly address, as well as overall seek to

entrench, market-friendly, trade-related forms of judicial in-

terpretation and governance. Judicial self-restraint concern-

ing macro-economic policy as the basis of adjudicatory

policy stands proselytised by the already hyper-globalised

Indian appellate Bar. Understandably, the processes of ju-

dicial appointment preclude any serious regard for the el-

evation of noticeably outspoken judicial critics of Indian

globalisation. No longer may the judicial collegium already

in place dare nominate a potential Krishna Iyer, D.a.

Desai, Chinnappa Reddy, or even a Bhagwati!  

Before I proceed with six stories, please allow me

to say that I remain an unabashed votary of judicial ac-

tivism, Indian-style, which it remained my privilege to

foster and further via social action litigation. In word

(in my writings) and in deed (in my interventions/ap-

pearances before the Supreme Court of India), I have

celebrated the many avatars of Indian judicial activism

variously. For example, I have described judicial ac-

tivism as transforming the Supreme Court of India as

the Supreme Court for the impoverished masses of In-

dian-citizens; I have celebrated judicial activism as an

essential chemotherapy for the cancerous Indian body

politic. I have described in vivid detail, and applauded,

the ways in which activist Indian Justices have pro-

ceeded to invent a new jurisdiction (which I name as

the 'epistolary' jurisdiction), established new forms of

appellate fact-finding (notably via the   device of socio-

legal citizen commissions of enquiry), re-scripted fun-

damental rights considered and rejected by

constitution-makers for inclusion in part III (such as

'due process,' right to speedy trial and to bail)' and

enunciated new galaxies of human rights (such as the

right to privacy and dignity, livelihood, environmental

integrity, information and participation). The many–

splendoured distinctive achievements of social action

litigation have already, and continue to, fully assist the

processes of re-democratisation' of the Indian constitu-

tional polity.     

I need to reiterate all this out of any naïve authorial

vanity but as an act of resistance to the forms of legal

and judicial globalisation, which now foster the art of

organised public amnesia, even concerning the new

styles and habits of the now-taken-for-granted ways of

judicial governance of India. at the same moment, it

also needs to be said that celebration differs from pan-

egyric orgies, rituals that serve no worthwhile ends than

those pandering narcissisms of the moment.   

I have been critical of some adjudicatory policies

and outcomes. In this, I am not in any way singular.

activist scholarship everywhere, but more poignantly

in the Indian conjuncture, serves its cause well by ab-

staining from performances of judicial sycophancy, in

any case prohibited by article 51-a of the Constitution

that urges all Indian citizens to develop 'scientific tem-

per', 'spirit' of critical enquiry and social reform', and

above all the virtue of 'excellence' in all 'walks of life'.

In sum, this virtue casts a responsibility on all Indian

citizens to expose mediocrity in adjudicative policy and
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performance. The Constitution then requires of both

apex judicial actors and their critics to shun mediocrity

and pursue excellence; these remain in real life, I ac-

knowledge, difficult virtues to practice. 

allow me, in this milieu, to proceed with my six

stories! The first story relates to the constitutionality of

some globalisation induced trade/aid/grant condition-

alities. The Supreme Court had indeed developed the

doctrine of 'unconstitutional conditions' (notably by the

exertions of Justice Mathew) and the later doctrines

concerning unconstitutional disappointment of legiti-

mate expectations and of prohibition of unjust enrich-

ment. all these doctrines, in sum, dignified strict

judicial scrutiny of macro and micro economic/devel-

opment policies that adversely impacted on equality/eq-

uity or human rights and fundamental freedoms of the

most vulnerable classes of Indian citizens. These doc-

trines now lie buried five fathoms deep. 

my first story concerns the activist challenge to

india's accession to the wto impugned on the

ground that it violated not just part iii provisions

but also the basic structure of the constitution, an

eminently well-crafted judicial doctrine [put in the

onida-tV advert as 'owner's pride and neighbour's

envy'.] the bombay high court rather blithely dis-

missed the contention! on one reading of its judg-

ment, the court, overall, asked the petitioners to

return to its powers as and when any such deleteri-

ous impact became more manifest! Unlike the classic

discourse concerning the certification of the interim

constitution where the South african Constitutional

Court subjected it to the test of basic principles, the

Court did not even seek to match the blood-group of

the WTo agreements, especially the TRIpS, with parts

III and IV of the Constitution. It is no consolation,

though in a different context, for us to know that the

philippines Supreme Court likewise abstained/ abdi-

cated its role. may i suggest that we read this deci-

sional stance as the first step towards the structural

adjustment of judicial review power, process, and

activism? To steal a famous phrase from Ronald

Dworkin, the eminent Court acts here as a 'deputy' to

the legislators, let alone as 'deputy legislator.'

a second momentous development towards the

structural adjustment of judicial role, and activism, oc-

curs through the entirely unconscionable and unconsti-

tutional judicial orders decreeing the infamous Bhopal

settlement. Should you find these words too harsh, I

invite your attention to the text of these orders. The

Court there not merely reduces the compensable

amount from the Indian government computed US 3

billion dollar to 470 million dollar but also grants the

Union Carbide full immunity from criminal proceed-

ings and surrogates the Indian government as a fully-

fledged fiduciary clone of that multinational, and all its

world-wide affine, in regard to all civil action in India

and at world at large! our efforts at review petition

saved the Court, at least partially, of the ignominy of a

'done deal' providing criminal immunity to Union Car-

bide.  

I have written rather extensively concerning this

astonishingly anguishing adjudicatory performance but

also been responsible for review petitions that ulti-

mately, but effetely, quash some of these immunities/im-

punities. Twenty-one years since, and I cannot speak of

this without a lump in my heart; the catastrophic vic-

tims remain staggeringly re-victimised. For the present

occasion, this narrative suggests a judicially

induced/managed transition room; the paradigm of the

universal human rights of all suffering peoples to that

of trade-related, market-friendly human rights para-

digm. 

a third story concerning structural adjustment

of judicial activism stands presented in the deter-

mined reversal of the proud labour jurisprudence

of the supreme court itself. the juristic and juridi-

cal labours of krishna iyer, d.a. desai, chinnappa

reddy m. p. thakkar, and in earlier times of subba

rao and gajendragadkar, even a hidyatullah, are

now reversed by many a hurried stoke of insensitive

judicial pen!  a 2006 decision of the supreme

court [2] even goes so far as to 'denude' all prior

contrary decisions of their authoritative status! this

sweeping dismissal of prior binding precedents sig-

nifies an entirely unaccountable and rather unprece-

dented judicial technique in the annals of the indian

as well as the commonwealth judiciary! the

learned Justice who writes the principal opinion

even goes so far as to suggest that his predecessors

laboured under a misimpression that ours was a so-

cialist constitution!

This eminent judge compelled a momentous ju-

risprudential anxiety for me in my Warwick location. I

scourged the histories of recent amendments to ascer-

tain whether some recent constitutional amendments

had after all deleted this 42nd amendment insertion to
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the preamble to the Constitution! allow me to bring

to you the good news that this preambulatory recital has

survived the ravages of contemporary Indian globalisa-

tion! The bad news is that this now for the Supreme

Court of India makes not a tattle of difference!

i am not saying at all the later Justices may not

feel free to dissent from their predecessors. nor am

i saying that the predecessors may claim any

prophetic wisdom over the future of constitutional

development. however, i do wish to suggest with

the fullest constitutional sincerity that in doing so

they remain fully accountable at the bar of public

reason. and in this respect they altogether seem

now to collectively fail. 

a fourth narrative of structural adjustment of ju-

dicial power stands furnished by the Supreme Court's

momentously meandering jurisprudence concerning

the Narmada Dam construction. at one decisional mo-

ment, we are told that the height of the dam may not

be raised without the most solicitous regard for the

human rights, and human futures, of the ousted project

affected citizen-peoples. at another decisional moment

stands enacted the unconstitutional pari passu principle,

under whose auspices submergence may actually occur

with some indeterminate regard for relief, rehabilita-

tion, and resettlement. at a third moment, the affected

citizen-peoples stand somehow assured that the Court

is not powerless to render justice to them even as sub-

mergence occurs. Who knows what a fourth moment

may after all turn out to be?   The present writing on

the judicial wall fully suggests the possibility that the

Court may terminally declare that the tasks of relief, re-

settlement, and rehabilitations stand almost fully and

magically accomplished! 

a fifth story of the structurally adjusted judicial

role and 'responsibility' stands now furnished by the

judicially mandated/mediated/sanctioned urban

demolition drives that cruelly impose themselves on

the bloodied bodies of the urban impoverished.

some recent judicial performances go so far as to

fully suggest a total reversal of human rights to dig-

nity and livelihood, which the court itself since the

eighties so painstaking evolved. some court orders

go so far as to mandate, under the pain of contu-

macious conduct, any human rights-oriented inter-

vention against the enforced demolitions. the

impoverished urban evacuees stand denied all rights

of constitutional due process, including access to

their erstwhile meagre belongings. the bulldozers

remove the last sight of their existence as docu-

mented citizens; all evidence of title and occupation

(including the only 'passport' they possess by way

of pattas, their inchoate 'title' deeds, and promi-

nently their ration cards) stand maliciously and

wantonly destroyed. 

Not too long ago during the 1975-76 imposition

of the internal Emergency, such happenings were

poignantly described as emergency excesses. Today,

these somehow constitute the badges of good gover-

nance! Surely, structural adjustment of judicial activism,

or judicial globalisation Indian-style, thus with a sin-

gle-minded   consistency, now produces with some ir-

reversible human rights destructive globalising

intendment some new  judicial productions of the es-

tates of Indian human rightlessness. 

a sixth story concerns the harsh way in which the

Indian Supreme Court dealt with the 'contempt' com-

mitted by Zahira Sheikh. She signifies a multiple-pro-

duced series of texts of victimage constituted severally:

first, as an eye-witness to the destruction by arson of

her own kin and affine by the Hindutva mobs; second,

as news/views 'commodity' in hyperglobalising Indian

mass media; third, as a resource appropriated by local

politicians and by some activists alike and fourth as a

commodity in the heavily mass media inflected markets

of human rights and social movement activism. overall

here, a deeply traumatised victim of organised political

catastrophe, or holocaust, stands compelled by the force

of circumstance to make contradictory statements that

finally decree her fate as a contumacious Indian citizen

worthy only of the most severe punishment in the an-

nals of contempt jurisprudence. 

The same Court, however, remained largely lenient

in its regard for Chief Minister Kalyan Singh for an ob-

jectively presented far worse egregious contumacious

conduct leading to the demolition of the Babri Masjid

and the communal carnage that followed. It also re-

mained lenient for arundhati Roy, a historically belated

NBa activist figuration, marshalling the full range of

powers of International Union of Journalists, and Shiv

Shankar, a former Union law Minister, for a while

marshalling the power of judicial elevation. Their egre-

gious contumacious conduct was thought eligible for

the otherwise rather relaxed standards of contempt pun-

ishment. Yet, the Supreme Court leaned heavily on Za-

hira. How may we understand this judicial asymmetry
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in our, or indeed in any access talk, save by the fact that

that high political status was simply not available to Za-

hira?  To depict the scenario thus is not to present any

mean-mouthed mode of attributing any class differen-

tial in access to justice. Yet in discharging my citizen re-

sponsibility acting under part IV-a fundamental duties

of Indian citizens requires me to highlight the different

strokes of the judicial exercise of contempt power,

which also mark some enormous differentials of access

to free speech under the Indian Constitution. 

How indeed may one fully grasp the forms of

politico-judicial toleration of contumacious perform-

ances that in fact enact different standards for highly

placed political figures as compared with ordinary and

hapless citizens? Is it also the case as well that some new

walls of difference thus erected between globalised and

de-globalised Indian citizens? How may we at all grasp

the enactment of different tolerance thresholds for pub-

lic-spirited criticism of adjudicatory styles and perform-

ances that now so fully enact some contradictory, dual,

even multiple, standards of differential access to justice,

as an aspect of freedom of speech and expression, even

amidst the most traumatically devastating moments? 

There is simply no way to 'conclude' this agonised

presentation, save by saying that the access talk remains

a part of the problem, not a part of any solution. To reit-

erate, any approach to solution must at least respond

to the following types of questions: How may we de-

globalise judicial access, that is, ensure that the overseas

and national capital does not ride roughshod over the

livelihood and dignity rights of the working classes?

How may we ensure that in the making of new Indian

global cities, and the enclaves/fortresses of special eco-

nomic zones, the same range of lived human rights to

the migrant and urban impoverished citizens? How

may we pour democratic and constitutional content to

the borrowed and imposed languages of 'good gover-

nance'? How long may the masses of impoverished In-

dian citizens be treated as mere objects of development

policies that reproduce the lives of Indian citizens as re-

ceptacles of obscene political waste?  How far ought the

new economic policy remain effectively a human rights-

neutral domain of national governance by elected offi-

cials as well the unelected ones (most notably the

Justices)? How may we all endeavour together for the

restoration of the glory of the Supreme Court of India

which finally converted itself, in the halcyon days of de-

mocratisation of access, as the Supreme Court for all

hapless Indian citizens? 

perhaps, I may sound to you as calling for a Juras-

sic-park-type revival of Indian judicial activism of the

seventies and eighties. You may well want to regard me

as a jurisprudential dinosaur. So be it. For weal or woe,

I am unable to make any coherent sense of our access

talk otherwise. 

perhaps not; I invite summarily the gesture of Jean

Francois lyotard in his Peregrination: Law, Form, and

Event when he speaks to us thus: 

"How may we understand then the descent into

the substrata of necessity, to seek out there the most the

meaning of the most irrational of historic effects [that

resists the [construction of] the incomprehensible and

complete tableau of reality… [that listens]… to the ob-

scure passions, the arrogance of leaders,   the sadness

of workers, the humiliation of peasants, and of the

colonised the anger and the bewilderment of revolt; the

bewilderment, too, of thought [that invites] again the

thread of class in the imbroglio of events." 

Justice goswami once spoke of the Indian

Supreme Court as the 'last refuge for the bewildered

and the oppressed'. perhaps, a globalising Indian

Supreme Court needs to recover this increasingly lost

adjudicatory estate? 

Excerpts from Professor Upendra Baxi’s speech made at

the golden jubilee of Indian law Institute, New Delhi. 

— November-December 2007
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A Just Society Through Just Laws
giving sort of powers to the police, convicting people even where a
judge has a reasonable doubt as to the guilt of the accused is a thin
edge of the wedge. What we then start doing is compromising the
judicial system. We need an independent judiciary that can stand
against the government in case needed to uphold justice.

J u s t i c e  m o h a m m e d  Z a k e r i a  ya ko o b

once after becoming a lawyer, I was sitting outside
a court in South africa waiting for my case to be
called. The applicant was to be brought to the
court. He was virtually treated as nobody. Had a
white applicant been called he would have been
named as Mr-so-and-so with polite courtesy. I sat

back seeing junior lawyers as they scurried around to cross-examine state
witnesses who were like magistrates and judges only in the sense they
were whites. White prosecutors cross examining the applicant and ac-
cused were often assisted by the court. It was a normal practice for
judges and magistrates during the days of apartheid. In relation to black
accused the assumption used to be that the person must be guilty and
in relation to white accused the assumption was that the accused may
not be guilty. 

and that became a problem as the criminal justice system operated horribly in relation

to the african people despite the fact that we had a principle which said that the State must

prove its case beyond reasonable doubt. So the fundamental point I want to make is that the

designation of the onus in a piece of legislation is not the end of the matter, it is only the be-

ginning and a fair trial means much more than incorporating matters related to an offence

into pieces of law.

another important thing in those days were political trials. political trials in africa are

highly complicated. They are held far away from the accused person's home so that there

could be no one there to support and defend. They were held very quickly so that there is no

opportunity given to the people to prepare their defence. They were held in consequence of

evidence given by the people in detention and our apartheid style judges never took it par-

ticularly seriously. There were confessions taken which were alleged to have been freely and

voluntarily made. all those confessions were admitted despite fairly strong evidence in many

cases to the contrary. So political trials in the country represented a travesty of justice and

the court system.

It was in this context that we had to draft our Constitution in relation to the fair trail

provisions of our constitution. We came from a society where the justice system was manip-

ulated to ensure segregation, discrimination, and to ensure that poor people continued to be



treated as if they were animals. That is the context. and

we have the context where the negotiators of the con-

stitution themselves as a part of the african National

Congress had been victims of political trials which had

been badly handled and many of them had been polit-

ical prisoners before. So they understood, better than

anybody else, having been victims themselves how po-

lice's improper conduct can result in injustice and im-

propriety. and, therefore, we made it perfectly clear

that, we in our country would never tolerate a system

in which there would be any injustice at all not on the

basis of constitutional provisions but on the basis of

these other hidden things. So we regarded the achieve-

ments of a non-racial society as fundamentally impor-

tant to the achievement of justice because unless the

society itself was non-racial we could not have justice

at all. So the reconstruction of our society and the re-

construction of our criminal system began with our

Constitution, our Constitution which made it perfectly

clear that all rights were interdependent and interrelated

and therefore the fair criminal trial right, too, was not

a right which was to be taken independently of all other

rights. It had to be taken in conjunction with the right

to equality.

But before I get to the fair trial right, there were

certain values entrenched in section 1 of our Constitu-

tion that made it perfectly clear that this Constitution

stands for the dignity of human being, the achievement

of equality and advancement of all human rights and

freedoms. It made it clear that it stood for the abolition

of sexism and racism and made it quite clear that our

Constitution stood for the supremacy of the Constitu-

tion and the rule of law. So in our country it is not only

the Constitution that is supreme but also the rule of

law. and these principles have been entrenched in our

Constitution to a greater degree than all others. The

rest of the bill of rights can be amended with a 2/3rd

majority subject to certain conditions but these values,

these principles, this particular section can amended

only with a 75% majority. So these principles are fairly

important because we believe that the fair trial provi-

sions are in fact concerned with the dignity, equality and

freedom of all human beings. 

and now we come to the fair trial provision which

has been in our Constitution. There are many people

in our society who have commented on the fair trial

provisions of our Constitution, saying said that this has

been taken rather too far. police have claimed that it is

the fair trial provision which has been the cause of ab-

sence of convictions and so on. people have said that

the fair trial provision means that our Constitution

caters more to the people who are accused than people

who are victims. This is an argument advanced all over

the world.

The first problem is, how do you view the accused

people. If you view accused people as people who are

guilty as the Malimath report in the Indian case does

then obviously you have adopted a different approach.

You would say that these people are guilty and they

must not go free. It is a difficult assumption to make as

it is an assumption which is against the presumption of

innocence. You assume that there is no smoke without

fire. You assume that there must be something and

therefore there is something essentially wrong with ac-

quittals.

Yet, I want to say something about proving a case

beyond a reasonable doubt and what it means. The

Malimath report regarded this with some circumspec-

tion and came to the conclusion that what is required

is that once the court is convinced it is alright. Now the

ridiculousness of this proposition can only be under-

stood if we introspect just a little bit about what proof

beyond a reasonable doubt means. What it means is

this; it doesn't mean that the judge doesn't arrive at the

truth, it doesn't mean that the judge is god and decides

whether something happened or did not happen. It is

absolutely impossible for a human being listening to

the witnesses to decide whether something that has

been said is true or not. Chasing after the truth and try-

ing to discover the truth is an impossible thing. only

god knows the truth and nobody else does. How can

a judge ever presume what is the truth. all a judge can

ever decide is to say whether the case brought before

him has proof beyond reasonable doubt from the point

of view of the evidence he has heard. Therefore the

search for the truth to me is something, which is utterly

unachievable and nonsensical. In the end you are a

human being, you hear the evidence brought before

you and decide whether the case has been proved be-

yond reasonable doubt or not. But again what does that

mean? That simply means that if a judge has reasonable

doubt after hearing all the evidence about whether the

person committed the offence, the person must be ac-

quitted. What is required for an acquittal is that the

judge must have not just a mere simple doubt, a vague

doubt but the judge must experience a reasonable
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doubt in relation to whether the accused is guilty before

the judge acquits the accused. 

What are the government, the judiciary and Mali-

math saying? are they saying here that the judges and

magistrates must convict accused persons even if they

have a reasonable doubt in relation to whether the con-

viction is proper or not? That is what truth beyond a

reasonable doubt means and we must not get caught

up with expressions like balance of probability and rea-

sonable doubt. let us take the Malimath proposition.

He says that if there is proof beyond reasonable doubt

then the judge must be convinced. He doesn't under-

stand the onus. How can a judge be convinced that the

accused did it on the one hand and have reasonable

doubt on the other. You cannot be convinced if you

have a reasonable doubt. So anybody who says that you

must replace reasonable doubt with another onus that

the judge must be convinced is talking nonsense be-

cause a judge cannot be convinced if a he has a reason-

able doubt. 

So the real question that we have to answer is

whether we want a society, for our sake and not for the

sake of the accused, or in India where we want to say

to our judges that please convict these people even

though you have a reasonable doubt as to the guilt of

the accused. I don't know about all of you but I don't

want to live in this kind of a society, I don't think even

the judges want to live in that society.

If you abandon this principle and say that judges

must convict even if they have reasonable doubt, what

you are saying is that the police allegation and the po-

lice suspicion that they are guilty is worth more than

the reasonable doubt of the judge having heard all the

evidence. What you are saying is that the judgement of

the police officer is more important than the judgement

of the court. and if that is so, why are there courts any-

way? Then why have courts if they are going to work

on the basis of the judgement of the police that is more

important. So let the police decide whether the person

is guilty or not. In the end giving this sort of a power

to the police, convicting people even where a judge has

a reasonable doubt as to the guilt of the accused is a

thin edge of the wedge. What we then start doing is

compromising the judicial system. What I think is that

you need to have an independent judiciary that can

stand against the government in case this is needed to

uphold justice.

— July-August 2007
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Clear the Jails First
The arbitrary powers to keep a person confined without a 
guilty verdict is necessary for a State and its police that want to 
rule by terror. Unfortunately, that's what we follow. Significantly,
those who languish in jails are poor people, Dalits, adivasis and
Muslims. Unless serious reforms are implemented, things are not
going to improve.

c o l i n  g o n sa lV e s

The Code of Criminal procedure (amendment) act,
2005 has been welcomed in the national media as
heralding the release of 50,000 undertrials many of
whom have been languishing in jails for years with-
out their trials even beginning. Nothing could be far-
ther from the truth. The amendment is, in fact, a

reversal of the Supreme Court decisions from 1996 onwards in the
Common Cause and the Raj Deo Sharma cases. 

In the Common Cause cases in 1996, the Supreme Court found that in many cases where

the persons were accused of minor offences, proceedings were kept pending for years. The

poor languished in jail for long periods because there was no one to bail them out. The crim-

inal justice system operated as an engine of "oppression".  The Supreme Court then directed

that, depending on the seriousness of the alleged crime, those in jail for a period of six months

to one year would be released either on bail or personal bond, provided their trials were

pending for one to two years. 

The Supreme Court then issued directions for the closure of cases and the discharge of

the accused. Cases where trials had not commenced for specific periods of time were to be

closed. Cases relating to corruption, smuggling, terrorism and the like were exempted. It was

clarified that the accused would not be permitted to deliberately delay the criminal proceed-

ings and then take advantage of the time limits fixed. 

In the Raj Deo Sharma cases in 1998 the Supreme Court referred to its 1980 decision

in the Hussainara Khatoon case where the Supreme Court held that "financial constraints

and priorities in expenditure would not enable the government to avoid its duty to ensure

speedy trial to the accused".  The Court thereafter proceeded to issue guidelines for the closure

of prosecution evidence and the release of the accused on bail after a certain period of time.

It was clarified that "no trial could be allowed to prolong indefinitely due to the lethargy of

the prosecuting agency".  

Despite these directions given by the Supreme Court  ten years ago, the criminal courts

failed  to release persons on bail and close trials.   

The law was reviewed by a Constitutional Bench of the Supreme Court in p Ramachan-

dra Rao's case in 2004 where the directions relating to the closure of cases and the fixing of



time limits for trials were set aside saying that it was

"neither advisable nor practicable" to do so.  as a result,

the rot in the criminal justice system deepened and from

time to time pathetic stories emerged in the national

media on undertrials languishing in jails for decades,

but nothing was done.  

The present criminal amendment is a reversal of

the guidelines laid down in the Common Cause and the

Raj Deo Sharma cases, first of all because they do not

lay down any time limit for a criminal trial to end.  Sec-

ondly, whereas in the earlier decision an accused was

entitled to be released on bail or personal bond after

being in jail for six months to a year depending upon

the seriousness of the crime alleged, now that has been

enhanced to half the period of possible incarceration i.e.

one-and-a-half to three-and-a-half years.  If under the

earlier decisions of the Supreme Court undertrials were

not released there is no reason for us to believe that

under a more stringent regime, justice will be done.

There are over 250,000 undertrials languishing in

jails even though the law presumes them innocent un-

less convicted.  In many cases despite years going by

the trials have not begun.  Seven out of every ten per-

sons in jail are in this situation.  overcrowding in jails

is routine, in some jails as high as 300 percent.  Inmates

sleep in shifts.  possibly no country in the democratic

world keeps its people behind bars in the manner India

does.  The overwhelming majority of those incarcerated

are poor, Dalits, adivasis and Muslims.  That the sys-

tem operates harshly against these sections is an under-

statement.  It operates only against these people.  

The reluctance of the State to clear the jails of the

poor is more by design rather than accident.  The arbi-

trary powers to keep a person confined without a guilty

verdict is necessary for a State and its police that rules

by terror.  The Criminal justice system is not really in-

terested in the determination of truth ensconced in the

final verdict, rather it is a massive arbitrary system of

preventive detention where the ultimate verdict is of no

concern as long as the accused picked up by the police

languish many years in jail prior to acquittal.  Those

who criticise the State for the low rate of conviction

miss this point; that conviction was never the intention

of the police in the first place.  This accounts for the

sloppy state of forensic investigation and the reliance

placed on the lathi over the law. 

The other changes brought about by the criminal

amendment are also equally vague or dangerous.  The

amendment in 50-a of the CrpC introduces the

Supreme Court's guidelines in DK Basu's case but

leaves out the crucial element of giving notice to the

family of the person being arrested in writing.  This was

important because the police routinely lie about giving

notice verbally.  The amendment to Section 53 is posi-

tively dangerous because it seeks to introduce in a sly

manner lie detector and narco-analysis tests as admissi-

ble in evidence.  

In most democratic countries these tests are

deemed to be of dubious merit and are not admissible.

The amendment to Section 122 seeks to strengthen po-

lice power in chapter cases by incarcerating people

purely on the basis of suspicion.  as the law stands

today such persons are to be released on them signing

a bond for good behaviour.  Now the magistrate will

be empowered to ask for sureties which is complicated

and difficult for the accused to obtain.  

Thousands of poor people are languishing in jail

under this Section.  Section 291-a is designed to pre-

vent the magistrate who supervises the test identifica-

tion parade, the cornerstone of a criminal trial, from

being summoned to give evidence in court.  These are

the negative changes sought to be introduced by the

criminal amendment.

a better way out for the State is to declare an

amnesty and to clear the jails of 100,000 poor prisoners

on Independence Day.

— July-August 2007
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Rot in the Prisons
applying even the most retrogressive standards, Indian prisoners 
are the pits — a level of perversity matched only by our pious,
moralistic and sanctimonious preachings abroad. In the land of
gandhi and non-violence, prisons remain depraved and brutish.
Internally the prisoners rot.

c o l i n  g o n sa lV e s

The level of barbarism in respect of a nation's treatment
of its prisoners is perhaps more uniform than we In-
dians expect.  Developed and developing countries
alike treat their convicts with a kind of depravity,
which speaks volumes for the nature of contemporary
civilisation and their attitudes towards the human

person. applying even the most retrogressive standards, Indian prison-
ers are the pits — a level of perversity matched only by our pious, moral-
istic and sanctimonious preachings abroad.  In the land of gandhi and
non-violence, prisons remain depraved and brutish.  Internally the pris-
oners rot.

Rape, buggery, torture, custody without legal sanction, bars and fetters, detention far in

excess of the sentence, solitary confinement, lunacy, the brutalising of children, women and

casuals, drug trafficking and prostitution rackets run by the superintendents are but the daily

routine of prison life.  pulling out eyes as in the Bhagalpur blinding case or the pushing of

batons up the anus of prisoners as in Batra's case is perhaps Sunday's schedule.

If the complete absence of human rights moorings in India has escaped notice, it is only

because the State has through law and lathi shrouded the prison system with an iron curtain

through which only those may pass who have no hope of returning.  and while the press,

the public and social activists are debarred, the Courts turn a blind eye.  While crores of

rupees are spent in esoteric research of dubious standards with manuscripts thrown into the

dustbin after the degrees are awarded, not a thing is done about prison research.  as a con-

sequence, the criminalisation of the prison administration proceeds apace and is the main

factor contributing to the hardening of the offender and to the inmates' physical and psy-

chological breakdown.

apart from the human rights issue, the Indian State has so little intelligence that it cannot

comprehend that in purely bourgeois terms it is neither economically feasible nor practical

to have such a large part of the population fettered and decapacitated.

Judicial reforms have been slow - too slow.  In the 1980's it merged with the forenso-

personal history of one man whom all associated with the struggle for civil liberties and

human rights must stand up and applaud - Krishna Iyer, a former Justice of the Supreme



Court who even after retirement championed the cause

with renewed fervour.  His decisions describe his strug-

gle against the tide of foul precedent, colonial prison

regulations and a defiant lower judiciary not only un-

willing to accept his views but also uniformly sub-

servient to the prison administration and the police.  In

the Seventies and early Eighties he transformed Indian

prison jurisprudence and a few other judges inspired by

him contributed to this change.  By the time of his re-

tirement in the mid eighties, he had led India through

a decade of forensic change.  But he left a sad man

noticing in powerless retirement the flouting of his de-

cisions by the decision of the criminals in uniform.  The

passage of time settles all things and India returned to

its normal state - the eccentric has passed on.

The ebb tide set in.  Whereas in the cases of Hus-

sainara Khatoon and Motiram, the Court had spoken

against high bail amounts for poverty stricken accused

and had recommended their enlargement on bail on

personal bond and even without sureties, today millions

of people are jailed pending trial because they are either

too illiterate to apply for bail or too poor to furnish the

bail amount.  Notwithstanding Hoskot's case legal aid

remains on paper with more money spent on commit-

tees, reports and seminars than on legal aid itself.

Sheela Barse's case likewise indicates the flagging inter-

est in public interest matters.  Now the right of the

press to interview prisoners has been couched in a lan-

guage as vague as to practically operate against the

press.  Despite Khan's case, prisoners are often denied

access to newspapers and books.  Despite Walcott's case

the awarding of prison punishments is like the em-

peror's fiat.  Despite Mallik's case children are brutalised

on par with adults.  The International Year of the Child

saw seminars organised and films made but no children

released.  

all the recommendations laid down in Batra's case

and Kaushik's case are ignored.  overcrowding has in-

creased many times over.  The Board of Visitors is a

bloody farce. The prison Manual and other regulations

are kept top secret and even defending advocates find

it impossible to lay their hands on one.  liberal visits

by family members depend on bribe money.  The om-

budsmanic task of policing the police that Krishna Iyer

advocated is now an impossibility.  The standard mini-

mum rules for treatment of prisoners are not only not

followed but the rules cannot be found, Section 235(2)

248(2) of the Criminal procedure Code in respect of

more humane sentences is overlooked despite giasud-

din's case and Santa Singh's case. Despite Varghese's

case poverty stricken, indigent debtors are jailed.

Notwithstanding the prison reforms enhancement of

wages case convicts perform slave labour on notional

or illusory wages. 

If, as in Nandini Satpathy's case, the methods,

manners and morals of the police force were a measure

of a government's real refinement, ours would be a

tyranny.  Censorship of correspondence contrary to the

directions in Madhukar Jambhale's case, the solitary

confinement contrary to the directions in Sunil Batra's

case thrive.  likewise, bar fetters are commonly used.

and the accused are tied together like cattle and pa-

raded to Court through the streets in defiance of the

decision in Shukla's case.  The little Hitler found lin-

gering around Tihar Jail in Batra's case is now fully

grown and well fed.  Despite Sah's and Hongray's case

compensation is rarely awarded. In the face of Veena

Sethi's case, mentally disturbed persons are maltreated

and rendered insane.  The 'hope and trust' placed in the

prison administration and the police by the Supreme

Court have turned out to be a joke.  Even after Barse's

case women's rights are not implemented. Despite

Nabachandra's case remand is done as a matter of rote.

Nothing changes in India - ever.

as we age, Krishna Iyer's passions recede in the

memory of bench and bar.  a new conservatism has

taken over.  once again judicial apathy and unconcern

fuel prison sadness.

His decisions are largely, therefore, of academic in-

terest, perhaps the only merit of the decisions being, as

Justice Hughes once said, that they are, "an appeal to

the brooding spirit of the law (and) to the intelligence

of a future day."

They display overall certain common trends and

characteristics. Firstly, that judicial standards in human

rights are uniformly pathetic and secondly that judges

in India are universally unwilling to punish prison offi-

cials and policemen even in the face of cast iron evi-

dence of major offences committed by them.

Judicial reluctance, administrative callousness and

the absence of any State recognition of white collar

crime, takes India rapidly towards the precipice where

the working class find themselves brutalised and iso-

lated and the justice system is seen by all - as it essen-

tially is - as a class weapon perpetually perpetrating

injustice.
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as this happens the story foretold by Krishna Iyer in

Veena Sethi's case may well come true; "one day the cry

and despair of large number of people would shake the

very foundation of our society and imperil the entire dem-

ocratic structure.  When that happens we shall have only

ourselves to blame.

— July-August 2007
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Terrorism of the Police Kind
Neither the State nor organisations like the NHRC are looking at
the issue of police high-handedness, bias and extremities of the law
that often take the toll of common man's  human rights. Unless we
seriously address this issue, the State machinery will continue to
persecute, torture and execute innocent people in the name of order.

k  b a lag o pa l

Sadly, extra-judicial killings, disappearances and incidents
of torture in custody are growing every year throughout
the country. In andhra pradesh alone police torture, cus-
tody deaths and fake encounters have become so rampant
as to create dread among people. If one tours the bor-
dering districts of the state, one invariably comes across

stories of torture and arrests of common people because of alleged Nax-
alite connections. people narrate stories of being threatened into reveal-
ing whatever information they have to escape being handed over to the
andhra police. Such is the reputation of the police that people will re-
veal just about anything only to escape the 'infamous' torture at their
hands. 

Jammu & Kashmir and punjab are two states where cases of disappearance run into

thousands. Torture is common. Electric shocks given to sensitive parts of the human body is

a very common form of torture in andhra pradesh. Even more than physical beating, people

dread these electric shocks because these destroy a victim's individuality for life.

The police, the army and the paramilitary forces are able to commit offences and get

away with them. anyone can commit an offence but not everyone can get away with it. This

getting away is what amounts to impunity. The forces of the State as well as privileged gangs

like the Salva Judum in Chhattisgarh are able to get away with them. They have impunity;

they commit offences and get away with it. The reason why this goes on year after year,

decade after decade, is that neither the political executive nor the judiciary wants to put an

end to it.

our High Courts and Supreme Court by article 226 give a wider jurisdiction than the

English writ jurisdiction. India does require a wider jurisdiction than the English writ juris-

diction. Why have our courts slavishly followed that principle? They could have institution-

alised a different way of looking at it as article 226 is wide enough to do so but they have

chosen not to. They resort to a strange measure of asking the victim to file a private complaint

in case of being unjustifiably victimised by police. There is no such way of taking up private

complaints in criminal court. 

The magistrate has different ways of taking cognisance. one of the ways of taking cog-

nisance is on a complaint made by someone. Even a phone call received by the magistrate is

sufficient to take cognisance. To equate them as equally efficacious ways of initiating prosecu-
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tion does not make any sense. prosecution requires in-

vestigation. an ordinary citizen does not have any

power to search someone's house, to seize any object

from anyone, to take anybody into custody or interro-

gate the person. a citizen probably doesn't even have

the power to ask a forensic expert to submit a report on

anything. How is then a citizen supposed to prosecute

privately? It is not as if the courts do not know this, they

do but they have decided not to go beyond this. Habeas

corpus for them is to convert illegal custody into legal

custody and they don't want to go beyond that.  

other institutions like the National Human Rights

Commission (NHRC) have also been equally hesitant.

as far as torture is concerned, the IpC itself penalises it.

You do not require a new law to say that torture for the

purpose of extracting information is an offence, as it is

an offence under the IpC. If it results in serious injury,

the punishment can go up to 10 years of imprisonment,

as it is a serious offence under the IpC. 

Thirty years ago the law Commission made a rec-

ommendation, "if somebody dies in police custody, there

shall be a presumption in law that his death has been

caused by the police." Thirty years hence, we still don't

find this amendment incorporated in the law today.

amendments that strengthen human rights are seldom

allowed.  In the proposed 2006 amendments to the

CrpC, the DK Basu guidelines have been incorporated.

These guidelines spell out the course of action the police

are supposed to take. Yet it does not provide for pun-

ishing and prosecuting those police officers who violate

the guidelines. It is at par with any other rule or proce-

dure laid down in the CrpC. 

We still do not have a set method to follow. There

is no initial arrest memo. an arrest memo is the one

thing they have adopted from all the DK Basu guide-

lines. Such a memo is issued on the day they decide to

produce the person in court. He may have been in cus-

tody for 10-15 days but the day he is produced in court,

they produce a memo and obtain signatures very law-

fully, following the DK Basu guidelines, from the fa-

ther/mother/wife and the arrestee's relative knows that

if he/she doesn't sign, the person in custody will face the

hell and may never see the court. Hence they sign. 

Thus DK Basu guidelines have unfortunately, be-

come a way of sanctifying illegal arrests. If tomorrow a

person has to go to court, the court will say that your

own wife or family member have signed to affirm that

you were arrested on the date mentioned and not 10 days

before. The real question is who will prosecute? We all

know that in this country to prosecute a police officer

and survive is almost impossible. It is a part of impunity

that police officers are allowed to wreak vengeance and

the State prefers to remain a quiet bystander.  

law allows the NHRC to have its own investiga-

tive machinery. The NHRC can use it to investigate the

offences of human rights violation on registering com-

plaints. This is provided for both the State Human

Rights Commissions (SHRCs) and the NHRC. But the

investigative machinery of NHRC has a top-heavy struc-

ture. people like retired Dgs of police or other high

ranking former police officers are appointed. Sadly, they

can give orders with best of intentions but cannot in-

vestigate cases of human rights violations themselves.

The need is to appoint inspectors or sub-inspectors of

police who can actually investigate. In order that all se-

rious allegations of human rights violation can be inves-

tigated, a sufficient number of such people need to be

recruited. It should be ensured that this force should be

recruited separately and not made out of transferred of-

ficers from the central or state police forces.  The NHRC

has now become an agency that only holds seminars like

any other debating forum. It has the power to investi-

gate and make recommendations but the utilisation of

these powers still remains a far cry. The NHRC should

take all cases of human rights violation under its purview

and investigate and not limit itself to the case of viola-

tion by the paramilitary or police forces. Since the

NHRC does not seem inclined to do so, torture goes on

with impunity. 

a separate offence of custodial death can be created

as happened with dowry death cases. They are no more

categorised  as culpable homicide or murder. an alto-

gether separate offence, with a presumption clause has

been created given the nature and scale of dowry deaths.

The courts will never take initiative in these matters be-

cause the courts, as much as the political executive, want

impunity. and so despite all the sacrifices and efforts of

human rights activists in punjab and J&K, these issues

remain unresolved and disappearances continue. 

The standard answer given by the authorities is that

people cross the loC to get weapons to fight the Indian

forces and, thus, thought to have disappeared. police is

neither asked nor do they answer how a person taken in

custody could cross loC unless he escapes from custody.

a common plea that police take is that there is public

sanction for what we do. In the Chambal valley, we are
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told that the police are regarded as heroes. They are a

brand name there. But if in 1968, 1000 so-called dacoits

were killed by them in the Chambal valley and in 2007

the killings are still going on. This means that something

is definitely wrong somewhere. public sanction to all

these actions is flaunted to justify torture and extra-ju-

dicial encounter. If not a sizeable section, a highly artic-

ulate one does believe that a tough police force is

required.  

This maybe because of the opinion that is being

manufactured, or general sense of insecurity among peo-

ple. Whatever may be the reason, there is a strong feel-

ing among public mainly middle classes that the criminal

justice system is lax. They believe that talks of human

rights increases crime and disorder, diminishes security

and, thus, the police have to be tough. and only tough

police can prevent, say harassment of young college

going women by goons. They may well ask for such po-

lice force throughout the country that can catch the cul-

prits and parade them naked through the streets. Unless

we are able to satisfactorily answer this element of the

consciousness held by whichever section of the public,

we as human right activists will simply end up simply

having dialogues without much meaning.

July-August 2007
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The Injustice of Ignorance
The Report of the Committee on Reforms of Criminal Justice
System construes 'the demands of the times' in terms of what a
handful and handpicked individuals conceive these to be!
Ironically, these in turn, stand equated with 'the aspirations of
the people of India'. Thereby, a great opportunity for law
reform stands squandered. 

UpENDRa BaxI
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No one knows quite why the government of India
decided to establish the Committee on Reforms
of Criminal Justice System (CJS) now. The report
acknowledges this. Everyone knows that the CJS
'in India was about to collapse'. High rate of pen-
dency and low rate of conviction have made crime

a profitable business (para 1.3). This form of rather ancient knowledge
justifies now a comprehensive review by yet another expert committee! 

Even so, given this precocious self-image, the committee would have served the historic

role far better with a much greater measure of deliberation. The report nowhere shows any

understanding of why the official and popular response rate was so indifferent, or to put the

matter somewhat strongly so abysmally low. Had this something to do with the ways in

which the questionnaire stood formulated and administered? Did the committee, with all its

professed expertise, fail to command a measure of legitimacy with states and assorted respon-

dents? How may we understand that only seven states, ruled by regimes often different from

the ruling national coalition, responded to the questionnaire? Why was the follow-up for re-

calcitrant respondents so effete and counterproductive? Why did only 284, out of 3,164, in-

dividuals respond? Why did so many High Courts, despite directives from the Chief Justice

of India, fail to furnish the information in the required format (para 1.10)? Why, out of the

many respondent legal luminaries (a peculiarly embarrassing Indian legal phrase) were most

predictably Delhi-based (para 1.15)? The Report dutifully mentions communicative failures

but is silent on the causes for it, even when proceeding boldly with its far-reaching recom-

mendations! 

It is, indeed, unsurprising that the report is unabashedly elitist in the worst sense of that

term. It construes 'the demands of the times' in terms of what a handful, and handpicked, in-

dividuals conceive these to be! These in turn stand equated with 'the aspirations of the people

of India'!

shoddy research

at most times, its 'findings' at best summon the depth of newspaper headlines and indiffer-

ently composed edit pages. at so many places, it is guilty of what lawyers name as suppressio

veri (suppression of truth) and suggestion falsi (making manifestly false suggestions).

I take here just one major example concerning the way the report sculpts the constitu-

tional demise of the right to silence. It summarily concludes that …drawing of adverse inference

against the accused on his silence will not offend the fundamental right granted by Article 20(3) of

the Constitution as it does not involve any testimonial compulsion. Therefore, the committee is in

favour of amending the code to provide for appropriate inferences from the silence of the accused.

(Para 3.40)

The argument that such a provision may run afoul of article 21 due process rights shriv-

els in the report to a pre - Maneka gandhi interpretation that merely confined article 21

rights to life and liberty to subjection by 'procedure established by law'. The Malimath Com-

mittee thus operates on an obsolete understanding of Indian constitutional jurisprudence. It

is another matter that any law student in a good law school who made a similar argument

would have failed to obtain pass marks!

This 'precious' recommendation stands accompanied by two caveats: first, only the court

may frame and put questions; second, 'the accused will not be administered oath and he will
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not be liable for punishment for refusal to answer ques-

tions or for giving false answers'. What is new is not

the prospect of the court putting the questions; what

is new is the recommendation that the accused may

now run risks of the adverse inference being drawn

from the exercise of the right to silence. according to

the committee, this does not amount to testimonial

compulsion violative of rights to fair trial and to life and

liberty! Not understanding of Indian constitutionalism

but poorly researched comparative jurisprudence guides

this report. It relies primarily on two decisions of the

European Court of Human Rights: Murray and Con-

dron. Neither supports this sweeping recommendation.

In Murray the accused did not testify on oath; in Con-

dron the accused did so. The latter involved the issue

of directions given by justices to the jury, a situation of

little or no juristic relevance to the Indian situation. In-

deed, the court observed in the latter case:

The government observed that the following safeguards

must also not be overlooked in assessing whether it was ap-

propriate to leave the jury with the possibility of drawing an

adverse inference from the applicants' silence at the police

station: the burden of proof rested with the prosecution

throughout to prove the applicants' guilt beyond reasonable

doubt; the jury were specifically directed that the applicants'

silence could not on its own prove their guilt; the trial judge

had to satisfy himself that there was a case to answer before

directing the jury on the issue of the applicants' silence; the

jury could only draw an adverse inference if they were sure

beyond reasonable doubt that the applicants' silence during

police interview could only sensibly be attributed to their

having no answer or none that would stand up to cross-ex-

amination; finally, the jury were under no duty to draw an

adverse inference.

This necessarily long quote underscores that 'the

burden of proof' governed by the absolute standard of

guilt beyond reasonable doubt, a standard that the re-

port considers ripe for demolition in Indian criminal

justice administration! Under the United Kingdom's

own submissions, the trial judge 'had to satisfy himself

that there was a case to answer', a much higher thresh-

old than commended by the report which merely con-

tents itself with the mere fact of charges being framed

for trial. The jury may draw an adverse inference 'if they

were sure beyond reasonable doubt' but the Malimath

Report will give judges a much greater human rights

adverse latitude. Besides, these cases insist on the im-

permissibility of drawing adverse inference because the

accused exercises the right to silence; or when there is

little evidence that justifies drawing such inference. In-

deed, these decisions establish the power to draw such

inference only upon reasoned and justifiable conclusion

in the full, considered weight of available evidence. This

discretionary power becomes available primarily when

the accused chooses to testify under oath and then too

under the most stringent circumstances, eminently re-

viewable under the national and regional human rights

monitoring systems.

The fifteenth hand, head note type reading of these

cases that masquerades as comparative law research ren-

der the committee's comparative jurisprudence citations

deeply suspect. It is improbable that the learned mem-

bers of the committee had the slender most understand-

ing of this jurisprudence. Its references to United

Kingdom jurisprudence are deeply manifestly flawed.

Indeed, its citation to australian jurisprudence is stun-

ning if only because it is bereft of a Bill of Rights. In

addition, it offers scant evidence, even by way of cita-

tional support, of jurisprudence of the United States,

Canada, France and Italy! In this arc of ignorance, it is

too much to ask of the committee to have the slightest

familiarity with comparative criminal and human rights

jurisprudence . Indeed, the committee shows little re-

gard for the text and interpretation of the right to fair

trial in supranational and international human rights

conventions.

The Malimath Committee, furthermore, ignores

the differential access to legal services available to the

Indian accused. The grudging departures from the right

to silence in the more 'developed' Euro-american sys-

tem remain secure in a residual welfare state, which still

bears staggering financial burdens of providing effective

and equitable defence counsel services to the accused.

In contrast, even a perfunctory look at the Union and

state budgets for legal services would have shown fully

the human and human rights costs already borne by the

disenfranchised Indian peoples caught in the web of

CJS. The committee egregiously regards the meagre In-

dian legal state services as a functional equivalent to

highly professional, and exorbitant, provision of right

to counsel. It needed only a small reality check to realise

fully the cruel imbalance between the Indian legal aid

appointed counsel for the impoverished accused pitted

against the might of public prosecution and the reign

of torture and terror of custodial regimes.
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presumption oF innocence

The report insists that there is something flawed about

the presumption of innocence and seeks to modify the

standard of burden of proof. However, its analysis on

either score remains inchoate, or put more sharply the

learned committee does not give much evidence of

what it is really talking about! It expresses a profound

disquiet concerning the doctrine of presumption of in-

nocence.

armed with the authority of a contextual observa-

tions from professor glanville Williams (para

5.14/5.15), the report speaks of 'unmerited acquittals'

of 'the large percentage of acquittals of guilty persons'

and blithely asserts that: 

More the number of acquittals of the guilty, more are

the criminals that are let loose on the society to commit more

crimes. They would do this with greater daring for they

know by their own experience that there is no chance of their

being punished. (Para 5.16)

as far as the committee's understanding of profes-

sor glanville Williams is correct, this is a most specious

sort of reasoning, to say the least. How does one al-

ready know that 'criminals' remain actually acquitted

under the sway of presumption of innocence? Surely,

such a view logically entails the notion that the episte-

mology of due process (that is requirements of knowl-

edge inherent to determination of criminality) is

wrong. To reach that result, one has to prejudge, out-

side any established legal process, the accused as neces-

sarily guilty by their mere ascription of that status to

them, a result that so astute a thinker would not have

intended!

How may we come to know, further, that many ac-

cused/convicted persons regard the presumption of in-

nocence as licence of committing more crimes with

impunity? The report does not cite a single study (there

is no question of course of its commissioning such a

study), which verifies its conclusions. It does not con-

duct a stratified survey of acquittal and recidivist pop-

ulation that, for example, would have verified/

disverified the proposition. Such a study will have to

verify the key assumption that the sample population

actually holds the operational belief that the presump-

tion of innocence will inexorably set them free every

time they embark on criminal conduct.

put another way, in thus ritually underscoring the

presumption of innocence; courts do not, in fact, actu-

ally perform the task of acquitting ten guilty to save one

innocent person. In each case, judges and courts have

to decide on guilt or innocence of the accused on facts

and arguments before them. To reiterate, the maxim

does not actually describe the fact that 10 guilty persons

actually stand acquitted lest one innocent person suffer;

rather it reiterates that courts do not somehow presume

that 10 out of 11 persons are actually guilty of crimes

alleged. The report seeks to, subvert under the banner

of its involuted invention of a new criminal justice com-

monsense, this precious rhetorical power of the maxim.

This new commonsense is further flavoured by

populist rhetoric. The committee blandly asserts that

'criminals' acquitted under presumption of innocence

[M]ay occupy important and sensitive position in pub-

lic life. If criminals start ruling the country one can imagine

the consequences. (Para 5.16).

This dire prospect, some may say, in agreement

with the committee, has happened! The already, and

unfortunately for the Malimath Committee, richly

available, reports, such as the Vohra Committee (and

electoral reforms under the auspices of the Election

Commission) do not place, as does this report, the

blame on the operation of the doctrine of presumption

of innocence. They find approaches to solution of the

problem in reforms of electoral system and greater in-

sistence on accountability mechanisms for corruption

in high places. Even when these make recommenda-

tions concerning CJS reform, they do not go so far as

to advocate abolition, or fundamental modification, of

the doctrine.

The more fundamental difficulty with the report is

its blithe assumption that each accused may be guilty

unless he/ she proves innocence. Haunted by the

scepter of the ten 'guilty' set free in order to save one

innocent person, the committee here claims for itself an

extraordinary epistemic privilege. It already knows that

the 10 acquitted persons are actually 'guilty' persons, in

advance of a due process based trial and appellate

process! This is a staggeringly astonishing proposition,

a gift of prophecy given to six members of a randomly

constituted committee by an arbitrary regime!

'gbrd'

The report is preeminently agonised by this heavy bur-

den of the standard of proof. However, one looks in

vain for the sources of this agonising!

a formidable obstacle to understanding its mean-

dering discourse is the fact that committee is not quite
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sure of its target. on the one hand, it bemoans this

standard necessarily stemming from the doctrine of the

presumption of innocence; on the other hand, the com-

mittee itself acknowledges at several places that the

standard is not absolute'. legislative derogations and

deviations, it notes, have been held constitutional when

impugned at the bar of due process rights under article

21 of the Constitution (para. 5.6-5.8). Indeed, it asserts

and demonstrates that the standard is 'becoming flexi-

ble' (para 5.18). What then is the problematic that the

committee seeks to address? To this question, the report

provides no answer at all!

Something, we are asked to take in an act of faith,

is wrong with the standard/burden of proof. That 'some-

thing' stands described with deep indifference. We are

educated (without any detailed narration) that 'proof

beyond reasonable doubt' is not a 'standard of universal

application'; 'France has not adopted this Standard'

(para 5.22). What follows from this comparative ju-

risprudence tidbit? going back to 1867, we are edu-

cated and entertained by the fact that section 4 of public

gambling act dispenses with this standard. What fol-

lows then from this colonial history gossip? The report

says that times have changed.

Now there is a sea change … People now-a-days are

better informed. The Press, the radio, the television, films,

and various type of literature have enormous influence in

educating and making people aware of the different ways of

committing crimes. They use sophisticated weapons and em-

ploy techniques so as not to leave any trace of evidence that

may implicate them. The accused are becoming more daring

and reckless. The level of morality has gone down and regard

for truth is waning.

…It looks as though the criminals are emerging

stronger than the law enforcing agency. (Para 5.28)

What follows from this set of platitudes is simply

the ipse dixit (something is true merely because we say

it is!) that the standard of proof needs modification.

law reform measures backed only by platitudes, gossip,

and slogans constitute the gravest threat there is today

to human rights in the administration of criminal jus-

tice. In any event, the report is determined even to

change the existing 'flexible' standard of proof beyond

reasonable doubt. In para 5.30, it suggests that we

adopt a different standard that of 'clear and convincing'

proof. This, according to the committee, is the golden

mean between the 'preponderance of probability' stan-

dard in civil adjudication and 'beyond the reasonable

doubt' standard in criminal cases. The latter, the report

maintains, is too 'subjective'; it is unclear how the pro-

posed standard will be any the less so. It recommends

(para 5.13(iii) at page 270) that Section 3 of the Evi-

dence act be modified to read that:

In criminal cases, unless otherwise provided, a fact is

said to be proved when, after considering the matters before

it, the court is convinced that it is true.

To ensure that proof beyond reasonable doubt

standard does not surface ever again in the annals of In-

dian adjudication, the committee further recommends

that the proposed amendment 'shall have effect

notwithstanding anything contained to the contrary in

any judgement order or decision of any court'. lawyers

term this as an 'ouster clause', a provision designed to

eliminate judicial power. The Indian Supreme Court

has often pronounced on the validity of such clauses;

there is no doubt that were such a clause legislated, its

validity will be impugned both under the ordinary ju-

risprudence and under the doctrine of the basic struc-

ture of the constitution, which frowns upon

abridgement of judicial power. The Malimath Commit-

tee, which specialises in the genre of 'fly-now-pay -later'

law reform, stands unperturbed by this prospect. 

It is both conceivable and likely that the proposed

amendment will operationally result in de facto judicial

recourse to the disfavoured lesser standard of prepon-

derance of probabilities. No careful Court will of course

justify its decision by an overt recourse to this language;

but it may indeed find that the fact is true precisely be-

cause it thinks that the preponderance of probability is

sufficient to justify judicial conviction. The report does

not attend to this probability; this default is fraught

with danger to human rights in the administration of

criminal justice, especially when the scope of the addi-

tional amendment ousting altogether judicial discourse

concerning the earlier standard is borne fully in view.

This tinkering with CJS postulates may only be grasped

when we understand the logic of partial amendment of

the adversary system that the report wholeheartedly

enunciates.

towards hybrid system oF cJ

I believe that the actual text of the report disrupts the

deceptive exercise of selective incorporation of 'good'

features of the 'inquisitorial' system. Volume one pro-

vides us with a rather undifferentiated picture of the in-

quisitorial 'system'; the only evidence we have of the
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committee's direct understanding of inquisitorial sys-

tem is contained in appendix 10, volume 2 . Volume

two focuses on only one jurisdiction: France. Even

here, the narrative is somewhat sloppy. The committee

was informed that the 'prosecution has to prove the case

beyond reasonable doubt' (Volume 2, page 378); if so,

one fails to understand why it recommends dispensa-

tion from this standard and burden of proof. 

The committee notes further that the system of ju-

dicial verification of truth is not precedent-based; 'ear-

lier decisions' do not constitute precedents and are

rarely cited. France seems to have a jury system even

for criminal appeals. How may selective incorporation

relate to the jury - free and precedent happy Indian CJS

is not a question that at all interests the committee!

What appeals to it is the fact (or rumour?) that in

France cases are disposed off expeditiously 'within one

day or two years depending upon the nature and com-

plexity of the case'. Would selective incorporation de-

liver this desideratum for Indian CJS? 

In France, the 'highest court will not go in the mer-

its of the case'; how may we adopt this even selectively

without fundamentally altering the code of judicial re-

view powers under the actually existing Indian Consti-

tution? In France, the offices of magistrates and

prosecutors remain interchangeable; is this transforma-

tion desirable and feasible for India? If so, the report

owed us a fuller enunciation. The atmosphere in French

courts is 'solemn' and brisk compared with 'the busy at-

mosphere of the court that we find in India'. What fol-

lows? The committee further finds on a flying visit

further that that the '[p]eople in France seem to be

happy and satisfied with the quality of justice adminis-

tered in their country' (page 378). It did not of course

meet the French people. Upon this caricature of popu-

lar contentment is based the overall recommendation

of selective incorporation ! So invigorating are the ef-

fects of the holiday in paris that the committee simply

refuses to listen to the disquiet expressed by several

High Courts concerning the 'switchover' .

given all this, it is difficult to grasp the notion of

selective incorporation from 'inquisitorial' systems.

What is really proposed is full-scale dilution of the ad-

versarial system, as it now exists. Charged with the duty

to find truth and invested with enormous new powers

to direct the investigation, as well as the attenuation of

right to silence and presumption of innocence, judges

and courts may well begin to read their obligation to

find the truth as their duty to increase the conviction

rate.

In sum, the committee proposes fundamental ren-

ovation of the Indian criminal justice system both by

stealth and by sloth. By stealth, because it seeks to

smuggle inquisitorial system under the guise of improv-

ing the present adversarial one, by sloth, because it is

simply not bothered to carefully and responsibly attend

to the craft and task of transition this entailed. This fur-

nishes a very sad and poignant symptom, after more

than five decades of the Indian independence, of half-

baked law reform processes, which can only aggravate

the crises of the future of human rights in India. It is

even more unfortunate than incumbent union law min-

ister signals his advance commitment to the Malimath

Committee that he will 'implement the reforms' that it

may suggest! (See 'acknowledgement' to the report).

Veritably, this is law reform by way of carte blanche!

oFFences, arrest, ... and bail

The 'terror stricken victims' stand here conceived as vic-

tims of routine, not politically animated, mayhem, mur-

der, arson, and rape. There is, as far as I espy, not a single

recommendation here that may take within its reach sus-

pects or accused belonging to the political classes.

However, it nowhere stresses the need to combat (save

the general endorsement of prior recommendation that

India needs to revamp its colonially inherited Indian

police act: para 7.31) custodial violence, torture, and

tyranny.

exceptional laws

Indian political parties, irrespective of ideological hue and

complexion cannot disclaim responsibility for induction of

criminals into election processes. The criminals' (sic) support

the political parties in all possible ways to either continue in

or to assume power.Politicians not merely hire anti-social el-

ements to assist them in elections…but also to eliminate their

rivals.

Murder of political workers, activists, etc., by political

rivals are assuming a serious proportion. The bonding be-

tween political parties and organised crimes complete.(Para

17.16.7)

The committee does not make a single specific or

direct suggestion for weakening this bonding! Its focus

on 'economic' crimes and crimes of terrorism also does

not quite suggest ways that break this bonding.

In the circumstances, its lamentation concerning
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the nexus between politics and organised crime remains

merely a cascade of crocodile tears. The report does not

fully recognise that much before 9/11, and almost since

the Indian Independence, Indian peoples experienced a

whole encyclopedia of violation of basic human rights

in response to forms of political insurgency, often

branded as terrorism. The report does not concern itself

with this institutionalised ambivalence . Rather, it veers

towards juridical institutionalisation of regime/state

paranoia. put another way, its underlying message, ex-

tremely worrisome, is that a more than half a century

old distinction between everyday criminal justice system

and the exceptional measures stands ready for constitu-

tional erasure.

given the extraordinary developments of regime

sponsored violence and xenophobia in gujarat 2002,

and since then, one knows what pernicious communal-

istic distinctions may be drawn between 'nationalist'

(like the Vishwa Hindu parishad) and 'anti-national'

(necessarily Muslim) organisations receiving foreign

funds. This stands even more aggravated by the report's

purple prose concerning Indian Muslim 'underworld'

(para 18.10) and pakistan aided terrorism (para 19.4/

19.5). The report grievously errs in its wholly one-eyed

presentation, which unfortunately seems to suggest that

anti-national activities remain an inherent proclivity of

named and marked communities. To be sure, the com-

mittee did not intend this. But the text thus writ large

unfortunately raises unintended, and politically violent,

implications in the current political milieu.

The missile 'anti-national' stands often hurled reck-

lessly, and with impunity, against conscientious and de-

cent citizens who seek to perform their constitutional

obligations under part IV-a of the Indian Constitution.

any constitutionally oriented CJS reform should accord

some space and place for the protection of their funda-

mental rights in their performance of their fundamental

duties. The report, sadly, misses a precious opportunity

for redemocratising the Indian CJS .

miscelania

This essay does not attempt to dignify further a whole

host of related recommendations made by the commit-

tee. Some recommendations have the quality of the Ser-

mon on the Mount.

Some chapters are simply vacuous. The report re-

mains perfunctory in its treatment of the problem of

perjury, and leads nowhere (pages 154-155). So re-

mains the curious and inconclusive twaddle concerning

arrears in courts (Chapter 13), which despite the ap-

pearance of solidity in the proposed scheme for eradi-

cating arrears (para 13.6.1) does not show any

responsive understanding of causation of arrears, de-

spite the analysis available in my Crisis of the Indian

Legal System published as early as 1982! It commends

'commitment and aggressive pursuit at all levels' and

suggests that  requisite finance, manpower, and infra-

structure should be made available without cringing'

(page 166). one can only say: amen! Surely, this high-

minded preaching is bereft of all pertinence when un-

accompanied by a minuscule understanding of the

histories of economics, and the political economy, of

justicing in India!

Chapter 19 concerning policing in India does not

add much to the wearisome stockpile of national re-

ports concerning reform of the Indian police! Indeed,

its prose raises serious doubts concerning the integrity

of reading of past materials. 

Some recommendations for the reform of Indian

penal Code stand made almost absent-mindedly. para

16.4, for example, describes (without any data) Section

498a as a 'heartless provision' because it makes offences

of cruelty against married women non-bailable and

non-compoundable. Curiously, the report assumes that

for 'the Indian woman marriage is a sacred tie' even in

the context of matrimonial and domestic cruelty and vi-

olence and the creation of the offence makes her 'fall

from the frying pan to fire' because she remains always

economically dependant (para 16.4.3). It goes so far as

to aver that a 'less tolerant and impulsive woman may

lodge an FIR even on a trivial act'! (para 16.4.4). Fur-

ther, the section 'helps neither the wife nor the husband'

(para 16.4.4). From such ex cathedra 'reasoning', the re-

port recommends that the offence should be both bail-

able and compoundable to give 'a chance to the spouses

to come together' (para 16.4.5). This is indeed a crazy

quilt! 

The committee has not attempted to examine sta-

tistically and sociologically the problem of the social im-

pact of the operation of this section; it recycles instead

staid and offensive patriarchal assumptions. Even as

pleading of special patriarchal interests, it fails to make

any case for the changes it mindlessly proposes. The

same cavalier approach is manifest when it recommends

that a 'suitable provision be incorporated in the (Crim-

inal procedure) Code for fixing a reasonable period for
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presenting FIR' in rape cases (para 16.7). It is hard to

believe that the committee makes this recommendation

even after the experience of gujarat 2002, where only

three FIRs represent prosecutorial vigour amidst mas-

sive violation of women in the regime sponsored

pogrom. The report adds insult to injury for the vio-

lated women.

in lieu oF a conclusion

I had the privilege of knowing Justice Malimath and at

least one member of the committee, vice chancellor

Madhava Menon, for well over two decades. Nothing

will please me more than a full-scale demonstration of

how and where I may have actually misread, or miscon-

strued, the report. 

However, this essay assails their performance in my

role as a co-citizen animated entirely by article 51-a

obligation of all citizens to develop the sprit of scientific

temper and excellence in all forms of public endeavour.

The learned members of the committee, I believe, have

done considerable disservice to their own public emi-

nence and worse still to the cause of CJS reform by their

cavalier and lackadaisical approach to grave issues of

law reform. a great opportunity for law reform here

stands thus extravagantly squandered. Even its more

sensible suggestions stand encoded in an ideology of

criminal justice system reformation ill suited, and dys-

functional, to the future of human rights in India.

Critique of Malimath Committee report which was

first published by Amnesty International and read out and

discussed at a national consultation on criminal justice in

New Delhi. 

— July-August 2007
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Tinkering, Trivialising, 
Trashing Law

as criminality saps the body politic, a few privileged smart alecks are
toying with the idea of reforming criminal justice system. The policy
documents of previous and this government, however, expose  a
criminal justice policy which has not incorporated any thinking about
distributive justice policy or victim justice policy or even a prisoner
justice policy.

b  b  pa n d e
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It appears that of late the criminal justice system reform idea
has caught the fancy of the Indian ruling classes. The earlier
NDa government had constituted the Malimath Committee
for Criminal Justice Reform (2003) with a view to stemming
the near total breakdown of the Indian Criminal Justice sys-
tem, through its over-wide six-point terms of reference. as a

sequel several of the Malimath Committee recommendations have al-
ready found their way into the procedural and substantive criminal law
of the country. Recently the Fifth report of the Second Administrative Re-
form Commission on Public Order under the chairmanship of Veerappa
Moiley (June 2007) has in chapter 7 made elaborate recommendations
on 'Reforms in the Criminal Justice System', as an aspect of compre-
hensive reforms for securing better public order. The last in this series
is the Draft National Policy on Criminal Justice prepared by a committee
appointed by the ministry of home affairs, government of India (March
2007). But the paradox is, while we are busy finding new ways, and
means of effecting CJS reforms, the process of 'Criminalisation of pol-
itics' goes on uninterrupted, making a farce of the reform idea itself.
Still, it shall be our endeavour to identify the core thrust of the proposed
Draft National policy on Criminal Justice (DNp) and the tasks it is
likely to achieve, in the following pages.

a plain reading oF the dnp

The 47-page DNp followed by a 13-page summary is divided into six parts or chapters. The

first chapter that is titled as 'Constructing a National policy: a prefatory Note' is devoted to

three issues, namely 'Composition, Terms of Reference and Methodology', 'Criminal Justice:

Concept and Concerns' and 'Elements of a National policy'. The second chapter titled as 'Crim-

inal Justice policy and good governance' is divided in seven parts, namely 'preamble', 'Fresh

approach to Crime and Criminal Justice', 'De-criminalisation and Diversion', 'a Victim ori-

entation to Criminal Justice', 'Multiple Codes based on Re-Classified Crimes', 'Federal/Joint

Sector in Criminal Justice', 'Sentence and Sentencing'. The third chapter is titled as 'policy Is-

sues in Criminal procedure and administration'. Under this chapter fourteen issues devoted

to criminal procedure matters are discussed. Chapter four is titled as 'Criminal Justice policy

vis-a-vis the Weaker Sections. The six issues discussed under this chapter are, namely 'Impact

of Right to Equality and Social Justice', 'Criminal Justice and Children', 'Criminal Justice and

Women', 'Criminal Justice involving Dalits and Tribals', 'Criminal Justice and persons with

Disabilities', 'Special Monitoring Cell in the Department of Criminal Justice'. Chapter five is

titled as 'New Sector of concern in Criminal Justice administration'. Under this also six issues

are discussed, namely 'Criminal Justice and Communal Conflicts', 'Criminal Justice and Eco-

nomic Security', 'Corruption and Criminal Justice', 'Media Involvement in Criminal Justice',

Criminal Justice and Civil society' and 'Criminal Justice and International legal order'. The

sixth chapter is titled as 'planned Development of Social Defence'.  This chapter has focussed

on five issues, namely 'a National Strategy to Reduce Crime', 'a National Commission on

Criminal Justice', 'Department of Criminal Justice at Centre and States', 'a Bureau of Criminal

Justice Statistics', 'Criminal Justice, part of planned Development.' The summary at the end

comprises of fifty summing-ups of the issues discussed in the earlier chapters.
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de-coding the dnp

The DNp would be analysed here in terms of its three

major aspects, namely (a) the philosophical aspects, (b)

the substantive aspects and (c) the procedural aspects.

The philosophy of the DNp can be best located in the

prefatory note (pp 3 to 7), the preamble (p 9), causes

for popular dissatisfaction with criminal justice (p. 17),

national strategy to reduce crime (pp.42 to 44), etc.

The committee, comprising of an academic (the

chairperson), two bureaucrats, one lawyer and a retired

police officer has coined its own conception of 'Criminal

Justice' and its aims in these terms: "Its object is the

maintenance of public order and peace, protection of

the rights of the victims as well as persons in conflict

with the law, punishment and rehabilitation of those ad-

judged guilty of committing crimes and generally pro-

tecting life and property through prevention of crime."

(p 4 para 2.1). The committee considers 'criminal jus-

tice' as the "primary obligation of the State". In the same

vein the committee clarifies "Rule of law, democracy,

development and human rights are dependent on the

degree of success that governments are able to achieve

on the criminal justice front. Even national security is

nowadays linked to the maintenance of internal security.

given such critical importance for social defence and na-

tional integrity, the need for a coherent, coordinated

long-term policy on criminal justice is obvious and ur-

gent." (p 4 para 2.1)

What are the indicators of the proposed DNp?

"Crime control and criminal justice management are the

products of an efficient, effective and fair criminal justice

system" (p 4 para 4.2). Further it is said: "It is important

that each of these sub-systems also accomplish a desir-

able degree of efficiency and effectiveness in supporting

the mission of freedom from crime." (p 4 para 2.2).

For culling out the philosophy the Committee's

perception of crime are very significant which is reflected

in the following observation: "In fact crime today makes

the stability of state itself at stake" (p 6 para 3.4). In the

same vein "India, which is the worst victim of terrorists

violence is still showing great deal of patience in the

hope that wisdom will prevail and violence will abate"

(p 6 para 3.4). The committee goes on to speak on be-

half of the suffering citizen thus: "Citizen wants security

at any cost. They do not want to see that the state over-

protects some and leaves the rest to their fate under a

system which consistently fails to fulfil its obligation."

(p 7 para 3.6; emphasis supplied). The committee iden-

tifies the existing situation as crisis situation, that is why

it observes: "proper balance has to be achieved between

the law and liberty in the interest of safeguarding

democracy itself, against the onslaughts by forces of an-

archy and disorder." (p 7 para 3.5)

Furthermore, the philosophy of the DNp can also

be gathered from its pre-occupation with the reduction

in the number of crimes. The committee views "crime

is a threat to freedom and democracy" (p 42 para 1.1),

therefore the reduction of its incidence ought to be an

integral aspect of the DNp. Thus the national policy ap-

pears to be fully wedded to a repressive crime control

philosophy that views crime as a threat to national se-

curity and stability. The repressive philosophy is sus-

tained by fear and anxiety associated with terrorism and

other extremist criminal behaviours. The argument of

'fear of crime' is so central to the DNp that it almost

suggests a review of the due process and constitutional

guarantees in the words of the committee itself: "How-

ever, much the "Crime control model" of criminal jus-

tice, may appear appropriate in certain situations, it may

not be possible to accommodate drastic changes to the

'due process model" currently institutionalised in our

system of criminal justice." (p 6 para 3.3) The substan-

tive aspects of the DNp often mark a departure from

the philosophical aspect, particularly the ideas suggested

in chapters two, four, five and six. For example, chapter

two that proposes an idea of a new look to the policy of

criminalisation, including use of techniques of diversion,

decriminalisation, reclassification of crimes, etc, hardly

go well with the conservative philosophy expounded

earlier. Similarly, and even more importantly, the con-

cern shown for the weaker sections like children,

women, scheduled castes and STs and persons with dis-

abilities requires a criminal justice policy that looks be-

yond 'terrorism' and 'forces of anarchy and disorder'

syndrome. However, even if suggested without serious

thought, a policy designed to incorporate the substan-

tive issues raised in the aforesaid chapters is certainly

most welcome aspect of the DNp.

The procedural aspects of the DNp are mostly lo-

cated in the chapter three that has touched upon a wide

range of fourteen procedural issues. of these the follow-

ing deserve a special mention:

(a) Search for truth as the ideal of criminal justice 

(b) Standard of proof in criminal cases

(c) Confessions and statements to police

(d) Discarding right to silence
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like the Malimath Committee, the DNp appear to

be obsessed with the 'search for truth' as the new mantra

for criminal procedure. It laments that the normal op-

eration of the adversarial system works to the detriment

of the victim and the society, therefore, there is a need

to incorporate 'search for truth' as a new ideal in a pre-

amble to the procedural law. The DNp seems to be sug-

gesting a shift in adversarial system presumptions when

it suggests: "The object is not to stifle procedures nor to

compromise them to the advantage of one party or

other; the object is to remind everyone in the game that

procedures are intended to be fair to both sides while

not letting it defeat the ends of justice itself" (p 18 para

2.2). In the above observation the DNp appears to be

convinced that the existing procedure favours one party

and that it is leading to the defeat the ends of justice.

The DNp at 20 para 3.2 has taken a very casual

view of standard or proof in these words: "The concept

of "proof beyond reasonable doubt" is an axiom evolved

by judges following anglo-american jurisprudence

which over a period of time was clear in the minds of

judges and lawyers. The said concept has, however, been

blunted by the passage of time. The judges and lawyers

are seen to be interpreting it by different yardsticks." We

had heard that the overuse leads to the refinement of the

concept, but the committee wants us to believe that the

concept gets 'blunted' by repeated reliance upon it. It

may be mentioned here that the standard of proof

evolved by the anglo-american courts over a long pe-

riod of time has become an integral aspect of the due

process guarantees that have crystallised into a norma-

tive system, so well articulated by Herbert l packer in

his classic Limits of the Criminal Sanction (1968).

In respect of confessions and statements to the po-

lice the DNp is inclined to view the police, particularly

the higher ranks, in a new light that will do away with

the philosophy of treating every evidence coming from

police source as tainted. The DNp at p 22 para 6.1 ob-

serves: "To cut out such evidence totally on ground that

whatever is given by the police is not admissible is nei-

ther logical nor prudent, particularly when there are

technological or procedural guarantees to ensure the vol-

untary character of such statements." It may be true that

physical verification through video-conference may en-

sure voluntarily-ness to some extent, but the subtle or

the passive threat emanating from the police may not be

easily detectable in ordinary confessions before the cam-

era. perhaps because of the over-bearing role of the po-

lice or the investigating officer Section 217 of the Crim-

inal procedure act of South africa, thus: "provided:

(a) that a confession made to a peace officer,

other than a magistrate or justice, or in the case of a

peace officer referred to in Section 334, a confession

made to such a peace officer which relates to an offence with

reference to which such peace officer is authorised to exercise

any power conferred upon him under that section, shall not

be admissible ion evidence unless confirmed and reduced to

writing in the presence of a magistrate or justice ...." (em-

phasis supplied). Similar caution against the use of such

evidence also flows from the US Supreme Court land-

mark ruling in Miranda vs Arizona (384 US 436

(1966)). The United Nations Special Rapporteur on

Torture, Mr Nowak, had at the end of his visit to China

in December 2005 pointed out the perniciousness of

the prevalent forced confessions before the police and

strongly recommended the abolition of provisions such

as Section 306 of the Chinese Criminal law that makes

it an offence for a lawyer to counsel his client to repu-

diate a forced confession.

The DNp questions the existing right to silence,

perfectly in line with the Malimath Committee and an

added support from FS Nariman (India's legal System:

Can it be saved", Penguin (2006). The right to silence

matter has been very elaborately discussed by the law

Commission of India in its 180th report (2002), that

prefers to highlight the constitutionality of the right,

flowing from articles 20(3) and 21 of the Constitution.

The commission observed in this vein, thus: "The law

in India appears to be the same as in USa and Canada.

In view of the provisions of clause (3) of art.20 and the

requirement of fair procedure under art. 21 and the

provisions of ICCpR to which India is a party and tak-

ing into account the problems faced by the courts in the

UK, we are firmly of the view that it will not only be

impractical to introduce the changes which have been

made in UK but any such changes would also be con-

trary to constitutional provisions."

Just to remind those who are parading the 'novel'

idea of discarding the right to silence, the 1898 Criminal

procedure Code in Section 342 (2) did give freedom to

the judge to draw adverse inference in these terms:

"Section 342 (2) the accused shall not render him-

self liable to punishment by refusing to answer ques-

tions or by giving false answers to them; but the court

and the jury (if any) may draw such inference from such

refusal or answers as it thinks fit." But the 1973 Code



A  C O M B A T  L A W  A N T H O L O G Y104

of Criminal procedure dropped this provision because

of its direct conflict with art. 20(3). Therefore, the test

is, do we favour rule of the Constitution or the rule of

exigency? perhaps the renowned constitutionalist like

Nariman would like to say in this context: the society

must move on, the constitutional guarantees can wait.

appreciating the dnp

(a) its high degree of philosophical ambivalence

The DNp appears to be taking diverse philosophi-

cal stands on various criminal justice issues. When it

comes to understanding and appreciation of the con-

temporary crime reality it is given in to conservative

crime control philosophy that identifies crime as: "forces

of anarchy and disorder" - against which: "citizen wants

security at any cost." But in chapters two and four the

DNp appears to be toeing a totally new philosophy,

when it suggests a new look to criminalisation or 'Crim-

inal justice and children' 'Criminal Justice and Women,

etc. The underlying philosophy of the policy issues

raised in these chapters is bound to be due-process-

oriented and liberal in their thrust. May be the different

chapters were done under different moods and periods

of time, but they do create serious problems when it

comes to drawing a meaning out of the DNp.

(b) its softness vis-a-vis 'state lawlessness' and

other 'power crimes'

Steven Box (power, Crime and Mystification

(1983)) had warned long ago "for too long too many

people have been socialised to see crime and criminals

through the eyes of the state" (p 14). Therefore, the

DNp has to look to the 'otherside' as well as bring within

its crime radar the emerging phenomenon of corporate

crime and police crime. In particular police encounters

and lawlessness are influencing the common citizens' per-

ception of crime most profoundly and that ought not to

be ignored for developing a holistic crime policy.

(c) without going into the process of depow-

erment through criminalisation how can you effec-

tively 'decriminalise' or 're-classify crimes?

Criminalisation of the poor and the weaker sec-

tions is a well known phenomenon throughout the his-

tory of criminal law the world over. Therefore, if at this

historical juncture the DNp decides to reverse the

process, it must first appropriately, understand what it

is trying to undo.

(d) an authentic dnp has to be a democratic

exercise that not only elicits the view of the largest

numbers of 'wise men', but also has to believe in

peoples who have a real stake in a healthy criminal

justice policy

But the bane of our criminal justice reform exercise

is its isolation from the people for whom it is ultimately

meant. In the words of Steven Box again: "The public

seems to have little awareness of the democratic princi-

ples and the rights and duties these impose on the citi-

zens. The state seems determined not to relieve this

ignorance but actually compounds it further by intro-

ducing or firming up 'authoritarian' control devices."

anyway, who cares For a dnp?

Ideally, the DNp should have served as a meaningful

guideline for the legislatures, the executive and the ju-

diciary. But in the existing state of things when some of

the best throughout suggestions mooted out by the of-

ficial law reform suggesting body, the law Commission

of India, on several criminal justice issues lie unheeded

and unimplemented, when most of the progressive rec-

ommendations, like that of the police Commission

(1979-81) and prison Committee (1980-82) remain in

cold storage for so long, what is the guarantee that the

DNp would influence the course of legislative power in

the near future?  Similarly, the executive that is increas-

ingly getting used to lawless ways of action in situations

of 'war' as well as 'peace' is much less likely to rely upon

the DNp for its day-to-day functioning. The judiciary

that has the responsibility of implementing the laws,

may find the DNp of some use, here and there, but the

possibilities of its drawing any substantial strength from

the DNp are too indirect and remote.

therefore, why must the ministry have under-

taken the exercise of coming out with a dnp?

The only plausible explanation is that like the pre-

vious NDa government that kept its eyes wide open for

locating 'bad guys' who are out to destroy our society,

the present government has also shown keenness to ap-

pear a "good-guy" that is out to protect the society

against the 'bad-guys'. Therefore, every opportunity of

painting the 'bad-guys' with the darkest hue is to be

utilised. 'Darker' the bad-guys the good-guys appear

brighter through simple contrast. That is what appears

to be the easiest explanation for a tearing hurry to have

a criminal justice policy, without even thinking about

distributive justice policy, or victim justice policy or even

a prisoner justice policy. 

— July-August 2007
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Tragic Decline of 
Criminal Jurisprudence
Cops have been successful in cajoling the media to tout law as too
lame to curb crime, or deal with hardened and tough criminals.
Thus, the criminal justice system appears to be impatiently trying to
achieve not only a higher rate of convictions but also negating past
precedents set by the Supreme Court whereby persons accused by
the police got a fair chance to prove their innocence. Now the legal
protection of accused persons has all but disintegrated because of
the higher judiciary's rulings that write off not only their own
affirmations made in the past but also guarantees provided under
the Constitution to protect an individual's life and liberty. 

d h a i rya s h e e l  pat i l
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The dismantling of the criminal law protection of the
accused is said to have started about 15 years ago.  It
began with the perception within the judiciary at the
highest levels that criminal law protection was too ex-
tensive and needed to be reviewed.  It was fuelled in
large part by the systematic campaign carried out by

senior police officers who came on national television boldly berating
the judiciary for taking a hyper technical human rights view, thus letting
off criminals at the drop of the hat.  The appearance of senior police
officers on television right across the country was not accidental but
part of a sinister conspiracy to destroy the criminal justice system by
shaking the confidence of the higher judiciary in their own system.  and
to achieve this, policemen appealed to the public in prominent cases
saying that while they have captured dreaded criminals and terrorists,
the judiciary was letting them out on bail or acquitting them because
of notions of fairness, ignoring the victims of theses crimes. 

The police often referred to the low rate of conviction in IpC cases presenting false in-

formation to the public on numerous TV programmes. The public was told that the rate of

conviction was as low as 10 percent whereas in fact conviction in IpC cases was about 50

percent.  It was often said that conviction in TaDa cases was a mere five percent forgetting

that the vast majority of TaDa accused were kept as undertrials for five years or more before

their trials began.  Thus, even if they were ultimately acquitted, innocent persons spent at

least five years incarcerated.

Judges, of course, cannot come on prime time television pointing out that it was due to

the appalling level of investigation of crimes and corruption in the investigation process, that

acquittals take place.  Thus, the ideological campaign ultimately had its intended effect.

Judges were apparently embarrassed at the low rate of convictions.  The public perception,

not criminal justice, was uppermost in their minds.  at some stage, the judiciary decided that

it was necessary to push up the rate of convictions, come what may.  This is how we have

come to live in the decade of the dismantling of the criminal law protection of the accused.

What matters is not criminal justice or criminal jurisprudence.  What is most important is

that people perceived as being criminals should be put behind bars, denied bail and given

the stiffest possible sentence, perhaps even the death sentence.  That a judge should entertain

reasonable doubt as to the guilt of the accused now plays second fiddle.  an overarching ob-

jective was to be achieved and that was to change the public's view of the judiciary in criminal

trials and to clearly show that the courts were tough on criminals.  That this objective could be

achieved in another manner which would be in tune with the Constitution as well as protect the

rights of the accused persons was never discussed.  The constitutional law protection for accused

persons was undermined in case after case in a hasty rush to change the common man's perceived

view of the judiciary.  Nobody bothered to introspect and ask the question as to whether the

view perceived was a general one or one relating to the upper middle classes.  The vast majority

of the poor in any case see the criminal justice system as a great engine of oppression where tor-

ture is widespread and condoned by the judiciary and innocent people are roped in while rich

get away scot-free.  Ultimately, upper middle class opinion held sway and the agenda of the legal

system was guided more by how the system would be portrayed in the media than by the desire

to uphold constitutional values.  It is often unpopular to uphold the Constitution particularly

when it is implemented in respect of poor and working class people.
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the dilution oF criminal law

The dilution of the criminal law was brought about in

strange ways. First of all, the principle that precedents

must be adhered to and that decisions of larger benches

must be followed by smaller benches even if they dis-

agree was departed from. Decisions of larger benches,

even constitutional bench decisions were departed from

on the grounds that such a view was "technical" or that

the ratio of the larger bench was "only a rule of pru-

dence" or "merely a rule of caution".  But criminal law

is, at its core, a set of technical rules and procedures that

require a judge to be prudent and cautious and which

lay down the path by which a judge is able to determine

what constitutes reasonable doubt.  once these techni-

cal rules are discarded and a judge becomes imprudent

and rash, the "beyond reasonable doubt" standard is

thrown to the winds and a judge basically does what he

likes.  He is then able to convict or acquit on the basis

of what he may find to be true in a subjective manner

or on some sort of gut feeling.  When such a develop-

ment takes place, the rule of law goes into a tailspin.

We have, indeed, set out on such dangerous course.

The obliteration of decades of binding precedents

of coordinate benches and even larger benches of the

Supreme Court takes place when a coordinate bench or

a smaller bench side steps a binding precedent of the

Supreme Court without referring the issue for determi-

nation to a larger bench.  That decision then is followed

in a series of cases. on being cited in case after case this

effectively sets aside the earlier binding precedent.

This is not to argue that reforms were not neces-

sary.  They certainly were.  But for reforms a certain de-

gree of transparency, consultation and deliberation is

absolutely necessary.  It is not upto individuals to take

it upon themselves to depart from decades of well es-

tablished law and procedure and bring about change in

an arbitrary and ad hoc fashion.  Nor is it permissible

to bring about reforms that have the effect of under-

mining criminal law jurisprudence itself. 

Reform of the criminal justice system does not

mean the dilution of standards and the lowering of the

Bar.  It means the raising of the standards of the police

and the public prosecutors so that they are able to meet

the high standards set by the Supreme Court through

its earlier judgments.  Sadly, things have proceeded in

the opposite direction.  It is assumed that the police and

public prosecutors will continue to be inept and cor-

rupt.  The question then is posed of speeding up of the

system and increasing the rate of convictions while as-

suming that the appallingly low level of investigations

must necessarily remain the same.  In doing so the ju-

diciary has lost a marvellous opportunity to radically re-

form police investigations and has instead taken the

high standards of criminal law jurisprudence down to

the level of the police.  and thereby a grave disservice

is caused not only to accused persons but also to the

public at large. They run the risk of facing indiscrimi-

nate arrests, prosecutions and convictions on ever in-

creasing scale.  Secondly, the police could read the clear

signal to do business as usual.  Whatever little desire

there was, within the police force, to make the investi-

gations of crimes a professional affair dissipated.

Yet the Malimath Report on criminal justice re-

forms in India suggested precisely such a change.  It

came in for widespread criticism.  government of India

rejected its recommendations. To change criminal law

standards requires substantial amendments in the Crim-

inal procedure Code and the Indian penal Code.  The

executive chose not to make such changes.  But the legal

system went ahead nevertheless bringing about sweep-

ing changes. 

policemen as panchas

In g Srinivas goud vs State of ap 2005(8) SCC 183 a

two-judge bench of the Supreme Court held that:

"there is no bar in law for a policeman to act as a

panch witness".

sealing not done on the spot

In State of Maharastra vs BC Raghani 2001(9) SCC 1

the Supreme Court held that it was unnecessary to

"make a mountain out of a molehill" merely because the

seized weapons were not sealed on the spot and were

subsequently displayed at a press conference. "We are

of the opinion that the trial court adopted a technical

approach in appreciating the factum of recovery of

weapons" and wrongly held that the evidence relating

to the seizure will have to be totally kept aside, the

Supreme Court held.

The Constitutional Bench decision in the case of

Kartar Singh versus State of punjab 1994(3) SCC 569,

not followed by smaller Benches of the Supreme Court

thereafter.

In Kartar Singh's case, the Supreme Court abdi-

cated doing its duty as a Constitutional Court and was

more concerned with executive issues presented in an
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exaggerated and one-sided fashion.  Whereas the exec-

utive is concerned with the issue of terrorism per se and

is not concerned with balance between terrorist acts on

the one hand and the protection of the human rights of

accused persons on the other hand, the Supreme Court

is concerned precisely with this balance.  para 21 to 23

of the decision and subsequent paragraphs as well are

couched in intemperate language more suitable for

politicians rather than judges. 

In para 83 of the judgment the Supreme Court

concludes that the provisions of TaDa including the

provision for the setting up of designated courts "all

postulate the concept of speedy trial in spirit under

TaDa".  Immediately thereafter in para 85 the Court

admits, "In fact, lot of cases are coming before the

courts for quashing of proceedings on the ground of

inordinate and undue delay".

Referring to Section 15 of TaDa which made cer-

tain confessions made to police officers admissible in

evidence, the Supreme Court held in para 254:

"In view of the legal position vesting authority on

higher police officer to record the confession hitherto

enjoyed by the judicial officer in the normal procedure,

we state that there should be no breach of procedure

and the accepted norms of recording the confession

which should reflect only the true and voluntary state-

ment…"(page 680)

The Court came to the conclusion even though the

court was aware of the fact that torture was widespread

in India, the Court observed:

"… we cannot avoid but saying that we - with the

years of experience both at the Bar and on the Bench -

have frequently dealt with cases of atrocity and brutality

practised by some overzealous police officers resorting

to inhuman, barbaric, archaic and drastic methods of

treating the suspects in their anxiety to collect evidence

by hook or by crook and wrenching a decision in their

favour.  We remorsefully like to state that on a few oc-

casions even custodial deaths caused during interroga-

tion are brought to our notice.  We are very much

distressed and deeply concerned about the oppressive

behaviour and the most degrading and despicable prac-

tice adopted by some of the police officers." (page 679)

"It is heart-rending to note that day in and day out

we come across with the news of blood-curdling inci-

dents of police brutality and atrocities, alleged to have

been committed, in utter disregard and in all breaches

of humanitarian law and universal human rights as well

as in total negation of the constitutional guarantees and

human decency." (page 711)

Now if this is the situation in India, namely, that

torture is the principle forensic tool of the police and is

extensively used, and as a result confessions to a police

officer have never been held to be admissible right

through the British period and upto the enactment of

TaDa, what was the evidence before the Supreme

Court on the basis of which they could conclude that it

would be legitimate to repose faith in senior police of-

ficers because they would be less inclined to use torture?

In fact, there was no such evidence.  The Supreme

Court concluded that confessions made to senior police

officers were admissible based on no evidence at all to

justify the departure from a rule of law and practice that

govern criminal trials for over 100 years.  There was

also no evidence before Supreme Court that the police

practice of torture had declined in any manner.  In fact,

a perusal of decisions of the Supreme Court could pos-

sibly indicate precisely the opposite i.e. an increasing

use of torture by the police during investigation of

crimes, as manifested in custodial violence cases.

The Supreme Court also concluded that a confes-

sion made by a person before a police officer is also ad-

missible against the co-accused. Refer to Sukhmant

Singh v/s State-2003 allMR (CR) 2365.

Rule 15 of the Terrorists and Disruptive activities

(prevention) Rules, 1987 lays down in detail how con-

fessions are to be taken and recorded. In particular the

rule requires the police officer to make a certificate in

writing to the effect that the confession was taken in his

presence and the record contains a full and true account

of the confession and that it was voluntarily made.  Re-

ferring to the acts and Rules regarding confessions the

Supreme Court held, 

"we strongly feel that there must be some severe

safeguards which should be scrupulously observed

while recording a confession".  

We will now show how, in the following cases

smaller benches of the Supreme Court disregarded the

directives of the Constitutional Bench and held that the

safeguards and the guidelines are directory and not

mandatory.

a digression at this point is in order.  Despite the

binding decision of the Constitution Bench in Kartar

Singh's case above mentioned, in Jameel ahmed versus

state of Rajasthan - 2003(9) SCC 673 - a two judge

Bench of the Supreme Court without reference to the
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observations of the Constitutional Bench above men-

tioned held as under:

"Rule 15(5) does not ascribe any role to the CMM

or the CJM of either perusing the said statement or

making any endorsement or applying his mind to these

statements.  It merely converts the said courts into a

post office for further transmission to the Designated

Court concerned, therefore, the object of the rule is to

see that the statement recorded  under Section 15 of

the act leaves the custody of the recorder of the state-

ment at the earliest so that the statement has a safer pro-

bative value.  In our opinion, transmission of the

recorded confessional statement under Section 15 of

the act to the CMM or the CJM under Rule 15(5) is

only directory and not mandatory."  (page 688)

going back to Kartar Singh's case, the Supreme

Court then rejected the argument that it would be im-

proper to empower the Executive Magistrates to record

confessions under Section 15 of TaDa, since they can-

not be expected to have judicial integrity and independ-

ence.

Justice K Ramaswamy made an extraordinary dis-

sent.  Referring to section 25 of the Evidence act which

excluded confessions made to the police as evidence he

said that it 

"rests upon the principle that it is dangerous to de-

pend upon a confession made to a police officer which

cannot extricate itself from the suspicion that it might

have been produced by the exercise of coercion."  (page

724). 

Justice Ramaswamy held: 

"While the Code and Evidence act seek to avoid

inherent suspicion of a police officer obtaining confes-

sion from the accused, does the same dust not cloud the

vision of superior police officer?  Does such a procedure

not shock the conscience of a conscientious man and

smell of unfairness? Would it be just and fair to entrust

the same duty by employing non obstante clause Sec-

tion 15(1)?  Whether mere incantation by employing

non-obstante clause cures the vice of afore enumeration

and becomes valid under articles 14 and 21?  My an-

swer is "No", "absolute no, no". The constitutional

human rights perspectives projected hereinbefore; the

history of working of the relevant provisions in the Ev-

idence act and the wisdom behind Section 164 of the

Code ignites inherent invalidity of sub-section (1) of

Section 15 and the court would little afford to turn Nel-

son's blind eye to the above scenario and blissfully bank

on Section 114 III.(e) of the Evidence act that official

acts are done according to law and put the seal that

sub-section (1) of Section 15 of the act passes off the

test of fair procedure and is constitutionally valid".

(page 731)… Conferment of judicial powers on the po-

lice will erode public confidence in the administration

of justice…  It not only sullies the stream of justice at

its source but also chills the confidence of the general

public and erodes the efficacy of the rule of law." (page

732).

Dealing with the argument that senior officers may

be trusted to record confessions, he said:

"It would, therefore, be clear that any officer not

below the rank of the superintendent of police, being

the head of the district police administration responsi-

ble to maintain law and order is expected to be keen on

cracking down the crime and would take all tough steps

to put down the crime to create terror in the heart of

the criminals.  It is not the hierarchy of officers but the

source and for removal of suspicion from the mind of

the suspect and the object assessor that built-in proce-

dural safeguards have to be scrupulously adhered to in

recording the confession and trace of the taint must be

absent.  It is, therefore, obnoxious to confer power on

police officer to record confession under Section 15(1).

If he is entrusted with the solemn power to record a

confession, the appearance of objectivity in the dis-

charge of the statutory duty would be seemingly sus-

pect and inspire no public confidence.  If the exercise

of the power is allowed to be done once, may be con-

ferred with judicial powers in a lesser crisis and be nor-

malised in grave crisis, such an erosion is anathema to

rule of law, spirit of judicial review and a clear negation

of article 50 of the Constitution and the constitutional

creases.  It is, therefore, unfair, unjust and uncon-

scionable, offending articles 14 and 21 of the Consti-

tution."  (page 734).

Justice Sahai also dissented saying:

"Killing of democracy by gun and bomb should

not be permitted by a State but in doing so the State

has to be vigilant not to use methods which may be

counter-productive.  Care must be taken to distinguish

between the terrorist and the innocent.  If the State

adopts indiscriminate measures of repression resulting

in obliterating the distinction between the offender and

the innocent and its measures are repressive to such an

extent where it might not be easy to decipher one from

the other, it would be totally incompatible with liberal
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values of humanity, equality, liberty and justice.  …

Measures adopted by the State should be to create con-

fidence and faith in the government and democratic ac-

countability should be so maintained that every action

of the government be weighed in the scale of rule of

law."  (page 753)

"a police officer is trained to achieve the result ir-

respective of means and method which is employed to

achieve it.  So long the goal is achieved the means are

irrelevant and this philosophy does not change by hier-

archy of the officers.  a sub-Inspector of the police may

be uncouth in his approach and harsh in his behaviour

as compared to a superintendent of police or additional

superintendent of police or any higher officer.  But the

basic philosophy of the two remains the same.  The In-

spector of police is as much interested in achieving the

result by securing confession of an accused person as

the superintendent of police.  By their training and ap-

proach they are different.  procedural fairness does not

have much meaning for them.  It may appear unfortu-

nate that even after Independence a force which was

created to implement harsh and Draconian laws of im-

perial regime, ruthlessly and mercilessly, has not

changed much even in people regime.  Dignity of the

individual and liberty of person - the basic philosophy

of Constitution - has still not percolated and reached

the bottom of the hierarchy as the constabulary is still

not accountable to public and unlike British police it is

highly centralised administrative instrumentality meant

to wield its stick and spread awe by harsh voice more

for the executive than for the law and society."  

"a confession made to a police officer is suspect

even in England and america.  But it has been made

admissible subject to the safeguards mentioned above.

Why?  Because what is provided by Section 26 of the

Evidence act stands substituted by presence of lawyer

or near relatives".    (page 762).

"Further a confession made to a police officer for

an offence committed irrespective of its nature in non-

notified area is inadmissible.  But the same police officer

is beyond reproach when it comes to a notified area.

an offence under TaDa is considered to be more seri-

ous as compared to one under Indian penal Code or

any other act.  Normally graver the offence more strict

the procedural interpretation.  But here it is just other-

wise.  What is inadmissible for a murder under Section

302 is admissible even against a person who abets or is

possessed of the arms under Section 5 of the act.  How

the methods applied by police in extracting confession

has been deprecated by this Court in series of decisions

need not be reproduced.  But all that changed overnight

when TaDa was enacted.  giving power to police of-

ficer to record confession may be in line with what is

being done in England and america.  But that requires

a change in outlook by the police.  Before doing so the

police force by education and training has to be made

aware of their duties and responsibilities, as observed

by police Commission.  The defect lies not in the per-

sonnel but in the culture.  In a country where few are

under law and there is no accountability, the cultural

climate was not conducive for such a drastic change.

Even when there was no article 21, article 20(3) and

article 14 of the Constitution any confession to police

officer was inadmissible.  It has been the established

procedure for more than a century and an essential part

of criminal jurisprudence.  It was, therefore, necessary

to bring about change in outlook before making a pro-

vision the merits of which are attempted to be justified

on law existing in other countries."  (page 762) … Sec-

tion 15 of the TaDa throws all established norms only

because it is recorded by a high police officer.  In my

opinion our social environment was not mature for

such a drastic change as has been effected by Section

15.  It is destructive of basic values of the constitutional

guarantees."  (page 763)

Confessions recorded under TaDa admissible

even if accused acquitted of all TaDa charges!

In State vs Nalini - JT 1999 (4) SC 106 - a three

Judge of the Supreme Court held:

"The admissibility of the confessional statement

would continue to hold good even if the accused is ac-

quitted under TaDa offences."

This is a shocking proposition of law.  Confessions

to a police officer were made admissible in evidence for

the first time under TaDa to meet the exigencies aris-

ing out of terrorist offences.  Now, even if those of-

fences were not made out the confessional statements

would continue to be admissible in evidence for prose-

cution under normal criminal law where such evidence

is not admissible had TaDa not been applied.  In this

manner confessions before a police officer became ad-

missible in evidence under normal criminal law, without

the legislature making any amendment in the Code.  

In Nalini's case the doubt expressed by the

Supreme Court in Bilal ahmed Kaloo vs state of ap -

JT 1997 7 SC 272 - was overruled.  In Bilal's case the
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Supreme Court held that the confessions made before

a police officer under TaDa were admissible in evi-

dence even when the accused is acquitted of offences

under TaDa.  

after Nalini's case, a three judge bench of the

Supreme Court doubted the correctness of the decision

in Nalini's case as under:

"We are, however, constrained to record our doubt

as regards the state of law as declared by the three-judge

bench of this Court in Nalini (supra)

The issue, therefore, is whether the confessional

statement would continue to hold good even if the ac-

cused is acquitted under TaDa offences and there is a

clear finding that TaDa act has been wrongly taken

recourse to or the confession loses its legal efficacy

under the act and thus rendering itself to an ordinary

confessional statement before the police under the gen-

eral law of the land.  Nalini (supra), however, answers

this as noticed above, in positive terms but we have

some doubts pertaining thereto since the entire justice

delivery system is dependent upon the concept of fair-

ness.  It is the interest of justice which has a pre-domi-

nant role in the criminal jurisprudence of the country.

The hallmark of justice is the requirement of the day

and the need of the hour.  once the court comes to a

definite finding that invocation of TaDa act is wholly

unjustified or there is utter frivolity to implicate under

TaDa, would it be justified that Section 15 be made

applicable with equal force as in TaDa cases to book

the offenders even under the general law of the land.

There is thus doubt as noticed above!!"

However, the five-judge Constitutional Bench in

prakash Kumar vs state of gujarat - JT 2005 11 SC 209

- upheld the ratio of Nalini's case.

recording oF conFessions

In the case of Nazir ahmed vs King Emperor aIR

1936 pC 253 the privy Council held that confessions

recorded by a magistrate acting under Section 164 had

to be recorded in the manner prescribed under the Sec-

tion and the Standing orders and in no other way. In

that case the magistrate had not recorded the confession

as required by law and tendered his oral evidence of the

confession made by the accused.  It was held that the

confession was inadmissible and the accused was ac-

quitted. This was followed in state of Up v/s Singhara

Singh reported in aIR 1964 SC 358. Recent smaller

benches of the Supreme Court have disregarded the

precedent set in Nazir ahmed's case as in 1998 (1) Bom

Cr Cases 631. 

chance witness

In a long line of decisions starting from puran vs State

of punjab - aIR 1953 SC 459 - the Supreme Court had

rejected the evidence of what was called "nature's call

witnesses" who allegedly appeared at the crime scene

out of the blue with the explanation that they were at

the crime scene by chance while attending the call of

nature.  In a startling reversal the Supreme Court has

in state of Up versus Farid Khan 2005(9) SCC 103

taken the contrary view without any reference to the

preceding case law to the contrary.  The Supreme Court

held:

"However, the High Court disbelieved his evidence

on two counts - firstly on the ground that he was pre-

viously convicted in a criminal case and was sentenced

to four years' imprisonment.  This, according to the

High Court, was a valid ground to discard his evidence.

another ground to disbelieve the evidence of pW 2

Sharif was that he must have been a chance witness and

his explanation that he was going to the shop of Safi

may not have been true as there were several other

"beedi" manufacturers in that locality nearest to his

house.  of course, the evidence of a witness, who has

got a criminal background, is to be viewed with cau-

tion.  But if such an evidence gets sufficient corrobora-

tion from the evidence of other witnesses, there is

nothing wrong in accepting such evidence."  (page 106)

In puran vs state of punjab, the abovementioned,

the three-judge bench of the Supreme Court held:

"In these circumstances it could not be said that the

Sessions Judge was in error when he rejected the evi-

dence of this witness and described him as a chance wit-

ness.  Such witnesses have the habit of appearing

suddenly on the scene when something is happening

and then of disappearing after noticing the occurrence

about which they are called later on to give evidence."

(page 460)

blood test

In a long line of decisions the Supreme Court had ac-

quitted the accused on account of deficiencies in the in-

vestigation, such as the failure of the police to show that

the blood stains on the recovered articles corresponded

with the blood of the deceased.  In a shocking reversal,

and once again without referring to the earlier case law,
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the Supreme Court convicted an accused person even

though there was nothing to show that the blood stains

on the lungi recovered belonged to the deceased.  Not

only that the Supreme Court breached the right to si-

lence of the accused persons and in the face of a grossly

incompetent investigation used an adverse inference

drawn on account of the silence of the accused to con-

vict him. The Supreme Court held as under:

"as noted above and as seen from the mahazar, the

deceased had suffered bleeding injuries and the lungis

seized by the investigating agency from the accused

contained bloodstains.  The Serologist has opined that

the bloodstains are of a human being but was not able

to establish the blood group.  as noted above, learned

counsel for the appellant had contended that in the ab-

sence of such identification of the blood group the

stains found on the lungi would not in any manner in-

culpate the accused in the crime.  We do not think this

argument can be accepted.  The accused has admitted

that the lungis belonged to him and were seized from

him, for that matter he says he gave the lungis to the

investigating officer but he has not explained how the

bloodstains which are at least proved to be human

blood came to be there on the lungis. The absence of

any explanation in this regard would only strengthen

the prosecution case that blood must have stained the

lungis at the time of the attack on the deceased."  (page

188)

In Kansa Behera vs state of orissa - 1987 3 SCC

480 - the Supreme Court held:

"as regards the recovery of a shirt or a dhoti with

bloodstains which according to the serologist's report

were stained with human blood but there is no evidence

in the report of the serologist about the group of the

blood and, therefore, it could not positively be con-

nected with the deceased.  In the evidence of the inves-

tigating officer or in the report, it is not clearly

mentioned as to what were the dimensions of stains of

blood.  Few small bloodstains on the clothes of a person

may even be of his own blood especially if it is a villager

putting on these clothes and living in village.  The evi-

dence about the blood group is only conclusive to con-

nect the bloodstains with the deceased.  That evidence

is absent and in this view of the matter, in our opinion

even this is not a circumstance on the basis of which

any interference could be drawn." (page 484)

re-examination

Despite a long line of decisions starting from Chanan

Singh v/s state of Haryana 1971 SCC (Cr) 714 to the

effect that re examination of witnesses in a criminal trial

on behalf of the prosecution must be confined to clari-

fication of ambiguities which may have emerged 

during the cross examination, the Supreme Court in the

case of Rammi versus State of Mp 1999(8) SCC 649

held without reference to the previous case law 

as under:

"There is an erroneous impression that re-examina-

tion should be confined to clarification of ambiguities

which have been brought down in cross-examination.

No doubt, ambiguities can be resolved through re-ex-

amination.  But that is not the only function of the re-

examiner.  If the party who called the witness feels that

explanation is required for any matter referred to in

cross examination he has the liberty to put any question

in re-examination to get the explanation.  The public

prosecutor should formulate his questions for that 

purpose. Explanation may be required either when 

the ambiguity remains regarding any answer elicited

during cross-examination or even otherwise.  If the

public prosecutor feels that certain answers require

more elucidation from the witness he has the freedom

and the right to put such questions as he deems 

necessary for that purpose, subject of course to the con-

trol of the court in accordance with the other provi-

sions. But the court cannot direct him to confine his

questions to ambiguities alone which arose in cross-ex-

amination.

Even if the public prosecutor feels that new matters

should be elicited from the witness he can do so, in

which case the only requirement is that he must secure

permission of the court.  If the court thinks that such

new matters are necessary for proving any material fact,

courts must be liberal in granting permission to put

necessary questions.

a public prosecutor who is attentive during cross-

examination cannot but be sensitive to discern which

answer in cross-examination requires explanation.  an

efficient public prosecutor would gather up such an-

swers falling from the mouth of a witness during cross

examination and formulate necessary questions to be

put in re-examination.  There is no warrant that re-ex-

amination should be limited to one or two questions.

If the exigency requires any number of questions can

be asked in re-examination."  (page 655)
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dying declaration

In a number of decisions culminating in paparambaka

Rosamma versus state of ap 1999(7) SCC 695

Supreme Court repeatedly held that where a doctor was

present, the magistrate may record a dying declaration

but it is imperative that the doctor certify that the in-

jured was in a fit state of mind at the time of making

the declaration.  In paparambaka's case the Supreme

Court held:"In our opinion, in the absence of a medical

certification that the injured was in a fit state of mind

at the time of making the declaration, it would be very

much risky to accept the subjective satisfaction of a

magistrate who opined that the injured was in a fit state

of mind at the time of making a declaration."  (page

701) … In medical science two stages namely conscious

and a fit state of mind are distinct and are not synony-

mous.  one may be conscious but not necessary in a fit

state of mind.  This distinction was overlooked by the

courts below".  (page 702)

Earlier, in Mani Ram versus state of Mp 1994

(Supp) 2 SCC 539 the Supreme Court similarly held:

"… in a case of this nature, particularly when the

declarant was in the hospital itself, it was the duty of

the person who recorded the dying declaration to do

so in the presence of the doctor after duly being certi-

fied by the doctor that the declarant was conscious and

in senses and was in a fit condition to make the decla-

ration.  These are some of the important requirements

which have to be observed".   (page 540)

Both the three-judge Bench decisions in pa-

parambaka's case as well as the decision in Mani Ram's

case was departed from by the Supreme Court in Koli

Chunilal Savji versus state of gujarat - 1999 (9) SCC

562 - in the following fashion:

"In the case of Mani Ram versus state of Mp, no

doubt this Court has held that when the declarant was

in the hospital itself, it was the duty of the person who

recorded the dying declaration to do so in the presence

of the doctor and after being duly certified by the doc-

tor that the declarant was conscious and in his senses

and was in a fit condition to make the declaration.  In

the said case the Court also thought it unsafe to rely

upon the dying declaration on account of the aforesaid

infirmity and interfered with the judgment of the High

Court.  But the aforesaid requirements are a mere rule

of prudence and the ultimate test is whether the dying

declaration can be held to be truthful one and volun-

tarily given."  (page 566)

Ultimately, a Constitutional Bench of the Supreme

Court was formed, and in laxman versus state of Ma-

harashtra - 2002(6) SCC 710 - the Constitutional

Bench referring to its decision in paparambaka's case

held that the view that a doctor's certificate stating that

the injured was in a fit state of mind to make a state-

ment was necessary for a dying declaration to be relied

upon, was a view "too broadly stated and is not the cor-

rect enunciation of law". (page 715)

sealing

In innumerable decisions culminating in amarjeet

Singh versus state of punjab (a three-judge bench deci-

sion) 1995 (supp) 3 SCC 217 -- the Supreme Court re-

peatedly held that sealing has to be done on the spot by

the investigation officer and that non-sealing of the ar-

ticles recovered or seized would be considered a serious

infirmity.  In amarjeet Singh's case the Supreme Court

held:

"The non-sealing of the revolver on the spot is a se-

rious infirmity because the possibility of tampering

with the weapon cannot be ruled out."  (page 218).

all this long line of precedents was discarded by

the Supreme Court in 2002 Cr lJ 944, once again

without noting judgments to the contrary, by criticising

the approach as "a technical approach" and condemned

the trial court for making "a mountain out of a mole

hill on such a frivolous ground".  (page 34).  The

Supreme Court held as under:

"Holding that the only seized weapons were shown

to the press, the trial court committed a mistake and it

has unnecessarily tried to make a mountain out of a

molehill on such a frivolous ground."

Thereafter in ganesh lal versus state of Rajasthan

- 2002(1) SCC 731- a similar observation on law is

recorded:"In such a situation, merely because the arti-

cles were not sealed at the places of seizure but were

sealed at the police station, the recovery and seizure do

not become doubtful."  (page 736)

Similarly in Rajendra Kumar vs state of Rajasthan

- 2004 SCC (Cri) 713, where a submission was made

by counsel for the accused to the effect that the bangles

allegedly recovered were not sealed.  The Court held:

"We do not think much importance can be attached

to the fact that these bangles were not sealed at the time

when recovery was made." (page 716)  

arrest oF Females

Departing from a long tradition of not arresting
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women at night and not arresting women in the ab-

sence of a female constable, the Supreme Court in state

of Maharashtra versus Christian Community Welfare

Council of India - 2003(8) SCC 546 - held:

"Herein we notice that the mandate issued by the

High Court prevents the police from arresting a lady

without the presence of a lady constable.  The said di-

rection also prohibits the arrest of a lady after sunset

and before sunrise under any circumstances.  While we

do agree with the object behind the direction issued by

the High Court in sub-para (vii) of the operative part

of its judgment, we think a strict compliance with the

said direction, in a given circumstance, would cause

practical difficulties to the investigating agency and

might even give room for evading the process of law

by unscrupulous accused.  While it is necessary to pro-

tect the female sought to be arrested by the police from

police misdeeds, it may not be always possible and prac-

tical to have the presence of a lady constable when the

necessity for such arrest arises, therefore, we think this

direction issued requires some modification without

disturbing the object behind the same.  We think the

object will be served if a direction is issued to the ar-

resting authority that while arresting a female person,

all efforts should be made to keep a lady constable pres-

ent but in the circumstances where the arresting officers

are reasonably satisfied that such presence of a lady con-

stable is not available or possible and/or the delay in ar-

resting caused by securing the presence of a lady

constable would impede the course of investigation,

such arresting officer for reasons to be recorded either

before the arrest or immediately after the arrest be per-

mitted to arrest a female person for lawful reasons at

any time of the day or night depending on the circum-

stances of the case even without the presence of a lady

constable."  (page 549)

exaggeration by witnesses

In their desire to push up the rate of conviction lies, ex-

aggeration, embroidery and emballishments have be-

come intrinsically mixed up with admissible evidence

against the accused in criminal trials.  Normally, in any

other jurisdiction, the evidence of witnesses who lie or

exaggerate would never be the basis of a conviction.

The evidence would be frowned upon.  In most juris-

dictions in america or Europe, the evidence would be

discarded lock, stock and barrel.  In India however, the

Supreme Court has laid down a very low standard for

accepting untruthful evidence against accused persons.

In Sa gaffar Khan versus VR Dhoble - 2003(7) SCC

749 - the Supreme Court held as under:

"The maxim "falsus in uno falsus in omnibus" has

no application in India and the witnesses cannot be

branded as liars… It is merely a rule of caution…  The

doctrine is a dangerous one especially in India for if a

whole body of the testimony were to be rejected, be-

cause the witness was evidently speaking an untruth in

some aspect, it is to be feared that administration of

criminal justice would come to a dead stop.  Witnesses

just cannot help in giving embroidery to a story, how-

ever true in the main… The aforesaid dictum is not a

sound rule for the reason that one hardly comes across

a witness whose evidence does not contain a grain of

untruth or at any rate an exaggeration, embroideries or

embellishment." (page 764).

In a subsequent case gangadhar Behera & ors vs

state of orissa - 2003 SCC (Cri) 32, the Supreme

Court went even further holding:

"Even if a major portion of the evidence is found

to be deficient, in case residue is sufficient to prove guilt

of an accused, notwithstanding acquittal of a number

of other co-accused persons, his conviction can be

maintained." (page 42)

These observations of the two-judge Bench of the

Supreme Court are directly contrary to coordinate

benches and even larger benches.  In case after case, the

Supreme Court has held that if a witness is found lying

then it would be very hazardous to rely on part of his

evidence while rejecting the other part. The notion of

separating chaff from the grain is alien to criminal law

jurisprudence and cannot be used in the context of wit-

nesses who are lying and exaggerating and certainly not

in the case of witnesses whose testimony has been

found substantially false.  

In the case of Rp Thakur versus state of Bihar -

1974 (3) SCC 664 - Supreme Court held:

"If Nakuldeo could involve one person falsely, one

has to find a strong reason for accepting his testimony

implicating the others." (page 665)

Similarly in Suraj Mal versus State - 1979(4) SCC

725 - the Supreme Court held:

"It is well-settled that where witnesses make two

inconsistent statements in their evidence either at one

stage or at two stages, the testimony of such witnesses

becomes unreliable and unworthy of credence and in

the absence of special circumstances no conviction can



A  C O M B A T  L A W  A N T H O L O G Y116

be based on the evidence of such witnesses …  In other

words, the evidence of witnesses against Ram Narain

and the appellant was inseparable and indivisible."

(page 726)

pota

In Kartar Singh's case, the Supreme Court was called

upon to decide a challenge to the constitutional validity

of TaDa.  In the peoples Union for Civil liberties ver-

sus Union of India 2004(9) SCC 580, the Supreme

Court decided the constitutional validity of the preven-

tion of Terrorism act, 2002.  By the time the case came

to be decided on the December 16, 2003, there were

widespread protests against the misuse of TaDa and

the roping in of innocent people.  When this was

brought to the notice of Supreme Court at the begin-

ning of the hearing the Supreme Court held:

"another issue that the petitioners have raised at

the threshold is the alleged misuse of TaDa and the

large number of acquittals of the accused charged under

TaDa. Here we would like to point out that this Court

cannot go into and examine the "need" of poTa.  It is

a matter of policy.  once legislation is passed the gov-

ernment has an obligation to exercise all available op-

tions to prevent terrorism within the bounds of the

Constitution.  Moreover, we would like to point out

that this Court has repeatedly held that mere possibility

of abuse cannot be counted as a ground for denying the

vesting of powers or for declaring a statute unconstitu-

tional". (page 598)

as in Kartar Singh's case the Supreme Court

missed the bus.  The issue was not "a mere possibility

of abuse" but rather one of persistent and rampant

abuse of a statute.  as stated earlier, while the Supreme

Court was hearing the case, there were widespread al-

legations of misuse of poTa and there were numerous

articles appearing in the newspapers on the misuse of

poTa by the authorities. In circumstances where the

petitioners are in a position to demonstrate that the

statute and the misuse of the statute are so intrinsically

interwoven that it is impossible for any court to deal

with one without the other, was it permissible for the

Supreme Court to dismiss the challenge and ignore

widespread misuse of the statute in a summary manner?

Ultimately, government of India itself accepted that

poTa was widely misused and that there was wide-

spread public dissatisfaction with the act.  The act was

repealed.  poTa was considered, as was TaDa, as a

black period of criminal law jurisprudence.  Yet the

Supreme Court in both the instances gave these repres-

sive statutes a clean chit.

When it was argued that lawyers and journalists

who are bound by their code of conduct and ethics to

maintain confidentiality with respect to matters covered

by lawyer - client and journalist - source privilege, the

Supreme Court dismissed this off-hand as under:

"It is settled position of law that a journalist or

lawyer does not have a sacrosanct right to withhold in-

formation regarding crime under the guise of profes-

sional ethics…  There is also no law that permits a

newspaper or a journalist to withhold relevant informa-

tion from courts though they have been given such

power by virtue of Section 15(2) of the press Council

act, 1978 as against the press Council…  of course the

investigating officers will be circumspect and cautious

in requiring them to disclose information.  In the

process of obtaining information, if any right of a citi-

zen is violated, nothing prevents him from resorting to

other legal remedies." (page 603)

Dealing with Section 32 of poTa which made it

admissible confessions made to a police officer and also

dealing with Section 32(4) and (5) which require the

confession to be sent to magistrate, the Supreme Court

held:

"In our considered opinion the provision that re-

quires producing such a person before the Magistrate

is an additional safeguard.  It gives that person an op-

portunity to rethink over his confession. Moreover, the

Magistrate's responsibility to record the statement and

the enquiry about the torture and provision for subse-

quent medical treatment makes the provision safer."

(page 612)

In the earlier section dealing with TaDa we had

demonstrated how smaller benches of the Supreme

Court disregarded the Constitutional Bench decision in

Kartar Singh's case holding that the guidelines laid

down by the Court in that case were to be scrupulously

followed.  Now in the poTa case we have set out the

finding of the Supreme Court above mentioned only

to demonstrate that subsequent smaller benches of the

Supreme Court departed from this binding observation

in the pUCl case to hold that the magistrate has virtu-

ally no role to play and almost acts only as a post office. 

medical Vs ocular eVidence

In a series of decisions starting with NB Mitra vs SC
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Roy - aIR 1960 SC 706 - the Supreme Court has ac-

quitted accused persons when the medical evidence was

explicit and the ocular evidence was clearly at variance

with the medical evidence.  There are no doubt cases

where the two, despite apparent contradiction, can be

reconciled.  However in cases where there is a clear con-

tradiction which cannot be explained reasonably, the

Supreme Court has repeatedly held that the benefit of

doubt will go to the accused persons.  Now in a star-

tling reversal, once again without reference to binding

precedent, the Supreme Court has, in gangadhar Be-

hera & ors vs state of orissa - 2003 SCC (Cr) 32, held:

"at this juncture, it would be appropriate to deal

with the plea that ocular evidence and medical evidence

are at variance.  It would be erroneous to accord undue

primacy to the hypothetical answers of medical wit-

nesses to exclude the eyewitnesses account which had

to be tested independently and not treated as the "vari-

able" keeping the medical evidence as the "constant."

(page 44) This two-judge bench decision is directly

contrary to the three-judge bench decision in Mitra's

case above-mentioned where the magistrate made a di-

rection to the Jury as under:

"Now, gentlemen, when a medical witness is called

as an expert he is not witness of fact.  Medical evidence

of an expert is evidence of opinion, not of fact. Where

there are alleged eyewitnesses of physical violence

which is said to have caused the hurt, the value of med-

ical evidence by prosecution is only corroborative. It

proves that the injuries could have been caused in the

manner alleged and nothing more.  The use which the

defence can make of the medical evidence, or any med-

ical evidence which the defence might itself chose to

bring is to prove that the injuries could not possibly

have been caused in the manner alleged and thereby dis-

credit the eye-witnesses.  Therefore, you must remem-

ber this particular point of view that if you believe the

eyewitnesses, then there is no question of having it sup-

ported by medical evidence, unless the medical evidence

again in its turn goes so far that it completely rules out

all possibility that such injuries could take place in the

manner alleged by the prosecution and that is a point

which you should bear in mind, because if you accept

the evidence of the eye-witnesses, no question of fur-

ther considering the medical evidence arises at all."

(page 1034) 

The three-judge bench of the Supreme Court dis-

agreed:

"I do not think that the direction is either correct

or complete.  It is incorrect, because a medical witness

who performs a post-mortem examination is a witness

of fact, though he also gives an opinion on certain as-

pects of the case.  Further, the value of a medical witness

is not merely a check upon the testimony of eye-wit-

nesses; it is also independent testimony, because it may

establish certain facts quite apart from the other oral ev-

idence.  If a person is shot at close range, the marks of

tattooing found by the medical witness would show

that the range was small, quite apart from any other

opinion of his. Similarly, fractures of bones, depth and

size of the wounds, would show the nature of the

weapon used. It is wrong to say that it is only opinion

evidence; it is often direct evidence of the facts found

upon the victim's person." (page 1034)

Similarly in Mohar Singh vs state of punjab - 1981

Supp. SCC 18 - the Supreme Court had held:

"In view of this glaring inconsistency between the

ocular and medical evidence, it will be extremely unsafe

and hazardous to maintain the conviction of the appel-

lants on such evidence." (page 20)

report to the magistrate 

Section 157 CrpC requires the officer in charge of a

police station to "forthwith" send a report to the mag-

istrate on the police receiving information in respect of

the commission of an offence.  There is a long line of

binding precedent of the Supreme Court (aIR 1976

SC 2423, aIR 1980 SC 638) to the effect that a late

dispatch of the report to the magistrate could provide

a basis for suspicion that the FIR was the result of con-

sultation and deliberation and that it was recorded later

than the date and time mentioned.  

However, in state of J&K vs S Mohan Singh -

2006 9SCC 272, where the crime is said to have oc-

curred on 23.7.85 at 6 pm, the FIR was lodged at 7.20

pm and a copy of the FIR was received by the magis-

trate on the next day at 12.45 pm the Supreme Court

held:

"In our view, copy of the first information report

was sent to the magistrate at the earliest on the next day

in the court and there was no delay, much less inordi-

nate one, in sending the same to the magistrate." (page

275)

Similarly in anil Rai versus state of Bihar - aIR

2001 SC 3713 - the Supreme Court introduced a new

concept namely "extraordinary delay".  Without refer-
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ence to the previous case law, the law on the point is

changed in the following manner:

"Extraordinary delay in sending the copy of the

FIR to the magistrate can be a circumstance to provide

a legitimate basis for suspecting that the first informa-

tion report was recorded at much later day than the

stated day affording sufficient time to the prosecution

to introduce improvements and embellishment by set-

ting up a distorted version of the occurrence.  The delay

contemplated under section 157 of the Code of Crim-

inal procedure for doubting the authenticity of the FIR

is not every delay but only extraordinary and unex-

plained delay.  However, in the absence of prejudice to

the accused the omission by the police to submit the re-

port does not vitiate the trial." (page 3174)

names oF witnesses omitted 

The Supreme Court has held repeatedly that if the name

of the witnesses are omitted in the FIR, unless a plau-

sible explanation is given, the omission could be treated

as a ground to doubt the evidence. In Marudanal au-

gusti versus state of Kerala - 1980(4) SCC 425 - the

Supreme Court acquitted the accused persons because

though it was stated in the Court evidence that they

had witnessed the assault, they were not mentioned at

all in the FIR. To the contrary, however, in Rajkishore

Jha vs. state of Bihar - 2003 11 SCC 519, the Supreme

Court held: 

"The High Court has noted that the names of wit-

nesses do not appear in the first information report.

That by itself cannot be a ground to doubt their evi-

dence." (page 520) Similarly in anil Rai versus state of

Bihar - aIR 2001 SC 3173 - the Supreme Court held

that the non-inclusion of the names of the witnesses in

the FIR could have been on account of the fact that the

wife who had lodged the FIR was perturbed on the

murder of her husband.

the case oF the deFence

In a striking unsettling of well settled criminal law pro-

cedure and jurisprudence, not referred to in the judg-

ment, the Supreme Court has, in Tarun Bora vs state of

assam - 2002 SCC (CRI) 1568 - observed as under:In

cross-examination the witness stated as under:

"accused Tarun Bora did not blind my eyes

nor he assaulted me."

This part of cross-examination is suggestive of the

presence of accused Tarun Bora in the whole episode.

This will clearly suggest the presence of the accused

Tarun Bora as admitted.  The only denial is that the ac-

cused did not participate in blindfolding the eyes of the

witness nor assaulted him. (page 1572)

We have already noticed that in the cross-examina-

tion of pW 1, a suggestion was put to him that the ap-

pellant Tarun Bora had neither participated in

blindfolding him nor assaulted him.  This is clearly in-

dicative of the presence of the appellant and participa-

tion in the kidnapping episode." (page 1573) Similar is

the case reported in 2002 SCC (Cr) 217.

inadmissible eVidence

In BS panchal vs state of gujarat - aIR 2001 Supreme

Court 1158 - the Supreme Court began by remarking:

"We have reached the stage when no effort shall be

spared to speed up trials in the Criminal Courts."

The Court then went on to observe:

"It is an archaic practice that during the evidence

collecting stage, whenever any objection is raised re-

garding admissibility of any material in evidence the

Court does not proceed further without passing order

on such objection." (page 1158)

"Whenever an objection is raised during evidence

taking stage regarding the admissibility of any material

or item or oral evidence the trial court can make a note

of such objection and mark the objected document ten-

tatively as an exhibit in the case (or record the objected

part of the oral evidence) subject to such objections to

be decided at the last stage in the final judgment.  If the

court finds at the final stage that the objection so raised

is sustainable the judge or magistrate can keep such ev-

idence excluded from consideration.  There is no ille-

gality in adopting such a course." (page 1159)

There are major problems with this approach.

First, in all jurisdictions trial court judges are expected

to deal with the objections on the spot in criminal trials.

There was no evidence before the Supreme Court to in-

dicate that the practice of deciding objections as to ad-

missibility of evidence there and then, was "archaic".

This observation is based more out of frustration than

a serious attempt to deal with delays in criminal trials.

Secondly, recording all objections and proceeding nev-

ertheless in a criminal trial may cause grave prejudice

to the accused and bias the mind of the judge as inad-

missible evidence may come on record, albeit temporar-

ily.  Thirdly, it allows the judge to be mechanical in his

approach and behave more as a recorder of evidence
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rather than an adjudicator.  It is one thing to say that

complex issues relating to admissibility of evidence may

be temporarily postponed after recording the objec-

tions.  It is an entirely different thing to lay down a rule

of this sort for every objection.  

standard lowered 

In a startling departure from the well established stan-

dard of proof for criminal cases of "beyond reasonable

doubt" the Delhi High Court has, without reference to

binding case law to the contrary now lowered the stan-

dard to "moral certainity".  In alamgir vs state - 2003

1 SCC 21 - a two-judge bench of the Supreme Court

while noticing that a High Court had defined the stan-

dard thus chose to leave it alone:

"Incidentally, the High Court did emphasise on the

true and correct meaning of the phraseology "reason-

able doubt" to be attributed thereon and it is on this

score, the High Court records:

'Modern thinking is in favour of the view that

proof beyond a reasonable doubt is the same as proof

which affords moral certainty to the judge'."

We are, however, not expressing any opinion with

regard thereto." (page 26) This is directly contrary to

the Constitutional Bench's decision in Haricharan

Kurmi vs state of Bihar - aIR 1964 SC 1184 - where

the constitutional bench categorically said:

"In criminal trials, there is no scope for applying

the principle of moral conviction." (page 1184)

accused do not Figure 

once again contrary to a long line of binding precedent

to the effect that if the names of the accused do not fig-

ure in the statements made to the police during inves-

tigation, then normally such an omission could possibly

cast a doubt on the prosecution case.  However, in

alamgir versus State - 2003(1) SCC 21 - the Supreme

Court held:

"admittedly, this piece of evidence was not avail-

able in the statement of the witness under Section 161

CrpC, but does it take away the nature and character

of the evidence in the event there is some omission on

the part of the police official?  Would that be taken re-

course to as amounting to rejection of an otherwise

creditworthy and acceptable evidence - the answer, in

our view cannot but be in the negative." (page 27)

conFessions against co-accused

We start with the three-judge Bench decision of the

Supreme Court in Kashmira Singh versus state of Mad-

hya pradesh - aIR 1952 SC 159 - where it was held as

under:

"The confession of an accused person is not evi-

dence in the ordinary sense of the term as defined in S.

3.  It cannot be made the foundation of a conviction

and can only be used in support of other evidence.  The

proper way is, first, to marshall the evidence against the

accused excluding the confession altogether from con-

sideration and see whether, if it is believed a conviction

could safely be based on it.  If it is capable of belief in-

dependently of the confession, then of course it is not

necessary to call the confession in aid.  But cases may

arise where the judge is not prepared to act on the other

evidence as it stands even though, if believed, it would

be sufficient to sustain a conviction.  In such an event

the judge may call in aid the confession and use it to

lend assurance to the other evidence and thus fortify

himself in believing what without the aid of the con-

fession he would not be prepared to accept. (page 159)

as regards its use in the corroboration of accom-

plices and approvers, a co-accused who confesses is nat-

urally an accomplice and the danger of using the

testimony of one accomplice to corroborate another has

repeatedly been pointed out.  The danger is in no way

lessened when the "evidence" is not on oath and cannot

be tested by cross-examination.  prudence will dictate

the same rule of caution in the case of a witness who

though not an accomplice is regarded by the judge as

having no greater probative value.  

It follows that the testimony of an accomplice can

in law be used to corroborate another though it ought

not to be so used save in exceptional circumstances and

for reasons disclosed. The tendency to include the in-

nocent with the guilty is peculiarly prevalent in India

and it is very difficult for the court to guard against the

danger. The only real safeguard against the risk of con-

demning the innocent with the guilty lies in insisting

on independent evidence which in some measures im-

plicates such accused." (page 159)

The three-judge bench decision in Nathu versus

state of Uttar pradesh - aIR 1956 SC 56 - where it was

held therein: "… that such statements were not evidence

as defined in S. 3 of the Evidence act, that no convic-

tion could be founded thereon, but that if there was

other evidence on which a conviction could be based,

they could be referred to as lending assurance to that

conclusion and for fortifying it." (page 154)
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This was followed by another three-judge Bench

decision in Ram Chandra versus state of Up - aIR

1957 SC 381 - where the Court held:

"Under S. 30 confession of a co-accused can only

be taken into consideration but it not in itself substan-

tive evidence." (page  560)

Then we have the decision of the Constitutional

Bench of the Supreme Court in the case of Haricharan

Kurmi versus state of Bihar - aIR 1964 SC 1184 -

where the Supreme Court held that:

"... in dealing with a case against an accused person,

the court cannot start with the confession of a co-ac-

cused person; it must begin with other evidence ad-

duced by the prosecution and after it has formed its

opinion with regard to the quality and effect of the said

evidence, then it is permissible to turn to the confession

in order to receive assurance to the conclusion of guilt

which the judicial mind is about to reach on the said

other evidence.  (para 12)

Thus, the confession of a co-accused person cannot

be treated as substantive evidence and can be pressed

into service only when the court is inclined to accept

other evidence and feels the necessity of seeking for an

assurance in support of its conclusion deducible from

the said evidence." (page 844)

Directly contrary to this line of binding precedent

is a decision of the two-judge Bench in K Hashim ver-

sus state of TN - 2005(1) SCC 237 - where the

Supreme Court held:

"If it is found credible and cogent, the court can

record a conviction even on the uncorroborated testi-

mony of an accomplice." (page 247)

False deFence as eVidence

There is a plethora of binding precedents to the effect

that a false defence can never be taken as substantive ev-

idence. In the case of circumstantial evidence, it is only

when the chain of circumstances is complete that a false

defence can at best be considered an additional circum-

stance. In Shankerlal g Dixit versus state of Maharash-

tra - 1981(2) SCC 35 - it was held:

"… falsity of defence cannot take the place of proof

of facts which the prosecution has to establish in order

to succeed.  a false plea can at best be considered as an

additional circumstance, if other circumstances point

unfailingly to the guilt of the accused." (page 43)

Directly contrary to this is the two-judge Bench

decision in state of Maharashtra versus Suresh -

2000(1) SCC 471 - where the Supreme Court held:

"a false answer offered by the accused when his at-

tention was drawn to the aforesaid circumstance ren-

ders that circumstance capable of inculpating him.  In

a situation like this such a false answer can also be

counted as providing "a missing link" for completing

the chain."  (page 480)

This was followed by another two-judge Bench in

Mani Kumar Thapa versus state of Sikkim - 2002(7)

SCC 157 - where the Supreme Court held:

"If the said principle in law is to be accepted, the

statement of the appellant made under Section 313

CrpC being palpably false and there being cogent evi-

dence adduced by the prosecution to show that the ap-

pellant had given two other versions as to the incident

of 12.2.1988, we will have to proceed on the basis that

the appellant has not explained the inculpating circum-

stances established by the prosecution against him

which would form an additional link in the chain of cir-

cumstances."  (page 167)

condonation oF torture

In Kamalanantha vs state of TN - 2005 5 SCC 194 -

the women who had alleged that they were raped

stated: "after the police beat us, myself and other girl

informed that we were raped by premanandha. " In a

shocking condonation of torture making admissible ev-

idence taken after beating of the witnesses by the police,

the Supreme Court held:

"It is in that context the High Court held that the

so-called beating could have meant to shake off their

inhibition and fear, to make them free to say what they

wanted to say.  In the given facts and circumstances of

this case, beating will mean to remove the fear psy-

chosis and to come out with truth.  We do not find any

infirmity in the concurrent findings recorded by both

the courts below on this court".

extra-Judicial conFessions

a study of the criminal law reports from 2001 onwards

shows an increasing tendency of the superior courts to

use extra-judicial confessions as substantive evidence in

the conviction of the accused, on par with other forms

of evidence.  The latest is Ram Singh vs Sonia - 2007 2

SCC (Crl.) 1.  This is contrary to a long line of binding

precedent holding, as in Rahim Beg vs state of Up -

1972 3 SCC 759 - that "the evidence of the extra judi-

cial confession is a weak piece of evidence." (page 765)
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162 crpc statements

The superior courts are increasingly inclined to brush

aside objections relating to statements made in court

which are improvements from the statements made to

the police during investigation. In a long line of deci-

sions, as in Yudhishtir vs state of Mp - 1971 3 SCC 436

- the Supreme Court has originally held that crucial

omissions in the statements to the police must be con-

sidered an improvement and may make the evidence

before the court to be considered as "false and unaccept-

able". (page 439) 

— July-August 2007
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Rule of Law - A Fugitive
Increasing corruption and brazen bending of the judiciary by
people holding public offices intensifies the need for courts to
innovate ways to secure a corruption free government by
providing them with a stable, fearless and free system of
administration of justice. More so because we are left with the
ordinary criminal law to deal with political leaders who
committed crimes which are in abuse of their powers.

k  g  ka n n a b i ra n

In a democracy political opponents play an important role
both inside the house and outside the House” observed
the Supreme Court while dealing with a transfer applica-
tion filed by Dravida Munetra Kazhagam of a case pend-
ing before the Special Court against the reigning Chief
Minister of Tamil Nadu, Jayalalithaa. The Court went on

to observe political opponents do perform a role in a democracy.
They are really interested in the administration of justice and are a
party interested in the matters of transfer of a case from one court to
another within the Sate and to a court in another State under the ju-
risdiction of the High Court of that state. In fact the principle of
transfer of cases is a statutory recognition of more than one principle
of natural justice. 

The Supreme Court in this case found that the public prosecutor and defence counsel

were working in tandem in subverting the judicial processes by recalling around seventy

eight witnesses and for securing permission to answer interrogatories addressed to her

in lieu of her presence in court to explain incriminating evidence to the court as an accused

under 313 of Criminal procedure Code.

I remember in the early stages of my practice in a family dispute before the High

Court on its original Side, a Minister of the Madras government filed a petition that he

be examined on commission on the ground he being a minister he may not find time at-

tend the court to give evidence. He was a witness not an accused. The court rejected the

petition admonishing the minister quite sternly by pointing out that it is a very elementary

duty of a citizen to give evidence in a court when called upon to do so. What rings in my

ear still is the prophetic sentence the learned judge used. He pointed out that the lessons

of history should not be forgotten that in the antechambers of democracy dwells despot-

ism. That kind of inter institutional discipline is slowly giving way to indulgence leading

to the present state of decay. 

little incursions permitted indulgently by the people and the courts led to a

grotesque caricature of democracy we are living with to day. If the party or person at the
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helm of affairs is corrupt, the kind of massive appropri-

ation of which Jayalalithaa is accused, - 65 to 66 crores

of disproportionate wealth- cannot be acquired without

wrecking the constitutional machinery. Corruption has

the insidious quality of destruction of governance of the

society as the termite has. Corrupt governments are a

hundred times more dangerous than terrorist violence

and in fact terrorist violence thrives in corrupt govern-

ments. It is not terrorism that is destructive of gover-

nance but the massive corruption we have been reading

about and living with. 

once the Supreme Court comes to the view that

justice is not possible in the courts in Tamil Nadu in

cases against the reigning Chief Minister will mere

transfer orders meet the ends of justice? It has been

found by the Court that the Chief Minister has been

subverting the judicial process. It is different from the

ordinary run of cases courts deal with. 

The issue of constitutional morality is also involved

in such cases. It would have been a case for impeach-

ment if that procedure were available. an impeachment

doesn’t foreclose a prosecution under ordinary law. It

is a crime committed by the head of the government

calling for the evolution of a different set of principles

to insulate the community against these depredations.

a criminal prosecution deals with an indictment of a

crime without reference to and without interfering with

the political status a criminal holds. an accused Chief

Minister facing the trial in his/her courts was a situation

which was not contemplated at all and so not provided

for. We do not have separate category of political of-

fences committed by power wielders and a law to try

these political offenders.  This should be in addition to

prosecution of crimes under ordinary law.   

Soon after the Emergency of 1975 and in the wake

and as response to the Report of Shah Commission,

our politicians of all hues made some feeble efforts to

discipline their conduct while in office. They however

were not willing to legislate on their political status

while under trial and the political consequence on con-

viction for their foul deeds while in office. Special

Courts act was passed in the wake of the findings given

by the Shah Commission. In these fifty years of Inde-

pendence no honest effort has been made to contain

misgovernance. In the Special Court Bill debate in the

Supreme Court Justice Chandrachud observed “parlia-

mentary democracy will see its halcyon days in India

when law will provide for speedy trial of all offenders

who misuse the public office held by them. purity in

public life is a desired goal at all times and in all situa-

tions, emergency or no emergency” and Justice Iyer

wrote “the impact of ‘summit’crimes in the Third World

setting is more terrible than Watergate syndrome as per-

ceptive social scientists have unmasked. Corruption and

repression –cousins in such situations- hijack develop-

mental process” and goes on to state that this process

leads only to erosion of confidence of the people in the

constitutional value system and processes. Murtuza Fazl

ali J in V C Shukla’s case said that the act is a perma-

nent one, This act however was not to remain for long

in the Statute Book. as soon as Mrs. gandhi came to

power without even a murmur of protest this act was

repealed as having become infructuous!

So we are left with the ordinary criminal law to

deal with crimes by political leaders who committed

crimes, which are in abuse of their powers. The essen-

tial preconditions for a successful prosecution are an im-

partial and independent investigation into the crime.

and an equally independent prosecuting agency. These

are the sine qua non for a functioning criminal justice

system. The chapter on investigation in the Criminal

procedure Code proceeds on the assumption of an in-

dependent and impartial investigation into crimes re-

ported. The provisions of the Code dealing with the

powers and duties of the public prosecutor emphasize

the independence of the public prosecutor. There is a

catena of cases of the Supreme Court emphasizing the

importance of the role of these two agencies if the crim-

inal justice is to make any sense. The major ruling

premise is that the government should respect the law,

which it expects its citizens to obey. This respect for law

should find expression in its compliance with the

scheme of legislation setting down norms and the con-

sequence of their breach.The Constitution is the charter

for the existence of the State and the Union, and any

breach of its terms sets apart the government as a law

breaker and it breeds contempt for law from the law

breakers the government sponsors and encourages..

This occurs when the politics of the party in power

takes precedence over the Constitution and the laws.

a Chief Minister bending the institution of justice

brazenly only with the object of ensuring her continu-

ance in power and another for legitimizing the theo-

cratic designs of a political party ignoring the

Constitutional mandate and driving Rule of law in

search of safe havens to function fearlessly is a tragedy
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the like of which was never witnessed even in the worst

periods of authoritarian trends in this country. Should

we allow Rule of law to take to flight like a fugitive?

or should the acts of these two chief Ministers be taken,

as breakdown of the Constitutional machinery is the

question confronting the country today. We were al-

ready up against the objection raised by the Karnataka

State to the transfer of the case for trial in that State

The Chief Minister of Karnataka soon realized the un-

tenability of such an objection and so did not act upon

the objection. Nonetheless the Chief Minister of Tamil-

nadu moved the Supreme Court again for transfer of

the case against her, to some other State on the ground

that the relationship between the two States is soured

due to Kaveri River Water dispute. The inter state river

water dispute, which is about water sharing of the com-

mon natural resource by the people of riparian regions

has been converted into a chauvinistic and senseless

fight between people of the two regions leading to riots

between two linguistic groups. This speaks volumes of

our understanding of politics and the constitutional

arrangements of the relationship between the states

inter se and with the Union. The concept of enmity be-

tween two states, alien to any constitutional scheme,

federal or quasi-federal, is promoted and nursed and

kept ready for use by the prevailing vulgar adversarial

political practice.

This dimension never invaded the debates and af-

fected the decision making process in courts. a com-

posite judiciary in a quasi federal set up is now called

upon to bestow thought on the rise of regional politics

and parties and the consequent weakening of the center

leading to breakdown of judicial authority. This attitude

exposes the ignorance of the history of Constitution

making and the absence of a working knowledge of the

Constitution. This ignorance even of an awareness of

Constitutional politics has produced modern Chief

Ministers like Jayalalithaa Narendra Modi and a whole

lot of leaders at the state and the center for whom elec-

tion means occupation of the power structure and gov-

erning without reference to the Constitution and its

values. Can this fleeing Rule of law successfully evade

the long arm of corruption and abuse of power? Nor

can we expect the Chief Ministers facing similar accu-

sations help the fugitive Rule of law to function freely

and fearlessly with the constitutional system seeming

to be paralyzed.  

Fundamental rights of a huge collectivity of citi-

zens in the country who have been told by the courts

that their right to vote is a fundamental right, that they

have a right to a corruption free government and that

a fearless and free administration of justice system is a

part of the basic structure of the Constitution and yet

courts appear to be helpless in these situations. Surely

the Courts, which came up with the principles of

prospective over ruling and the basic structure of the

Constitution during periods of crisis, can innovate ways

to secure a corruption free government by providing

them with a stable, fearless and free system of adminis-

tration of justice. 

— April-May 2004



dalits

Most of them treated as untouchables and denied basic
dignity of life, fundamental human rights, civil liberties and
rightful opportunities to develop, roughly one sixth of
India’s population lives in precarious existence, shunned by
society. After gaining independence, the country embarked
on a purported progressive journey towards enacting a
plethora of progressive legislations to empower marginalised
communities. It has been more than two decades since the
SC/ST (PoA) Act was passed aiming at eliminating atrocities
against Dalits with provisions for protection, compensation
and rehabilitation of the victims of caste bias and
punishments for perpetrators of violence. But, like all other
empowering legislations, this law has also served more of a
decorative purpose on paper than giving desirable effects to
the rights envisaged in the Act. 

SECTION 3
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Atrocities Against Dalits:
Retrospect and Prospect
In their homelands their life is a daily struggle to be treated 
with the minimum dignity as normal human beings - a battle in
which all odds are stacked against them and which they have
been and still are losing. The PoA Act, now two decades old,
was enacted to protect the SCs and STs from wanton attacks by
those claiming to be superior. But the law has not achieved
desirable results to reduce the number of crimes against them,
including murders and rapes, and the conviction rates are
dismally low. 

P  S  K r i S h n a n



Atrocities against scheduled castes (SCs) and
scheduled tribes (STs) and untouchability are
the natural expressions of the unnatural Indian
caste system (ICS). Therefore, a clear under-
standing of the age-old phenomenon of “un-
touchability”, which is an integral part and

essential feature of the ICS and of the recent phenomenon of atroc-
ities, can only be facilitated by a brief overview of the ancient caste
bias and how it works in relation to the SCs and STs and also socially
and educationally backward classes (also known as backward classes
or other backward classes and hereafter briefly referred to as BCs).
The usual descriptions and interpretations of the caste system, which
are but of course upper caste-centric, do not bring out the essence
of its nature and functions. In order to perceive that essence, it is
necessary to study it from the standpoint of the large majority of
the Indian people, who have been its victims in various forms and
degrees, and to understand how the caste system works in relation
to the SCs, STs and the BCs.

Dr Babasaheb Ambedkar was the first thinker to bring a fresh approach to the ex-

amination of the essence and functioning of the caste system in India. Contrary to earlier

and later practice, he focused attention on labourers in relation to the caste system. He

identified its important features by characterising it as: “A division of labourers into

water tight compartments” and as “an hierarchy” in which the division of labourers is

graded one above the other. He further refers to this as “a stratification of occupations”.

Justice Chinnappa Reddy felicitously and appropriately called caste a system of “gra-

dation & degradation” in his judgement in the Vasanth Kumar case of 1985 [1985 Supp

SCC: 714]

Looking at the Indian society in relation to its socio-economic frame and from the

viewpoint of SCs, STs and BCs, I consider it realistic and enlightening to distinguish

four layers of castes — very different from the traditional four Varnas model. The tradi-

tional Varna model is flawed for various reasons. For one, through this model the priv-

ileged minority has appropriated for itself three-fourths or even more of the conceptual

space, relegating the majority to the residual space characterising it as Shudra, and leav-

ing no space at all for another substantial part of the population who were characterised

as a Varnas. This model and the literature that has drawn on this model focus on concepts

like “pollution” and “purity” which are terms coined by the privileged category to justify

its privilege and the deprivation of others and they only help to obfuscate the functional

reality of the Indian caste system. Its greatest deficiency is that it does not bring out the

caste-based exploitation which was its core essence. It also does not bring out its func-

tional role of monopolisation of advantages and privileges by a minority of the popula-

tion. The diagrammatic representation of India’s traditional socio-economic system and

structure, still in operation and which was earlier expounded in my book Empowering

Dalits for Empowering Indiai and elsewhere, depicts this clearly.  

The topmost layer is that of privilege and prestige. It consists of castes, to which all
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or the major proportion of persons in prestigious and

privileged positions and occupations traditionally be-

long. Such traditional positions and occupations in-

clude religious/spiritual authority, state governance and

public administration, control over agricultural land (ir-

respective of whether and when individual ownership

came into existence in a region), military professions,

commerce and the like. The second layer consists of

land-owning and cultivating peasant castes. In relation

to land, their traditional position was between land-

controlling castes and agricultural labour castes. But, as

a result of post- Independence land reforms, they have

recently become land-controlling castes in some parts.

Some of the peasant castes are also herders of cattle,

sheep, goats etc. The third layer consists of two or three

sub-layers — the castes of traditional artisans and the

castes providing various personal services and pastoral

castes. The lowest layer consists essentially of castes of

agricultural labourers. The castes of the three lower lay-

ers have traditionally been producing primary and sec-

ondary goods and rendering various types of services

and labour mainly for the top layer, on unequal terms

in varying degrees and forms, and involving exploita-

tion at various levels. This has been facilitated by the

economic power of the top layer aided by the ideology

of “caste-with-untouchability”, the latter part (i.e., un-

touchability) being directed against the castes in the

lowest layer. 

The colonial era and the post-Independence

decades have no doubt introduced changes, but have

not fundamentally altered the four-layer profile of the

socio-economic frame of non-tribal India. Broadly

speaking, most of the castes in the lowest layer have

been classified as SCs for the purpose of measures of

special protection and safeguards since 1935 and also

after independence under a series of Presidential Orders

issued in terms of Article 341 of the Constitution. They

have been so classified on the basis of the criterion of

“untouchability”. While the numerically large castes in

this layer are typically agricultural labour castes (ALCs),

to this layer should also be assigned a number of nu-

merically small castes which are nomadic (N), semi-no-

madic (SN) or “Vimukta Jati” (VJ) or “ex-criminal”.

Some of them have also been classified as SCs on ac-

count of their being found to be victims of untoucha-

bility. To this layer also belong a number of scheduled

tribes specified in a series of presidential orders issued

in terms of Article 342 of the Constitution. While STs

as a whole are outside the ambit of the Indian caste sys-

tem and the bulk of them live in remote tribal areas,

some of them have been sucked out of their homelands

and have virtually become ALCs like the typical SCs.

Some others represent tribes which never had a separate

homeland and still others may be representatives of

those submerged by the advancing caste-based agricul-

tural civilisation of India.  STs outside tribal areas live

in style and circumstances which are little different from

those of SCs and therefore logically belong to this, the

lowest layer along with the SCs. Those N, SN & VJ

communities which are neither SC nor ST are entered

in BC lists. 

The castes in the second layer i.e., the mid-layer are
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2003

14%

13%

88%

2%

12%

2002

21%

11%

89%

2%

18%

Year

Percentage of cases in which trial completed in courts at
beginning of the year including B/F of previous year 

Percentage of cases convicted to trial- completed cases

Percentage of cases acquitted or discharged to trial
completed cases

Percentage of cases convicted to total cases in courts

Percentage of cases acquitted or discharged to total cases
in courts

2001

11%

12%

88%

1%

9%

2000

8%

11%

89%

1%

6%

1999

10%

12%

88%

1%

8%

Disposal of cases in courts [Table 1]



generally found in BC lists. There are exceptions, which

are logical and realistic. The presence of any caste of the

top layer in BC lists is exceptional and such exceptions

are either deliberately contrived aberrations or unrecti-

fied historical hangovers.

STs in tribal areas — accounting for two-thirds to

three-fourths of the scheduled tribe population of India

— constitute a layer broadly parallel to the lowest layer

and partly jutting above vaguely. This layer has nothing

to do with the Panchama of/ outside the traditional four

Varna model. The STs even in their homeland —

though free from untouchability and the daily intrusion

of and constant oppression of the caste bias — rank

with SCs in the matter of all-round deprivation. In their

homelands their life is a daily struggle to retain what

they have against relentless external incursions — a bat-

tle in which all odds are stacked against them and which

they have been and still are losing. Some of the N, SN

and VJ categories have been included in the lists of STs

on account of their possession of tribal characteristics.

Among the main features and effects of the work-

ing of the Indian caste system through the centuries till

date have been:

(a) To lock up labourers as labourers, and agricul-

tural labour castes as ALC.

(b) Keep SCs down in their position with no or little

scope for escape.

(c) Keep STs grounded in remote areas except only

to be drawn out to supplement labour require-

ments.

(d) To keep SC and ST in conditions of segregation

and demoralisation and to deprive/minimise op-

portunities for their economic, educational and

social advancement and upward mobility.

(e) To Keep the backward classes tied down as

providers of agricultural products (peasants),

non-agricultural primary products (fisher-folk),

traditional manufactured and processed products

(artisans and skilled workers), service providers

(hair-dressers) etc, on terms grossly adverse to

them and hampering their economic, educa-

tional and social upliftment. 

(f) To retain a virtual monopoly over superior op-

portunities in the hands of a small elite drawn

from the top layer of the traditional socio-eco-

nomic system, by hampering, handicapping and

hamstringing SCs, STs and BCs in differen ways

and to different degrees. 

SCs – as the greatest and most intensive, forced

contributors of agricultural labour in India as well as

other workforce, including labour of the most sordid

and unpleasant type such as sanitation and death and

cremation-related services – have been central to this

theme of exploitation and deprivation. The agro-cli-

matic characteristics of India, with the monsoon con-

fined to a limited part of the year necessitating a large

reserve of labour force based on the requirements for

agriculture during short peak periods made it extremely

important for the design and purpose of the caste sys-

tem to ensure that the “untouchable” castes now classi-

fied as SCs were kept in a state of socio-economic

incarceration without hope of redemption or escape.

The coercive mechanism designed to secure this pur-

pose has been:

1. The caste system in its totality;

2. Specifically against the scheduled castes, the in-

strumentality of untouchability over the cen-

turies, which continues to this day with full

virulence;

3. For many centuries the Indian caste system was

able to operate as the perfect instrument to keep

the “untouchable” castes and plains tribes under

total subjugation as providers of labour for agri-

culture and other purposes;

4. The weapon of atrocities in the modern context

when SCs have rejected the caste system ideol-

ogy and psychology of subservience and thus the

efficiency of untouchability as a disciplining in-

strument has been partly blunted.

EmErgEncE of “atrocitiES” 

The reformist, nationalist and revolutionary movements

of the last one and a half centuries and the Ambedkarite

movement have instilled a new sense of awareness in

the Dalits. Under its influence they refuse to accept

their status as ordained by the Indian caste system. This

was given another dimension by the movement for land

reforms, for reduction of crippling burdens on share-

cropping tenants and for improvements in agricultural

wages like the Telengana and Tebhaga agrarian move-

ments and the agricultural labourers’ strikes in places

like Thanjavur. It became necessary for the dominant

classes drawn from upper castes in different parts of the

country to forge new instruments of control. This is

how atrocities, as we know them, made their debut on

a large scale in the 60s.  As the resistance of the Dalits
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has grown, so the frequency and brutal ferocity of atroc-

ities have grown apace.

ExiStEntial ProblEmS of ScS

Along with an understanding of the Indian caste system

in relation to Dalits, equally necessary for an under-

standing of untouchability and atrocities in their correct

context and perspective is a picture of the existential

conditions of SCs and STs, which continue to operate

to this day even after nearly six decades of our glorious

Constitution. No doubt there has been some ameliora-

tion of their conditions compared to the pre-Ambedkar,

pre-Indepndence, pre-Constitution stage.

the present existential conditions of Scs are

marked and marred by the following features:

(a) Landlessness and State’s failure to distribute land

among all rural SC families

(b) Lack of irrigation for and poor development of

even the little land held by SCs

(c) Condemnation of SCs to agricultural servitude

and other hard labour with poor wages/remu-

neration

(d) Condemnation to safai karamcharis or human

scavenging

(e) Subjection to rampant bonded labour

(f) Denial of social security and modern facilities

and conditions of work for the agricultural

labour sector and the rest of the unorganised

labour sector which accounts for 93 percent of

the entire labour force of the country and among

whom SCs, including those belonging to reli-

gious minorities (SCRM) are prominently

placed. In addition, including socially and edu-

cationally backward classes belonging to reli-

gious minorities (SEdBCRM) and STs including

those belonging to religious minorities (STRM)

are also significantly present

(g) Exclusion of majority of SC children from the

main school system, which manifests itself as non-

enrolment (including false enrolment), low rates

of enrolment, high rates of dropouts (which

partly is adjustment of false/formal enrolments)

and low rate of survivors at the end of school.

(h) Denial of quality education and denial of “level

playing field” at every level of education — par-

ticularly at higher educational level. Failure to

enact reservation in private educational institu-

tions pursuant to the 93rd amendment of 2005

and following the successful defence and uphold-

ing by the Supreme Court of the Central Edu-

cational Institutions (Reservation in Admission)

Act, 2006

(i) Grabbing away in 2003 of funds provided in

1996 for establishing residential schools for

quality education for SCs (also similar schools

for STs and BCs)

(j) Denial of access to market opportunities

(k) Trivialisation, routinisation and truncation of

special component plan (SCP) for scheduled

castes, which was initiated about a quarter cen-

tury back (in the late 1970s)

(l) Poor outlays in the budgetary heads of welfare/

social justice ministry

(m) Unsatisfactory implementation, quantitatively

and qualitatively, of existing centrally sponsored

schemes (CSS) and other existing developmental

instrumentalities

(n) Special problems of Nomadic, semi-Nomadic

and Vimukta Jati, (formerly criminal) commu-

nities have missed attention. Their problems are

different from those of the numerically large

SC/ST/BC communities.

(o) Nominations to national commissions for de-

prived categories are often made inappropriately,

thereby crippling their functional efficiency and

converting national commissions largely into na-

tional omissions. Gross delays in tabling of an-

nual reports in Parliament and in public domain,

defeat their purpose

(p) Poor representation of SC, ST and SEdBCs in

important bodies relevant to development and

empowerment

(q) Half-hearted implementation of reservation in

central as well as state governments, PSUs,

PSBs, universities and leaving in the limbo bill

for reservation for SCs and STs in the services of

the State in order to provide statutory base and

force for them

(r) Tampering with and diluting pre-existing reser-

vation rules, including relegation of SCs and STs

from the first and third positions in the pre-1977

roster to the seventh and thirteenth positions in

1977 by misinterpreting the Supreme Court

judgement in the Sabharwal case

(s) Denial of normal service benefits and progress

to SCs
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(t) Denial of entry for SCs in technical, supervisory

and managerial positions in the organised private

sector till date

(u) Depriving SCs of reservation in PSUs while pri-

vatising them and consequent reduction in num-

ber of reserved posts

(v) Continuance of atrocities and practice of un-

touchability

(w) Failure to establish Dalit-friendly administration

at all levels and to adopt Dalit-friendly personnel

policy

ExiStEntial ProblEmS of StS

Scheduled tribes share in common many of the existen-

tial problems of the SCs. However, following are some

of the difficulties faced by the former exclusively:

(i) Fraudulent and illegal dispossession of STs from

their lands, often with implicit or even open col-

lusion by those wielding power

(ii) Consequent reduction of large numbers of STs

into landless agricultural wage labourers

(iii) Conversion of tribals into minorities in tradi-

tional tribal territories

(iv) Depriving STs from their traditional rights in

forests. The Indian Forest Act 1927, of colonial

vintage, had been continued after independence

till the Scheduled Tribes and other Traditional

Forest Dwellers (Recognition of Forest Rights)

Act was passed in December, 2006. But, the im-

plementation of this Act is facing rough weather

of late

(v) Failure to reverse the process of shrinkage of

non-timber forest produce or NTFP (minor for-

est produce or MFP), on which a large propor-

tion of STs depend wholly or partly for their

livelihood

(vi) As part of the exploitation process, poor prices

being paid by private merchants as well as gov-

ernmental and cooperative agencies for

NTFP/MFP collected by STs

(vii) Displacement of STs from their lands and terri-

tories in the name of industries, mining, hydel

plants, irrigation, township and other projects,

the benefit of which accrues to non-tribals and

non-tribal territories, major proportion of proj-

ect displaced persons (PDPs) are STs

(viii) Displacement of tribal communities from their

traditional common property survival resources

through creation of national parks, sanctuaries

and biosphere reserves

(ix) Delayed formation of the second commission on

the administration of the scheduled areas & wel-

fare of STs under Article 339 (1), and lack of ac-

tion on its report submitted by the commission

to the government in 2004. Further lack of

transparency regarding action proposed and fail-

ure in tabling the report in Parliament and plac-

ing it in public domain

Atrocities against SCs and STs, along with un-

touchability against SCs, has to be seen as part of this

large scheme of deliberate and comprehensive depriva-

tion of SCs and STs against the socio-historical back-

ground of the caste system and its functioning; the

inadequate efforts made by post-Independence and

post-constitutional governance to terminate this evil

and anti-national historical legacy, and the consequent

present existential plight of the SCs and STs despite

some amelioration after the Constitution. This applies

in varying forms and varying extents to the backward

classes. However, the present discussion is confined to

SCs and STs as they constitute the worst victims of the

inherited system, which is largely continuing, and the

victims of atrocities are mainly the SCs and along with

them, to a lesser extent, the STs. 

antEcEdEntS of Pcr act

before constitution of india, 1950

The following, in brief, were the pre-Constitution im-

mediate antecedents of the Act: 

w Exposure of untouchability and its wide ramifi-

cations as the Achilles’ Heel of the Indian society

and the projected Indian polity by Dr Babasaheb

Ambedkar at the round table conferences.

w Negotiations between Mahatma Gandhi and

other Congress leaders with Dr Babasaheb

Ambedkar in the Yeravda prison following

Gandhi’s fast against the Macdonald Award in

September 1924, the Mahatma-Babasaheb dia-

logue culminating in the Yeravda Pact.

w Consequent sensitisation of the nationalist

movement and the Indian National Congress to

untouchability and the injustices done to the SCs

— its adoption of removal of untouchability as

a major plank.
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w Enactment of the Madras Removal of Civil Dis-

abilities Act, 1938 by the popular government

of the Congress in Madras Presidency led by Ra-

jaji.

w Similar enactments in many other provinces and

princely states in the years shortly before or after

independence and before the Constitution of

India was adopted.

Under constitution of india, 1950

w The watershed of Article 17 of independent

India’s Constitution adopted in 1950 reads: “17.

Abolition of untouchability – untouchability is

abolished and its practice in any form is forbid-

den.  The enforcement of any disability arising

out of untouchability shall be an offence punish-

able in accordance with law.” 

w Enactment of the Untouchability (Offences)

Act, 1955 w.e.f. from 01-06-1955, followed by

immediate realisation of weaknesses of the Act.

w Consequent introduction of the Untouchability

(Offences) Act amendment and Miscellaneous

Provisions Bill in Lok Sabha in 1972 and its

passing in 1976 as the Protection of Civil Rights

Act, 1955 with stronger, but still inadequate,

provisions with effect from 19.11.1976. 

antEcEdEntS of Poa act

In modern times, atrocities can be traced back to the

19th century in parts of India when the discipline of

untouchability began to be challenged by the “untouch-

ables”. A committee which toured British India in

1920s for review of the working of the Government of

India Act, 1919 noted that many atrocities were being

committed during those days against the untouchables

but were going unnoticed and unpunished because no

witness would come forward to give evidence. Dr

Ambedkar, then MLC of Bombay, cited some early in-

stances of atrocities against Dalits in Annexure A to the

statement submitted by him to the Indian statutory

commission (Simon Commission) on behalf of the

Bahishkrita Hitakarini Sabha on 29.05.1928, including

the rioting and mass assaults on Dalits on 20.03.1927

for asserting their right to drinking water from the pub-

lic chowdar tank in Mahad, Kolaba district; and the

mass assaults on and burning down of the dwellings of

Balai people (SC) in Indore district. The early post-in-

dependence signal of the Ramanathapuram riots of

1957 starting with the assassination of the young edu-

cated Dalit leader Emmanuel for daring to defy un-

touchability-based interdicts on SCs did not register on

the national radar though the state government took

strong measures to quell the attacks on SCs. Under

pressure of Dalit MPs, the government started moni-

toring atrocities from 1974, and in the case of STs 1981

onwards with special focus on murder, rape, arson and

grievous hurt.

There was a flare up of atrocities in and from 1977

onwards. The then home minister in defence, appar-

ently to show that atrocities were not as serious as

claimed, advanced the strange and shocking argument

that the number of SC victims of atrocities was less than

15 percent, perhaps without understanding the impli-

cation of that argument that the SCs’ due share in this

is equal to their population percentage (though their

entitlement to this share in landownership, national

wealth, etc. were not recognised). The outcry that fol-

lowed persisted resulting in a cabinet reshuffle. At that

time the government created the post of a joint secre-

tary in the ministry of home affairs in charge of the sub-

ject of scheduled castes and backward classes including

atrocities. I volunteered for this post and took up on

top priority the task of monitoring of atrocities which

I converted from mere receipt and transmission of sta-

tistical information, additionally into an active pursuit

of individual gruesome incidents like Belchi, Bodh

Gaya, Chainpur, Marathwada, Chikkabasavanahalli, In-

dravalli, etc. to their logical conclusion. The second im-

portant task was getting special courts with special

judges for specific cases established by state govern-

ments, supported by carefully chosen special prosecu-

tors and securing quick trials and execution of verdict

without delay. In these efforts, I gratefully recall the

total support of Dhaniklal Mandal, the then minister of

state for home affairs. I continued this practice after the

regime change in 1980 and similarly covered the atroc-

ities at Pipra, Kafalta, Jetalpur, etc. This produced a

crop of convictions and punishments including death

sentences in Belchi. 

Atrocities continued with rising ferocity and fre-

quency as basic contradictions, vulnerabilities and

causative factors were evaded by the State at national

and state levels for obvious reasons and treatment was

mainly symptomatic and palliative instead of the re-

quired radical solutions.
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Under continued pressure of Dalit MPs and lead-

ers, magnitude and gravity of problem was finally

recognised by prime minister Rajiv Gandhi and he an-

nounced from the Red Fort in his Independence ad-

dress on August 15, 1987 that an Act would be passed,

if necessary, to check atrocities. I was called back from

the state and appointed as special commissioner for

SCs. After intensive consultations the PoA Act emerged

in September 1989 but not operationalised immedi-

ately under section 1 (3). I recall the active interest and

support of Dr. B Shankaranand and the then home

minister Buta Singh, particularly to my view that a new

and stringent Act is necessary and it is not enough if

the PCR Act is amended for this purpose as suggested

by the ministry of welfare then.

In my capacity as secretary, ministry of welfare, I

took the initiative to quickly operationalise the Act

w.e.f. January 30, 1990, after urgent consultations with

state governments in order to swiftly cut the Gordian

knot.

imPact of Poa act

The Act came as a watershed in the jurisprudence of

protection for the SCs and STs and their better coverage

by the right to life under Article 21 as creatively inter-

preted from time to time by India’s higher judiciary.

Over time it created a certain measure of confi-

dence in Dalits that they have a protective cover and

also produced a sense of wariness in the potential per-

petrators of atrocities. However, the full thrust of the

Act is not available on account of deficiencies in the Act

and in various aspects of the implementation of the Act.

As a result of the traditional Indian socio-economic

structure still largely prevalent today, most of the SCs

live typically in a situation where they are the major seg-

ment/majority of agricultural wage labourers but a mi-

nority of the population. Their numerical vulnerability

is accentuated by the socio-psychology of the caste sys-

tem precluding support for them from labourers of

other castes whose affinity is unfortunately more to-

wards the large landowners of their respective castes.

Juxtaposition of a caste of agricultural labourers (SC)

with a caste of land-based DUC or DMC or DMBC to

which most of the large landowners belong, provides

an explosive situation which can be ignited by any im-

mediate spark. Dalits’ resistance to various forms of dis-

crimination and demand for normal civilised

inter-personal, inter-community relations is opposed es-

pecially by major land-owning and land-controlling

DUCs, DMCs and DMBCs. The upward mobility that

a small proportion of SCs have achieved through edu-

cation and reservation and consequent change in

lifestyle is an eyesore to those who are accustomed to

seeing SCs as only indigent and subservient labourers.

Even legitimate protection of their rights when en-

croached upon by others (the instance of encroachment

on Balmiki Ashram land in Gohana in Haryana by an

adjacent lawyer of the dominant upper castes) is per-

ceived as intolerable and insolent rebellion and is re-

sentfully stored in the mind waiting for an opportunity

to wreak collective “vengeance”.

EvidEntial analySiS of atrocitiES

atrocities out of demand for better wages

w Kilavenmani holocaust in Tamil Nadu,

25.12.1968

w Atrocity in Gurha Slathian, Jammu & Kashmir,

1985, 

w Bihar massacres at Belchi, 27.05.1979

w Pipra, 26-27.02.1980

w Nonhi-Nagawa, 16-17.06.1988

w Damuha-Khagri Toli, 11.08.1988

atrocities connected with bonded labour

w Killing of Bacchdas in Mandsaur district, MP,

1982

w Atrocity on bonded SC quarrying labourers at

Chikkabasavanahalli, near Bangalore, Karnataka,

1976 

w Atrocities connected with land

w Atrocity in Rakh Amb Tali, Jammu & Kashmir,

10.07.1988 

w Killings etc., in Bihar at Bodh Gaya, 08.08.1979

w Chainpur, 10.12.1978

w Khairlanji, Maharashtra, 29.09.2006

atrocities connected with civic facilities

w Killings & arson in Kachur, MP, 25.06.1985

w Atrocity in Diyalpur, Haryana 26.11.1997

w Hold-up of dead bodies of aged women, one

each in Konalam, Tamil Nadu, 1982 and Patcha-

lanadakuda, AP, 1989

atrocities graduating from untouchability

w Jetalpur, Gujarat, 1980
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w Destruction/damaging of hundreds of

huts/houses in many villages of south Arcot &

adjoining districts, Tamil Nadu, September 1987

& January 1988

w Massacre on account of an SC bridegroom rid-

ing on horseback at Kafalta, Uttar Pradesh,

09.05.1980

w Masari, Rajasthan, 09.07.1989

w Panwari, Uttar Pradesh, 02-06-1990

w Kumher, Rajasthan, 06.06.1992

w Drinking water segregation-related untouchabil-

ity 

w School in Divrali, Rajasthan, December 1983

w Kachur, Madhya Pradesh, 25.06.1985

w Udamgal-Khanapur, Karnataka, 06.02.1988

w Killings etc., on temple entry right issue at Han-

ota, MP, 1984, (rare case of death sentence for

two on 11.10.1988)

w Nathdwara, Rajasthan, 1988 and again in 2004 

atrocities connected with dalit assertion of

self-respect & equality

w Eight Dalits were massacred, some of them well

educated, in Tsunduru, Guntur District, Andhra

Pradesh, 06.08.1991.

w Gohana, Sonepat District, Haryana where on

August 31, 2005, 55 houses were destroyed by

arson and another 97 houses were looted. All of

them were pucca houses. Twenty-five percent

Balmikis of this town have, through their hard

labour, savings and some education gave up the

traditional occupation of scavenging and

switched to more dignified occupations with

some dignity.

w The atrocities extending over eight to nine days

from August 1, 1978 on Dalits in Marathwada

following the resolution moved by the chief min-

ister in the assembly for renaming the Marath-

wada University after Dr Babasaheb Ambedkar’s

name in response to a long standing Dalit desire

and in fulfillment of earlier promises. In the

name of opposing the proposed renaming, on

the one hand mobs attacked Dalit agricultural

labourers with whom land-owning DUC had

enmity on account of constant wage-disputes;

on the other hand educated Dalits were targeted

because of the improvement registered in their

standard of life and education. 

analySiS of atrocitiES on Sts

A large majority of STs live in their own tribal territories

or homelands where they are in majority and therefore

are safe from physical attacks that SCs are vulnerable to.

But when they are drawn out of their territories into the

plains as migrant labourers etc., they become equally vul-

nerable as the SCs. One of the serious cases of atrocities

on STs is the mass rape of six ST women labourers in

Padaria, Bihar. In their homelands they are sometimes

subjected to mass killing not at the hands of mobs but

the police when they resist illegal acquisition of their lands

or their other age-old traditional rights. On April 19,

1985, in Banjhi area of Sahibganj district in Bihar, 15 STs

including an ex-MP were killed in police firing on an ag-

itated mob protesting against deprivation of traditional

fishing rights by the government, which settled a tank in

favour of a non-local, non-ST.

The second incident was in Indravalli, Adilabad

district of Andhra Pradesh in 1978 where 10 STs were

killed in police firing in connection with a land dispute.

Killing in police action is not covered by the PoA and

many more deficiencies in the PoA Act hamper its ben-

efits reaching the Dalits promptly, effectively and fully

and right to life under Article 21 has not been made a

reality for them. The provision in section 14 (2) requir-

ing the state government to specify for each district a

court of session to be a special court to try the offences

under this Act is also not fully implemented. This con-

tradicts the very purpose “of providing for speedy trial”,

because trial will not be speeded up by merely calling

an existing court (with all of its load of various cases) a

special court. Instead the section ought to have pro-

vided and even now ought to provide for the establish-

ment of an exclusive special court in each district

exclusively to try the offences under this Act, on day-

to-day basis and no other offences with corresponding

provisions for an exclusive special public prosecutor and

a special investigating officer.

Section 3 in the Act does not list among the crimes

of atrocities social boycott, economic boycott, social

blackmail and economic blackmail, which are realities

faced by Dalits whenever they make just demands or

resist injustices or asserts their rights. Section 3 (2) of

the Act does not provide death sentence for murder

where the court considers death sentence appropriate. 

The protection of section 10 of the Act by extern-

ment is not available for the SCs who are the main vic-

tims of the atrocities (more than 80 percent of atrocities
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against SCs and STs are committed on SC) while the

share of SCs specifically in cases of arson and grievous

hurt is close to 90 percent. The Act also fails to take the

SC converts to Christianity (SCX) or Dalit Christians

within the protective umbrella of its ambit though SCX

have been subjected to atrocities not because of their

religion but because of the same reason why SC Hindus

have been victimised. This was among the issues, which

held up the commencement of the proper trial in the

Tsunduru case till November 2004.

dEficiEnciES in imPlEmEntation

This falls in addition to deficiencies in the Act itself. No

matter how sound an Act is, unless the personnel at dif-

ferent levels in charge of its implementation perform

totally in accordance with the letter and spirit of the

Act, its implementation will fall short of the objective

of reaching the protection of the Act to all the people

intended. One of the practical problems experienced by

the victims and survivors of atrocities and by Dalit and

human rights activists at the field level is the indiffer-

ence of local level personnel and callous attitude of

higher authorities (all subject to honourable excep-

tions).

analySiS of atrocitiES

A close study of the annual reports laid in Parliament

as required by section 21 (4) of the PoA Act reveals that

of the total number of cases with police at beginning

of each year including those brought forward from pre-

vious year, only 50-60 percent have been chargesheeted

in courts. Table (1) shows the percentages of disposal

of cases in courts.

From the point of view of the victims of atrocities

the figures in the 4th row are the most relevant. While

they may not be aware of statistical details, the victims’

perception is that the Act and its implementation fall

far short of their expectation and need and the SCs in

each area are aware of the acquittals in many serious

cases of atrocities and consequent miscarriage of justice. 

The Dalits perceive this as a failure of the complete

system and are not interested in the apportionment of

blame among the different limbs of the system and of

the State. The low figures in row 1 are also within their

perception in the shape of the situation in which sub-

stantive trial in Tsunduru (06.08.1981) case could start

only in November 2004 and the Kumher (06.06.1992)

case is still languishing.

All in all, though the Act has given some sense of

security to the Dalits, its effectiveness has not measured

up to its potential and purpose on account of deficien-

cies in the Act and delay and laches in investigations

and the slow progress of trial and large scale acquittals.

Further, the annual reports laid before Parliament

do not bear the impress of in depth and critical analysis,

identification of problems and efforts at resolution.

They look like a mere enumerative and uncritical recital

of state governments’ reports. For e.g., there is nothing

to explain the sudden and steep and prima-facie inex-

plicable and incredible fall of new cases registered in

Uttar Pradesh from 9,764 in 2001 to 5,841 in 2002

and 1,778 in 2003!

The greatest defect is that special mobile courts do

not exist in every district as a means of handing out

swift and deterrent punishment on the spot. Wherever

a mobile court exists and has delivered punishment im-

mediately, I have personally seen the impact of fear and

curbing of untouchability practice at least for some time

(doses need to be repeated periodically for this chronic

disease).

Where special mobile courts exist their functioning

is often hampered by thoughtless actions like with-

drawal of vehicles, rendering mobile courts immobile

on certain occasions, keeping vacant posts unfilled etc.

This has laid the foundation for non-and-ineffective im-

plementation of the categorical constitutional mandates

of Article 17 read with Article 14 and 46.

dEficiEnciES in imPlEmEntation 

The deficiencies in the Act have been compounded by

severe deficits of implementation all along the line, pre-

senting a more dismal picture than even the implemen-

tation of the POA Act.

Following are the highlights of a statistical analysis

of the annual reports tabled in each house of Parliament

by the government from 1977 up to 2003:

w Of the total number of cases with police at be-

ginning of each year including those brought

forward from previous year, only 1/8th to 1/5th

have been chargesheeted in courts.

w A number of states are reporting nil against new

cases registered in the year, which is far from re-

ality. 

w The number of cases reported by many states is

unrealistically low, for example, only two in

2002 and three in 2003 in Tamil Nadu.
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w The percentage of conviction in courts and other

quantitative data are much more bleak than even

for the PoA Act both at the police stage as well

as at the court stage. 

w The figures do not mesh with the ground level

reality of rampant untouchability and the regis-

tration and variations is apparently the product

of casualness and in some cases perhaps even

election-related remote controls.

Even the pan-India picture belongs to a different

world away from reality. The annual reports do not con-

tain any indication either of the state governments or

the central government making efforts to fulfill the spe-

cific mandates of section 15A nor do they show any ap-

plication of mind to critically identify deficiencies and

anomalies in the reported statistics and correct them.

Some neo-modern forms of untouchability have

appeared in rural as well as urban areas in many parts

of the country, in keeping with new developments. For

example, explicit caste bias at village teashops is a recent

phenomenon which has paved way for a variety of dis-

criminatory practices such as separate seating, separate

and usually old, dirty and cracked or chipped glasses,

for SCs. In many metropolitan areas, untouchability has

seemingly attenuated, but is practised with sophisti-

cated concealment in variety of ingenious ways, reveal-

ing creativity worthy of a better cause. In many modern

offices, Dalits have to suffer snide remarks and quiet

and neat acts of discrimination.

actS nEEd morE tEEth

In the Dalit manifesto of 1996, I listed some important

measures required to strengthen the Act so as to make

the right to life guaranteed by Article 21 of the Consti-

tution to every person a reality for the SCs and STs and

also included therein drafts of related amendment of

sections 14 and 15 and inserting a new clause 15(A).

These related to the establishment of a court of session

in each district to be a special court exclusively to try

the offences under this Act, appointment of a public

prosecutor for each such court for the purpose exclu-

sively of conducting cases under this Act, and appoint-

ment of a police officer as investigating officer

exclusively for the purpose of investigation of the cases

under the Act. The measures also included certain re-

lated matters in order to see that the purpose of the

above provisions is not administratively defeated such

as the stipulation that the judges, the special public

prosecutors and the special investigating officers should

be appointed from panels prepared on the basis of their

record and reputation for upholding the rights of SCs

and STs, especially their right to protection from vio-

lence. The Dalit manifesto also contained a draft of the

amendment of clause (3) of section 2 of the Act to in-

clude social boycott, economic boycott, social black-

mail, economic blackmail as atrocities, recognition of

any form of disrespect to the statues of Dr Babasaheb

Ambedkar as a collective atrocity against SCs and STs,

and to provide for death sentence for murder as pro-

vided in section 302 of the IPC and for mandatory

death sentence for multiple murders, multiple mass

rapes and gang rapes. The draft further contained an

amendment of section (10) so as to make the provision

of externment of a person likely to commit an offence

in order to protect SCs and STs who reside outside

scheduled areas or tribal areas and other measures like

the constitution of a special wing of rapid action force

at the Central level as well as state levels, to exclusively

deal with atrocities against SCs and STs so that any out-

breaks could be quelled promptly. These have been pur-

sued from time to time with different governments

personally as well as through letters.

The Dalit manifesto also included amendments re-

quired in the PCR Act like mandatory establishment of

a special mobile court in each district for trying cases

under the PCR Act on the spot, and certain other ad-

ministrative as well as civil society measures required to

realise for the SCs and STs the right to life under Article

21 which includes right to live with self-respect, the

practice of untouchability being a fundamental attack

on the self-respect of the SCs. These amendments and

measures in respect of both the Act have also been rec-

ommended by the national commission to review the

working of the constitution  (NCRWC).

rolE of hUman rightS bodiES

A number of Dalit and human rights organisations and

activists have been engaged in helping and guiding SC

and ST victims and survivors of atrocities towards re-

habilitation. The groups’ grassroots experience has

brought out specific problems of implementation.

These are partly traceable to the lacunae in the PoA Act

and partly to the lackadaisical way in which individuals

are positioned in posts of responsibility for actual day-

to-day implementation of the Act and indifference, sub-
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ject to honourable exceptions, at the top levels of the

political and permanent executive at the national, state

and sub-state levels.

aftEr twEnty yEarS 

This is the twentieth year since the Act came into exis-

tence. The Act was passed by Parliament and received

the assent of the president on September 11, 1989 and

came into force with effect from January 30, 1990. A

number of Dalit and human rights organisations feel

that now time should be utilised to critically review the

performance of the State and its various limbs in its im-

plementation and the realisation of the objective of the

Act and to come out with measures required to further

strengthen the PoA Act, 1989 and Rules, 1995 includ-

ing essential amendments to the Act and other meas-

ures required to ensure its more effective

implementation. A preliminary draft on the amend-

ments had been prepared by a working group, which

included various points already mentioned in the Dalit

manifesto of 1996 and others arising from the field ex-

perience of the last 20 years. This preliminary draft was

sent to a number of Dalit and human rights organisa-

tions for their feedback and suggestions. A national

coalition for strengthening the PoA Act and its imple-

mentation was also set up in September 2009. The

coalition has on its agenda the finalisation of the draft

and to review, finalise and prioritise the amendments

proposed and to work out the strategies and other

measures for strengthening the Act and Rules and to

secure their effective implementation and for the pur-

pose to undertake mobilisation of Dalits, friends of Dal-

its and all those who believe that the security and

empowerment of Dalits is the sine qua non for the se-

curity and empowerment of India.

amEndmEntS rEqUirEd

Amendments required in the Act include:

(a) Amendments required to speed up trials and the

pre-trial process.

(b) To bring into the list of atrocities certain crimes

which do occur but were not included in section

3 of the Act. Major examples are social boycott,

economic boycott, social blackmail and eco-

nomic blackmail.

(c) Amendment to section 10 to make externment

relevant to the scheduled castes situation also.

(d) A new chapter incorporating the rights of vic-

tims and witnesses. One specific problem area

which needs much consideration pertains to the

terms “with intent”, “intentionally”, “intend-

ing”, “knowing it to be likely”, etc. and the in-

terpretation placed on these terms by courts in

trials.

(e) Strengthening and elaborating the presumption

clause in section 8 is also an area needing careful

thought. These are ideas that have been initiated

and require to be developed.  

Other than amendments to the Act, some measures

have to be adopted to ensure that the State as a whole

and every limb of the State function effectively and sin-

cerely, taking the constitutional mandates on the State

and the constitutional rights of Dalits with the serious-

ness that they deserve and need. This is a matter which

requires careful thought based on the field experience

of Dalit and human rights organisations and activists

so that practical and practicable measures can be

evolved, to be taken up with the government and po-

litical parties. This can include training and orientation

of lawyers and activists to utilise the Act and the socio-

historical inputs contained in this so as to make their

role in court and pre-court stages most effective.

Along with these measures, directly connected

with the Act, the Rules and their implementation, are

related matters like the impact of the recent amendment

to section 41 of the CrPC and the need for a constitu-

tional amendment to provide the entry “development,

welfare and protection of scheduled castes and sched-

uled tribes” in “List III – concurrent list” of the seventh

schedule of the Constitution. The amendment to sec-

tion 41 of CrPC is the outcome of human rights advo-

cacy in view of the feeling that the powers of police to

make arrest are used indiscriminately against the poor

and the helpless. While this feeling is justified in the

general context, the context of atrocities is different.

Here, the accused include or are backed by persons of

influence and power. In such a case, the problem faced

is not the indiscriminate arrest by police, but hesitation

or even unwillingness to make arrest. Therefore, this

amendment needs a further amendment to exclude

from its purview the PoA Act, the PCR Act and other

Acts for the protection of the weak against the powerful

like the Bonded Labour System Abolition Act, 1976.

At the same time, the provision in section 41 empow-

ering victims and survivors to go on appeal on their
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own even when the State is hesitant or unwilling is wel-

come and must be preserved.

The above constitutional amendment proposed

earlier in the Dalit manifesto 1996 etc will remove a se-

rious gap in the seventh schedule and will help in

strengthening the comprehensive social justice action.

thE camPaign

This focused campaign has drawn together a number

of Dalit and human rights organisations and activists

on a united platform. This is a good augury for similar

focused campaigns, jointly by all Dalit and human

rights and patriotic organisations and activists on many

other issues pertaining to the rights of the SCs and STs

(the resumption of the thread for a bill of reservation

for SC and ST in services under the State and a bill for

reservation in private educational institutions, other ed-

ucation-related and land-related issues, etc. and issues

listed in the draft common minimum programe, 2009

in respect of scheduled castes, scheduled tribes and

backward classes and the Himalaya Proclamation

(2004), all of which have been communicated to dif-

ferent political parties and leaders). This campaign can

also be utilised to spread awareness among agencies of

the State and members of the civil society, including the

leaders of the print and visual media, of the need to ac-

tively help in and contribute to the control and elimi-

nation of atrocities and untouchability. This task should

not be left only to the Dalits. Leaders of the executive,

both political executive as well as permanent civil exec-

utive, can bring about a zero-atrocity and a zero-un-

touchability situation in the country if they take

pro-active interest in extirpating these twin blots on

India’s face which are sapping national energy and op-

timal national progress. For example, if the political

heads of the State at the national and state levels can

spend even five minutes in their tours to different parts

of the country and enquire in public view and hearing

about the atrocity situation and particularly about

major cases and the progress of action taken in respect

to them, it will have an electrifying effect on the entire

system. A few minutes with victims of atrocities will

help lift the morale and self-confidence of the long-suf-

fering Dalits. This is also true of the heads of civil ad-

ministration at the national, state, district and

intermediate levels and the heads of the police forces at

all levels. They now have, in the NREGA, an instru-

ment, very effective if instituted promptly in every vil-

lage where atrocities take place, to counteract social and

economic boycott and blackmail which intend to cow

down victims, survivors and other possible witnesses.

The heads of local bodies, both rural and urban, can

make an intense contribution within their areas and

thus make Panchayati Raj more meaningful for Dalits.

During the campaign it must be brought home to

educated members of civil society that continued neg-

lect in curbing atrocities and untouchability will not

only heap continued human injustice on Dalits but also

sap India’s potential for growth and, therefore, it is in

their own enlightened self-interest to actively cooperate

with Dalit and human rights organisations and activists

in eliminating atrocities and untouchability.

PoSSiblE hElPii

The higher judiciary can play a decisive helping hand

in certain aspects of atrocities and untouchability. For

example, the high courts in their capacity as overall su-

perintendence of lower courts may, it is respectfully sug-

gested, consider measures to speed up disposals with

special attention to cases of massive and gruesome

atrocities, and creation of possible special arrangements

for clearance of arrears, and meanwhile ensure full phys-

ical and economic protection for the victims, com-

plainants and witnesses (the importance of this emerges

from the findings of the committee of 1920 referred to

earlier and has been poignantly brought home again re-

cently by the Kambalapalli case acquittals in Karnataka)

— in some cases this protection may need to cover a

whole community under attack or threat in a village or

tract.

(a) Provision of guidance to vastly minimise acquit-

tals so that there is no significant gap between

reality as widely known and trial-outcomes. In

this context chief justice (Rtd) A S Anand’s ob-

servation while delivering Bhimsen Sachar Me-

morial Lecture on 03.12.2005 as the then

chairman of NHRC, that the present situation

“resulted in the citizen getting tempted to take

the law into his own hands and take recourse to

extra-judicial methods to settle scores and seek

redress of his grievance”, is very relevant. [In this

context it may be recalled, not approvingly but

as a warning, that the first accused in the

Kilavenmani case who was acquitted with all

other accused, was murdered on the 10th an-

niversary of the atrocity and a prominent person-
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ality of Karamchedu, who was believed by Dalits

to be the main person behind the Karamchedu

atrocity but was not even chargesheeted was also

later murdered, the Naxalites claiming credit for

it and getting popularity at the cost of estab-

lished democratic institutions].

(b) Utilisation of the inputs of this presentation re-

garding the miserable plight of the Dalits under

the ICS, the vulnerability of the SCs and STs in

their present existential situation, to provide a

socially realistic perspective to the lower judiciary

in dealing with atrocities, and in drawing per-

missible presumptions in addition to the manda-

tory presumption prescribed by section 8 of the

Act, along lines similar to the way the Supreme

Court and high courts have sensitised eviden-

tiary evaluation of the testimonies of rape vic-

tims.

(c) Making the record of judicial officers in dealing

effectively with cases of atrocities (and similarly

also PCR Act cases) a criterion while considering

proposals for elevation to the Bench of high

courts.

For quick disposal of appeals from judgements

and interim orders of the trial court, institution

of special arrangements similar to the creation of

environment benches.

(d) Arrangements to pass quick orders in PILs, in-

stituted by Dalit rights organisations in a num-

ber of high courts and issue of specific directions

to the executive so as to help move matters ef-

fectively forward

(e) It is also respectfully suggested that the POA Act

and the PCR Act and meeting the challenge of

reaching fully, promptly and effectively their ben-

efits to the SCs and STs and ensuring their

proper and effective implementation at the vari-

ous police stages upto chargesheeting in courts,

and at the trial stage in courts is a most deserving

and essential area for activism in the best estab-

lished traditions of India’s higher judiciary.

thE laSt word

A recent article on the website of the China Institute

for International Strategic Studies (CISS), one of the

top ten Chinese thinktanks, shows that those who bear

ill-will towards India have identified as a critical weak-

ness of India its caste-based exploitativeness. It is in the

interest of our country’s security and integrity to see

that this weakness, of which an important manifestation

is atrocities along with untouchability, is fully and fi-

nally removed.

After a long wait a ray of hope emerged when in

September 2009, addressing a two-day conference of

state ministers in-charge of SCs, STs, BCs and social

justice, Prime Minister Dr Manmohan Singh expressed

rude shock over the low rate of convictions in the cases

of atrocities against SCs and STs. The prime minister

further asked the state governments, the chief ministers

and the state ministers to give more attention to this

issue, ensure conduct of meetings of state and district

level vigilance committees on a regular basis and pursue

the cases of atrocities on priority. It is to be earnestly

hoped that this initiative will be pursued and carried to

the logical conclusion of zero tolerance of atrocities

against SCs and STs and untouchability. It is also envis-

aged that the services, energies and experience of the

large number of Dalit and human rights activists work-

ing for this cause in each state will be utilised and action

will be taken on the various detailed measures including

proposed amendments to the Act.

— September-December 2009

Endnotes

i. P. S. Krishnan, “Empowering Dalits for Empowering
India — A Road Map’’. Delhi: Dr. B.R. Ambedkar Chair
in Social Justice, Indian Institute of Public Administra-
tion / Manak Publications.

ii. Based on and expanded from my presentation on
18.12.2005 at the National Judicial Colloquium on Dis-
ability and Law held on December 17-18, 2005 at New
Delhi, organised by the Human Rights Law Network,
New Delhi.
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Right not to be 
Treated as Untouchable
More than sixty years after Independence, untouchability is alive 
and thriving in India's hinterlands. Pockets of social change are mere
drops in an ocean of casteism and prejudice. An analyses of the SC/ST
Atrocities Act, in comparision with other international laws, reveals
that untouchability is equal to apartheid and there is an urgent need to
redraft Article 17 in the form of a right - 'right not to be treated 
as an untouchable'. 

j U S t i c E  ( r E t d . )  h o S b E t  S U r E S h  

While the Indian Constitution guarantees certain
fundamental freedoms, under Articles 19(1), 14,
21 with constitutional remedies under Articles
32 and 226, can it be deduced that there is a sim-
ilar guarantee when it comes to Article 17 relat-
ing to untouchability? The Article only says,

"untouchability is abolished and its practice in any form is forbidden. The
enforcement of any disability arising out of 'untouchability' shall be an of-
fence punishable in accordance with law."

While the Constitution states that it is "abolished", the reality and factual situation is that un-

touchability is prevalent all over the country even after nearly six decades of the Constitution.

While it is not necessary to enumerate those practices of untouchability, it must essentially be con-

sidered as a caste-biased discrimination. As such it should fall within the ambit of Article 14.

However, under Article 14 there is no positive programme to initiate democratic change under

rule of law to eliminate the inhuman practices of untouchability. Articles 15 and 16 operate in

certain areas, as mentioned therein, prohibiting discrimination on grounds of religion, race, caste,

sex or place of birth and providing equality of opportunities in certain areas of public employment

and education. These provisions by themselves are not sufficient enough to bring about equality

of status in every walk of social life. Justice K Ramaswamy observes: "There can be no dignity of

person without equality of status and opportunity. Denial of equal opportunities in any walk of

social life is denial of equal status and amounts to prevent equal participation in social intercourse

and deprivation of equal access to social means…" (State of Karnataka vs Appa Balu Ingle. AIR

1993 SC 1126)

Untouchability is nothing but severe social discrimination, and has resulted in deprivation of

all economic, social and cultural rights of all the victims of untouchability namely the Dalits.

Therefore, the objective of Article 17 being to guarantee non-discrimination by eliminating un-

touchability ought to have provided for measures in relation to economic, social and cultural

rights, with a view to attain equality of status and dignity for every Dalit at par with every other

citizen. Unfortunately, Article 17 only provides for treating untouchability as an offence, and
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leaves the rest with the police. Perhaps the Constitution

makers might have felt that treating untouchability as

a crime would be a sufficient deterrent to put an end to

this social evil.

The government initially enacted the Untouchabil-

ity (offences) Act, 1955, later amended and renamed in

1976 as the Protection of Civil Rights Act. It provided

for punishment to persons enforcing religious disabili-

ties (prevention of entry into temples, sacred rivers and

water bodies, etc.) and enforcing social disabilities

(denying access to any shop, hotel, public hospital,

etc.). The Act authorises the government to impose col-

lective fine on all inhabitants of an area where the of-

fence is committed. Similarly in the case of commercial

establishments, every person in-charge of its affairs

could be prosecuted even if they have not personally

committed the offence.

However, PCRA was found to be not sufficiently

effective. Hence, the government enacted the scheduled

caste and scheduled tribes (prevention of atrocities) Act,

1989. It enumerated about 15 offences of atrocities and

provided for punishment of those offences. Further it

provided for punishment for abetment, fabrication of

false evidence, etc. It also provided for punishment for

neglect of duties and even the police could be prose-

cuted for not registering a complaint and for not carry-

ing out proper investigation. Under the Rules, the

victims are entitled to get compensation for different

stages as the case proceeds. 

Another piece of legislation is the Employment of

Manual Scavengers and Constructions of Dry Latrines

(Prohibition) Act, 1993, which provides for the prohi-

bition of employment of manual scavengers as well as

construction or continuance of dry latrines and for the

regulation of construction and maintenance of water

seal latrines and matters connected therewith.

However, with all these laws in place for decades

what have we achieved so far? The practice of untouch-

ability continues. We still have manual scavengers and

workers being required to enter the manholes and sew-

ers to clean them manually without the safety equip-

ment. These persons are engaged by the State -- the

local authorities -- without realising that such acts are

violative of the Constitution itself.

One of the main reasons for the ineffective imple-

mentation of the SC/ST Act is that there is an inordi-

nate delay in the trial of criminal cases in this country.

Moreover, the investigations are generally in the hands

of the police, majority of them being from the upper

caste. The delay ultimately defeats justice and the evil

persists. This is exactly what has happened with regard

to the offences under the Atrocities Act.

Untouchability cannot be eliminated by the police

alone. It cannot be removed by just making it an of-

fence without taking positive steps to end all social dis-

crimination and promote equality. It is time to redraft

Article 17 in the form of a right -- Right not to be

treated as an "Untouchable". The State will then have

the obligation to prevent violation of this right, and also

to fulfil its duty.

In this connection we may refer to the South

African constitution. They had the worst form of

apartheid and faced all kinds of discriminatory practices

that white minority heaped upon the blacks, Asians and

other "coloured" people. However, South Africa, after

its reconstitution into a republic in 1996, enacted two

great pieces of legislation that any country could. The

first one is the Promotion of Equality and Prevention

of Unfair Discrimination Act, 2000. This was enacted

to give effect to section 9 of the constitution of the

South African Republic. It provides "for the enactment

of national legislation to prevent or prohibit unfair dis-

crimination and to promote the achievement of equal-

ity". The Act is said to be advancement over the Civil

Rights Act, 1964, of the USA and the SC/ST Preven-

tion of Atrocities Act, 1989, of India. The South

African Act is significant since it selects three very cru-

cial and socially burning issues namely, discrimination,

harassment and hate speech.

The objective of this law states: 

"The consolidation of democracy in our country

requires the eradication of social and economic inequal-

ities, especially those that are systemic in nature, which

were generated in our history by colonialism, apartheid

and patriarchy, and which brought pain and suffering

to the great majority of our people.

Although significant progress has been made in re-

structuring and transforming our society and its insti-

tutions, systemic inequalities and unfair discrimination

remain deeply embedded in social structures, practices

and attitudes, undermining the aspirations of our con-

stitutional democracy."

It takes into account international conventions,

particularly Convention on the Elimination of All

Forms of Discrimination Against Women, and the

Convention on the Elimination of All Forms of Racial
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Discrimination. It emphasises the need for the advance-

ment by special legal and other measures of historically

disadvantaged individuals, communities and social

groups who were dispossessed of their land and re-

sources, deprived of their human dignity and who con-

tinued to endure the consequences.

The Act provides for prevention and general pro-

hibition of unfair discrimination, prohibition of unfair

discrimination on grounds of race and gender, prohibi-

tion of hate speech and harassment and of dissemina-

tion and publication of unfair discriminatory

information. The Act provides for equality courts and

for promotion of equality it ordered general responsi-

bility to promote equality as a duty of the State.

The second Act in the South African constitution

is the Employment Equity Act, 1998. This was enacted

to mainly eliminate disparities in employment, occupa-

tion and income. The Act was brought in order to pro-

mote the constitutional right of equality and the

exercise of true democracy and to give effect to the ob-

ligations of the republic as a member of the Interna-

tional Labour Organisation (ILO). The Act, apart from

prohibiting unfair discrimination, has an affirmative ac-

tion programme. One of the important provisions is

that anybody who employs 50 or more employees,

whether in government, public or private sector, or any-

one who under a contract with the State employs 50 or

more persons, will have to employ certain number of

black people (all coloured people), women and persons

with disabilities. Like in the US, the Act provides for a

committee for employment equity, similar to Equal

Employment Opportunity Commission. 

Both, USA and South Africa had passed through

histories of inequality, discrimination, racism, apartheid

and many violent and peaceful protests. In the US, the

African-Americans who were taken as slaves in the 16th

and 17th centuries, and the Hispanics -- people from

Latin American countries -- also taken as slaves, have

been able to overcome discrimination and inequality to

a great extent. Today these discriminated people are on

an equal footing, both, in the private sector and in every

sphere of public life. Hence, South Africa is very much

on the way to evolve into a vibrant democracy.

The Human Rights Committee (under Article 40

of International Covenant on Civil and Political Rights)

in its report on India (August 4, 1997) had, inter-alia,

observed: 

"The Committee notes with concern that, de-

spite measures taken by the government, members of

scheduled castes and scheduled tribes … continue to en-

dure severe social discrimination and to suffer dispro-

portionately from many violations of their rights under

the covenant, inter-alia, inter-caste violence, bonded

labour and discrimination of all kinds. It regrets that

the de facto perpetuation of the caste system entrenches

social differences and contributes to these violations.

While the committee notes the efforts made by the

State to eradicate discrimination, it recommends that

further measures be adopted, including education pro-

grammes…"

It is now two decades since the report surfaced.

The crux of the problem is that while we abolished un-

touchability we have still retained the caste system. As

long as the caste system continues to dominate our so-

cial and cultural life, untouchability will not disappear.

It is time we say the caste system is abolished.

— September-December 2009
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Two Decades of the Act:
An Experiential Review
Dignity of life and equal opportunities to Dalits are distant dreams
even after 20 years  of enactment of  SC/ST (PoA) Act. That is why
there is an urgent need to review the legislation to ensure a prompt
and fair probe into crimes against Dalits and render speedy justice
to the victims of caste persecution.

v  n a n dag o Pa l

The people of India promised, "We the people of India
solemnly resolve … to secure to all its citizens: JUS-
TICE, social, economic and political; LIBERTY of
thought, expression, belief, faith and worship;
EQUALITY of status and of opportunity", through
the preamble of the Constitution. The founding fa-

thers of the Constitution, realising the ground situation, engrafted this
promise in Articles 15, 16, 17, 18, 21, 23, 24, 27, 30, 40 to 47, 335,
361 and 362 etc so that the Dalits and Adivasis could enjoy equal op-
portunity, equal status in the society and equal dignity of their identity.
The idea was to bring the marginalised on parity in the mainstream so-
ciety and to do social, economic and political justice to them. 

In the light of ever increasing atrocities against the scheduled castes and scheduled tribes

-- less than one percent conviction rate under SC/ST (PoA) Act, growing tendency of dis-

posing the atrocity-related cases as false cases by police and concerned officials, and rising

trend of filing counter cases against the victims and witnesses -- reviewing the twenty years-

old SC/ST (PoA) Act, 1989 has become a necessity especially in reference to the preamble

of this Act which says, "An Act to prevent the commission of offences of atrocities against

the members of scheduled castes and tribes, to provide for special courts for the trial of such

offences and for the relief and rehabilitation of the victims of such offences and for matters

connected therewith or incidental thereto".

hard rEalitiES 

1. Increasing atrocities against SC/STs and at the same time the tendency of avoiding registra-

tion of cases by police under the Act is equally growing. "…. Even in respect to heinous

crimes the police machinery in many states has been deliberately avoiding the SC/ST

(PoA) Act, 1989". "…. Police resort to various machinations to discourage SC/STs

from registering cases -- to dilute the seriousness of the violence, to shield the accused

persons from arrest and prosecution and, in some cases, the police themselves inflict

violence."(NHRC report, 2002)
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2. Victims getting frustrated and forced, either to with-

draw the case or to compromise with the perpetrators.

Reasons behind this are:

(i) Police deliberately not registering the cases under ap-

propriate sections: Under the SC/ST (PoA) Act,

section 3(1)(x) was the only common section

that was charged in every atrocity. Number of

judgements reveals that the words 'intentionally

insult' or 'intimidates with intent to humiliate'

and 'in any place within the public view' men-

tioned under this section gives ample opportu-

nity to the accused to escape punishment. In

other words, hardly gives any scope to the victim

to prove his/her case.

(ii) Enormous delay in filing the chargesheet: Rule 7(2)

of the SC/ST (PoA) Rules, 1995 says "the inves-

tigating officer so appointed shall complete the

investigation on top priority within 30 days and

submit the report to the superintendent of police

who in turn will immediately forward the report

to the director general of police of the state gov-

ernment". This is the rule to be applied in every

case under the SC/ST (PoA) Act but the real pic-

ture is quite grim. There are hardly any cases

where investigation was completed within the

stipulated time. None seems to realise the im-

portance of this rule in view of the vulnerable

conditions of the scheduled castes and scheduled

tribes living under the caste dominated rural vil-

lage structure. The data shows that delay was ex-

tended from days to months and months to

years and for the concerned authorities this is

nowhere figuring in even in their normal priority

forget the question of "top priority". 

(iii) Accused are invariably released either on immediate

bail or through a petition in the high court for grant

of stay of all further proceedings including arrest and

to quash the FIR: Because of section 18 of the

SC/ST (PoA) Act very clearly stating, "Nothing

in section 438 of the CrPC shall apply in relation

to any case involving the arrest of any person on

an accusation of having committed an offence

under this Act", the accused in a number of cases

under this Act have found a blessing in disguise

by using section 482 of the CrPC through filing

a petition in the high court, asking grant of stay

of all further proceedings including arrest and to

quash the FIR. None of the public prosecutors

seem to have opposed this type of a petition,

which is against section 18 and to its true spirit.   

Despite the clear expression under this section

many high courts are giving relief to the accused under

section 482 of CrPC. The only fear of getting arrested

without any anticipatory bail which made the culprit

think twice before committing a crime is slowly taken

away with this process. 

(iv) Victims are put to more trouble and embarrassment

because of false and counter cases filed against them

by the perpetrators: As per the rule 7 of SC/ST

(PoA) Rules, an offence committed under the

Act shall be investigated by a police officer not

below the rank of deputy superintendent of po-

lice whereas a counter case filed by a non sched-

uled caste person against the victim can be

investigated by a station house officer. Taking

this as an advantage to demoralise the victims'

confidence levels culprits influence police to take

quick action against victims while the original

case remained ever pending for investigation.  

3. Discouraging trends in criminal justice administra-

tion system: 

Section 14 of the Act says "for the purpose of

providing for speedy trial, the state government

shall … specify for each district a court of session

to be a special court to try offences under this

Act".  There are number of districts where the

special courts are yet to be established and those

areas where such courts are functioning they

have eventually defeated the very purpose of the

SC/ST (PoA) Act because the designated courts

were not given the power to directly take cogni-

sance of cases of atrocities against SCs and STs.

In the present scenario, all cases have to go

through a committal process by a magistrate be-

fore going to the special court. This has not only

overburdened regular court system but also

slowed down the efficacy and pace of special

courts in disposing off the atrocity cases. An-

other aspect to be noted is that the special courts

are not functioning as ones dealing exclusively

with the SC/ST (PoA) Act cases but all other

cases too, leading to an enormous delay in deliv-

ering justice.

Notably, the Supreme Court's judgement in Gan-

gula Ashoka and Ors vs state of Andhra Pradesh

(2000(2) SCC 504) has made it compulsory for all
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atrocity cases to go through the committal process to

be placed before the special court, thus, placing unnec-

essary delays in trial of atrocity cases. On the contrary,

in S Madava Reddy vs state of Andhra Pradesh

(1996(1) ALT (Crl.) 452(AP), the Andhra High Court

held that as the special courts are courts of original ju-

risdiction, they have the power to take cognizance of

atrocity offence and try cases without the case first

going through a committal process with a magistrate 

Under the SC/ST (PoA) Act, there are several of-

fences wherein the words like "intent", "intention" or

"on the ground", "public view" and "public place" spec-

ified in sections 3(1)(ii), 3(1)(x), 3(1)(xi), 3(2)(i),

3(2)(ii), 3(2)(iii), 3(2)(iv) and 3(2)(v) give ample

space to the accused to escape from the law. The en-

forcement officials also resort to various schemes to

support the accused in different ways.

Even the judiciary is not exempted from this kind

of appreciation of the above-mentioned words. The

analysis of the judgements pronounced by the special

courts indicates that 39 percent of the cases were dis-

posed off on the ground that "the accused did not abuse

by caste name" while committing the offences including

rape. Eleven percent of the cases were cleared on the

ground that the offences were "not committed on the

ground of SC/ST". It shows in more than 50 percent

cases that the accused escape from the law based on the

appreciations of the courts on the words "intent", "in-

tention", and "on the ground of". Similar trend can also

be observed in the judgements pronounced by the high

courts. In Appa Bali Ingley case, the Supreme Court

declared that proof of motive to commit atrocities on

Dalits is not necessary. The very mindset and caste-

based discrimination is the ground for inflicting torture

on the downtrodden.

failEd ProSEcUtion

The PoA Act under section 15 envisages the appoint-

ment of a public prosecutor and in some cases a special

public prosecutor as well. But one finds a serious flaw

in the implementation of the Act with almost negligible

appointment of the SPP to conduct trials.  The public

prosecutors are usually busy in conducting trials of IPC

offences and they seldom give priority to the trial of the

case filed under the SC/ST (PoA) Act and PCR Act. 

Victims have been facing a lot of delay or denial of

getting compensation, relief and rehabilitation meas-

ures. The raising awareness among the scheduled castes

and scheduled Tribes to question the root causes of the

atrocities on one side and the intolerant behaviour of

the dominant rural upper caste social structure on the

other is increasing the need for the effective implemen-

tation of the SC/ST (PoA) Act and its Rules in real

spirit and strength. Hence, there is a need to review and

reflect on the practical achievements and failures of this

Act in last twenty years. And this exercise should take

place at every level across the country to strengthen the

only Act which provides the reparation and compensa-

tion to the victims in addition to punishing the accused

and be made more user friendly.

— September-December 2009

In a public interest litigation filed by Sakshi
human right watch, Andhra Pradesh, police
admitted that:

w Investigation of 1,873 cases delayed due to
delay in obtaining caste certificates;

w Nearly 3,281 cases were not chargesheeted
due to delay in getting approval, legal opin-
ion and superior's order;

w 1,464 cases because of 'more witnesses' in
the case;

w 2,934 cases due to delay in the collection of
documents & evidence;

w 1,212 cases due to delay in receipt of wound
certificates, medical certificates & post-
mortem report.



Manual Scavenging 
Nation’s Shame
Despite laws abolishing the inhuman practice of manual scavenging,
over a million Dalits in ‘superpower India’ are caught in a vortex of
severe social and economic exploitation. Cleaning and carrying
headloads of human excreta, these ‘night soil’ workers are condemned
to live a daily life of filth and indignity, even while the Indian State
behaves with stunning insensitivity.

S U n i l  KU K Sa l

The social, cultural and economic realities of modern India
unfold a series of paradoxes. While a parliamentary law
bans the manual scavenging and the government ap-
proves projects to wean the underprivileged section away
from this dehumanising occupation, cruel caste apartheid
and brutalising poverty perpetuate the practice.  Further-

more, neo-liberal economic policies restrict alternative possibilities of having
a dignified livelihood.

The term ‘manual scavenging’ describes the daily work of manually cleaning and removing

human faeces from dry (non-flush) latrines across India. Workers, mostly women and young boys,

are also referred to as ‘night soil workers’, a Victorian euphemism that hides the repugnance of

the word ‘shit’. In India, manual scavenging is a caste-based occupation carried out by dalits. The

manual scavengers have different caste names in different parts of the country: bhangis in Gujarat,

pakhis in Andhra Pradesh, and sikkaliars in Tamil Nadu. These communities are invariably placed

at the bottom of caste hierarchy, as well as of dalit sub-caste hierarchy. Using a broom, a tin plate

and a drum, they clear and carry human excreta from public and private latrines, more often on

their heads, to dumping grounds and disposal sites. 

Though considered illegal, manual scavenging is forced onto dalits by caste pressure. Scav-

engers earn anywhere between Rs 20 to Rs 160 a month and are exposed to the most virulent

forms of viral and bacterial infections that affect their skin, eyes, limbs, respiratory and gastroin-

testinal systems. Official figures show that there are still 3.43 lakh scavengers in the country. A

2002 report prepared by the International Dalit Solidarity Network, including Human Rights

Watch (United States), Navsarjan, (Ahmedabad, Gujarat), and the National Campaign on Dalit

Human Rights (NCDHR), gave estimates of one million dalit manual scavengers in India. 

ActionAid India’s random survey in 2002 of six states, Madhya Pradesh, Andhra Pradesh,

Orissa, Uttar Pradesh, Rajasthan and Bihar, claimed that manual scavengers were found in at least

30,000 dry toilets. The scavengers belong to the valmiki community and its sub-sects—badhai,

charmkar, barguda and bherva. The survey found that the scavengers face severe discrimination

even from other dalits. Teashop owners in some villages still keep separate, often broken, utensils
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to serve valmikis. The national commission for safai

karamcharis, a statutory body, pointed in its reports to

the use of dry latrines and continued employment of

manual scavengers by various departments of the

Union of India, particularly the railways, the depart-

ment of defence and the ministry of industry. While

states like Haryana deny employing manual scavengers,

other states like Andhra Pradesh employ them through

municipalities. The practice is on in almost all states,

including Bihar, Maharashtra, Jammu & Kashmir and

even Delhi. The Indian railways is one of the largest

employers of manual scavengers. 

Mahatma Gandhi raised the issue of the horrible

working and social conditions of bhangis more than 100

years ago in 1901 at the Congress meeting in Bengal.

Yet it took about 90 years for the country to enact a

uniform law abolishing manual scavenging. The Em-

ployment of Manual Scavengers and Construction of

Dry Latrines (Prohibition) Act, 1993 punishes the em-

ployment of scavengers or the construction of dry (non-

flush) latrines with imprisonment for up to one year

and/or a fine of Rs 2,000. Offenders are also liable to

prosecution under the Scheduled Castes and Scheduled

Tribes (Prevention of Atrocities) Act, 1989.  This Act

to eradicate a pernicious practice that only dalits were

subjected to, aims at restoring the dignity of the indi-

vidual as enshrined in the Preamble to the Constitution.

Given the high prevalence of the illegal practice, the

government launched a national scheme in 1992 for

identifying, training, and rehabilitating safai karam-

charis and allotted substantial funds for this purpose.

However, only a handful of scavengers benefited, and

the scheme’s failure is evident in that there remain more

than one million manual scavengers in India.

The Act, first enforced in Andhra Pradesh, Goa,

Karnataka, Maharashtra, Tripura, West Bengal and all

the union territories, made it obligatory to convert dry

latrines into water-seal latrines (pour-flush latrines). It

was expected that the other states would adopt the Act

by passing an appropriate resolution in the legislature

under Article 252 of the Constitution. 

A petition filed in the Supreme Court in 2003

pointed out that the practice persists in many states of

the country, and particularly in public sectors like the

Indian railways. The petitioners sought the enforce-

ment of fundamental right of persons engaged in this

practice guaranteed under Article 17 (right against un-

touchability) read with Articles 14, 19 and 21, that

guarantee equality, freedom, and protection of life and

personal liberty, respectively. They urged the Supreme

Court to issue time-bound directions to the Union of

India and the various states to take effective steps to

eliminate the practice of manual scavenging, and to for-

mulate and implement comprehensive plans for reha-

bilitation of all persons employed as manual scavengers. 

As the hearing of a public interest petition filed by

the safai karamchari andolan, six associated organisa-

tions and seven individual manual scavengers, in the

Supreme Court has revealed, the number of manual

scavengers has increased from 5.88 lakhs in 1992 to

7.87 lakhs. Unofficial surveys estimate that over 12 lakh

manual scavengers, of whom 95 percent are dalits, are

thrust with the task of this ‘traditional occupation’.

They are considered untouchables by the higher castes

and are caught in a vortex of severe social and economic

exploitation. 

During the recent hearing of the case the Supreme

Court issued an interim order directing every depart-

ment/ministry of central and state governments to file

an affidavit within six months through a senior officer

who would take personal responsibility for verifying the

facts. If the affidavit proclaims manual scavenging in a

particular department, or public sector undertaking or

corporation, then it should indicate a time-bound pro-

gramme with targets for liberating and rehabilitating

all manual scavengers. The court warned the govern-

ments against making false statements in these affi-

davits. The interim order was an expression of the

court’s impatience with dilatory and insensitive re-

sponses from various states and the Centre to the peti-

tion. 

The railways, in its affidavit, admitted that there

are approximately 30,000 passenger coaches fitted with

open-discharge toilets. The affidavit stated: “A proposal

to fit totally sealed toilet systems is also under consid-

eration and various technologies, e.g. biological/vac-

uum/filtration, etc, shall be tried out. However, no firm

dates/time frame can be given for introduction of such

system at this stage.” The railways claimed that without

facilities to make platform tracks concrete and provide

washable aprons at all important stations, on track man-

ual scavenging cannot be eradicated. The railways is

perhaps the biggest violator of the Act; yet none of the

railway ministers has thought it necessary to allocate

railway budget funds to implement the Act. 

According to the national commission for safai
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karamcharis, progress “has not been altogether satisfac-

tory” and benefited only “a handful of these workers

and their dependents. One of the reasons for unsatis-

factory progress of the scheme appears to be inadequate

attention paid to it by the state governments and con-

cerned agencies.” State governments often deny the

claim and cite lack of water supply as preventing the

construction of flush latrines. This despite the sum of

Rs 4,640 lakh (US$116 million) allocated to the

scheme under the government’s eighth five-year plan.

Activists claim that the resources, including government

funds, for construction and rehabilitation exist; what is

lacking is political will. Members of the national com-

mission for safai karamcharis consider it imperative that

the commission be “vested with similar powers and fa-

cilities as are available to the national commission for

Scheduled Castes and Scheduled Tribes.” Currently, the

commission has only advisory powers and it has no au-

thority to summon or monitor cases. 

The political class has failed to exert any will in ac-

knowledging the gravity of the situation and its own

duty to eradicate it. Even the central government

pleaded lack of resources in failing to implement the

law effectively. The judiciary, however, has taken excep-

tion to the fact that money was squandered, but yet at

the ground level there are no results.

— November-December 2006
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disability

It is a well know fact that
disabled persons live in
severely inadequate
housing, are denied
employment opportunities;
basic facilities like access
to education and health are
denied to them as is access
to places of recreation,
sporting facilities and even
cultural lives of the
communities. If they get
work, the conditions
remain unjust and
unfavourable. Accessing
civil and political rights
too remains a major issue.
A ‘rights based approach’ to
enable access to these
rights is gaining
momentum but there lies a
long road ahead.

SECTION 4
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Disability Rights @ UN
Seldom before has any international treaty been
worked out the way disability rights were drafted
before being signed to become a convention on
rights of persons with disabilities. The process that
has shaped it signifies a break from a sordid history
of neglect and apathy towards the disabled.

Ra d h i ka  a l ka z i



The UN Convention on the Rights of Persons with
Disabilities (UNCRPD) is an international treaty in-
tended to protect and promote the rights and dignity
of persons with disabilities all over the world. Decem-
ber 13 2007 will already mark a year since the con-
vention was sealed as member appended their

signatures. A first in many spheres, this convention is historic and
unique in different ways. For one, it is the first human rights treaty that
has been signed in this century. It is the most rapidly negotiated con-
vention in the history of convention writing. It is said to be the most
accessible convention since it gives titles to each article making it easy
to understand what it has to say. But most significantly, it is the process
of making this convention that merits our attention. 

Unlike other conventions, this convention has been drafted with the active participation

of the people whose rights it upholds. People with disabilities were both literally and figura-

tively at the centre of the negotiations for this convention and therefore this convention re-

flects the lived and contemporary life experiences and specific requirements of people with

disabilities all over the world. For this and this reason alone it is important that this con-

vention and what it is saying is understood by all.

Yet how do we begin the process of understanding this convention? As we begin to read

the 50 Articles of the convention it is quite possible that many of us will start reading the

text and then put it down with a sigh and think to ourselves … " it is so general. How are we

going to understand this convention?" And indeed, international law is often open and multi-

textured that it seems sometimes to say everything and nothing! Much depends on how

countries, civil society and the immediate stakeholders of the convention interpret it. 

One of the most exciting and illuminating ways for us to begin to interpret and under-

stand the convention is for us to go back to look closely at the process of drafting of the con-

vention and to understand the discussions and arguments that were made by people with

disabilities and their organisations, the State-Parties and human rights institutions who par-

ticipated in the making of this convention. This helps us understand why certain Articles are

there in the convention and why there is a specific focus on some areas.  The UN enable site

that documents all the arguments sent electronically under each Article of the convention is

a goldmine of information and, thus, worth being a subject matter for many a PhD thesis!

The International Disability Caucus (IDC) was a coming together of many international

and national organisations representing people with different disabilities that got together

to present a united front. This cutting across of different disability groups is an example for

all disability movements across the world. A separate women's IDC constantly brought in

the needs and experiences of women with disabilities to the table. 

The IDC constantly laid emphasis on all disabled people being equal holders of all rights.

It argued constantly against barring some people from getting equal rights. For example,

during the discussions on Article-25 on health there was discussion on whether there is a

group of people who should be left out of the obligation to refrain from coercive medical

practices. To this IDC argued, "such exceptions fail to respect the rights of persons with dis-

abilities and should not be repeated in this convention." 

Article-12 (Equal Recognition under the Law) is one of the seminal and crosscutting

articles of this convention. It topples all conventional thinking on disability rights and " recog-
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nises that persons with disabilities enjoy legal capacity

on an equal basis with others in all aspects of life" (12

(2)). It recognises that persons with disabilities may

need support in exercising their legal capacity and en-

joins upon the State to provide access to this support.

As we read through the rather large volume of discus-

sion that took place on this Article we find that the IDC

and the network of users and survivors of psychiatry are

constantly arguing for all persons with disabilities hav-

ing legal capacity. They constantly argue against the no-

tion that there are some people with disabilities who

will require personal representatives to take decisions

on their behalf.

IDC: "Such an Article is of particular importance

to people with disabilities, for in many countries people

with disabilities are denied recognition of their full legal

capacity and are subsequently forced to relinquish au-

tonomy for substituted decision-making and actions of

others.  Such action in turn places people with disabil-

ities at greater risk of human rights errors."

In this as in other Articles we see the IDC con-

stantly fighting to keep people with disabilities at the

centre of all rights. We see them constantly rephrasing

the Articles in a way that they reflect rights based ter-

minology, using the principles of autonomy and inde-

pendence that are integral to this convention.

On the question of support required by persons in

the process of taking their own decisions one of the

drafts of the Article was phrased as follows: "the assis-

tance provided is proportionate to the degree of sup-

port required and tailored to the person's

circumstances."

IDC's formulation put the person with disability

at the centre of the right. "Persons with disabilities are

entitled to use support to exercise legal capacity and that

such support meets the person's requirements… does

not undermine the rights or freedoms of the person, re-

spect the will and preference of the person."

Finally, it seems the middle path was followed and

the final Article reads: "the safeguards shall be propor-

tional to the degree to which such measures affect the

person's rights and interests."

We find another example during the discussions on

the Article on health when the IDC supported the sug-

gestion by several States to retain the term 'health serv-

ices' instead of 'healthcare' in the article "health services

are more in line with rights-based language of the 21st

century. Care gives the perception that people with dis-

abilities need to be taken care of." (idC Statement on

article 25 health January 25, 2006)

These and many other instances give us a

tremendous insight into the way in which people

with disabilities argued for their rights during the

formulation of this convention. They also provide

us with good guidelines to follow when we actually

begin the whole process of redrafting and amending

the Persons with disabilities act.

Another uniqueness of UNCRPD is in the inclu-

sion of the general principles of the convention as a sep-

arate Article (Article 3). Usually, the principles of the

convention are to be found in its preamble and are

therefore not legally binding. However, the inclusion

of the general principles as a separate Article makes

them enforceable. They become therefore strong indi-

cators for the monitoring of the implementation of the

convention.

As we begin to read, understand and implement

UNCRPD the principles of respect for the inherent

dignity, individual autonomy including the freedom to

make ones own choices and independence of persons

(3a), non-discrimination (3b), full and effective partic-

ipation and inclusion in society (3c), equality of oppor-

tunity (3e), accessibility (3f) and the respect for

difference and acceptance of disability as a part of

human diversity and humanity (3d) become strong in-

dicators for the monitoring and the implementation of

the convention. The inclusion of the principles of

'equality between men and women' (3g) and the 're-

spect for the evolving capacities of children with dis-

abilities and respect for the right of children with

disabilities to preserve their identities' (3h) are equally

significant in our understanding of the convention.

ChildRen wiTh diSabiliTieS

Why is the respect for the evolving capacities of chil-

dren there as a general principle in UNCRPD?  Once

again, a look at the discussions during the seventh ses-

sion of the ad-hoc committee of UNCRPD gives us

some answers. In its comments UNICEF makes some

important points. 

"One of the general principles in the draft text of the

new convention relates to recognition of people with disabil-

ities to autonomy and independent decision-making. How-

ever, in contrast to adults, children are generally recognised

as having neither autonomy nor legal capacity. These rights

are granted to their parents who have responsibilities for de-
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cision-making in respect of their children. Only gradually,

as children acquire capacity, do these rights transfer to them.

In the case of children with disabilities, however, there is little

recognition or willingness to allow them to exercise their

rights for themselves. Without explicit mention of the right

of children with disabilities to respect for their evolving ca-

pacities, the general principles will, de facto, exclude them."

(Article-7, 7th session, comments, proposals and amend-

ments submitted electronically, UNICEF) The concern for

children runs across the UNCRPD. Apart from the general

principles of the convention, the preamble and a separate ar-

ticle (Article-7) focus on the child with disabilities. The need

for a separate Article in the convention was debated during

the deliberations. It seems that many State-Parties as well

as the IDC supported the inclusion of what is now Article-

7 (Children with disabilities) in the convention even

though there is a separate Convention on the Rights of

the Child and within it a separate Article (23) on chil-

dren with disabilities.

"It is important to affirm the right to the realisa-

tion of all human rights by children with disabilities —

evidence from monitoring the implementation of the

CRC indicates that governments do not give consider-

ation to the rights of children with disabilities except in

regard to the issues addressed in Article-23 addressing

children with disabilities." 

However, the concern does not stop here and chil-

dren are specifically mentioned in a number of Articles

within the convention. The focus remains on the inclu-

sion of children with disabilities in all services and situ-

ations affecting children. The most notable are Articles

16, 18 and 23, which articulate concerns we do not

usually address. For example, article 16 (Freedom

from exploitation, violence and abuse) recognises

high levels of violence against children and abuse and

urges States to put forth effective policies and legisla-

tion that would ensure the identification and investiga-

tion of violence and abuse against children.

article 18 (liberty of movement and national-

ity) argues for birth registration and the right to name,

nationality and to be cared by ones own parents.

article 23 (Respect for home and the family)

reiterates the right of children with disability to retain

their fertility. This refers to the contentious practice of

forced sterilisation of children and women with disabil-

ities. It also emphasises the right of the child to live

within home and family.

in its comments the idC clarifies the specific

situation regarding children with disabilities and

why there is a focus in these particular areas. 

"Despite the disproportionate vulnerability of children

with disabilities to both sexual and physical violence, very

few governments currently address the need to develop child

protection services which are accessible or appropriate for chil-

dren with disabilities. For example, hotlines, and keep safe

programmes are largely irrelevant to many children with

disabilities. The media, through which information about

their rights and where to go for help are disseminated are

largely inaccessible to many children with disabilities. In de-

veloping countries, they are usually not in school, so have no

access to possible information or help through teachers. With

no information about their rights, they lack of knowledge of

what they are entitled to challenge, or where to go for help…

…. Child protection services are, in most countries, developed

in different departments from comparable services for adults.

Adult services addressing violence will be addressed in the

main criminal justice system and deal inadequately with

children with disabilities. Violence against children is usu-

ally dealt with in children's departments through specialised

child protection legislation and rarely takes any account of

the situation and needs of children with disabilities. Unless

specific reference is made here to the necessity for these services

to include children with disabilities, there is a real danger

that they will fall through the gap between these two services

and continue to be unprotected." (Article 16)

Freedom From Exploitation, Violence And Abuse,

Inclusion International And International Disability

Caucus (IDC)—Justification). Once again, it is the

worldwide experience of children with disabilities that

prompts a specific mention of the right of children with

disabilities to retain their fertility. (Article-23)

UniCeF argued that this was a matter of con-

siderable importance and should get specific mention. 

"International evidence shows that young people

with disabilities from around the world continue to face

forced sterilisation, with disabled girls having even

greater chance of having forced sterilisations without

proper consent. Such practice represents a fundamental

violation of their physical integrity, exposes them to

major medical intervention for no clinical benefit and

denies them the right to found a family." (Article 7, 7th

session, Comments, proposals and amendments sub-

mitted electronically, UNICEF)

Meanwhile, the idC argued why children with

disabilities must have the right to be part of their

family and live within their families. 
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"Many children with disabilities are still denied the

right to family life, either because they are placed in in-

stitutions or because they live at home and are excluded

from most aspects of family activity. Children with dis-

abilities themselves argue that lack of information, ed-

ucation, training and support for families is the greatest

barrier to the realisation of their rights.  They highlight

that parents lack understanding about the nature and

causes of disability, lack education and training in how

to communicate with them or help them develop, and

lack awareness of their right to education and health

care. Without this information and support being avail-

able to families, children with disabilities are too often re-

jected, excluded, denied the opportunity to go to school

or to play and active role as members of their family."

(idC response to the facilitator's proposal on chil-

dren — Jan 22nd 2006, article 23 Respect for the

home and family) The gender perspective runs through

the convention. The focus in Article-25 (health) on serv-

ices being gender sensitive as well as accessibility and

availability of sexual and reproductive healthcare comes

from the experience of women with disabilities.

The woMen'S idC aRgUed

"Disabled women are not included in the mainstream

health care programmes, particularly maternal and gynae-

cological issues. There is a lack of knowledge of the interactive

effects of disability and sex in the medical community. And

testing equipments are not meeting the particular needs of

women with disabilities. Furthermore, they are often sent to

poorly equipped rehabilitation-focused facilities. Additionally

they face stereotypes concerning their sexuality and parent-

ing ability." (article 25, 7th Session, women's idC

Proposals on inclusion of gender aspects in a spe-

cific article--Justification)

It is these arguments and elaboration of the expe-

riences of children and people with disabilities that in-

dicate the 'what' in UNCRPD and the 'why'. It is these

experiences that should guide our policies and 

programmes. Then and only then can we hope to im-

plement this very important convention in its letter 

and spirit.

— January-February 2008
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Disabling, Crippling, 
Turning Rights Lame
The six-decade-old battle for ensuring just rights of the disabled
persons starting off from the UN declaration of human rights is far
from over as the laws framed at home often go unimplemented.

Ra J i v e  RaT U R i

As many as 70 million disabled people spread across
India continue to be treated as second-class citizens.
For them segregation, marginalisation and discrim-
ination are norms rather than exception. Faced with
barriers put by stereotyped attitudes, they are gen-
erally viewed as objects of charity and welfare as the

world merrily goes about trampling their most basic human rights.
Sadly, this is so despite the United Nations Declaration of Human
Rights in 1948 that makes observance of human rights a precondition
for ensuring justice, freedom and peace.

In 1992, India became a signatory to the Proclamation on Full Participation and Equality

of People with Disabilities in the Asian and Pacific Region. This was adopted at Beijing at a

conference convened by the Economic and Social Commission for Asian and Pacific Region.

The proclamation brought an obligation upon the country to enact a law as per its solemn

affirmations. And so the Persons with Disabilities (Equal Opportunities, Protection of Rights

and Full Participation) Act of 1995 got through Parliament.

Amongst the four domestic legislations related to disability it is this Act that provides

entitlements of rights to persons with disabilities and mandates the government to provide

facilities for their full participation. The provisions under the Act are all very empowering

but unfortunately, even though the Act was passed over a decade ago, its implementation re-

mains woefully inadequate. Those responsible for its implementation and several persons

with disabilities often remain unaware of the provisions of the Act. 

The Act recognises seven disability conditions but the provisions on the various rights

and entitlements are reserved only for the visually, hearing and orthopaedically impaired, in-

cluding those afflicted by cerebral palsy. Whilst some disability conditions like autism and

deaf-blind have not been included in the list of disabilities under the Act, the general benefits

are for all disability groups.  The issue of certification remains a huge bottleneck for the dis-

abled to claim entitlement to their rights and is subject of much concern. The authorities

who are empowered to issue certificates are not equipped with the experts and equipment

required to certify all disability conditions, consequently you find the hearing impaired being

certified by voluntary testing procedures in the absence of BERA testing facilities, persons

with multiple disabilities running from one doctor to another to have each disability certified



and no standard procedures for certifying the mentally

retarded and the mentally ill as hospitals do not have

psychiatrics and psychologists.   There is an urgent need

for a single window for issuing disability certificates and

simplification of certification procedures.

The Act is gender neutral and moreover, one needs

to review rights of the disabled under the PWD Act in

the light of their human rights.  Whilst social rights like

access to health and education have been dealt with to

an extent in the Act, cultural rights have not been

thought of. Every disabled person is entitled to partic-

ipate in cultural activities, have access to sporting and

recreational opportunities and access to media and com-

munication.  

Civil and political rights too have not been covered

under the PWD Act. All persons with disabilities have

the right to have equal access to the law, freedom from

cruel and inhuman treatment, freedom of expression

and access to information, freedom of association, right

to marry and found a family and participation in polit-

ical and public life.

Persons with disabilities have their civil and polit-

ical rights violated often. They are subject to cruel and

inhuman treatment in the very institutions which have

been formed to protect them, they have no right to

freedom of expression as for instance the linguistic

rights of the deaf are not recognised and information is

not made available to them in a language they can com-

prehend. Even their right to marry and found a family

is denied as most feel that persons with severe disabili-

ties cannot marry and have a family. Often a child is sep-

arated from a mother if she is found to be of unsound

mind and this is also reason for denying a person to

hold political office and vote.

Several salutary provisions of the Act are pre-fixed

with the words 'within the limits of their economic ca-

pacity'. Can the government use this as an excuse for

doing nothing? over 12 years have elapsed since

Pwd act came into force and in all these years no

budgetary provisions have been made to provide

barrier free features to disabled in transport, road

and the built environment. It is also absolutely essen-

tial that the provisions for grievance redressal are

strengthened. It has been seen that orders of the com-

missioner of persons with disabilities are often not im-

plemented and one has to approach the High Courts

for enforcement of their orders. These offices need to

be given more powers similar to powers vested with the

SC/ST commission and the national commission for

women. Penal provisions for non-compliance of the

provisions of the Act are an absolute must.  The United

Nations Convention on the Rights of Persons with Dis-

ability (UNCRPD) which was finalised as on March

2007, is an international treaty intended to protect and

promote the rights and dignity of persons with disabil-

ity all over the world. The first human rights conven-

tion of the 21st century, the UNCRPD marks a shift in

attitudes and approaches to persons with disabilities. 

On October 2, 2007 India became the sixth coun-

try to ratify this Convention and upon the 20th nation

ratifying the Convention, India will have to amend its

laws wherever necessary, in order to bring them in con-

sonance with this Convention. Thereafter the true

struggle for the implementation of the provisions for

protection of human rights of the disabled in India will

commence.  

It is in this backdrop that this special issue of the

Combat Law dedicated to disability has been contem-

plated in collaboration with Human Rights Law Net-

work. HRLN works across disability and provides a

common platform to all disability groups to voice their

concerns and this special issue of Combat Law is part

of this endeavour. We have attempted to give a fair rep-

resentation to all groups to raise issues of concern as re-

flected through the articles that follow.

— January-February 2008
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environment

The Indian State seems to actively create
disasters by uprooting and displacing tens
of thousands of its own people in the name
of development. The government is working
as a collaborator with corporations,
compromising the food security and
livelihood of millions of its own people at
the altar international trade and
development. A sensitive judiciary examined
environmental issues with serious concerns
during 80s and 90s. However, if recent
judgments are any indication, the courts
seem to be heavily tilting in favour of
‘development’, forgetting its dangerous
ecological and human cost.

SECTION 5



The Bhopal Catastrophe:
Politics, Conspiracy and Betrayal
Despite the Union Carbide Corporation (UCC) being criminally liable
for the Bhopal catastrophe, the government, though being the sole
representative of the victims, colluded with the UCC and compromised
the interests of the affected people. The UCC and its Indian subsidiary,
the Union of India and the state of Madhya Pradesh made sure that the
victims would not obtain compensation comparable to the damages
awarded in similar mass tort actions in the United States. Moreover,
even with the re-institution of criminal liability, the UCC accused have
been allowed to evade prosecution. The trial court in Bhopal had no
option but to hand down a sentence, equivalent to what is given for
causing death by negligence in a traffic accident! Bhopal has hastened
the decline in the standards of judicial decisions on the environment
more than any other case.

C o l i n  G o n sa lv e s
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The paltry payments made to the victims, the escape
of the chairman of the Union Carbide Corporation
(UCC), Warren Anderson on a government plane,
the neglect of the babies born subsequently with ter-
rible deformities and ailments, the inability of the
state to clean the contaminated soil, the petty sen-

tences rendered and the 26 long years in the trial court, all seem separate
instances which, though regrettable, are treated as issues of governance
and not one of politics, conspiracy and betrayal. Let us not look at the
past, we are advised, let us look to the future to ensure that such an in-
cident does not take place again. But unless we understand the treachery
of the past, it is impossible to change things for the future.

Indira Gandhi’s death and the appointment of Rajiv Gandhi as Prime Minister of India

marked the end of the era of the Indian version of social democracy started by Jawaharlal

Nehru and the beginning of American-style globalisation. Rajiv Gandhi started off well with

Ronald Reagan, the then President of United States. It is said that the understanding between

these two leaders ultimately led to the pitiable settlement being agreed to by India, the quash-

ing of all criminal liability and the removal of Anderson from Indian soil. The then Madhya

Pradesh Chief Minister, Arjun Singh, naturally, will be made the scapegoat as if decisions of

this magnitude could be taken without the prime minister’s approval. 

In the power play of globalised politics, all this is understandable, though it may make

us angry. But the inability of the Supreme Court of India to stand firm and side with the

people of India against UCC and the government of the United States of America (USA)

left many Indians confused and frustrated. The long line of decisions starting from 1989 ul-

timately left them bitter.

It was in the interests of the victims to have the cases tried in the US where substantial

damage would have been awarded. In the Exxon Valdez oil spill case, where no one died,

$507 million was awarded. In the Vioxx drug case, where 47,000 consumers suffered heart

attacks, strokes or death, $4.85 billion was paid on an average of $103,000 per plaintiff. In

asbestos litigation, jury verdicts range anywhere from $1 million to $20 million in compen-

sation per person. In the Lockerbie bombing case, Libya paid $2.7 billion or $10 million

per family.

Legal luminaries flocking to represent Dow Chemical was understandable. Nani

Palkhivala made a strenuous attempt by filing affidavits in the US courts to have the litigation

brought to India. The then Attorney General, Soli Sorabjee, argued against giving the victims

a hearing and justified the quashing of criminal proceedings. What was inexplicable was the

attitude of the judiciary. In February 1989, in a cryptic three-page order containing no rea-

sons, the Supreme Court accepted the settlement of $470 million as “just, equitable and rea-

sonable” and quashed all criminal proceedings. In May, reasons were given as an afterthought.

Chief Justice RS Pathak then resigned on being nominated by India to the World Court at

The Hague. After indignant protests in the country, in 1991, the Supreme Court reinstated

the criminal proceedings. In 1996, in a decision likely to have far-reaching consequences, the

Supreme Court quashed the charges of culpable homicide not amounting to murder and vol-

untarily causing grievous hurt and introduced the criminal negligence charge carrying a max-

imum sentence of two years. The hands of the trial court were tied. It is now up to the present

Chief Justice of India to right this historic wrong.
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BaCkGround

On the night of December 2, 1984, there was a massive

leak of methyl isocyanate (MIC), a highly toxic gas

which resulted in the death of 20,000 persons and dis-

ablement of more than 2,00,000 persons.i The gas af-

fected not only those living but even the generations

that came thereafter. As a result of a high-level conspir-

acy between UCC, the US government, the Union

Government of India and government of the state of

Madhya Pradesh, Warren Anderson was secretively

taken away from Bhopal on a government plane and al-

lowed to leave the country. Thereafter, 3,500 cases were

filed by victims claiming damages of a total of $150 bil-

lion. These claims were made on the pleading that the

UCC Corporate Policy Manual, testimonies available

and documents gathered demonstrated “pervasive de-

cision-making presence of UCC in all vital matters re-

lating to the location of the plant, the designing of the

plant, the production and storage of ultra hazardous

substances, toxic chemicals and gases, the designing of

safety systems and the monitoring of accidents review

of the operational safety systems”.ii Later, Morehouse

and Subramanian did a sophisticated analysis of com-

pensation and rehabilitation costs and worked these out

to about $4 billion.iii

litiGation in ameriCa

The Union of India filed a suit on  April 8, 1985 in the

US District Court (Southern District of New York)

against UCC for compensation and punitive damages.

Earlier, on February 20, 1985, Parliament enacted the

Bhopal Gas Leak Disaster (Processing of Claims) Act,

1985 purporting to speedily, effectively and equitable

securing all claims arising out of the Bhopal gas leak.

UCC then filed a motion to dismiss the Union of

India’s suit pursuant to the doctrine of forum non con-

veniens. In this Nani Palkhivala filed an affidavit in the

American Court saying that the Indian courts were

competent to effectively handle tort litigation of this

magnitude. Marc Galanter, a leading US scholar on the

Indian legal system, filed an affidavit to the contrary.

Palkhivala was wrong then and was proved wrong by

subsequent developments in the Indian courts. Marc

Galanter’s stand was vindicated. Palkhivala said that

there was “no doubt that the Indian judicial system can

fairly and satisfactorily handle the Bhopal litigation”.iv

“The charge of inordinate delays” he said, “is wholly

inapt and inapplicable as regards the Bhopal case”.v He

was confident that “the unprecedented Bhopal case will

receive unprecedented treatment in India”.vi He ended

with a demeaning and degrading observation that the

“$9.5 billion which I believe represents that total aid

given by the US to the Indian Republic over the last 35

years is exceeded by the aggregate claims made on be-

half of the Bhopal victims”.vii

Marc Galanter argued in his affidavitviii that India

“has only incompletely emerged from the heritage of

colonial rule…the Indian system is characterised by

massive backlogs of cases and enormous delays…

(which) can be considered a permanent feature of the

Indian system…tort law in India is undeveloped…(and

of the few tort cases) none deal with the problems aris-

ing from complex technologies…the Bar in India does

not presently possess the pool of skills, the fund of ex-

perience or the organisational capacity to effectively and

efficiently pursue massive and complex litigation…and

the Indian legal system contains a paucity of devices to

promote timely resolution of complex cases.”  

On May 12, 1986 federal Judge John F Keenan al-

lowed the application of UCC but imposed three con-

ditions: 

(1) That UCC shall consent to the jurisdiction of the

courts of India and shall continue to waive de-

fences based on the statute of limitation; 

(2) That UCC shall agree to satisfy any judgement

rendered by an Indian Court against it and if ap-

plicable, upheld on appeal, provided the judge-

ment and affirmance “comport with minimal

requirements of due process”; and 

(3) That UCC shall be subject to discovery under

the Federal Rules of Civil Procedure of the US

after appropriate demand by the plaintiffs.  

UCC filed an appeal before the US Court of Ap-

peal for the Second Circuit, and the Appellate Court set

aside the second and third condition.  

in the Bhopal distriCt Court 

In the meanwhile, on September  5, 1986, Union of

India filed a suit for damages in the district court of

Bhopal being regular suit no 1113 of 1986. In that suit,

UCC gave an undertaking to preserve and maintain un-

encumbered assets to the extent of $3 billion. Pursuant

to this undertaking, the district court lifted the injunc-

tion against UCC’s selling assets. This perhaps was a

mistake we will come to regret. On December 17,
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1987, the district court ordered interim relief of Rs 350

crore. This was reduced by the high court on April 4,

1988 to 250 crore.  

In the meanwhile a charge sheet was filed under

Sections 304, 324, 326, 429 read with Section 35 of

the Indian Penal Code (IPC) against Warren Anderson

and others. 

sC and the viCtims 

On February 5, 1989, in a cryptic three-page order con-

taining no reasons at all, a constitutional bench of the

Supreme Court of India, headed by the then Chief Jus-

tice RS Pathak quashed “all criminal proceedings re-

lated to and arising out of the disaster”. Without any

discussion on the “mass of data” placed before the

Supreme Court and the extensive pleadings filed by the

parties, the Supreme Court abruptly closed the case

with the observation: “we are of the opinion that the

case is pre-eminently fit for an overall settlement be-

tween the parties covering all litigations, claims, rights

and liabilities related to and arising out of the disaster”.

The Supreme Court found the settlement sum of $470

million “just, equitable and reasonable”.ix

A couple of months later, the Supreme Court woke

up to the need to provide reasons for its rather dismal

decision. On May 4, 1989, reasons were set out in a

separate decision.x It was “the compelling need for ur-

gent relief ” which prompted the Court to make the ini-

tial order; UCC, through counsel, offered $350 million.

“Shri Nariman stated that his client was of the view that

the amount was the highest it could be up to”. The At-

torney General of India “submitted that any sum less

than 500 million US dollars could not be reasonable”.

The victims were excluded from these proceedings. In

this casual, perfunctory manner, the final compensation

package was decided. It may be remembered that in the

Exxon Valdez oil spill case, the jury awarded $2.5 bil-

lion which was later reduced by the Supreme Court of

the US to $507 million. Moreover, no one died in this

case. Perhaps more comparable is the 2008 Merck &

Co Inc case which settled claims by 47,000 consumers

who suffered heart attacks, strokes, or death from using

the pharmaceutical product Vioxx. The company

agreed to pay $4.85 billion, representing an average of

$1,03,000 per plaintiff.  

An even larger public health disaster in the US has

been the use of asbestos as an insulation material. As-

bestos exposure has been proven to cause mesothe-

lioma, a rare and  deadly form of lung cancer. In as-

bestos litigation, jury verdicts can range anywhere from

$1 million to $20 million in compensation per plaintiff.

However, where a settlement is reached, these amounts

are substantially lower. Legal analysts have estimated

that asbestos litigation in the US has cost over $250

billion and has involved more than 7,30,000 plaintiffs.  

The 1988 bombing of Pan Am Flight 103, or “the

Lockerbie bombing”, is another example of a large class

action settlement. In a private agreement reached in

May 2002, Libya committed to pay approximately $2.7

billion to resolve wrongful death claims by the families

of those killed, representing $10 million per family.  

Sadly, there is no reference in the Supreme Court

order to any international norm or standard or practice

regarding damages, paid in similar or comparable cir-

cumstances. The calculations done by the Supreme

Court show that it compared the Bhopal disaster with

motor accident cases. “It is well known”, said the

Supreme Court, “that in fatal accident actions where

children are concerned, the compensation awardable is

in conventional sums ranging from Rs 15,000 to Rs

30,000 ($500 in 1989).” 

The Court then awarded Rs 2 lakh ($4,000) in

each case of death and total permanent disability and

Rs 1 lakh ($2,000) in each case of permanent partial

disablement. This judgement ends prophetically with

the sentence “those who trust this Court will not have

cause for despair”.xi

Apart from the paltry amounts awarded, the hurt-

ful part of the decision was the quashing of all criminal

cases. 

the ‘Constitutional’ aCt

On December 22, 1989 the constitutional bench of the

Supreme Court in Charanlal Sahoo vs Union of Indiaxii

looked into whether the Bhopal Gas Leak Disaster

(Processing of Claims) Act, 1985 and the Bhopal Gas

Leak Disaster (Registering and Processing of Claims)

Scheme, 1985 were constitutionally valid. The Court

decided to look into whether “the act has been worked

in any improper way”.xiii The Supreme Court upheld

the right of the union government to be the sole repre-

sentative of the victims even to the exclusion of the vic-

tims themselves. Reference was made to the parens

patriae doctrine which obliges the state to protect its

citizens. But the Court failed to recognise that the

Union of India was, on the contrary, colluding with
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UCC and compromising the interests of the victims.

After observing that “if the victims had been given an

opportunity to be heard, they would, inter alia, have

pointed out that the amount agreed to be paid by UCC

was hopelessly inadequate and that UCC, its officers

and agents ought not to be absolved of criminal liability,

and that the central government itself was liable to have

been sued as a joint tort-feasor”,xiv the Supreme Court

inexcusably upheld the exclusion of the victims, on the

specious argument that “no useful purpose would be

served by giving a post decisional hearing…having re-

gard to the fact that there are no further additional data

and facts available with the victims which can be prof-

itably and meaningfully presented to controvert the

basis of the settlement.”xv This was entirely incorrect be-

cause as revealed subsequently, there was a gross under-

estimation of the number of deaths and injuries and the

lasting nature of the ill effects of the gas leak on indi-

viduals, livestock and the environment. Therefore, said

the Supreme Court: “though settlement without notice

is not quite proper to do a great right after all it is per-

missible sometimes to do a little wrong”.xvi

To meet the argument repeatedly made that the

Union of India was a joint tortfeasor as, inter alia, its

agency and instrumentalities (the Life Insurance Cor-

poration and others were shareholders in Union Car-

bide of India Ltd – UCIL), and that the plant was

permitted to operate by the Indian authorities close to

a heavily populated area, the Supreme Court brushed

aside these objections holding that “the circumstances

that financial institutions held shares in the UCIL

would not disqualify the Government of India from

acting as parens patriae”.xvii The Supreme Court recog-

nised that “perhaps, theoretically, it might have been

possible to constitute another independent statutory

body…entrusted with the task of agitating or establish-

ing the same claims”.xviii The Court observed that “the

question whether there is scope for the Union of India

being responsible or liable as a joint tortfeasor is a dif-

ficult and different question. But even assuming that it

was possible that the central government might be li-

able in a case of this nature, the learned attorney general

was right in contending that it was only proper that the

central government should be able and authorised to

represent the victims.”xix

The then Attorney General, Soli Sorabjee, made a

series of unfortunate submissions, urging “that the al-

legation that a large number of victims did not give

consent to the settlement entered into, is really of no

relevance…”xx Hearing the parties after the settlements

would also not serve any purpose…xxi “Quashing of

criminal proceedings was done by the Court in exercise

of plenary powers under articles 136 and 142 of the

Constitution.”xxii

On the quantum of damages, though the Supreme

Court recognised “that the measure of compensation in

these kinds of cases must be correlated to the magni-

tude and capacity of the enterprise…not on the basis of

actual consequences suffered … because such compen-

sation must have a deterrent effect”,xxiii nevertheless the

Court concluded “we are of the opinion that justice has

been done to the victims”.xxiv

The majority decision ended on an ominous note

with the Supreme Court referring to “the atmosphere

that was created in the country”. “Attempts were

made”, said the Supreme Court, “to shake the confi-

dence of the people in the judicial process and also to

undermine the credibility of this Court. This was un-

fortunate… the credibility of the judiciary is as impor-

tant as the alleviation of the suffering of the victims…

we hope these adjudications will restore that credibil-

ity”.xxv

In a separate concurring decision, justice KN Singh

warned that “if the act was declared unconstitutional,

the settlement under which the UCC has already de-

posited a sum of Rs 750 crore…would fall and the

amount of money which is already in deposit with the

registry of this Court would not be available for relief

to the victims.”xxvi This was a patently wrong conclu-

sion. Even if the settlement was set aside, it was open

to the Supreme Court to impound the amount de-

posited by a way of interim payment for the victims.

The whole tenor of this decision suggests an unwar-

ranted helplessness on the part of the Supreme Court,

firstly, because “it is difficult to foresee any reasonable

possibility of the acceptance of…the observations made

by this Court in MC Mehta’s casexxvii (according to

which damages) would be much more than normal

damages… (and) must be computed on the basis of the

capacity of a delinquent made liable to pay.”xxviii A sec-

ond unwarranted observation was made to the effect

that if the government did not assume monopoly of the

litigation the victims would be helpless to proceed. “Be-

cause of the situation” said the Supreme Court, “the

victims were under disability in pursuing their claims”.

Thus, the tenor of all the Supreme Court judgements
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is to the effect that the Government of India and the

judiciary were doing the victims a favour by acting on

their behalf in the manner in which they did. 

The notion that the victims were incapable of act-

ing on their own was wrong then, and, with the rich

experience of history, has been proved totally wrong

even today. Many non-governmental organisations

(NGOs) gathered around, collecting extensive data

which the state of Madhya Pradesh and Union of India

refused to look at. Many lawyers both in India and

America offered their services pro bono to support the

victims. Suits were meticulously drafted and had they

been allowed to proceed evidence would have been

elaborately led to establish the claims of the victims

against UCC, UCIL, Union of India and state of Mad-

hya Pradesh. All that the Supreme Court had to do was

to ensure that the cases proceeded on a fast track and

that all technical impediments and objections were

brushed aside. Instead of this the State of Madhya

Pradesh, the Union of India, Union Carbide and the

government of US entered into unholy alliance to un-

dermine and sabotage the efforts of the victims to ob-

tain compensation comparable to the damages awarded

in similar mass tort actions in the US and to have the

accused prosecuted speedily in India. Instead of seeing

through this unholy alliance, the Supreme Court let

down the people of Bhopal by clearing a settlement that

was patently paltry and by allowing the litigation in the

trial court to drag on for 26 years. Returning to the

concurring but separate decision of justice KN Singh,

a pious sermon on the role of multinational and

transnational corporations follows. “Multinational

companies in many cases exploited the underdeveloped

nations and in some cases they influenced political and

economical policies of host countries which subverted

the sovereignty of those countries. There have been

complaints against the multinationals for adopting un-

fair and corrupt means to advance their interests in the

host countries.”xxix Referring to the UN Code of Con-

duct on Transnational Corporations, justice KN Singh

held that “a transnational corporation should be made

liable and subservient to laws of our country and the li-

ability should not be restricted to the affiliate company

only but the parent corporation should also be made li-

able for any damage caused to the human beings or

ecology. The law must require transnational corpora-

tions to agree to pay such damages as may be deter-

mined by the statutory agencies and forums constituted

under it without exposing the victims to long drawn

litigation”.xxx

Justices S Ranganathan and AM Ahmadi made a

separate decision partly dissenting regretting that the

Supreme Court had put an end to all litigation without

first considering the issue of validity of the statute. The

court found it “unfortunate”xxxi that though the writ pe-

titions impugning the act were pending before the

Supreme Court these petitions were not decided and

the settlement was approved and all the litigation closed

in the 1989 decisions of the Supreme Court. 

The court then found itself “in somewhat of a

predicamentxxxii as it has to pronounce on the validity

of the provisions of the Act in the context of the imple-

mentation of its provisions in a particular manner and,

though we cannot express any views regarding the mer-

its of the settlement, we are asked to consider whether

said settlement can be consistent with a correct and

proper interpretation of the Act”.xxxiii

Then in a startling display of unawareness of the

principles of natural justice, particularly in the context

of mass tort actions, justices Ranganathan and Ahmadi

compared the situation to a Karta of a Hindu undivided

family. The Union of India in its parens patriae position

qua the victims was similar to that of a Karta qua the

junior members of a family who “are not to be con-

sulted before entering into a settlement!” 

sColdinG the viCtims 

The two judges then went on to berate the victims and

their supporters for being “apparently not alert enough

to keep a watching brief in the Supreme Court”.xxxiv De-

spite the vehement protests repeatedly made regarding

the paltry amount of the settlement, which were carried

in the national media, the two judges assert: “no at-

tempt appears to have been made to put forward a con-

tention that the amount of settlement was

inadequate”!xxxv Then comes the most startling state-

ment that “there was a day’s interval between the enun-

ciation of the terms of the settlement and their approval

by the Court.”xxxvi By this the Court meant that 24

hours after the disclosure of the terms of the settlement

was adequate for persons to protest and the approval

given by the Court a day after the disclosure of the set-

tlements was justified. 

All in all, a reading of the majority decisions and

the two minority decisions show how out of touch the

Supreme Court was with the suffering, grievances and
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demands of the victims and how the Court proceeded

quite regardless of the views expressed on behalf of the

victim families. 

restorinG the Criminal Cases 

Once again “a hue and cry was raised against the settle-

ment by victim groups”.xxxvii “Considerable heat was

generated throughout the Court hearing and the press

was also none too kind on this to Court”.xxxviii A series

of review petitions were filed in the Supreme Court

once again seeking a “Fairness Hearing”, inclusion of

additional victims in the list of persons to be compen-

sated, higher compensation amounts and the restora-

tion of the criminal cases. The Supreme Court noticed

the pleadings to the effect that the “toll of lives has since

gone up to around 4,000 and the health of tens of thou-

sands has come to be affected and impaired… though

it was initially assumed that MIC caused merely simple

and short-term injuries…it has now been found by

medical research that injury… is to the entire system in-

cluding nephrological lymphs, immune and circulatory

systems… and has mutagenic effects and that the in-

jury… is progressive… Indeed the effects of exposure

of the human system to this toxic chemical have not

been fully grasped. Research studies seem to suggest

that exposure to these chemical fumes renders the

human physiology susceptible to long-term pathology

and the toxin is suspected to lodge itself in the tissues

and cause long-term damage to the vital systems… The

potential risk of long term effects is presently unpre-

dictable.”xxxix Despite this the Court concluded that “as

of now, medical documentation discloses that there is

no conclusive evidence to establish a causal link be-

tween cancer incidence and MIC exposure”.xl

The Court then noticed the pleadings in the review

petitions to the effect that UCC, holding 50.9 shares in

UCIL, “retained and exercised powers of effective con-

trol over its Indian subsidiary in terms of its corporate

policy”.xli The plea was that UCC established and main-

tained the Bhopal chemical plant “with defective and

inadequate safety standards which compared with de-

signs of UCC’s American plants, manifested an indif-

ference and disregard for human safety”.xlii Despite this,

the Court warned that the settlement ought to be ac-

cepted as “we should not proceed on the premise that

the liability of UCC has been firmly established”.xliii

Thus the whole approach of the Court was pessimistic

and diffident. The Court appeared unsure as to the lia-

bility of the UCC and the connected inability of UCIL

to pay substantial damages. The positive aspect of this

decision was the direction to restore the criminal pros-

ecution in the following terms: 

we hold that no specific ground for withdrawal of the

prosecutions having been set out the quashing of the prose-

cutions requires to be set aside…The memorandum of set-

tlement… leaves no manner of doubt that a part of the

consideration for the payment of $470 million was the sti-

fling of the prosecution and, therefore, unlawful and opposed

to public policy. 

Then the Court rejected the “Fairness Hearing” ar-

gument as well as the argument that the settlement was

vitiated because it did not contain a “re-opener” clause

to take into consideration those injuries that were not

anticipated earlier. This conclusion came after the Court

admitted that: 

what was transacted with the Court’s assistance be-

tween the Union of India on one side and the UCC on the

other is now sought to be made binding on the tens of thou-

sands of innocent victims who had a right to be heard before

the settlement could be reached or approved…Any paternal-

istic condescension that what has been done is after all for

their own good is out of place.xliv

Dealing with the argument that, if the settlement

were to be set aside, the money deposited would have

to be returned to UCC, the Supreme Court held that

while this may be true, UCC would be required to

abide by the earlier interim order requiring UCC to

maintain unencumbered assets of the value of $3 billion

during the pendency of this suit. The Supreme Court

also directed the Union of India to stand guarantee to

make up the deficit in case the settlement sum deposited

proved for any reason to be inadequate. 

Justice Ahmadi wrote a dissenting judgement. “I

find it difficult to persuade myself to the view that if

the settlement fund is found to be insufficient, the

shortfall must be made good by the Union of India”.xlv

In May 1996, a public interest petition was filed in

the Supreme Court on behalf of the victims complain-

ing that from 1994 onwards instructions were issued

to the deputy commissioners adjudicating claims not to

continue with the adjudication and to direct all

claimants to go to the Lok Adalats. The grievance was

made that since adjudication has come to a grinding

halt the victims were compelled to go to the Lok

Adalats where “payments were restricted to the bare

minimum of Rs 25,000 in a large number of cases.”xlvi
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QuashinG the CharGes 

In September 1996, a Bench of the Supreme Court

quashed the charges against the accused personsxlvii

overriding the submissions of the Additional Solicitor

General appearing for the Union of India who submit-

ted that “there was ample material produced by the

prosecution which clearly indicated that all the accused

concerned shared common criminal knowledge about

the potential danger of escape of the lethal gas”.xlviii Such

was also the finding of the Vardarajan Committee,

which was appointed by the Government of India to

look into the causes of the accident. The evidence on

record showed: 

that these accused even though stationed at Bombay

shared the criminal knowledge of the other personnel of the

company who were actually handling the Bhopal plant…

had criminal knowledge regarding the defective working of

the plant and…were no longer interested in its safe keep-

ing…(so that) no remedial steps were taken.xlix

Without going into the extensive evidence on

record pointing in the direction of criminal culpability

the Supreme Court quashed charges under 304 Part II

(culpable homicide not amounting to murder which is

attracted if the act done is with the knowledge that it is

likely to cause death but without any intension to cause

death), 324 (voluntarily causing hurt) and 326 (volun-

tarily causing grievous hurt) IPC. These sections were

quashed on the questionable reasoning that there was

no evidence on record to show that the accused had

knowledge “on that fateful night” that “they were likely

to cause death”.l This phrase “on that fateful night” is

found repeatedly in the judgement. What the Court is

saying therefore is that although the accused generally

understood that they were storing a highly toxic chem-

ical in an inappropriate manner and in a dangerously

defective plant and knew generally that the leakage of

gas could cause death nevertheless they were liable to

be exonerated of these charges because there was no ev-

idence to show that they knew that the gas was likely

to leak “on that fateful day” causing death. After quash-

ing all the charges thus, the accused would have been

discharged. To avoid this, the Supreme Court intro-

duced the charge of criminal negligence under Section

304-A. 

role of CJm, Bhopal 

By order and judgement dated June 7, 2010, the trial

court convicted all the accused persons under Sections

304-A, 336, 337 and 338 r/w section 35 of the IPC,

1860 and sentenced them to two years imprisonment

and a fine of Rs 1,00,000 each. 

The trial court noticed that industrial licensing re-

lated to pesticides was granted by the director general

of technical development. Licenses were provided by

the industrial department of the ministry of chemicals

and fertilisers, Government of India for manufacturing

5,000 tonnes of MIC-based pesticides. The government

of India also approved a foreign collaboration between

UCIL and UCC on the assurance given by UCC “that

the company have technical knowledge of several years

of manufacturing MIC in USA successfully.”li UCIL ac-

quired the Bhopal plant from UCC, US, which was

50.9 percent shareholder in the company. A design and

transfer agreement and a technical services agreement

were entered into between the two companies. The

Court records that “both these agreements categorically

record that UCC was a global leader in the field of MIC

based pesticides having been engaged in this field for

many decades prior to these agreements. The accused

company made every effort to acquire the best possible

technology and design that was then available.” The

whole technology was imported from UCC, US.lii The

entire plant was set up by the UCC personnel under

control and supervision and start up procedure was

done by Warren Woomer, who is a specialist in MIC.liii

This is how the manufacture of MIC started at the

Bhopal plant in 1979. The Court also noted that “in

1980s an American, Warren Woomer came to India and

remained here for two years in the capacity of general

works manager”.liv

The Court elaborately set out the “major design

defects brought to the notice of the Court”.lv Also that

“the problem was made worse by the plants’ location

near a densely populated area, non-existent catastrophe

plants and shortcomings in healthcare and socio-eco-

nomic rehabilitation”,lvi and concluded that the parties

responsible for the disaster were UCC, government of

India and Government of Madhya Pradesh.lvii The

Court found that there was a storage failure in that

huge quantities were stored with all the safety systems

“either out of order or shut down”.lviii MIC is required

to be stored preferably at zero degree centigrade, but

the Court found that the refrigeration system had been

closed down and that “the directions for shut down was

given by the Production Manager, SP Choudhary and

by Warren Woomer, overall in-charge of the plant”.lix
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The Court also found that the Vent Gas Scrubber and

Flare Tower were not in working order and were “kept

shut down”.lx “No explanation is there on the part of

the accused persons why it was kept shut down/inop-

erational.”lxi Though the MIC was to be stored under

pure nitrogen pressure of 1 kg/cm2 the pressure was

0.25. That the plant was “running negligently”lxii was

reported by “a team of experts headed by Poulson from

UCC, USA, who came to Bhopal after the death of an

employee of UCIL in 1982.lxiii Reports were sent from

Bhopal to UCC about the rectification of defects.lxiv The

Bhopal plant was at the time of the incident “running

in loss of near about Rs 5 crore.”lxv

The Court then records the defence of Keshub

Mahindra to the effect that “he only used to chair the

meeting of the board. He was not concerned with the

day-to-day business. He was not concerned with the

safety aspect.”lxvi None of the matters were ever placed

before the board of directors.lxvii These arguments were

rejected. Referring to the role of a non-executive direc-

tor, the Court observed that “she is usually involved in

planning and policymaking…are expected to monitor

and challenge the performance of the executive direc-

tors and the management and to take a determined

stand in the interests of the firm and its stakeholders.

They are generally held equally liable as executive direc-

tors…”lxviii The Court concluded that the present case

was “not a case of vicarious, but a personal liability. In

the modern times, there is an ever increasing awareness

and expectations of the duties and responsibilities of

large corporations in matters of health and safety.”lxix

Then the conviction and the sentence followed. 

In concluding the Chief Judicial Magistrate ob-

served: 

the tragedy was caused by the synergy of the very worst

of American and Indian cultures. An American corpora-

tion cynically used a third world country to escape from the

increasingly strict safety standards imposed at home. Safety

procedures were minimal and neither the American owners

nor the local management seemed to regard them as neces-

sary. When the disaster struck there was no disaster plan

that could be set into action. Prompt action by the local au-

thorities could have saved many, if not most, of the victims.

The immediate response was marred by callous

indifference.lxx

The Court ended by declining payment of com-

pensation under Section 357(3) of the Criminal Proce-

dure Code on the grounds that the compensation

settlement had been entered into. This is an interesting

point. Damages were awarded in the settlement for in-

juries caused in civil proceedings. Compensation in

criminal law proceedings is awarded “to reassure the

victim that he or she is not forgotten in the criminal

justice system. It is a measure of responding appropri-

ately to crime as well of reconciling the victim with the

offender. It is, to some extent, a constructive approach

to crimes. It is indeed a step forward in our criminal

justice system”.lxxi In that case the Supreme Court re-

gretted courts not exercising “their salutary powers

under this section as freely and liberally as could be de-

sired.”lxxii

lessons of Bhopal 

After 1985, judicial activism went into a tailspin.

Bhopal hastened the decline in the standards of judicial

decisions on the environment more than any other case.

It taught industrialists a memorable lesson. If you 

can get away with Bhopal, you can get away with any-

thing. If after thousands of people died in Bhopal,

Union Carbide and the board of directors could get

away with petty compensation and no criminal liability

(under the 1989 judgement), then one need not fear

the law. 

Poor people do not count. This was the second les-

son. The tragedy of Bhopal was that the gas leaked into

the quarters where the poorer people lived. Had the

toxic cloud drifted in the direction of the Secretariat,

the Bhopal litigation may have taken a different turn.

As things turned out the wind direction changed and

Arjun Singh, then Chief Minister of Madhya Pradesh,

was able to board his helicopter and decamp. 

Poor people died like flies and the litigation

dragged on for years. Advocates made fools of 

themselves in American courts arguing with fawning

patriotic zeal that courts in India were up to the 

mark, and Judge Keenan took advantage of this to 

disguise his basically pro-business attitude with 

patronising sweet-nothings. Who are we to tell the

Third World what they should be doing? They have

their values, their courts, their standards. Who are 

we to decide what compensation is payable? With

words of this kind the litigants were banished from

American courts, with their strict liability and high 

levels of compensation and low levels of judicial cor-

ruption, into the labyrinthine mess of the Indian judi-

cial system. 
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douBle standards 

Thus, with Keenan’s judgement, double standards for

transnational corporations became the norm. American

corporations were required to follow higher standards

of safety in America and also abide by the right to in-

formation laws and the higher level of compensation.

But operating in the backwaters of the developing

world, they were free to work in secrecy, bribe officials

and lie in court. Were transnational corporations to be

prosecuted in American courts according to American

law for disasters abroad, the occupational health and

safety scene in the developing world would have im-

proved dramatically. 

The undue haste with which the full Bench of the

Supreme Court pushed through the settlement and

quashed the criminal proceedings was later partially

corrected when the Court reversed itself and restored

criminal liability. This haste to push through the settle-

ment was in sharp contrast to the manner in which the

judicial proceedings went on for years. The Court’s per-

formance was a fitting answer to Nani Palkhivala’s

grand arguments that the Indian judicial system was

competent to handle the Bhopal litigation. 

And when Chief Justice Pathak went to the World

Court at The Hague soon after criminal liability was

quashed and then tried to hang on for a second term

by unusual means, eyebrows were raised. The result of

all this was a clear signal to the lower judiciary that the

environment was taboo and to industrialists that it was

business as usual. 

So, many years later, when an inflammable gas

leaked and ignited causing an explosion that shook the

Indian Petrochemical Corporation Ltd’s (IPCL) factory

at Nagothane in Maharashtra and killed 50 workers, it

was history repeating itself. The management was

hopelessly unprepared. The hospital within the complex

in which thousands resided had beds for only seven pa-

tients. The doctors said that they were not surgeons.

They did not know how to give an intravenous drip.

They claimed that they had neither the equipment nor

the medicines and that they were never informed of

how to deal with victims of chemical explosions. The

hospital had only two ambulances with two beds each.

One was so old it broke down at the gate. The workers’

bodies were, therefore, taken to hospital by contractor’s

trucks. Acting in a panic the doctors evacuated the fac-

tory without first treating the injured and dying. They

were taken northwards towards Alibag over roads pit-

ted so badly that some of the workers died on the way.

After hours they reached Alibag only to find the civil

hospital without medical supplies. The trucks then

turned around and came south to Mumbai. At Sion

Hospital the doctors found all the workers dead. They

said that had elementary emergency aid been provided

by spraying the workers with cold water immediately

after the explosions and then by covering them in light

cotton clothing and had intravenous drips been admin-

istered it would certainly have been possible to save

lives. As in Bhopal, transnational corporations were in-

volved in the fabrication of the IPCL plant and these

foreigners were working in the premises when the ex-

plosion took place. They immediately left the factory

and caught the first flight home. Thus even after Bhopal

no industrialist had learnt that a disaster management

plan was necessary. Not very different is the story of the

recent hazardous chemical leak from Century Rayon,

Thane. 

Government attitudes in Bhopal sent a similar sig-

nal down the line to all the expert bodies. When on be-

half of government, the Tata Institute of Social Sciences

sent a team to Bhopal to document the number of per-

sons affected and the degree of injury, much work was

put in but the records are mysteriously missing. Volun-

tary groups doing similar work had their offices raided,

their activists arrested, their records seized by the police

and later destroyed so that documentation of the nature

and extent of injuries was deliberately done away with

leading ultimately to only about one-third of the vic-

tims getting compensation. From the top came the

warning to zealous officers that the environment was

not to be taken seriously. 

The courts and the government repeated this per-

formance when activists of the Narmada Bachao An-

dolan were routinely beaten up and arrested and treated

as anti- nationals and anti-development. Despite the

failings of the Narmada project, the high court refused

to entertain the petition and the Supreme Court in this

matter of national importance passed a one page order

directing the construction to proceed apace with per-

functory remarks regarding rehabilitation. As with the

Amnesty report on torture in India, it sometimes takes

a foreign committee’s report to make India sit up and

take notice. There could not be a more scathing indict-

ment of the Narmada project than the Morse Commit-

tee report. Yet, in a situation where the governments of

Gujarat, Madhya Pradesh, and Maharashtra have no in-
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tention of rehabilitating anyone according to the Nar-

mada Water Disputes Tribunal. Award and the supple-

mentary agreements, all that BD Sharma, the intrepid

ex-Commissioner for scheduled castes and Tribes could

get from the Supreme Court in his public interest peti-

tion was a direction against him, for the work on the

dam to go ahead. 

Corruption 

The casual attitude of the courts has taught the pollu-

tion control boards a thing or two. Steeped in corrup-

tion and headed by politicians, these boards fabricate

anything for anybody at a price. At the centre of the

putrefaction of social life, the pollution control boards

– themselves cesspools of corruption – have become a

law unto themselves. Reports are fabricated, investiga-

tions stage managed, approvals granted fraudulently

and accidents covered up. And the position of the

Union Minister for the Environment, once a punish-

ment posting, has become the most lucrative ministry.

Crores of rupees in bribe money flow through the cor-

ridors of Paryavaran Bhavan. 

The pollution control boards get away with this

because courts do not question their reports. In prop-

erty matters, affidavits, reports and other documents

are scrutinised closely by the writ courts, but in envi-

ronmental matters, even the most outrageous, casual or

contradictory reports would pass muster. When expert

bodies act independently and fearlessly then it is under-

standable that courts not substitute their eclectic knowl-

edge of the subject for the scientific reasoning of the

expert body. But when the pollution control boards act

mala fide, should the courts keep their eyes shut? 

The obsession judges have with the amount of

money spent on projects is another misplaced concern.

What lawbreakers routinely tell the courts, in effect, is:

“perhaps we have broken the law and harmed the envi-

ronment but we have spent so much money; let us con-

tinue with the construction, otherwise we stand to lose

more money.” And the courts succumb. Because of

their property and profit orientation, judges rarely cal-

culate the enormous costs in terms of environmental

destruction. 

It takes courage to condemn a mega project that

will harm the environment. But it must be done and in

clear terms. Judicial pronouncements on the environ-

ment in India tend to appear to say much more than

they do. The Sriram case, for example, used wonderful

language and several quotations and relied on many

precedents and is said to lay down the principle of strict

liability. The casual reader might believe that strict lia-

bility now exists in India. But when read carefully the

judgement is otherwise. Subsequent decisions of the

Supreme Court have not taken the Sriram case as laying

down strict liability. We are told that one of the judges

who delivered the decision – a prominent public inter-

est litigation proponent – has, after retirement, in opin-

ions given to industrialists, said that the doctrine of

strict liability as laid down in Sriram’s case was obiter. 

Thus, after Bhopal, the separation between what

judges pretended to say and what they actually said

grew. Grand judgements were not uncommon but they

had little effect because the operative part of the orders

were like little pipsqueaks as compared to the lion’s roar

of the quotations and lofty ideals. By these techniques

the judiciary caused the public to believe that the judi-

ciary was receptive whereas quite to the contrary judi-

cial decision-making was characterised through this

period by timidity and domination by industry. 

As the judiciary went into decline, the movement

grew and took on the dimensions and characteristics of

a mass movement. Now we are truly on the threshold

of a second national movement. Public life has become

so corrupt, standards are so abysmally low and looting

the exchequer has become so much a national pastime

that nothing short of a national cleansing of the rot that

pervades Indian society will do. 

The environment movement once stood on the

fringes of the human rights movement together with

other issues as just another issue. Today it stands centre

stage. The nexus between environment issues and life

itself indicates that the struggle for a healthy and sus-

tainable environment is a struggle for changing the

whole of society itself. Basic values, attitudes, ap-

proaches, priorities and lifestyles are called into ques-

tion and the environment has transited in the people’s

minds from just another issue to the subterranean strata

of all movements. It is not simply an issue of forests or

water or the air but the living together in harmony of

all people and their harmony with nature. 

— May-August 2010
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Trojan Horse
Tracking the emerging evidence on the adverse environmental 
and health impacts of GM crops and keeping a watchful eye 
on the ecological practices in farming reveals that GM crops 
are no solution and only rigorous, appropriate, transparent 
and independent scientific testing will establish the safety 
of the genetically modified vegetable.

kav i t h a  ku r u G a n t i

Around the time when India’s minister of state for
environment & forests, Jairam Ramesh took charge
in the second term of the UPA government (sworn
in on May 27, 2009), two days later the GEAC
(Genetic Engineering Approval Committee) was
busy putting together an “Expert Committee” on

Bt brinjal. This EC-II, its terms of reference, members and its function-
ing, has come under a huge cloud of doubt posing an obvious question
in front of many – can we really trust this committee to have kept the
best interests of India’s health and environment in mind when they
cleared Bt brinjal for cultivation in India as the first GM food crop and
the first ever such vegetable anywhere in the world? Following the rec-
ommendations of this committee in its report dated October 8, 2009,
a week later India’s apex regulatory body also cleared the transgenic
crop and recommended its release in a highly controversial manner.
There was a huge public outcry against this decision which threatened
to blow up into a major storm without delay. Jairam Ramesh had to
step in immediately and announced that after holding public consulta-
tions and seeking all stakeholders’ views, he would take a final decision
on the matter. 

On February 9, the minister announced his decision: “A moratorium on the release of Bt

brinjal till such time studies establish the safety of the product, to the satisfaction of both the public

and professionals, from the point of view of its long-term impact on human health and environment,

including the rich genetic wealth existing in brinjal in our country”.

Bt brinjal is a genetically modified (GM) food crop created by inserting a bacterial gene

from the soil bacterium Bacillus thurengiensis into the brinjal DNA to make the plant pro-

duce a toxin against a particular pest (fruit & shoot borer). This is being sought to be intro-

duced in India, Philippines and Bangladesh on the claim that it will bring down pesticide

use in brinjal/eggplant/aubergine cultivation, reduce pest-related losses and increase yields

and bring in better incomes for farmers. While these are the claims around this novel produce,

there are many unaddressed concerns around Bt brinjal even as there are also unanswered
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questions on the very rationale extended for wanting to

bring in the Bt food crop.

Bt brinjal was sought to be made into the Trojan

horse by the biotech promoters and proponents for an

easier entry of various GM seeds and such technologies

into India’s food and farms sector. This was quite ap-

parent to everyone and the ones who were resisting Bt

brinjal were also aware of this. The minister however

always kept insisting, rightfully so when he stepped in,

that his remit is narrow and limited: that of reviewing

the regulatory clearance for Bt brinjal and taking a final

decision on it given that the regulatory committee itself

put the onus of the final decision on him. However, in

deciding on Bt brinjal “EE1 event” (the one developed

by Mahyco, Monsanto’s Indian partner with Mon-

santo’s technology included and later supplied to public

sector universities like UAS-Dharwad and TNAU-

Coimbatore as part of a USAID-funded project), he

thankfully exposed many facets to the GM seeds debate

that did not get highlighted enough or ever get incor-

porated into decision-making processes in the past.

transparent deCision-makinG 

Given the controversy around this technology in farming,

public consultations undertaken by Jairam Ramesh as-

sumed great significance. A legitimate platform was cre-

ated for scientists of different hues to engage with the issue

along with “ordinary citizens”, civil society groups and

others, to look into available data and come up with their

analysis and share the same in public. Ramesh had to lock

horns with the agriculture minister for taking the issue to

the public. He defended the government’s right, nay re-

sponsibility, to take a final decision on this issue (and not

leave it to a bunch of “experts”) in response to a reported

statement by the agriculture minister Sharad Pawar that

the expert committee’s views are final as far as he is con-

cerned. Ramesh, in his letter to Pawar, wrote “GEAC may

well be a statutory body but when crucial issues of human

safety are involved, the government has every right and in

fact has a basic responsibility to take the final decision

based on the recommendations of the GEAC”. 

The Cartagena Protocol on Bio-safety (under the

Convention on Biological Diversity) Article 23.2 says,

“Parties…shall consult the public in decision-making

process regarding living modified organisms…” and

India is a signatory to this. Interestingly, the GEAC itself,

in its October 2009 meeting while concluding that Bt

brinjal was safe for environmental release, said “since this

decision will have major policy implications, the GEAC

decided to forward the recommendations and report of

the expert committee…to the government for a final

view”. Many environmental activists are also arguing that

the standard environmental impact assessment processes

should require mandatory public hearings for a technol-

ogy like Bt brinjal too.

This opening up is also about democratisation of

science and technology decision-making, where realis-

ing that the issue has many facets, ruling does not rely

on just “experts”, given that expertise is often in a

highly specialised but reductionist domain. There is an

emerging school of thinking which stresses upon an in-

tegrated approach, of including environmental and so-

cial goals firmly into S&T policy/decision-making and

one that advocates for a better ‘knowledge democracy’.

In this approach, concepts like sustainability, plurality

and justice are deeply embedded and for obvious rea-

sons, the approach does not rely on just a few “experts”.

It involves people and various knowledge domains. A

group of science & society experts and practitioners re-

cently concluded in a manifesto they released, this is

about “Knowledge Swaraj”.

Having set a precedent like this, the Indian gov-

ernment would be hard put to justify why other prod-

ucts and crops will not go through a similar transparent,

democratic decision-making process!

to err on side of Caution

Genetic engineering is an evolving science and existing

evidence shows that it is imprecise and hazardous. The

last word on this subject is not out yet and many scien-

tists themselves admit that the jury is still out. Com-

bined with the scientific and technological

shortcomings of this technology and the resultant haz-

ards is the socio-political context in which this technol-

ogy is situated, making it a tool in the hands of

powerful corporations for monopolistic control over

our food and farming systems. There is also the issue

of trade security getting jeopardised with GM options

since a majority of countries around the world does not

allow GM crops and there are more and more regions

actually declaring themselves GM-free like never before. 

In the case of Bt brinjal, the minister clearly

adopted a “cautious, precautionary principle-based ap-

proach” in the matter given that several state govern-

ments, the Supreme Court observers in the GEAC,

independent scientists and concerned citizens -- all
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pointed out the lack of conclusive proof of the safety of

the Bt food crop. The minister clearly cited a Supreme

Court judgement which invoked the precautionary

principle as a guiding instrument (AP pollution control

board vs MV Nayudu 1999(2)SCC718) by relying on

the following:

“There is nothing to prevent decision-makers from as-

sessing the record and concluding there is inadequate infor-

mation on which to reach determination. If it is not possible

to make a decision with ‘some’ confidence, then it makes

sense to err on the side of caution and prevent activities that

may cause serious or irreparable harm. An informed decision

can be made at a later stage when additional data is avail-

able or resources permit further research”.

This precautionary principle is enshrined in the Carta-

gena Protocol too, which India ratified and agreed to.

Bt Cotton: lessons learnt

Bt cotton is being cultivated in India from 2001 on-

wards, when it appeared illegally on vast tracts of cotton

land in Gujarat. We have about 8-9 years of experience

with this first and only genetically modified non-edible

crop in the country. Field level experiences shared in a

recent Indian People’s Tribunal on Bt brinjal in Delhi,

shows that several problems with Bt cotton have been

brushed aside whereas much hype around Bt cotton as

the reason for increased cotton productivity and pro-

duction in India has been spread around.  

Jairam Ramesh, even as he acknowledged that Bt

cotton couldn’t be equated with an edible crop like Bt

brinjal, listened to farmers’ experiences with Bt cotton

in different locations. Several submissions made to him

include adverse human and animal health impacts wit-

nessed in the Bt cotton cultivation belts of the country

in addition to impacts on soil health. The issues with

regard to changed pest and disease ecology in cotton,

the crop becoming resource-intensive after the shift to

Bt cotton (including higher use of chemical fertilisers),

about declining yields and increasing pesticide usage

etc., have all been brought up. The GEAC had agreed

to take up a comprehensive review of Bt cotton way

back in May 2008 but had not actually done anything

so far. It becomes pertinent to take this up immediately

as pointed out by the environment minister too: “Bt

cotton is not comparable to Bt brinjal no doubt but it is nev-

ertheless necessary to review our experience with it”.   

independent testinG

The Indian regulatory regime depends on the crop de-

veloper’s data as well as its interpretations/conclusions

for its decision-making and the same had happened

with Bt brinjal regulatory approvals so far. This obvi-

ously does not inspire any confidence. Further, no

chronic impact studies have been taken up, knowing

well that brinjal is a staple vegetable in India. The ex-

isting safety evaluation guidelines do not prescribe such

long term testing and what is worse, the recast guide-

lines in India make it into a more lax evaluation regime.

It has also been observed that even though a key regu-

lator who used to be with the Indian Council of Med-

ical Research (and part of the GEAC for several years

as well as part of the EC-II) said in one of the GEAC

meetings that chronic impacts evaluation should be

taken up as part of safety evaluation, but the EC-II rub-

bished the need for the same.  

In this context, the views of the two Supreme

Court observers, asking for chronic impacts testing, the

views of the drug controller general of India and direc-

tor-general of Indian Council of Medical Research rec-

ommending chronic toxicity and other associated tests

to be carried out independently is a good precedent.

solution or proBlem?

For a long time now, despite repeated queries, a funda-

mental issue around Bt brinjal and other such crops has

remained unanswered: Where is the need for Bt brinjal

when pest management in various crops is possible

without the use of chemical pesticides or irreversible

hazardous technologies like GM seeds? In a media in-

terview after his decision on moratorium was an-

nounced, Jairam Ramesh is reported to have said that

the Bt technology is a solution looking for a problem.

In Andhra Pradesh, hundreds of thousands of farmers

are showing an exemplary will of cultivating their crops

without the use of synthetic pesticides, through NPM

(non-pesticidal management) methods which bring

down the cost of cultivation, the adverse ecological and

social impacts of pesticides and leave farmers with bet-

ter livelihoods.

In the case of brinjal too, many affordable, safer

and sustainable alternatives exist like pheromone traps

being used for mass-trapping, spraying the extracts of

neem seed kernel, intercropping with coriander etc.

Further, by conventional breeding methods, Indian sci-

entists had released FSB-resistant cultivars in the past
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from different state agriculture universities. Therefore,

the argument that the problem of pesticides has only

one solution in insect-resistant GM seeds is wrong. In

fact, any pest management solution that seeks to kill a

pest is bound to put a selection pressure for resistance

whereas sustainable pest management options seek to

control pests in a natural way. 

In this context, the minister acknowledged the role

of “alternative” technologies like NPM saying, “NPM

scores over Bt technology as it eliminates chemical pes-

ticide use completely whereas Bt technology only re-

duces the pesticide spray…”

It is worth noting here that the Supreme Court ob-

server in the regulatory body, Dr Pushpa Bhargava, had

laid down the following as the very first parameter for

assessment for the regulators: “ascertain after careful

analysis of existing information (and, if need be, relevant

new information that could be generated within a short pe-

riod) that there are no alternatives to the GMO and that

the GMO will, if it meets the stipulated requirements, bring

substantial benefit to the country and to one or more classes

of its citizens. And if the GMO is truly required, carry out

rigorous risk assessment”. Dr Bhargava has then gone on

to lay down what such a risk assessment should consist

of. Experiences like NPM are not just “alternatives”

anymore in states like Andhra Pradesh where entire vil-

lages are going pesticides-free rapidly in some of the in-

tensive-cultivation areas too.

If this parameter is applied to various agencies get-

ting into GMO research and development in India, a

majority of applications would have to be thrown out

right at the beginning and that is exactly how it should

be.

seed sovereiGnty

The minister highlighted in his decision note the strate-

gic importance of retaining public and farmers’ control

over the seed industry. The issue of corporate control

over Indian farming, especially the seed sector, was a

recurring theme that Jairam Ramesh heard in all the

public consultations, with farmers and their organisa-

tions expressing their concerns over the monopolistic

tendencies of corporations like Monsanto. Further,

undue interference by American agencies and the po-

litical economy of this technology were highlighted by

many time and again. 

When a technology is unsafe and hazardous, it

does not make it anyhow welcome whether it comes

from the public sector or is free of cost. In the case of

Bt brinjal varieties developed with the support of

USAID funds, the fact that these “varieties” are just a

façade to gain more acceptability for Bt brinjal per se

and this is also the manner in which farmers’ seed vari-

eties are being appropriated by private corporations

should be clearly and firmly underlined.

transGeniC teChnoloGy

While the minister acknowledges that the safety evalu-

ation has many lacunae, including the fact that no long

term or independent testing has been taken up to con-

clusively prove the safety of Bt brinjal; he does not

touch upon fundamental aspects related to transgenic

technology – on the very scientific and technological

shortcomings of genetic engineering. He states upfront

that his current exercise has got only to do with Bt brin-

jal and not with the larger issue of genetic engineering

in Indian agriculture.

While this may be so as far as Jairam Ramesh’s

processes of decision-making around Bt brinjal are con-

cerned, it is imperative that India resolves this issue

firmly and clearly. 

The current diversion of agri-research investments

in transgenic technologies takes away from the urgent

need to deploy appropriate resources and technologies

for farmers’ real needs for lasting and sustainable solu-

tions. The myth around GM crops representing a safer

and more precise breeding technology, of the belief that

GM seeds are the only way to increase productivity and

of leaving farmers to the mercy of market forces in the

name of “farmers’ choices” even as extension support is

being cut back etc., are all issues that need to be ad-

dressed squarely.  

For all those who have been tracking constantly

emerging evidence on the adverse environmental and

health impacts of GM crops – both from laboratories

and real life experiences from around the world, and for

those of us who have watched ecological practices in

farming lend a fresh lease of hope to distressed farmers,

GM crops are no solution and have to be resisted on

various fundamental grounds.

Nevertheless, we also recognise that Mr Jairam

Ramesh had set an excellent precedent in undertaking

a transparent and democratic decision-making process

and in raising the bar for safety assessment and evalua-

tion of such GMOs, by asking for independent scien-

tific studies to the satisfaction of both the public and

the experts to establish safety of the product including

5 .  e N v i r O N M e N T 173



long term impact on human health and environment.

It is believed that rigorous, appropriate, transparent and

independent scientific testing will certainly bring out

the dangers of this technology and this is what the cur-

rent regulatory regime unfortunately tries to bypass. 

The sustained attempts by some section of scien-

tists, media and industry to attack the minister on his

decision continue even as newer strategies of bypassing

his decision are being explored as in the case of a new

statute being sought to be enacted for a biotechnology

regulatory authority to be set up in India. For those

who seek to democratise S&T decision-making and to

make the scientific establishment accountable to sus-

tainable development goals, the fight continues.

— March-April 2010
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GM Crops and 
Trade Security issues
Aggressive lobbying by biotech corporations like Monsanto, Bayer,
Syngenta and Aventis today play a defining role in international
policies and decisions governing trade in GM crops and foods.
Trade laws are tailored to suit agribusiness and megacorps while
citizens are losing their right to decide what they consume. Farmers,
on the other hand, are confronted with seed monopolies and
increased volatility in trade prospects.

B h a s ka r  G o s wa m i

In September 2009, Canadian farmers woke up to a grim
prospect. European companies had detected genetically
modified (GM) flax in their consignment. Within two
months, GM contaminated flax was reported across 35 coun-
tries. There is no way to reverse the process and Europe with
its zero tolerance policy towards GM foods has suspended

flax imports from Canada. 

Europe is the destination of two-thirds of the flax produced by Canada. Curiously, the

GM contaminant – known as Triffid – was deregistered in 2001 in Canada, is illegal to sell,

and was confiscated and destroyed to protect Canadian flax exporters. Yet rogue seeds mul-

tiplied and contaminated the supply chain.

While scientists and bureaucrats rant about the business of figuring out the cause of this

contamination, farmers in the Canadian Prairie provinces are the ones left high and dry. The

Canadian Flax Council’s “2015 Initiative” to increase the value of flax crops five-fold to $1.5

billion is unlikely to be of much help. Without access to European markets, Canadian farmers

might as well stop growing flax. 

Similar rejection of contaminated shipments has also been reported in the case of rice

from the US and China in the past. Apart from economic losses, the cost of the product goes

up manifold to meet stringent testing and clean-up norms. For commodity traders, it is per-

haps a one-time loss that can be made up by switching over to trading another commodity.

For crop cultivators, rapid supply management responses are tough to put in place and con-

sequently they are the eventual losers.  

When it comes to environmental and public health concerns, the international guideline

prescribes exercising caution. Termed as the “precautionary principle” under the Cartagena

Protocol on Biosafety (CPB), it empowers policy makers with the discretion to reject culti-

vation of GM crops. Nothing prevents policy makers to extend this to address trade security

issues as well. 

Instead, the harm is undone by legitimising trade in hazardous GM foods, often through
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coercion. There have been several attempts to har-

monise cross-border trade regulations to accommodate

GM crops and foods. The most notable one was the

case at the Dispute Settlement Board (DSB) of the

World Trade Organisation (WTO) against the zero-tol-

erance policy for GM contamination followed by the

EU. In 2006, the DSB ruled against the EU and sent

across a message that trade and commercial interests

weigh higher than scientific evidence tendered on ad-

verse environmental and health impacts of GMOs. It

has virtually stripped nations to apply the “precaution-

ary principle” and is therefore inconsistent with the

CPB, an existing international treaty. 

The WTO ruling, among others, is a case in point

of nations losing their sovereign rights to enact laws

governing food trade. Aggressive lobbying by biotech

corporations like Monsanto, Bayer, Syngenta and Aven-

tis, and groups representing commodity producers like

the National Corn Growers Association of the USA,

today play a defining role in international policies and

decisions governing trade in GM crops and foods.

Trade laws are tailored to suit agri-business and biotech

corporations and citizens are losing their right to decide

what they consume. Farmers, on the other hand, are

confronted with seed monopolies and increased volatil-

ity in trade prospects. 

Using multilateral bodies to prise open trade bor-

ders is becoming increasingly common. In 2006, the

USA filed two notifications at the WTO challenging

India’s decision to label commodities with GM ingre-

dients and to seek clearance of the apex regulator for

imports of any GM crops and foods. Sri Lanka intro-

duced a ban on import of any GM product in 2001 but

was browbeaten into amending its laws by the US.

Similar cases of arm-twisting developing countries to

facilitate trade in GM foods are becoming a norm. 

Forcing developing countries to relax their laws is

not limited to trade alone. Food insecure countries, par-

ticularly the ones that depend on food aid, are increas-

ingly feeling the pressure to accept GM foods. The US

is notorious in this respect and it uses all possible means

to force aid-dependent countries to accept GM feed de-

veloped for animals as food aid. Countries like Malawi,

Zambia, Ethiopia, to name a few, have experienced

such beggars-can’t-be-choosers tactics of the US.  

The current negotiation on “Aid for Trade” at the

WTO is another arena that will be worth following in

the days to come; GM food that does not get traded

would be sought to be dumped as food aid. This is al-

ready a common practice and all that remains is legit-

imising it through the WTO. 

With the current negotiations at the WTO at a

standstill, countries are busy stitching together Free

Trade Agreements (FTAs) where trade liberalisation in

agriculture goes much beyond what is required under

the WTO. FTAs between two parties allow limited pro-

cessing of agri-products imported from third parties to

be eligible for trading. Termed as Rules of Origin, these

diluted norms are opening the floodgates for re-

processed GM foods. Instead of clear rules, most FTAs

have general guidelines for trade in GM products which

makes import filters redundant.  Worldwide, countries

either have stringent safety approval and mandatory la-

belling requirements - EU and Japan, for instance - or

have open borders for GM foods and crops, as is the

case with US. There is a third category of countries that

do not have any regulations for GM products or have

declared themselves to be GM free; many developing

countries fall in this category.  

Technically, India falls under the first category

where safety standards and import filters are quite rig-

orous. In India, all research, development, commercial

release and imports of GM products must be cleared by

the apex regulator. Besides, labelling of permitted GM

products is mandatory.  

However, the ground reality is that India has woe-

fully fallen short of implementing its regulations. Boot-

legged varieties of Bt cotton appeared before the

regulator approved commercial cultivation. Inadequate

biosafety tests are rampant – public laboratories lack fa-

cilities for comprehensive tests and rely on data pro-

vided by the GM crop developers. Responses by the

Indian government to the 2006 WTO notifications by

the US make the right noises but labelling laws that

have been enacted are deliberately not made operational

and import of GM soybean oil without permission or

labelling has been legalised by amending the law not

only to allow its unhindered import but also to exempt

it from labelling. The list of such omissions is long and

has predictably turned India into a favoured dumping

ground for hazardous GM products. 

Recently the EU detected presence of GM Bt cot-

ton in non-GM soy meal exports from India meant for

animal feed. The contamination occurred on account

of oil mills involved in processing both cottonseeds and

soybean. As a result, India is on the brink of losing the
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status of a major exporter of non-GM soy meal in the

world. Future consignments will be subjected to strin-

gent tests and, apart for rejection of contaminated ship-

ments, the cost of testing will have to be borne by the

exporter. The fallout of such contamination on farmers

who are at the end of the supply chain is therefore quite

serious. 

Going by the array of GM food crops that are at

various stages of development, India will be seriously

impacted on several fronts. Non-GM rice is a major ex-

port commodity and any report of contamination will

squeeze Indian produce out of competition. Similarly,

exports of maize feed for animals and certain fresh veg-

etables will be hit once their GM varieties are cleared

for commercial cultivation in India. Before embarking

on such research and development, careful evaluation

of the impacts of loss of markets on farmers ought to

have been carried out. This has never been done and so

long as profiteering at the cost of farmers lasts, it never

will.  Where trade legislations allowing unhindered flow

of GM foods are not possible or when high-handedness

fails to get the desired result, the approach is altered to

that of deliberate contamination of the supply chain. In

both cases of Canadian flax and the GM rice developed

by Bayer in US (which was at a trial stage and yet es-

caped into the environment), farmers were not aware

that their produce is contaminated, yet ended up at the

wrong end of the stick. Penalties imposed on the GM

crop developers for contamination and cleanup is a

small fraction of the overall losses in trade suffered by

farmers.  

Research and development of GM crops need to

be effectively regulated. Every possible alternative must

be explored before considering any proposal on genetic

modification. Instead, such R&D activities are being

treated as routine and a necessity. Large-scale contami-

nation is therefore becoming common. When contain-

ing or reversing such contamination is not possible, it

is generally followed by legislations to legitimise it. The

fact is that scientists, bureaucrats, politicians and seed

corporations enjoy legal immunity from being held ac-

countable.  

Trade security of nations is closely linked to liveli-

hood security of its farmers. When governments permit

introduction of GM crops, biosafety parameters alone

must not be the governing criteria. If GM crops impact

the livelihood security of farmers, they must not be per-

mitted. This assumes high importance given the fact

that there are hardly any safety nets for farmers in de-

veloping countries whose exports are rejected. Can one

imagine the plight of farmers of single commodity ex-

porting nations like Madagascar if the sugar they pro-

duce is contaminated with GM ingredients? 

Right now the economic liability for trade losses

due to GM crops is borne by farmers. This must

change. After all, neither have these crops been devel-

oped with their consent, nor is it protecting their com-

mercial interests. If agri-biotech corporations are

allowed to patent their seeds and profit from it, and sci-

entists, regulators and politicians never lose and oppor-

tunity to defend the former’s interest in the name of

“sound science”, they must be made liable not only for

undesirable environmental and human impacts but also

for adverse trade fallouts.

— March-April 2010
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Drowning Million Dollars
Big irrigation projects are bringing small results. 
Yet billions of rupees are being drained out in the name of
expanding irrigated area 

h i m a n s h u  t h a k ka r

In twelve years from 1991-92 to 2003-04 (the latest year for
which figures are available), there has been absolutely no ad-
dition to net irrigated areas by canals as reported by union
ministry of agriculture, based on actual field data from states.
In the period from April 1991 to March 2004, the country
has spent Rs 99,610 crores on major and medium irrigation

projects with the objective of increasing canal irrigated areas. What the
official data show is that this whole expenditure has not led to addition
of a single ha in the net irrigated area by canals in the country for the
whole of this 12-year period. In fact, the areas irrigated by canals have
reduced by a massive 3.18 m ha during this period. This should be cause
of some very serious concerns and the ministry of water resources
(MWR), the states and the planning commission will have to answer
some difficult questions. 

The then Prime Minister Rajiv Gandhi speaking on big irrigation projects to state irri-

gation ministers in August 1986 had said, "Perhaps, we can safely say that almost no benefit

has come to the people from these projects. For 16 years, we have poured out money. The

people have got nothing back, no irrigation, no water, no increase in production, no help in

their daily life." Only change that quote would require today is removal of the word Perhaps.

In this period, the MWR has been claiming (e.g. in the working group report on water

resources for the eleventh Plan) that they have created additional irrigation potential of 8.454

million ha and utilisation of irrigation potential of additional 6.297 million ha, but the data

from the ground raise questions about these claims. The MWR has been using such claims

to push more allocations for investment in major and medium irrigation projects. The MWR

has proposed, for example, that in the eleventh Plan, an allocation of Rs 1,65,900 crores

should be done for the major and medium irrigation projects. The facts show that this will

be a total waste of public money. 

The net irrigated area by canals all over the country was 17.79 million ha in 1991-92.

In all the years thereafter, till 2003-04, the latest year for which the data is available, the net

irrigated area by canals has not only been lower than 17.79 m ha, but has been consistently

falling.

So even though it is claimed that during the period 1991-2004 total of 210 major and

medium irrigation projects have been completed, there has been no addition to the net irri-

gated area. This is another revealing statistic that should worry all concerned. Incidentally, it
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should be noted that the projects add irrigated areas

even in years before they are completed. What this

means is that some projects that were completed after

March 2004 could also have added irrigated areas in the

period we are discussing and some of the projects com-

pleted may have added some of their irrigated areas be-

fore the reporting period.

Rs. 99,610 crores spent, no benefit during the pe-

riod from April 1991 to March 2004, the government

has spent the following amounts on major and medium

irrigation projects. This is the total expenditure on these

projects including that by the centre and the states.

It is remarkable that the figures of net irrigation

areas were available to the working group and to the

ministry of water resources and they knew that the net

irrigated areas by canals have been dropping for some

years. And yet they took no note of that in the working

group report and in fact made claims as stated above to

push for the case for additional funding of Rs 1,65,900

crores for major and medium irrigation projects for

eleventh Plan. 

It is true that this analysis would have benefited

from similar figures of gross irrigated areas by canals at

all India level during the same period. Unfortunately

these figures are not available, though we are trying to

get them. In the meantime we note that with so much

investment, completion of so many projects (which are

necessarily in new areas not benefiting from old irriga-

tion projects) and the claims of achievement by the

MWR, net irrigated areas by canals should be increas-

ing, not decreasing. What we have achieved, instead is

a reduction in net irrigated area by canals from 17.79

m ha in 1991-92 to 14.61 m ha in 2003-04 (the latest

year for which data is available). This is a reduction of

massive 3.18 m ha, almost double the planned irriga-

tion from the controversial Sardar Sarovar Project.In

majority of the years during 1991-2004, the rainfall has

been normal or above normal. So it cannot be claimed

that this trend is due to low rainfall. 

Attempt to underestimate groundwater irrigation

figures, the working group report for water resources

for the eleventh Plan has attempted to underestimate

the contribution of groundwater irrigation. As against

the figures of potential creation of 7.169 m ha and po-

tential utilisation achievement of 4.754 by groundwater

during the 1991-2004 period, the actual addition of net

irrigated area during the period has been 9.15 m ha. If

we estimate addition to the gross irrigated area during

the period from groundwater, the figure comes to

12.54 m ha, almost three times the estimate of potential

utilisation by the working group headed by secretary,

union ministry of water resources.

The union water resources ministry also seems to

be indulging in exaggeration in potential utilisation of

canal irrigated areas. For example, according to the

working group report for the eleventh Plan, Maharash-

tra had irrigated potential utilised from major and

medium projects to the extent of 2.147 m ha in 2001-

02 and 2.313 m ha in 2005-06. When we look at the

benchmarking report for irrigation projects, Govern-

ment of Maharashtra for 2005-06, we see that accord-

ing to the state government, Maharashtra had achieved

utilisation of irrigation potential from major and

medium project to the extent of 1.25 m ha in 2001-02

and 1.617 m ha in 2005-06, both figures are way below

the figures claimed by the eleventh Plan working group

report. The question arises, why should the working

group, chaired by secretary, union ministry of water re-

sources, exaggerate the figures of potential utilised by

M&M projects?

Some of the reasons for this situation include: sil-

tation of reservoirs and canals, lack of maintenance of

the irrigation infrastructure, water intensive crops in the

head reaches and non-building of the canals and over

development (beyond the carrying capacity) of projects

in a basin, water logging and salinisation, diversion of

water for non-irrigation uses. Some other possible rea-

sons could include: increased rainwater harvesting and

groundwater use in the catchments of the major irriga-

tion projects, increased groundwater use in the canal

command areas. In some cases, the additional area

added by new projects is not reflected in the figures as

the area irrigated by older projects (due to above rea-

sons) is reducing. Indeed the World Bank's 2005 report

India's Water Economy: Bracing for a Turbulent Future

showed that annual financial requirement for mainte-

nance of India's irrigation infrastructure (which is

largest in the world) is Rs 17,000 crores, but less than

10 percent of that amount is available and most of it

does not result in physical maintenance of the infra-

structure. In some over developed basins, the new proj-

ects are like zero sum games, since they would be taking

away water for some of the downstream areas. Opti-

mistic hydrological projections, which is almost univer-

sal in big irrigation projects, would mean that projects

in any case would not provide the projected benefits. 
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A number of eminent experts in this area whom

we consulted to check if this trend is indeed happening,

said that yes, this is indeed true. Some such eminent ex-

perts include planning commission member BN Yu-

gandher, Prof VS Vyas, former planning commission

member L C Jain, former secretary union ministry of

water resources, Ramaswamy Iyer, well known irriga-

tion expert Dr Tushar Shah, former World Bank con-

sultant Prof RPS Malik, among others.  Some officials

of the ministry of water resources justify big irrigation

projects, arguing that increase in groundwater irrigation

becomes possible because of recharge of groundwater

by canal irrigation. This is strange proposition. If

groundwater recharge is an objective then canal irriga-

tion is not the best option to achieve that objective. 

Secondly, Dr Tushar Shah of International Water

Management Institute says that hardly 12 percent of

wells are in canal command areas. In a paper presented

at a national workshop on interlinking of rivers in Delhi

in October 2007, Dr Shah et al say, "a substantial part

of the groundwater irrigated area growth in the last

decade is in districts outside the command areas and

show no significant spatial dependence with surface ir-

rigated area growth." It is clear that big irrigation proj-

ects cannot be justified in the name of increasing

groundwater recharge by canals.

These findings have grave implications. Firstly, they

very clearly imply that the thousands of crores the coun-

try is spending each year on big irrigation projects is

not leading to any additional net irrigated area. Sec-

ondly, the real increase in irrigated area is all coming

from groundwater irrigation and groundwater is the

lifeline of irrigated agriculture. Thirdly, in fact these fu-

tile investments of Rs 99,610 crores not adding any ir-

rigation may be the reason behind the slackening of the

agriculture growth rate India has experienced over the

last decade. Forthly, Rs 14,669 crores spent on the Ac-

celerated Irrigation Benefits Programme (AIBP) be-

tween April 1996 (when the programme started) to

March 2004 (the period we are discussing) has not

helped add any additional irrigation area, the claims of

MWR that AIBP has added 2.66 m ha of additional ir-

rigation potential not withstanding. AIBP clearly needs

to be scrapped. Lastly, this raises many accountability

issues and those responsible in MWR, planning com-

mission and states will have to answer for a lot. The

Bharat Nirman Yojana, that plans to add one crore ha

irrigated area during 2005-09 also needs to be urgently

reviewed, else, a lot of money and precious other re-

sources will be wasted.

This trend indicates that instead of spending

money on new M&M irrigation projects, the country

would benefit more (at lesser costs and impacts) if we

spend money on proper repair and maintenance of the

existing infrastructure, taking measures to reduce silta-

tion of reservoirs and at the same time concentrating

on rainfed areas. 

On groundwater front, we need to make preserva-

tion of existing groundwater recharge systems and aug-

mentation of the same should be our top priority.

Weeding out the unviable investments from the ongo-

ing M&M irrigation systems needs to be done so that

good money (not yet spent) is not thrown after bad

money (spent on unviable projects). In case of some of

the ongoing projects, it may be more profitable to re-

view the projects to reduce further investments and im-

pacts. 

Even as the planning commission finalises the

eleventh Plan, this is a golden opportunity to make rad-

ical changes in our water resources development plans.

If we miss this opportunity, the combined impacts of

the wrong priorities we have pursued so far and the

global warming will result in we having neither the

water required for the people or the economy, nor the

cash to maintain  and sustain the existing benefits, as

the 2005 World Bank report also concludes.

— November-December 2007



There was Once 
an Old Tehri Town...
Despite three decades of criticism and concerns, as the 
Tehri dam finally starts producing electricity and drinking water
reaches distant Delhi, most questions have gone unanswered.

h a r s h  d o B h a l

With the Tehri water gushing into the Sonia
Vihar water treatment plant, a long wait by
a parched Delhi has ended with the comple-
tion of the first phase of the controversial
Tehri dam project. As of mid-July, the project
has begun producing 150 to 400 megawatts

of electricity, depending upon water availability. Meanwhile, with the
closure of the project's Tunnel 2  in October 2005, Tehri town and
nearby villages have been completely submerged under the dam's arti-
ficial lake. This project has been mired in controversy ever since its ap-
proval in 1972, particularly with regard to rehabilitation and
environmental issues, but also as pertains to alleged structural flaws in
the dam, its size, design and location. 

Lawsuits have repeatedly challenged the project, and national and international criticism

has forced construction to drag on for nearly three decades. Officials with the Tehri Hydro

Development Corporation (THDC) spout statistics: the project will generate 2400

megawatts of electricity, supply about 100 cubic feet of water per second (about 25 crore

litres per day) to Delhi, and irrigate about 2,70,000 hectares (6,90,000 acres) of land in Uttar

Pradesh, which has a 25 percent share in the project. But such figures do not drown out the

project's negative impact, nor do they address the potentially drastic problems that have come

up and would further arise from its construction. Apart from the old town of Tehri, the dam

directly affects about 125 villages, 33 of which will be completely submerged. Nearly 5200

hectares of land is being inundated, and almost 5300 urban, and  over 9000 rural families,

5429 of them fully, are being displaced from their homes and land. In 1972, the Tehri project's

cost was assessed at Rs 197 crore, and aimed to produce 600 MW of electricity. Over the

years, the size and the cost of the project have multiplied. With the completion of the first

phase of the project, which is estimated to produce 1000 megawatts of electricity, Rs 8000

crore has already been spent - a 24-fold increase in cost. The second phase will both pump

up the water to produce another 1000 MW and the third phase, adjacent to Koteshwar dam,

will produce 400 MW. But completion of these two phases will further require massive

amounts of funding. Constructed over the confluence of the Bhagirathi and Bhilangana rivers

in the Garhwal Himalayas, the reservoir that is being formed by the dam extends 45 km into
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the Bhagirathi valley, and 25 km into the Bhilangana

valley. The lake's total surface area is nearly 43 square

km. Perhaps most critically, the dam has been built on

an active seismic area known as the 'central Himalayan

gap,' just 45 km from the epicentre of the 1991 Ut-

tarkashi earthquake. 

Seismologist and dam experts point out that in the

event of a major earthquake, the dam can fail and the

massive amount of water in the reservoir could sud-

denly come crashing out, inundating an unknown

amount of the surrounding and downstream land and

communities. 

Catastrophe in waitinG

Construction began in 1978, six years after the Plan-

ning Commission formally sanctioned the Tehri project

in 1972. The dam was vehemently opposed by the

Tehri Bandh Virodhi Sangharsh Samiti (TBVSS),

which went to the Supreme Court against the construc-

tion in 1978. Although the apex court rejected the ap-

peal, the movement against the dam continued. The

government's Environmental Appraisal Committee

twice refused to give clearance to the project before fi-

nally granting it in 1993.

The issue again hit the headlines following the 6.6

strength earthquake of October 20, 1991 in the area.

Then Prime Minister, PV Narsimha Rao, remarked that

the earthquake had raised a question about the project.

During that year, opposition to the project further

gained momentum when environmentalist Sunderlal

Bahuguna undertook a long fast and succeeded in

bringing construction to a standstill for 75 days.

Bahuguna and other activists were subsequently ar-

rested, and the work resumed under heavy police pro-

tection. Two fasts undertaken by Bahuguna in 1992 and

1995 marked the high point of the anti-dam movement

to press for an independent and transparent review. Fol-

lowing both of these fasts, which lasted 45 and 49 days
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respectively, the government promised a review but

later reneged, allowing the work to continue. 

After Bahuguna undertook a third fast in April

1996, New Delhi appointed an official committee to

look into the matter. The Hanumantha Rao Committee

subsequently pointed out that the dam was being built

in violation of the conditions that accompanied its en-

vironmental clearance. This committee was in fact the

last in a series to look into the dam's construction. Both

the SK Roy Committee, set up by Indira Gandhi, and

the 1990 Environmental Appraisal (Bhumbla) Com-

mittee had recommended that the construction of the

project be halted. In addition, engineers from the Soviet

Union, which had agreed to bankroll the project on

concessional loans, had noted in reviews that the dam

site’s location in a seismic area had not been taken into

adequate consideration by the Indian planners. The

project was unsuccessfully challenged in the Supreme

Court. Another petition, raising rehabilitation and en-

vironmental issues, is still pending with the apex court. 

In April 1987, the Indian National Trust for Art

and Cultural Heritage (INTACH) sponsored an inde-

pendent assessment of the dam's economic feasibility.

After calculating social and environmental costs and

benefits, the multi-disciplinary team concluded that the

project's benefit-to-cost ratio worked out to around

0.56:1 - not simply short of the 1.5:1 ratio adopted by

the Planning Commission to sanction such projects, but

also that the project will cost more than the benefits it

is expected to deliver. The INTACH team also noted

that the projected useful lifespan of 100 years was ques-

tionable, as the high siltation rate in the Bhagirathi

River would reduce the life of the dam to just 62 years

at most. Even the International Commission on Large

Dams (ICOLD) has declared the Tehri dam to be one

of the most hazardous sites in the world, a contention

supported by independent seismologists from within

and outside India. An earthquake of large magnitude

could result in bursting of the dam, which would al-

most immediately flood nearby towns such as Deo-

prayag, Rishikesh and Haridwar, as well as those farther

away. If the dam broke, the city of Meerut would be

under water within 12 hours. 

the myth of rehaBilitation

The story of rehabilitation for those affected by the

dam's construction has been one of broken promises.

The creation of the town of New Tehri has significantly

altered the social, economic, cultural and administrative

dynamics of the entire area. Oustees have cited hun-

dreds of examples of discrepancy, as well as a general

absence of political will to rehabilitate people. While af-

fected families were promised employment for one

adult at the time of acquiring their land, authorities ap-

peared to quickly forget the promise, leading to discon-

tent.  Community members could have taken a cue

from those families that were resettled to areas around

Haridwar and Rishikesh a quarter century ago, back at

the beginning of the Tehri project. Promised hospitals,

roads, irrigation canals and the like are still nowhere to

be seen. Resettled individuals have experienced a dis-

orienting process of being cut off from their traditional

social fabric, thereby risking social disintegration. 

While compensation has been reserved for those

who had land in their name before 1985, many families

who came after that year have also been left out - par-

ticularly those who do not have 'good contacts.' Fur-

thermore, even while 1985 was set as the cut-off date

for the people living in the town, people living in vil-

lages are eligible for rehabilitation only if they were

there before 1976. Partially affected villages face an-

other problem. Only those who have had more than

half of their lands acquired qualify for complete reha-

bilitation; those with less than half of their lands af-

fected are compensated, but not moved to new lands.

Nonetheless, in most cases, the land being submerged,

even if less that 50 per cent of their landholding, is the

only fertile land around the river valley - the rest is bar-

ren land on steep hills, not suitable for agriculture.  

The number of affected families is more than just

those whose lands have been submerged, and includes

those who have lost link roads, schools and hospitals.

With crucial infrastructural links disrupted, local com-

munities are demanding new link roads, bridges and

ropeways. But the government's rehabilitation policy

does not clearly state anything about partially sub-

merged villages, or the fate of the people living in such

altered situations. 

The Tehri project is nearing completion, but there

are crucial questions and concerns related to the envi-

ronment, development and rehabilitation-some of

which are still unanticipated, and many of which are as

unanswerable as Old Tehri town is forever unreachable.

— January-February 2007



iron Curtain’s Mendacity
This is a report to the nation of the relentless suffering of the 
people of the Andaman and Nicobar islands. Their decline from a
proud race of independent tribals who cared two hoots for the
government, to a people crippled by a corrupt, inefficient
administration in sub-human conditions of survival is not 
accidental but a symptom of our colonial hangover.

C o l i n  G o n sa lv e s

What sense of importance did it give the gov-
ernment of India to reject offhand the offer
by the European states to provide grants, ma-
terials and equipments for the victims of
tsunami in India, only to thereafter approach
the World Bank for a loan albeit with low in-

terest? What drove the government to provide relief by sea and air to
the tsunami victims in Sri Lanka, when the victims in the Andaman and
Nicobar Islands are without housing and clean drinking water till today?
For how long will the central government hide the suffering of the
tsunami survivors in India from the rest of the world?  

There is something fundamentally wrong with the way we deal with relief to the victims

of disasters and their subsequent rehabilitation. In the aftermath of the Latur earthquake in

Maharashtra, money poured in from all over the world. The state government forced its em-

ployees to make a contribution. Notwithstanding all this, the situation on the ground re-

mained pathetic. 

A closer enquiry and a public interest petition in the Bombay High Court (at the Au-

rangabad bench), indicated that part of the funds flowing in, including the Rs 801 crore of

the World Bank meant for rehabilitation of the quake survivors, was diverted elsewhere, per-

haps for election expenses. It was only Justice BN Deshmukh’s no-nonsense approach that

forced the government to bring money back for the building of houses. Ten years after the

Latur earthquake, and after elaborate monitoring, first by the high court and later by the

Supreme Court, the houses were ultimately built for everyone.  The Gujarat earthquake saw

a similar situation. Here Muslims and dalits were discriminated against in the re-building ef-

fort. The heroic efforts of NGOs and an ombudsman appointed by the high court did bring

some relief.  

A disquieting feature of all disasters is the reluctance of the administration to publicly

acknowledge the specific details of the funds coming in, and the identity of donors. Leading

newspapers invariably list their donors when they raise money for public causes, as after an

earthquake. But the government is loath to do this. The reasons for this are to be found in

the greed entrenched within the system, and the cruel attitude towards the poor. A careful
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social audit of how the donations of millions of dollars

were actually used may yield interesting results. Indeed,

nothing angers the administration of the government

more than a request from the public to publish the list

of donors. I suspect that money meant for the victims

of disaster are routinely diverted for the payment of the

salaries of government servants and other sundry ex-

penses. In the case of the tsunami to this day, despite

requests, the government has refused to put the list of

donors on its website. 

General figures, of course, are routinely reported

in the newspapers. Besides being unreliable they do not

permit an individual donor to verify whether her con-

tribution has been acknowledged. It’s a classic govern-

ment strategy to always hide, obfuscate and confuse

financial details by leaking banal details of the total

quantum received.  

When the tsunami broke in the Andaman and

Nicobar Islands on December 26, 2004, very few peo-

ple from the mainland reached these remote areas.

There was total confusion. Some policemen and gov-

ernment officials abandoned their posts and the people.

Others made heroic efforts. A member of the Human

Rights Law Network managed to land up on Kamota

in the Nancowry islands.  The people had been deserted

by the administration. Were it not for the air force,

many more lives would have been lost.  

When Combat Law covered the betrayal of the

tsunami survivors in its September 2005 issue, the joint

editor, Mihir Desai, characterised the government of

India’s response as “a disastrous response to disasters”.

Instead of relying upon the skills and contributions of

the local population, the administration in the islands

went about their business in a typically colonial fashion.

The people asked for tools such as knives, axes and saws

so that they could use the wood of the fallen trees to

reconstruct their homes; but they were denied this. In-

stead, someone highly placed at Delhi took the decision

to send hundreds of thousands of tin sheets long dis-

tance across the sea so that the people of the Andamans,

who usually reside in wood houses or machans, were

forced to live in cattleshed type structures which turned

into ovens during the day and were uninhabitable dur-

ing the monsoons because of the mud flooring. They

live in these sub-human structures to this day.  

The government of India repeatedly promised the

people that they would be given permanent housing,

but as we publish this report, apart from the model

houses constructed for display, not a single house has

been built for the 10,000 tsunami survivors! Instead of

allowing the people to construct traditional houses

made of wood, a prefabricated model of tubular steel

is being imported from the mainland, obviously for the

benefit of contractors and bureaucrats. The people have

no understanding of how this structure is to be main-

tained. It is frightening to think of what these beautiful

islands will look like ten years from now with 10,000

prefabricated steel structures rusting and in disrepair.  

Then the people asked for boats and nets so that

they could resume fishing and get back to living as nor-

mal a life as possible. Their jetties had to be repaired so

that the boats could dock. Cold storages had to be

made so that fishing could become a commercially vi-

able proposition. Two years after, in many of the is-

lands, the boats have yet to come, nets are yet to be

distributed, jetties remain destroyed, and cold storages

do not exist. There is fish in the sea but not for the trib-

als of the islands.  

The other source of traditional livelihood is co-

conut plantations, but these have been destroyed. The

seedlings planted will take seven years to yield fruits.

There is no work or meaningful employment. This is

why the administration provides free rations to the

tsunami-affected. 

When we met with the people we found that

kerosene had been discontinued. The supply of free ra-

tions was irregular in many areas.  And then came the

announcement that free rations were to be discontin-

ued. The intervention of the high court saw better sense

prevail. The stand of the administration now is that free

rations will continue for some time. Unless alternative

livelihood options emerge, free rations cannot and

should not be discontinued.  

For a country which considers itself a super power,

safe drinking water is not available in most places. Peo-

ple are still drinking from stagnant water pools and

streams. They suffer all kinds of diseases.

This is a report to the nation of the suffering of the

people of the Andaman and Nicobar islands two years

after the tsunami struck, and of their decline from a

proud race of independent tribals and indigenous peo-

ple who cared two hoots for the government, to a peo-

ple dependent on the administration for their survival.

This has been achieved by following policies and prac-

tices that ignore the desires and suggestions of the peo-

ple, reducing them, in the process, to passive onlookers.  



This was not accidental. If corruption is to exist

and grow, activities of the government must operate

above the people — with very little participation, un-

derstanding and information.  

Perhaps it is the remoteness of the islands that al-

lows for such a colonial administration to flourish. The

newspapers from Port Blair give details almost on a

daily basis of cases of corruption. Nothing happens.

Justices come on a rotation basis from Kolkata to man

the high court functioning at Port Blair.  They get to

hear the administration’s point of view, but there are

few NGOs or civil society groups who interact with the

judges to give them the other side of the story. As a re-

sult, judicial intervention through PILs is hardly

known. The Lok Adalats operating at Port Blair are in-

effective principally because they require individuals to

travel long distances at considerable cost and come to

Port Blair — instead of holding the Lok Adalat in inac-

cessible and far-flung islands. 

All in all, there is an iron curtain between the is-

lands and the mainland. Unless this autonomy of a

dominant section of the administration to loot at will

and to treat tribal people as basically inferior is fought

tooth and nail, a similar report will be documented by

Combat Law next year as well! 

In the middle of all this confusion, it appears that

the minister for tourism is pushing for these pristine is-

lands to be opened up for “high value” tourism. Deals

are being struck with a string of five star hotels. Bu-

reaucrats support this initiative with talk of the tribals

being backward. They, like our colonial masters, see

their role as bringing primitive people into the “main-

stream”. Globalisation has now reached the southern

most tip of India. 

— January-February 2007
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environment, Terribly Misjudged
In the 1990s, a sensitive judiciary examined environmental
issues with serious concern, but if recent judgments are any
indication, the courts seem to be heavily tilting in favour of
‘development’, forgetting its dangerous ecological cost.  

B i B h u  p ra sa d  t r i pat h i
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The Supreme Court as well as many high courts were
examining the environmental matters in a more pro
active manner in the 1990s but after the year 2000
the courts have apparently tilted more in favour of
development while turning a blind eye to long term
environmental implications. Many of the interna-

tional environmental principles such as precautionary principle, polluter
pays principle, principle of sustainable development, principle of inter-
generational equity and public trust doctrine were incorporated into
the domestic law of the land and a part of the environmental jurispru-
dence of the country. 

Environmental law in India has undergone a sea-change over the last few years. Of late,

the courts are becoming increasingly insensitive to environmental concerns and have failed

to examine a number of cases with  a sustainable development perspective. Following are

some of the landmark judgments relating to environmental issues in the period 2004–2005.

pollution

ka wadhawani vs. state of u p and others (ors): A public park developed by an NGO

was misused by an individual, who carried on the wedding of his daughter in the park dis-

regarding all protests by the NGO as well as a direction of the Allahabad High Court. The

court said that that right to life is granted under Article 21 of the Constitution of India and

implicit in the said right is the right to lead a healthy life, and since public parks contribute

much to the quality of life, the sanctity of parks must be maintained.  As such, the court said

that it would not be adequate for the offender to pay only for the actual damage to the 

park, but that they must also pay exemplary damages such that it would act as a deterrent for

others.

Justice rs verma vs. state of rajasthan: Public interest litigation concerned with

maintenance and restoration of green belts in certain housing colonies of Jaipur.  The High

Court of Rajasthan reiterated the statement that Article 21 not only protects the life and lib-

erty of the individual, but also ensures a life that is worth living.  The court stated that without

good health, life is not worth living, and a healthy environment was needed for good health.

Holding that parks and green belts create a healthy environment and promote well being of

the citizens, the court directed the state to take effective measures to ensure that the parks

and green areas in the cities and towns of Rajasthan are neither encroached upon nor allowed

to be converted for purposes other than park and green areas.

Belmaks metal works vs. member secretary, pondicherry pollution Control Com-

mittee: Petitioner asked the High Court of Madras to quash the orders of the Pondicherry

pollution control committee and allow the petitioner to operate the electroplating plant based

on a previous no objection certificate.  The court ruled for the petitioner, commenting that

the state pollution control board (PCB) must have a positive approach towards business and

industry, and urged the PCBs “not to discourage the setting up or expansion of industries on

hyper-technical or minor grounds.”

piedade filomena Gonsalves vs. state of Goa and ors: Petitioner appealed a judg-

ment of the Goa High Court, which while deciding two writ petitions, one praying for dem-

olition and the other for the protection of a structure belonging to the petitioner on the sea

beach of Goa, ordered the demolition of the construction. The Supreme Court of India ruled



against the petitioner, holding that the petitioner was

at fault for constructing the structure without securing

permission from the competent authorities.  The Court

reiterated the fact that coastal regulation zone notifica-

tions have been issued in the interest of protecting en-

vironment and ecology in the coastal area.

Construction done in violation of such regulations is li-

able to cause environmental damage and cannot be

lightly condoned.

fertilisers and Chemicals travancore ltd em-

ployees assoc. & ors. vs. law society of india &

ors: The Supreme Court set aside a judgment of the

Kerala High Court ordering the relocation of an am-

monia reservoir.  The court ruled that it has to strike a

balance between human safety conditions and utilities

that exist in the public interest, such as the fertiliser

plant and nuclear power generators.  The court com-

mented that such facilities are needed for the welfare of

society, even if their structural integrity and operations

are vulnerable to certain risks.

the perundurai Citizens welfare vs. the tamil

nadu pollution Control Board and ors: The

Madras High Court dismissed two public interest liti-

gations regarding the pollutions caused by tanneries,

commenting that the litigants did not appear to be

moved by public interest, but rather by private business

interests.  The court said that it was reluctant to sit as a

court of appeal over the decisions of PCBs that have ex-

pertise in the matter. The court also noted that the pe-

titioner had not pursued administrative remedies in a

timely manner, but had instead waited an inordinate

length of time and then filed the PIL.

Bihar state pollution Control Board and anr.

vs. hiranand stone works and ors: Disposing of an

appeal from a decision of the Patna High Court set

aside the order of the lower court and ruled that the

power of the state pollution control board included the

ability to order the closure or moving of an industry

and to cut-off utility services to enforce the order.

kala singh and ors. vs. union of india and

ors:  Petitioners asked the court to restrain the gov-

ernment from issuing an environment clearance certifi-

cate for setting up of a distillery unit, and for quashing

of the no objection certificate (NOC) issued by the

Punjab pollution control board.  Petitioners claimed

that the area was a residential area and given that the

gluten and glucose manufacturing unit of the same

company was already causing water and air pollution,

the planned distillery unit would further increase pol-

lution levels. The PCB responded that they had not yet

issued the NOC, and that they would do so only after

verification of the pollution control measures proposed

by the industry, which guaranteed zero discharge of

wastewater. The court ruled against the petitioners. The

court noted that the PCB had, in principle, granted a

NOC to the industry, which meant it had the requisite

consent to use the plot allotted for the purpose of dis-

tillery.  The court also did not find any irregularity in

the conduct of public hearing which was attended by

more than 250 persons, and was conducted as a public

hearing should be. The distillery unit was not going to

be established in an approved residential area but in an

industrial growth centre. The residential colony came

up after the industrial growth centre was identified.

sudarsanam spinning mills and anr. vs. tamil

nadu pollution Control Board and another (anr):

Petitioner appealed a show cause notice issued by the

state PCB.  The High Court of Madras, while elaborat-

ing the scope of powers of officers of state pollution

control board, held that petitioners could not rely on

permission obtained in the various consent orders for

installation of diesel generator sets for future replace-

ment or alteration of the generator sets or associated

equipment.  The court ruled that petitioners must ob-

tain fresh permission from the PCB for any kind of al-

teration since only the PCB can determine whether the

generators are causing air pollution.  The court also dis-

missed the petitioner’s contention that the issuance of

the show cause notice would hamper the working of

their textile mill and that the PCB’s stance would ham-

per industrial growth in general.  The court said that

saving the environment couldn’t be sacrificed at the cost

of promoting the industrial growth.

vedire venkata reddy and ors. vs. union of

india and ors: In a case arising from the commence-

ment of the pulichintala project without environmental

clearance, the Supreme Court held that the clearance

obtained from the water commission is about technical

and economic aspects of the project, and is different

from a clearance from environmental and forest angle.

The court also admonished the state against flouting

the directions of the Supreme Court and the central

government in its hurry for immediate implementation

of a project.  While acknowledging that no develop-

ment is possible without some adverse effect on ecology

and environment, and that projects of public utility can-
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not be abandoned, the court said that a balance has to

be struck between economic interests and maintenance

of the environment maintenance.

in re: Government of state of rajasthan: In a

suo moto case initiated by the Jaipur Bench of the High

Court of Rajasthan, the court said that it was concerned

by the “growing slew of maladies adversely affecting

the glory, magnificence, splendour and quality of life of

the ancient city of Jaipur.”  The court, explaining the

scope of Article 21 of the Indian Constitution, which

includes the right to a decent environment and the right

to live in a clean city, held that the plea of “lack of fi-

nances” was a “fragile excuse by civic bodies for not car-

rying out their statutory duties.”  The court issued

several directives to improve the hygiene and ecology

of Jaipur.  The civic authorities were directed to take

appropriate actions to battle the menace of polythene

bags lying on the streets.  The court also ordered pro-

vision of food, clothing and shelter for migrants from

villages in their respective villages to counter the prob-

lem of urban-targeted migration.

mC mehta vs. union of india and ors: Public

interest litigation regarding the existence of unautho-

rised industrial activity in residential areas of Delhi.

The Supreme Court issued various directions to the

central government to finalise a list of permissible

household industries falling in category ‘A’ within a pe-

riod of three months and allot industrial plots to the

6,000 industrial units on the waiting list within one

year, to close all industrial units except household in-

dustry in residential/non conforming areas in Delhi, to

disconnect water and electricity connections of the in-

dustrial units found operating after the due date of clo-

sure, and in case of continuance of industrial activity, to

seal premises within a period of one month.  The court

also ordered the government to appoint a monitoring

committee to oversee the implementation of the afore-

said directions.

research foundation for science vs. union of

india and anr: The Supreme Court of India, on prima

facie finding that 15 importers had illegally imported

waste oil in 133 containers in the garb of lubricating

oil, registered a suo moto case holding that it was not

necessary to await the final report of the adjudication

proceeding pending before the commissioner of custom

with respect to the consignments and directed the com-

missioner of custom to send a report within three

months whether the consignment contained waste oil

within the meaning of the Basel convention on haz-

ardous waste rules, 1989 as amended in 2000 and

2003.  The Court allowed the importers to re-export

or destroy the waste oil, and ordered them to pay com-

pensation for the amounts spent on laboratory testing.

water pollution

According to the United Nations world water develop-

ment report, ‘Water for people, Water for Life,’ India

ranks 120th among 122 selected nations in the world

in terms of quality of water. The rapid pace of infra-

structure and industrial development has caused mas-

sive amounts of pollution. The government’s data

reveals a bleak picture of the water situation in India:

Over 200 million people do not have access to safe

drinking water; about 15,000 habitations are reported

to be without any source of potable water; and about

200,000 villages are only partially covered by drinking

water schemes.

relevant legal provisions and regulatory bodies:

section 7 of the environment (protection) act:

overarching law that can be used to proceed against any

type of environmental pollution, as it forbids the emis-

sion or discharge of any kind of environmental pollu-

tants in excess of what has been permitted.

water (prevention and Control of pollution) act,

1974: Provided the first statutory foundation for envi-

ronmental protection in India. Before this Act, environ-

mental law in India mainly consisted of claims made in

tort under the common law doctrines of nuisance or

negligence. The stated purpose of the act is the “pre-

vention and control of water pollution and the main-

taining or restoring of the wholesomeness of water.”  It

attempts to do this by setting up the pollution control

boards and empowering them to regulate water pollu-

tion. Along with the central pollution control board

(CPCB), the Water Act establishes state pollution con-

trol boards (SPCB).  Union territories do not have their

own SPCBs; instead, the CPCB performs state board

functions directly for the union territories.  The boards

are independent and cannot be compelled by any court

in the country to allow such activity or industry that

might be polluting in nature.

water pollution Case summaries:

Following are the landmark judgments relating to water

pollution in the period 2004–05:

neelanchal Griha nirman swabalambi sahakari
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samity ltd, Jamshedpur vs. state of Jharkhand and

ors: In a pair of companion cases, petitioners asked the

High Court of Jharkhand to issue writs of mandamus

to enable the completion of the dumping of slag on the

banks of local rivers by TISCO.  One petition asked the

court to directly order TISCO to complete the dump-

ing, and the other asked the court to order the SPCB,

which had halted the dumping, to give permission to

TISCO to complete the work.  The court ruled against

the petitioners on the grounds that since the issue was

pending before the central and state PCBs, the court

had no power to allow potentially environmentally

harmful activity to be carried out by deciding that case.

Whether TISCO completed its slag dumping or not

would have to be a decision of the PCBs, the court had

no say in the matter.

smt. Bimla varta vs. state of Jharkhand and ors:

Petitioner objected to the construction of a sulabh

shauchalaya within the Dhanbad municipality, alleging

that public nuisance will be caused and that there will

be pollution. The High Court of Jharkhand issued a

conditional ruling in favour of the municipality.  The

court said that the municipality could complete the con-

struction of the sulabh shauchalaya, but the facility

could be commissioned only after permission was ob-

tained from the state pollution control board, and that

the facility must be properly maintained so that it

would not cause nuisance to the people of the locality

and those who would pass along the adjacent road.

In both of the above cases we see a clear enuncia-

tion of the rule that the courts cannot override the abil-

ity of the central or state PCBs to independently

monitor and prevent water pollution in the country as

“[i]ssuance of any such direction would tend to defeat

the very object of the Environment (Protection) Act

and the Water (Prevention and Control of Pollution)

Act.”

v elangovan vs. the home secretary, state of

tamil nadu and ors: Petitioner prayed for a writ of

mandamus stopping the state from issuing permits to

take out processions carrying large-sized idols made of

plaster of paris and/or other chemicals, and immersing

such idols in sea, rivers and other water resources any-

where in Tamil Nadu. Petitioners pointed out that the

immersion of idols causes large-scale destruction of sea

organisms and irreparable damage to the environment

leading to ecological disaster. The High Court of

Madras denied the petition on the grounds that im-

mersing of all idols was already banned except for those

made of pure clay, and that such idols were immersed

in places notified by the government well in advance of

the festival at a distance of 500m from the shore line as

suggested by the pollution control board.

m. Joseph rathnasamy vs. the Government of

tamil nadu and ors: Petitioners sought the quashing

of the consent order for running a pharmaceutical man-

ufacturing unit on the ground that the unit would re-

quire a huge amount of water for its operations,

resulting in a lowering of the water table, thus nega-

tively affecting agriculture in the area. The High Court

of Madras ruled in favour of the petitioners, and since

the subject factory was not yet in operation, ordered

the state to not allow the factory to operate in the fu-

ture.

Centre for dna fingerprinting and diagnostic vs.

a.p. pollution Control Board and anr: Petitioner,

based in Hyderabad, questioned the legality and valid-

ity of the orders passed by the board as well as by the

lower appeals court in having rejected its application

for setting up of the laboratory for dry and wet opera-

tions.  The petitioner claimed that the board had not

considered all the evidence, especially a current Envi-

ronmental Impact Assessment (EIA) report submitted

by the NEERI, supporting petitioner’s claim that none

of its effluents would in any manner cause pollution.

The petitioners also argued that they were not an in-

dustry and therefore unaffected by the water act. 

The board, basing its argument on an earlier EIA 

report, said that petitioner’s activities would cause 

pollution.  The Andhra Pradesh High Court ruled in

favour of the petitioner and asked the board to recon-

sider its decision in light of the report submitted by the

NEERI. But the court also rejected the petitioner’s ar-

gument that the Water Act was limited to industrial op-

erations.  The court said that the Water Act applied to

any activity, which was likely to have the effect of 

discharging effluent into a stream or well, or sewer or

on land.

people health and development Corporation vs.

state of tamil nadu and ors: Petitioners asked for a

writ directing the responsible authorities to close down

all polluting tanneries in the area as these were func-

tioning without proper authorisation, were causing se-

vere air, water and soil pollution, and posed a danger

to nearby agricultural and residential zones, as well as

to local and regional water sources.  Thereby, several
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tanneries filed affidavits stating that they had developed

effluent treatment plants in an effort to internalise the

pollution, and that they were operating with the ap-

proval of the Tamil Nadu pollution control board. 

The board said that although the tanneries had

their own effluent treatment plants, they still discharged

effluents directly into the Kalingarayan canal and the

Cauvery river, polluting both the surface water and the

ground water to such an extent that the water had now

become unfit for both irrigation and drinking purposes.

The court held that since required reverse osmosis sys-

tems had not been implemented, the effluent discharge

system could not be said to be under control. 

The court pointed out that despite their claims of

adherence to the norms set by the board, the tanneries

had not fulfilled the standard prescribed as per the pro-

visions of the Water Act, rules and the guidelines issued

by the Supreme Court. The court accordingly directed

the units to adopt and implement suitable technologies

which were required for curbing the environmental

hazard, and granted them a reasonable amount of time

to do so.

air pollution

“Air pollution” is a broad term used to define the mod-

ification of the natural characteristics of the atmosphere

by any chemical, physical, or biological agent. Accord-

ing to a Centre for Science and Environment study, in

spite of a 26% reduction in air pollution levels in Delhi

over the past 10 years with the introduction of better

fuels, there has been a reported 21.3% increase in lung

disease cases, a more than 20% increase in asthma at-

tacks and a 25% rise in the number of heart patients.

Over 7 percent of males in the city suffer some form of

respiratory disease due to air pollution. 

Moreover, though big cities in India do not figure

among the list of top ten most polluted cities in the

world, small cities like Lucknow, Faridabad, Raipur, etc

do. This is a cause of concern, since this distinctly indi-

cates that development in India has the least consider-

ation towards sustainability and is still following a

pattern where the pollution is first created and then

there is a scramble to make amends for it.

relevant legal provisions and regulatory bodies:

section 7 of the environment (protection) act:

Overarching law that can be used to proceed against

any type of environmental pollution, as it forbids the

emission or discharge of any kind of environmental pol-

lutants in excess of what has been permitted.

section 278 of the indian penal Code makes it a

punishable offence for any person to voluntarily violate

the atmosphere, so as to make it noxious.  The pollu-

tion need not be actually dangerous for this section to

apply; it need only be a source of mere irritation and

annoyance.

air (prevention and Control of pollution) act,

1981: This Act is aimed at controlling air pollution due

to industrial activity. The Act confers additional powers

on the central and state PCBs—established by the Water

Act—to enable them to regulate air pollution as well.

The main limitation of this Act is that its provisions

only apply in specified air pollution control areas

(APCAs), as defined by the state government and the

state pollution control board.  Since most backward or

rural areas are not identified as APCAs, polluting in-

dustries cannot be regulated by the use of the Air Act

in such areas.  The Air Act is further limited because

only those industries can be regulated that are listed as

polluting industries in the schedule of the Act.  This is

wholly inadequate since even industries that do not nor-

mally generate pollutants, can become polluting when

operated in an inefficient and incompetent manner

(some of these limitations can be overcome by bringing

charges under either section 7 of the Environment Act

or section 278 of the IPC).

air pollution Case summaries

The following are the landmark judgments relating to

air pollution in the period 2004–2005:

rajesh kumar ramesh Chandra rao vs. Gujarat

pollution Control Board: Petitioner sought a direc-

tion against the Gujarat pollution control board to ini-

tiate appropriate proceedings against the responsible

officers of the board for not performing their statutory

duties under the provisions of the Air Act and the En-

vironment (Protection) Amendment Rules, 2001.

The petitioner asked that the board be ordered to

prohibit all brick manufacturers from manufacturing

bricks by using moving chimney bull’s trench kilns, as

contemplated under the provisions of the Environment

(Protection) Amendment Rules. The Gujarat High

Court ruled for the petitioner and criticised the board

for its lapses, issuing a warning that intentionally omit-

ting to prosecute polluting units could be interpreted

by the court as participating in the crime of pollution.

The court directed the board to take a decision as re-
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gards the prosecution of the units in cases where of-

fences under the Air Act were being committed.

kalinga Carbonates ltd and another vs. orissa

state prevention and Control of pollution Board:

The managing director of the petitioner company had

been prosecuted by the board under Section 37(1) of

the Air Act for operating an industrial unit without ob-

taining prior consent and clearance of the board. Peti-

tioner argued that unless the board sanction was made

clear, the complaint lodged by the assistant law officer

was not maintainable.  The High Court of Orissa how-

ever made it clear that, when the board itself is the com-

plainant, the secretary or assistant secretary may

nominate any officer of the board and such nomination

would not amount to sub-delegation of power. Section

49(1) of the Air Act was interpreted as meaning that

when the board itself is the complainant, no specific au-

thorisation or resolution of the board authorising a par-

ticular person to file the complaint is necessary.

deepak nitrite ltd vs. state of Gujarat and ors:

The case arose on appeal out of a decision of the Gu-

jarat High Court which had directed industries not in

compliance with the mandates and guidelines issued by

the Gujarat PCB to pay one percent of their maximum

annual turnover of the preceding three years towards

compensation and betterment of environment within a

stipulated time. 

The Supreme Court ruled that although it was in-

disputable that the industrial units in question had not

conformed to the standards prescribed by the Gujarat

PCB, mere violation of the letter of the law did not nec-

essarily mean that there had been environmental degra-

dation. Basing its ruling on the “polluter pays”

principle, the Court said that the quantum of damages

had to be proportional to the environmental damage

caused, and thus, the pollution caused by a unit would

need to be measured before a penalty could be imposed.

The Supreme Court directed the High Court to inves-

tigate further into the damage caused by each unit, be-

fore levying a fine.

residents of sanjay nagar and ors vs. state of ra-

jasthan and ors: Petitioners asked the court to order

closure of various slaughter houses located in Sanjay

Nagar area, and to direct the Rajasthan PCB to take

preventive steps because slaughterhouses create pollu-

tion.

The High Court of Rajasthan allowed the writ and

directed that all illegal slaughterhouses and five

godowns, stocking skins illegally, be closed immediately

and directed the state to file a report after implementa-

tion of the closure order.

pollution Control Board vs. Jadav shop works and

ors: On an appeal from a judgment of a single judge

quashing a closure notice issued by the board.  The

Guwahati High Court dismissed the appeal, holding

that for an industry to come under the purview of sec-

tion 21 of the Air Act, and before exercising of powers

under section 31A, the board has to reach a conclusion

that the industry is emitting air pollutants. But as in the

case no such finding had been arrived at before issuance

of closure notice, the closure notice issued by the board

was invalid as a matter of law.

puBliC nuisanCe

The term “nuisance” as used in law is not capable of

exact definition. However, we can use the working def-

inition that public nuisances adversely affect the general

public or a considerable portion of it. Since the envi-

ronment consists of several shared resources, any dam-

age caused to it by pollution is likely to affect a large

number of people, and as such, environmental pollution

may be considered a public nuisance.

relevant legal provisions and regulatory bodies:

section 268 of the indian penal Code defines public

nuisance as any act or omission which “causes a com-

mon injury, danger or annoyance to the public – or to

the people in general who dwell or occupy property in

the vicinity, thus causing injury, obstruction or annoy-

ance to persons who may have occasion to use a public

right.”

Chapter X-B of the Criminal Procedure Code provides

for fast resolution of cases in which there is imminent

danger to public interest, including cases of environ-

mental pollution.

section 133 of the CrpC empowers a magistrate to

issue an injunction requiring the person causing the

nuisance to cease and desist from carrying on the activ-

ity causing pollution.

Where jurisdictions may overlap, the powers of the

magistrate complement, rather than interfere, with the

powers of the central and state PCBs established under

the Air and Water Acts (see M/s Nagarjuna Paper Mills

Ltd vs. SDM & R.D. Officer Sangareddy, 1987 Cr. L.J.

2071). This allows the magistrate to operate at a local

level, dealing with minor cases of pollution that may

escape the notice of the pollution control boards.



special or local laws: injured parties can also seek

remedies under special or local laws, as per the Supreme

Court’s judgment in Kachrulal Bhagirath Agrawal and

others vs. State of Maharastra and others.

puBliC nuisanCe Case summaries:

The following are the landmark judgments relating to

public nuisance in the period 2004–2005:

ram pal vs. state of punjab and ors: An appeal

from an order of the trial court directing the petitioners

to stop the operation of a Hadda Rori (a spoil heap,

traditionally found on the outskirts of most villages and

towns in Punjab & Haryana, where animal carcasses are

dumped, and where the skinning and collection of

bones from the carcasses provided the primary means

of livelihood for the lowest castes) and remove all the

carcasses/animal skins/bones and any other material

causing foul smell in the vicinity of G T road/national

highway.  The plaintiffs pleaded that another unit, sit-

uated opposite the applicant’s unit, ran the same busi-

ness but no action had been taken against it. The High

Court of Punjab and Haryana dismissed the appeal stat-

ing that if one person has committed a wrong, another

person does not acquire the right to commit a similar

wrong.

Bhopal prasad deo vs. state of Jharkhand and anr:

The question before the court was whether a poultry

farm run from private premises was a public nuisance,

as defined under section 133 (1) (b) of the criminal

procedure code. The court said that the question could

be decided only on factual evidence and after taking the

view of the community, which had not been done in

the present case, and directed the responsible officials

to do so.

kachrulal Bhagirath agrawal and others vs. state

of maharastra and others: Appeal from an order of

the Bombay High Court upholding an order restricting

the appellants from keeping, storing and transporting

chillies in a warehouse because such actions were inju-

rious to the health and physical comfort of the local

community. The Supreme Court dismissed the appeal,

but also cautioned that the right to free and full enjoy-

ment of one’s property cannot be interfered with, ex-

cept on clear and absolute proof that such use is

producing legal damage or harm. As such, a lawful and

necessary trade ought not to be interfered with unless

it is proved to be injurious to the health or physical

comfort of the community.

noise pollution

Noise pollution can be defined as the disturbance pro-

duced in our environment by various kinds of undesir-

able sounds.  Excessive exposure to noise can adversely

affect human health.

relevant legal provisions and regulatory bodies

air (prevention and Control of pollution) act,

1981, – Section 2(a), as amended in 1987, added noise

to the definition of “air pollutant,” thus enabling the

pollution control boards to regulate noise under the

Act.

environment (protection) act – Section 6(2)(b) em-

powers the central government to make rules regulating

the maximum allowable limits of noise in different

areas.

Central motor vehicle rules, 1989 contain provi-

sions for reducing vehicular noise pollution.

rule 119 bans the use of multi-toned horns or those

that make a shrill, loud or alarming noise.

rule 120 requires all motor vehicles to be fitted with

silencers and the rules also specify the maximum per-

missible noise levels for different categories of motor

vehicles.

noise pollution (regulation and Control) rules,

2000 were framed to maintain ambient air quality stan-

dards by regulating noise pollution. Section 2 (c) of the

rules provides for an officer authorised by the central

or state government who will be responsible for enforc-

ing the law relating to noise pollution.

noise pollution Case summaries

The following are the landmark judgments relating to

noise pollution in the period 2004–2005:

k n neelamandan namboodiri and ors, etc vs.

state of kerala and ors: A consolidated case where

the Supreme Court ruled against three separate peti-

tioners who had questioned the justification of police

officials initiating prosecution against state carriage op-

erators for using air horns. The Court ruled that section

3 of the Environmental (Protection) Act, 1986, em-

powers the central and state governments, through the

appropriate officials, to take necessary measures to pro-

tect and improve the quality of the environment by pre-

vention, control and abatement of noise pollution.  The

Court added that a particular type of horn, such as the

air horns at issues in these cases, need not be explicitly

forbidden under the Motor Vehicles Act, 1988, for it
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to come within the ambit of the same.

Jackson and Company vs. union of india and

manoj Gupta vs. Central pollution Control Board:

Petitioners, who were manufacturers of diesel generator

sets, asked the Delhi High Court to quash rule 2(c) of

the Environmental Protection Second Amendment

Rules, 2000, which made it mandatory for manufactur-

ers to provide the sets with integral acoustic enclosure

at the manufacturing stage.  Petitioners argued that

such enclosures were the obligation of the consumer.

The Court rejected the petition.

noise pollution--  implementation of the laws for

restricting use of loudspeakers and high volume

producing sound systems: Petitioner sought better

implementation of noise pollution laws. The Supreme

Court seized the opportunity to review noise pollution

laws in India along with the harmful effects of noise

pollution, laying special emphasis on the pollution,

noise or otherwise, caused by the use of firecrackers.

The Court stated that fireworks were a special case as

their use led to air pollution both in the form of noise

and smoke. The excessive use of fireworks in India, on

religious festivals especially, had now become a public

hazard. No one can justify noise pollution by claiming

that they have a fundamental right to speech and ex-

pression. This exercise of this right can be reasonably

restricted when it infringes upon other fundamental

rights, as is the case in the use of fireworks.  The Court

also decided that there would be no relaxation of the

rules laid down relating to firecracker use for religious

reasons.  Permitting such relaxations would make the

law difficult to implement. 

The Court banned the use of sound emitting fire-

crackers from 10:00 pm to 6:00 am. Moving beyond

the specifics of the case, the Court also issued direction

regarding the use of horns, instruments, privately

owned sound systems and the noise level limit at public

places. The states were directed to make provision for

seizure and confiscation of loudspeakers, amplifiers and

such other equipments as were found to be creating

noise beyond the permissible limits. The court recom-

mended noise pollution awareness programmes in ed-

ucational institutions so as to reduce the menace of

noise pollution in the future.

forum, prevention of environmental and sound

pollution vs. union of india (uoi) and another

(2005): Appeal from the High Court of Kerala which

had ruled in favour of the petitioners.  Persons who

wished to use loudspeakers for, among other things,

broadcasting of religious sermons, bhajans, etc., chal-

lenged the constitutional validity of rule 5(3) of the

Noise Pollution (Regulation and Control) Rules, claim-

ing that it was violative of Article 21 of the Constitu-

tion and went against the judgment of the apex court

in In Re: Noise Pollution. 

The high court cited several religious texts to make

the point that forced audiences by the use of loudspeak-

ers are not encouraged by the major religions in India.

The Supreme Court upheld the high court’s decision

and also instructed the state to specify in advance the

number and particulars of the days on which exemp-

tions would be operative, and not to grant exemptions

in silent zone areas.

hazardous industries

For India’s development model to be sustainable, in-

dustries using hazardous substances, or releasing haz-

ardous wastes must have proper facilities for storage,

transport, disposal or recycling of these chemical haz-

ards. Apart from hazardous wastes generated by our

domestic industries, a regulatory structure for imported

wastes is urgently needed.  Developing countries such as

India, with generally low environmental awareness and

with weak laws and/or inefficient enforcement mecha-

nisms, are increasingly becoming ‘safe havens’ where haz-

ardous waste is dumped or where hazardous industries

relocate themselves from countries with strict regulations.

A recent controversy involved the extremely dan-

gerous ship breaking industry. Alang, in Gujarat, is the

world’s largest ship-breaking facility where half of the

world’s ships are sent after retirement for dismantling.

While the industry is extremely profitable for the own-

ers, it causes severe environmental pollution and is re-

sponsible for grave human rights violations. Ships laden

with asbestos and other toxic chemicals are dumped on

India’s shores, often in clear violation of international

laws and norms, and the workers at Alang suffer from

innumerable diseases while dismantling them. An asso-

ciated human rights issue is the use of children as work-

ers in highly dangerous industries.

relevant legal provisions and regulatory bodies:

hazardous waste (management and handling)

rules, 1989 aim at regulating the use of, trade in, dis-

posal and import of hazardous substances and making

the state PCBs the main regulatory bodies where haz-

ardous wastes are concerned.
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environment proteCtion aCt:

section  2 (e) defines hazardous substances.

section 8 requires everyone handling hazardous sub-

stances to comply with whatever procedure or safe-

guards that have been prescribed by the responsible

authorities.

hazardous industries 

Case summaries

Following are the landmark judgments relating to haz-

ardous industries in the period 2004–2005:

manbodh mahto vs. union of india and ors: Peti-

tioner asked the High Court of Jharkhand to restrain a

contractor from operating a hot-mix plant because such

plants were classified as being a hazardous industry as

per the expert committee of the central PCB.  The court

denied the petition, ruling that it was not for the court

or the expert committee to decide if a particular plant

is polluting, and since the state PCB had no objection

to the plant, its operation was allowed.

mC mehta vs. union of india: Public interest litiga-

tion regarding the existence of unauthorised industrial

activity in residential areas of Delhi.  The Supreme

Court issued various directions to the central govern-

ment to finalise a list of permissible household indus-

tries falling in category ‘A’ within a period of three

months and allot industrial plots to the 6,000 industrial

units on the waiting list within one year, to close all in-

dustrial units except household industry in

residential/non conforming areas in Delhi, to discon-

nect water and electricity connections of the industrial

units found operating after the due date of closure, and

in case of continuance of industrial activity, to seal

premises within a period of one month.  The court also

ordered the government to appoint a monitoring com-

mittee to oversee the implementation of the aforesaid

directions.

soma vs. Geologist: Petitioners challenged conditions

imposed by the state geologist while granting quarrying

permit.  The High Court of Kerala denied the petition-

ers’ prayer, holding that the conditions imposed by the

geologist are valid, as industries driven by the profit

motive do not fit within the framework of sustainable

development.  The court noted that the concept of sus-

tainable development is now ingrained in environmen-

tal jurisprudence, in India and internationally.

dindigul spinners vs. tamil nadu: Petitioners

prayed for the quashing of the GOs that categorised

polluting industries into categories, and asked the court

to direct the state PCB to institute a transparent system

as the current system was arbitrary.  The court ruled

against the petitioners, holding that Tamil Nadu’s cat-

egorisation scheme was based on polluting potential,

and that the policy was in no way arbitrary.

radiation

Radiation of the type that needs to be regulated causes

ionizations in the molecules of living cells. This results

in certain abnormal reactions within the cells, which

may cause damage at the genetic level. Damage caused

by high doses of radiation is not easily repairable by the

body, and the cells either die or change permanently.

These changed cells are responsible for the creation of

abnormal, cancerous cells. High doses of radiation may

also cause tissue failure, immune system failure, nausea,

diarrhoea, vascular failure, and death.

relevant legal provisions and regulatory bodies

atomic energy act, 1962: The primary legislation

covering all aspects of radiation.

section 17 enables the central government to make

rules as required in order to protect the health of the

people whose work involves exposure to radiation and

radioactive substances, as well as to protect the envi-

ronment by ensuring safe disposal of all radioactive sub-

stances.

sections 3(c) and 3(d) are controversial sections, al-

lowing the central government to keep the work done

relating to atomic energy, research and production, as

classified information. This discretionary power of the

government makes it difficult for interested people to

access information, even though the work could be af-

fecting their lives and health directly.

radiation protection rules, 1971 make several safety

provisions.  Section 12 instructs employers to have a

radiological safety officer with the power to investigate

and report on any activity resulting in harmful or unsafe

radiation.

atomic energy regulatory board (aerB) was estab-

lished in 1983 with the objective of ensuring that the

presence of ionizing radiation and the use of nuclear en-

ergy in India do not cause unacceptable impact on the

health of workers, members of the public and the envi-

ronment. The board derives its regulatory powers from

the provisions of the Atomic Energy Act.
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radiation Case summaries

Following are the landmark judgments relating to Ra-

diation in the period 2004–2005:

Citizens for a Just society vs. union of india and

ors: In the wake of the Indian Ocean tsunami, peti-

tioners claimed that the Trombay nuclear facilities were

located in an earthquake and tsunami prone zone in vi-

olation of safety norms, and that the respondents had

been negligent in implementing safety provisions, re-

sulting in large-scale pollution of the water and soil in

the area.  Petitioners demanded the shifting of the

strategic application activity out of Trombay, stopping

of fuel reprocessing activity, and establishment of an in-

dependent agency to monitor Thane creek. The gov-

ernment responded that the tsunami had no effect on

the nuclear facilities at Kalpakkam and the built-in

safety features and procedures had worked as per expec-

tations, and so the same could be expected of the Trom-

bay facility. The government denied the allegations that

radioactive contamination was spreading in the food

chain, and that Thane creek had become highly radioac-

tive because of nuclear effluents. 

The government also submitted that the earth-

quake potential of the area had been taken into consid-

eration during construction, and that appropriate safety

measures had been taken.  The court held that the ex-

planations contained in the government’s reply affidavit

were sufficient and that it did not feel it would be ap-

propriate to probe the matter any further. The petition

was dismissed.

people’s union for Civil liberties and another. vs.

union of india (uoi) and ors: Appeal to the

Supreme Court from an order of the Bombay High

Court dismissing appellants’ writ application claiming

right of access to copies of AERB reports to get infor-

mation on safety defects and weaknesses.  The petition-

ers challenged section 18 of the Atomic Energy Act as

ultra vires Constitution of India because section 18 con-

ferred “unguided, uncanalised or wide power in exercise

of discretion in notifying a document as secret docu-

ment.” The Supreme Court dismissed the appeal hold-

ing that the situation did not warrant any restriction on

the right of the government to classify information as

secret in the interest of the security of the State.

wildlife and forests

Forest conservation and wildlife protection are closely

correlated, as any human activity affecting forestland

must necessarily have an impact on any form of life re-

siding in those forests. Similarly, any plan or agenda to

conserve wildlife must necessarily involve the conserva-

tion of their most common natural habitat, forests. The

Constitution of India asks citizens to “protect and im-

prove the natural environment including forests, lakes,

rivers and wildlife and to have compassion for living

creatures” as a fundamental duty.

relevant legal provisions and regulatory bodies

indian forest act, 1927

Constitution of india, article 48-a mandates that

the state shall endeavour to protect and improve the en-

vironment and safeguard the forest and wildlife of the

country.

forest (Conservation) act, 1980 restrains state gov-

ernments from breaking up or clearing up of any forest-

land or portion thereof for non-forest purposes, such

as cultivation, or any purpose other than reforestation,

without permission from the centre.

wildlife (protection) act of 1972 provides for the

protection of wild animals, birds and plants. Barring a

few well-defined special cases (e.g., the killing of ver-

min, as defined under schedule V of the Act) it bans

the hunting of and trade in all wild animals and birds.

Citizens are encouraged to protect wildlife by making

offences under this Act cognizable and non-bailable,

thus allowing a witness to an offence to arrest the of-

fender.

The Wildlife Protection Act directs states to con-

stitute a wildlife advisory board, director of wildlife

preservation, and a chief wildlife warden. The duties of

the wildlife advisory board include establishment and

operation of sanctuaries, national parks and closed areas

and formulation of the State’s preservation policy. 

wildlife and forests 

Case summaries:

Following are the landmark judgments relating to wildlife

and forest conservation in the period 2004–2005:

nilamber sahu & anr. vs. state of Jharkhand &

ors: Jharkhand terminated mining leases in an area

that had been notified as a sanctuary.  Petitioners asked

the High Court of Jharkhand to set aside the state’s

order on the grounds that the leases had been granted

before the area was declared a sanctuary. The court said

that on balance, environmental protection carried more

weight in this instance and ruled against the petitioners.

pu. C. thangmma vs. the state of mizoram & ors:
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Petitioner alleged that high-profile individuals were

killing rare wild animals, and the chief secretary, forest

department, had been directed by the chief minister not

to pursue the matter. The Guwahati High Court ruled

that the chief secretary was duty bound to follow the

law and could not refuse to perform his duties.

surendra purty & 2 ors. vs. state of orissa & 5

ors: Petitioners asked the High Court of Orissa to

order the state to sanction them land that they had

farmed on for a long time and from which they were

now being evicted due to the land being declared part

of a protected forest.  The court refused to take a stand

on the matter and did not admit the petition.

essar oil ltd vs. halar utkarsh samiti and ors.:

Appeal via special leave petition filed by Essar against

the Gujarat High Court division bench order of July

2000, cancelling the clearances granted for laying

pipelines under sections 29 and 33 of the Wildlife Pro-

tection Act, 1972, through the Marine national park

and sanctuary. The Supreme Court ruled in favour of

Essar, holding that there being no prior presumption

of destruction of wild life in the laying of pipelines, it

could not be said that invariable consequence of laying

pipelines through ecologically sensitive areas would be

destruction or removal of wild life. The court noted that

if the damage is irreversible, it amounts to destruction

and no permission may be granted, but here, according

to the Court, the evidence on record indicated that the

state government and Essar had taken precautions so

that the pipeline route caused minimal and reversible

damage to the wild life.

state of kerala and anr. vs. m/s popular estates

and anr: Appeal by the state of Kerala against a judg-

ment of Kerala High Court setting aside the judgment

of the forest tribunal and requiring the state to hand

over possession of a large area of land to respondent de-

veloper. The Supreme Court restored the original ap-

plications before the forest tribunal, holding that the

finding of the forest tribunal on the issue of the juris-

diction is correct and needs to be upheld, and directed

the state to decide the claims of the respondents in ac-

cordance with the law in the light of the evidence al-

ready before the forest tribunal.

kamla kant pandey vs. prabhagiya van adhikari

and ors: Petitioner challenged the cancellation of a

mining lease granted to them.  The High Court of Al-

lahabad, considering whether the state is justified in

cancelling the mining lease granted to the petitioner,

elaborated on the power of the state in granting mining

operations in wild life sanctuary areas. The court held

that unless and until the boundaries of the wildlife sanc-

tuary are defined, the mining cannot continue, and di-

rected the state to ascertain the boundaries within six

weeks. The court further ruled that if the mining area

falls within the boundaries, the petitioner would need

to get permission from the state’s chief wildlife warden

before commencing operations.

t.n. Godavarman thirumalpad vs. union of india

and ors: Appellants challenged the validity of the rec-

ommendations made by central empowered committee

(CEC) in its report dated March 20, 2006. They ob-

jected to the directions given by the CEC to destroy all

the fish tanks and to prohibit pisciculture in the Kolleru

lake sanctuary.  The appellants argued that they had

made huge investments in the area and that the mud

bunds set up with the collector’s permission were a part

of the traditional methods of fishing. They urged that

a balance must be struck between preservation of the

lake and livelihood of the people depending on aqua-

culture and pisciculture.  The court upheld the recom-

mendations of the CEC report and directed the state

government and its officers to implement the directions

of CEC, to stop the use or transportation of inputs for

pisciculture and to destroy all fish tanks in the area start-

ing from April 20.

state of tamil nadu vs. kaypee industrial Chemi-

cals (p) ltd. – The petitioner, the state of Tamil Nadu,

appealed from the ruling by a single judge that allowed

respondent industrial concern to continue manufactur-

ing lime using chunks of dead coral collected by local

fisher folk.  The petitioner contended that all corals

were included in the Schedule I, part IV A of the

Wildlife (Protection) Act, and should be considered

wild life. 

The court held that the chunks being collected

were the outer skeletons of the dead marine animal that

built coral reefs, and as such, cannot be considered as

“wildlife” or “wild animal” as defined in the Act.  The

court further ruled that since Kaypee did not mine the

corals, nor did it seem from the evidence that they

caused destruction of any habitat, their activities could

not be said to be violative of the provisions of the 

Wild Life (Protection) Act.  Thus, as long as Kaypee 

continued to buy the lifeless corals, and did not damage

the living corals, they were carrying on a legitimate

business.
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urBan planninG 

The various judgments expanding the scope of the right

to life by reading in it the right to live in a clean city,1

the right to enjoy a decent environment and a reason-

able residence,2 as well as the right to live in a well

planned hygienic environment3 have called attention to

the importance of urban planning. Since urban plan-

ning has a direct long-term effect on people, they are

encouraged to participate in the planning process by al-

lowing them to make objections to the first draft of the

development plan released by the planning authority.

Affected residents also have the right of approaching

the court in order to enforce the implementation of a

plan, as the declarations in the plan become mandatory

obligations once it has been sanctioned and finalised by

the state government.

relevant legal provisions and regulatory bodies

Much of the law relating to urban planning is state leg-

islation, as the states are considered competent to make

laws on such subjects. Central legislation on town plan-

ning, for Delhi and for the union territories, is also ad-

visory and recommendatory in nature. State

governments formulate town-planning laws with the

help of local bodies. The planning authorities of each

town are responsible for creating the town planning

acts, for preparing development plans, releasing them

for review by the general public and then implementing

them. They are given broad discretionary powers with

respect to town planning and decide the allocation of

land for industrial, residential, or public purposes such

as hospitals, parks and schools. Once a developmental

plan has been prepared and published in accordance

with the law, property owners of an area can only use

their property in accordance with and in conformity

with the provisions of the applicable developmental

plan.

urBan planninG Case summaries

Judgments relating to Urban Planning in the period

2004–2005:

“Brajesh sharan sharma vs. the patna regional

development authority and ors: Petitioner com-

plained about the pollution and other problems due to

unauthorised construction.  The High Court of Patna

ruled in favour of the petitioner and expressed concern

about the irregularities & illegalities in the urban plan-

ning.  The court appointed a commission for proper in-

quiry into the matter with professional help.

Cs kuppuraj and ors. vs. the state of tamil nadu,

ramaniyam real estates ltd. vs. the union of

india and foundation for fair practices in property

development vs. the union of india: Ruling in

these consolidated cases, the High Court of Madras

held that planning the location of new government of-

fice buildings is a policy decision that must be left en-

tirely to the appropriate government entity.  But the

court also said that the government couldn’t create and

enforce restrictions with retrospective effect.

Gajanand sharma vs. state of Jharkhand and ors:

Petitioner filed a PIL seeking direction to opposite par-

ties to ensure that no sewerage or effluent is drained to

the public pathway in a residential area.  A small-scale

industrial unit that manufactured soap filed a parallel

writ challenging the notice issued by the pollution con-

trol board, on the ground that the industrial unit was

instituted first and the residential area came up later.

The High Court of Jharkhand dismissed the writ filed

by the soap-manufacturer, allowed the PIL and ordered

the manufacturer to restrain from operation till the req-

uisite pollution control devices are adopted and neces-

sary consent is obtained.

— November-December 2006
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Judicial Assault Against Poor
If recent judgments on Narmada, slum demolitions, evictions 
of hawkers and rickshaw-pullers are any indication, the judiciary,
instead of upholding the rights of the poor, is spearheading the
assault against them. Violated and unable to take it anymore, 
some are taking to violence.

p ra s h a n t  B h u s h a n

The Supreme Court of India, till not so long ago, used
to wax eloquent about the Fundamental right to life
and liberty guaranteed by Article 21 of the Constitu-
tion to include all that it takes to lead a decent and
dignified life. They thus held that the right to life in-
cludes the right to food, the right to employment and

the right to shelter: in other words, the right to all the basic necessities
of life. That was in the roaring 80’s when the court gave a series of path
breaking judgments; Olga Tellis (where it held that even pavement
dwellers have the right to resettlement and a right of hearing before
they are evicted); the Asiad workers case, where it held that non pay-
ment of minimum wages to the workers violated their right to life; the
Bandhua Mukti Morcha case, where it was held that workers cannot be
kept in bondage because of loans they had taken from their employers;
in Vishaka where while giving a liberal interpretation to sexual harass-
ment of women in the workplace, they held that international covenants
signed by India can be read into domestic law. A new tool of Public In-
terest Litigation was fashioned where anyone could invoke the jurisdic-
tion of the courts even by writing a post card on behalf of the poor and
disadvantaged who were too weak to approach the courts themselves.
It seemed that a new era was dawn ing and that the courts were emerg-
ing as a new liberal instrument within the State to provide the poor
some respite from the various excesses and assaults of the executive. 

Alas, all that seems a distant dream now, given the recent role of the courts in not just

failing to protect the rights of the poor that they had themselves declared not long ago, but

in fact spearheading the massive assault on the poor, particularly since the era of economic

liberalisation. This is happening in case after case, whether they are of the tribal oustees of

the Narmada Dam, or the urban slum dwellers whose homes are being ruthlessly bulldozed

without notice and without rehabilitation, on the orders of the court, or the urban hawkers

and rickshaw pullers of Delhi and Mumbai who have been ordered to be removed from the

streets again on the orders of the court. Roadside hawkers are being evicted on the orders of

the courts (which will ensure that people will shop only in these shopping malls). All this is



being done, not only in violation of the rights of the

poor declared by the courts, but also in violation of the

policies for slum dwellers and hawkers which have been

formulated by the governments. Sometimes these ac-

tions of the court seem to have the tacit and covert ap-

proval of the government (and the court is being used

to do what a democratically accountable government

cannot or dare not do), but occasionally they are against

the will of the government. Let us examine a few of

these cases.

In the main judgement of the Narmada Bachao

Andolan case on the Sardar Sarovar Dam, the majority

judges in the Supreme Court ruled in October 2000,

that the project need not be reviewed, despite Justice

Bharucha holding that a cost benefit analysis of the

project had never been done, since even the environ-

mental impact studies had not been done. While giving

the go ahead for the project, the majority judges justi-

fied it by saying that the Narmada water disputes tri-

bunal’s award had given a very humane and land based

rehabilitation package for the oustees of the project

which must be implemented, and which will ensure that

the oustees will be better off after their displacement

and rehabilitation. They also ruled that the award that

mandated that rehabilitation must precede submer-

gence and displacement must be adhered to at all costs. 

In 2002 however, the NBA went to court again

against the permission to raise the height of the dam,

when it was clear from the government’s own records

and reports that the oustees to be submerged at that

level had not been rehabilitated. The court first ad-

joured the matter because of a difference of opinion be-

tween the judges hearing the case, and finally, Justice

Kirpal, who had written the majority judgement in

2000, dismissed it by saying that NBA could not ap-

proach the court on behalf of the oustees, who had to

come on their own after ventilating their grievance be-

fore the Grievance Redressal Authorities (GRA). The

whole basis of PIL developed over the last 25 years,

which allowed any public spirited person to approach

the court on behalf of persons too weak to approach

the courts themselves, was casually set at naught for

these Narmada oustees. And, of course, the construc-

tion and submergence went on without rehabilitation. 

In 2004, when permission was given to construct

the dam to 110 metres, some of the affected oustees

from two villages approached the apex court again after

having gone through the motions of having first ap-

proached the geriatric and moribund GRA of Madhya

Pradesh, which would either keep their grievances

pending or dispose them off on the basis of the claims

of the authorities, without bothering to get a field ver-

ification done. Two of the grievances of these oustees

were, that the authorities and the GRA were not offer-

ing rehabilitation to the major sons of oustees and to

those whose lands and houses would be temporarily

submerged during the monsoon. The court finally ruled

in 2005 that the temporarily affected oustees as well as

the major sons were entitled for rehabilitation. How-

ever, again the construction was allowed to go on, re-

sulting in the lands and homes of thousands of families

getting submerged without rehabilitation. 

In March 2006, the Narmada Control Authority

gave permission for raising the height of the Dam to

122 metres, which would result in the submergence of

another 15 thousand additional families. This, when

Madhya Pradesh had not offered cultivable agricultural

land to virtually anyone, and none of their rehabilitation

sites were ready with the infrastructure of roads, water

supply, electricity, and sanitation. It took more than a

month long agitation and an indefinite fast by Medha

Patkar for the prime minister to send a team of three

ministers to the valley to verify the facts. The team

made a hurried visit to 7-8 rehabilitation and submer-

gence sites and gave a scathing report pointing out that

virtually none of the oustees had been resettled and

none of the rehabilitation sites were even ready to house

the oustees. In the Narmada review committee, con-

sisting of the chief ministers of the four states and union

ministers of water resources and environment, there

was a split on party lines, with the BJP chief ministers

voting to continue construction and the three UPA

members voting to stop it. The matter was referred to

the prime minister who had been designated by the

Supreme Court as the final authority in such a situation.

Manmohan Singh however preferred to duck his re-

sponsibility and passed the buck to the Supreme Court

which was due to hear a petition by the affected oustees

a few days later. 

The Supreme Court, which was originally due to

hear the matter on the April thee, had earlier postponed

it to April 17, citing the non availability of the bench

to hear the matter. This was done despite being told

that the ongoing construction would submerge an ad-

ditional 150 families by every day of construction. On

April 17, the report of the group of ministers which
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had reported the gross and total failure of rehabilitation,

was placed before the court which again adjourned the

case by two weeks, giving the states more time to reply.

Meanwhile, the construction was allowed to go on.

On May one, the court heard detailed arguments

after the counter affidavits of the states had been filed.

On behalf of the oustees, it was pointed out that it was

the admitted position that virtually no oustee had been

provided land for land. More than 90 per cent of those

entitled for land had been given only cash compensa-

tion. And more than 90 per cent of these had been so

far given only half of their cash entitlement with which

they could not even buy half hectare of land despite

being entitled for two hectares. The Award mandated

that rehabilitation had to be completed a year before

submergence. It was also admitted by Madhya Pradesh

government in its affidavit that many rehabilitation sites

meant for these oustees were incomplete and lacked

basic infrastructure. It was also pointed out to the

court, that Gujarat’s claim that the additional height of

the dam was necessary for providing additional water

to the drought prone regions of Gujarat was bogus,

since Gujarat was being able to use only 10 per cent of

the water already available from the existing height of

Sardar Sarovar on account of the hopelessly incomplete

canals and water pipelines. 

The court first adjourned the case further to May

eight, and then observed that since facts were disputed,

they would like to have the report of the three member

committee, formed by the prime minister and headed

by former CAG, V N Shunglu. This committee is sup-

posed to give a report on the state of resettlement of

the oustees to the prime minister by the end of June.

The court therefore adjourned the matter to July 10,

after which they would decide whether the construction

of the dam was legal or not. Meanwhile, the construc-

tion would continue and be completed by the end of

June. In other words, after the dam was completed and

the oustees submerged, the court would decide whether

the construction was legal or not! This, after the admis-

sion Madhya Pradesh government that many of the re-

habilitation sites were not ready, and after the scathing

report of the group of ministers. The court’s behaviour

in first refusing to hear the matter, then repeatedly ad-

journing it, then allowing the construction to be com-

pleted on the specious ground that they needed the

report of the Shunglu Committee, clearly demonstrated

a total lack of sensitivity to the oustees and the complete

subordination of their rights to the commercial interests

of those industrialists led by Narendra Modi who are

eyeing the Narmada waters for their industries, water

parks and golf courses. The gap between the rhetoric

and the actions of the court could not be more yawn-

ing. 

Meanwhile, as the Narmada oustees were being

submerged without rehabilitation, a massive pro-

gramme of urban displacement of slum dwellers with-

out rehabilitation was being carried out in Delhi and

Bombay, also on the orders of the high courts. Some-

times on the applications of upper middle class

colonies, sometimes on their own, the courts have been

issuing a spate of orders for clearing slums by bulldoz-

ing the jhuggis on the ground that they are on public

land. Some of this is being done with the tacit approval

of the government, such as the slums on the banks of

the Yamuna in Delhi which are being cleared for mak-

ing way for the constructions for the commonwealth

games. But elsewhere the demolitions are being ordered

despite the government saying that the slum dwellers

are entitled for rehabilitation on the government’s own

policy and that right now they do not have the land to

rehabilitate them. Instead of stopping the demolitions

in such circumstances, the Delhi High Court has or-

dered the demolitions to continue. And all this, without

even issuing notices to the slum dwellers, in violation

of the principles of natural justice. 

The matter was taken to the Supreme Court, where

it was pointed out that the High Court’s orders were

in violation of at least two rights of the slum dwellers,

which had been reiterated by the courts in a series of

judgements of the ‘80s and ‘90s, starting with the pave-

ment dwellers case of Bombay in 1984, where the apex

court had held that poor persons occupying public

pavements had a right to be heard before eviction and

if they had been there for a considerable time, they had

a right to be given alternative places, prior to their evic-

tion. However, ignoring the jurisprudence developed

over two decades by it, the court dismissed the petitions

and orally observed that nobody asked these persons to

come to Delhi, if they could not afford housing here,

and that they have no right to occupy public land.  This

was not all. The Court’s relentless assaults on the poor

continued with the Supreme Court ordering the evic-

tion of Hawkers from the streets of Bombay and Delhi.

Again, turning their backs on Constitution bench

judgements of the court that hawkers have a fundamen-
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tal right to hawk on the streets, which could however

be regulated, the court now observed that streets exist

primarily for traffic. They thus ordered the municipality

and the police to remove the “unlicenced hawkers”

from the streets of Delhi, all this again without any no-

tice or hearing to the hawkers. This effectively meant

that almost all the more than 1.5 lakh hawkers would

be placed at the mercy of the authorities, since less than

three per cent had been given licences. 

More recently, the Delhi High Court has ordered

the removal of rickshaws from the Chandni Chowk

area, ostensively to pave the way for CNG buses. This

order will not only deprive tens of thousands of rick-

shaw pullers of a harmless and environmentally friendly

source of livelihood, it will also cause enormous incon-

venience to tens of thousands of commuters who use

that mode of transport. 

The country today is living through a phase where

the country’s billionaires are growing as rapidly as farm-

ers suicides in the countryside; where opulent shopping

malls, commercial complexes and futuristic IT cities are

coming up on land which the poor are being forced to

vacate. Thus, the poor are being deprived of the only

real resources that they have, land, and are being made

homeless and destitute in order to feed the greed of the

wealthy. All this is being accomplished with the help of

the courts, with the courts often leading the assault.

This has bred and is continuing to breed enormous re-

sentment among the poor and the destitute. Feeling

helpless and abandoned, nay violated, by every organ

of the State, particularly the judiciary, many are com-

mitting suicides, but some are taking to violence. That

explains the growing cadres of the maoists who now

control many districts and even states like Chhattisgarh.

The government and the ruling establishment thinks

that they can deal with this menace by strong-arm mil-

itary methods. That explains why the government relies

more and more on the advice of former policemen and

why there is a talk of using the army and air force

against the maoists. Tribals in Chhattisgarh are being

forced to join a mercenary army funded by the State by

the name of Salva Judum to fight the maoists. But all

this will breed more maoists. No insurrection bred out

of desperation can be quelled by strongarm tactics. The

very tactics breed more misery and desperation and will

push more people to the maoists. 

Unless urgent steps are taken to correct the course

that the elite establishment of this country is embarked

upon, we will soon have an insurgency on our hands

that will be impossible to control. Then, when the his-

tory of the country’s descent towards violence and

chaos is written, the judiciary of the country can claim

pride of place among those who speeded up this

process. 

— June-July 2006
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Magic Seeds
While the government is trying its best to make us believe that the
patent regime will begin another boom in agriculture, a solid mass
of protests by NGOs and civil society groups is highlighting the
cruelty and negative impacts on farm sector and bio-diversity. 

H A R S H  D O B H A L

Chipko movement hit the headlines in the 1970s and
now it is written in golden letters of ecological
movements across the globe. For the world it is part
of memory and nostalgia, but not for the people of
Garhwal. They still derive lessons from it and con-
tinue to better their lives by adding to the prevailing

ecological wisdom by the day.

Chipko lives on - thriving and pulsating, challenging and sustaining. The men and

women who once hugged trees to save them from commercial felling, continue their struggle

to save nature and its children, local diversity and culture. The slogan, 

“Kya hain jangal ke upkar: 

pani, mitti aur bayar, 

ye hain jeene ke aadhar

What do forests bear: 

water, soil and air; 

these are the basis for life

that reverberated in the villeys of Garhwal Himalayas for the world to take notice in the

1970s, is still echoing 30 years on, in the Hewalghati valley of Tehri Garhwal. This time in

the form of the Beej Bachao Andolan (Save the Seeds Movement). After the so-called success

of the green revolution, High Yielding Variety (HYV) seeds were being introduced all over

the country and cash-crop driven agriculture was destroying traditional farming. 

Crop yields of the HYV started becoming less in Garhwal, while soil fertility was de-

clining and dependence on toxic chemicals was increasing. The ecosystem was also severely

damaged. As a result, Chipko activist and a local farmer, Vijay Jardhari, and other activists

from Jardhargaon and nearby areas of Tehri Garhwal, formed the Beej Bachao Abhiyan, later

re-named as Beej Bachao Andolan (BBA), to revive traditional farming methods and rejuve-

nate agricultural diversity. The aim was to create awareness about ‘modern but destructive’

agriculture practices, search and conserve indigenous seeds and promote traditional and sus-

tainable farming. In the beginning, like others, former Chipko activists from Henwalghati

also used high yielding seeds in the eighties. Having reaped bumper crops in the beginning,
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they soon realised that productivity was declining and

more and more chemicals and fertilizers were needed

to sustain the yield. “As we understood the problem

with the HYV crops, we wondered where the tradi-

tional seeds had vanished? We realised that what we had

achieved through Chipko, was going down the drain

through new technologies in agriculture. This realisa-

tion led to the birth of BBA,” says Jardhari.

“It was an easy choice to discontinue the cultiva-

tion of chemical-dependent seeds, but the challenge was

to convince other farmers. We had several meetings to

explain to the people that these new agricultural tech-

niques were harmful,” Jardari says. “As we learnt more,

we were shocked. I could find only two varieties of local

paddy available in my village.” 

This shocking realisation was followed by long ar-

duous treks or food marches  to distant villages to look

for local, traditional, and diverse seeds. To the far-flung

areas where HYV seeds were yet to reach. The activists

collected different kinds of seeds. They also asked peo-

ple to conserve rare seeds. These yatras also became oc-

casions for cultural re-assertion, reciting folk stories,

re-thinking oral traditions, poems, songs and reviving

collective wisdom.

Now BBA, a non-formal collective of farmers and

activists, is spread all over Uttaranchal. From the vil-

lages of Jardhargaon, Nagni, Paturi and Rampur in

Henwalghati, it has spread to other areas of Uttaranchal

among non-ngo organisations like Adhar in Almora,

Samudayik Chetna Kendra in Nainital and Vividhara

in Nahikalan in Dehradun. The andolan is responsible

for producing over 200 varieties of rajma, over 350 va-

rieties of rice -- thapchini, jhumkiya, rikhwa, ramjawan,

bangoi, hansraj and lal basmati -- about 30-35 varieties

of wheat, 12 varieties of mandua (finger millet), eight

varieties of jhangora (bharmyard millet), eight varieties

of bhatt (local soyabeen), 12 varieties of makka (corn),

five varieties of gahat (horsegram), eight varieties of

lobia, apart from cheena (hong millet), kauni (foxtail

millet), junyali (pearl millet), rayaance (adjuki bean), til

(seasame), bhangir (perilla), among other local pro-

duce. Most of these seed varieties were going extinct

very fast. The movement has also promoted the use of

traditional farming method called ‘baranaja’ whereby

12 crops are grown simultaneously in the same field.

This unique method provides a security against drought

and crop failure. The practice ensures supply of food

round the year as different crops are harvested at differ-

ent times.  A humble initiative like BBA, which is  not

a part of the multi-billion dollar NGO industry, has

proved that even without funds and resources, those on

the fringes of society can take on the onslaught of glob-

alisation.

— June-July 2005
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Making Water a Human right

The human right to water is indispensable for leading a life
in human dignity and it is a prerequisite for the realisation
of other human rights. The states have to ensure this right
in order to avoid becoming violators of their legal, moral
and ethical obligations

m i l o o n  ko t h a r i
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World Over an estimated 600 million urban
dwellers and over a billion rural persons
today live in overcrowded and poor quality
housing without adequate water, sanitation
drainage or garbage collection. More than
1.2 billion people still have no access to safe

drinking water, and 2.4 billion do not have adequate sanitation services.
This despite that water is essential to human life and to all life on earth,
and that the fresh-water resources are part of the global commons and
a collective resource, not a private commodity to be bought, sold or
traded for profit.

To address the large-scale problem, in a manner consistent with the human rights obli-

gations of States, the Committee on Economic, Social and Cultural Rights in November

2002 adopted its General Comment No. 15 on the right to water.  The Committee underlines

in the General Comment that while "the human right to water is indispensable for leading a

life in human dignity" and that it is "a prerequisite for the realisation of other human rights",

it had nevertheless "been confronted continually with the widespread denial of the right to

water in developing as well as developed countries." The General Comment on the Right to

Water (hereafter G.C.) is a remarkable achievement and a path-breaking legal development.

The main features of G.C.15 are summarised below:

w Declares, " Water should be treated as a social and cultural good, and not primarily as

an economic good". (Para. 11)

w Establishes a delineation of the components of Adequacy based on the requirements

of human dignity, life and health. The G.C. details the following factors that "apply in

all circumstances": Availability - The water supply for each person must be sufficient

and continuous for personal and domestic uses; Quality - The water required for each

personal or domestic use must be safe, therefore free from micro-organisms, chemical

substances and radiological hazards that constitute a threat to a person's health; Ac-

cessibility - Water and water facilities and services have to be accessible to everyone

without discrimination. (Para 12)

w Enhances and clarifies the content of the internationally recognised human rights to

food, health and housing by elaborating on the human right to water to include free-

doms and entitlements to drinking water, water for household purposes, water for

agriculture purposes and sanitation. (Para 7)

w Establishes the relationship of the right to water with the human rights to life and

human dignity. (Para 3)

w Utilises the foundational human rights principles of 'non-discrimination and equality'

and 'non-retrogression'. 

w The G.C. also reinforces and develops principles of State conduct and obligations

stemming from their commitments to international human rights instruments, such

as 'immediate obligations'; 'utilisation of maximum available resources' and the obli-

gations of the State to 'undertake steps' to 'progressively realise' the human rights in

the Covenant on Economic, Social and Cultural Rights related to the right to water.

w Considerably assists in forging the link between human rights and environment by

recognising the role of protection of biodiversity and the respect for Multilateral En-

vironmental Agreements ( MEA's). 



w The G.C., for example, calls for States to 'adopt

comprehensive and integrated strategies and

programmes to ensure that there is sufficient and

safe water for present and future generations'....

'And that such programmes may include... as-

sessing the impacts of actions that may impinge

upon water availability and natural-eco systems,

such as collate changes, desertification and in-

creased soil salinity, deforestation and loss of bio-

diversity' (Para 28).

w In keeping with the inherent human rights basis

of the Covenant, imbibed with respect for the

protection of the right to human dignity, the

G.C. places emphasis on the freedoms and enti-

tlements accrued on people as a result of the

recognition of the right to water. 

w The G.C. explains freedoms to include 'the right

to maintain access to existing water supplies nec-

essary for the right to water, and the right to be

free from interference, such as the right to be free

from arbitrary disconnections or contamination of

water supplies'. For the G.C entitlements include

'the right to a system of water supply and manage-

ment that provides equality of opportunity for

people to enjoy the right to water" (Para 10).

w Recognises the relevance of and builds upon the

work of UN treaty bodies (especially the Com-

mittee on the Elimination of All Forms of Dis-

crimination against Women and the Committee

on the Rights of the Child) and work of Com-

mission on Human Rights mechanisms (the

Special Rapporteurs on the right to food, and on

adequate housing) and the Sub-Commission on

the Promotion and Protection of Human Rights

whole title (the Special Rapporteur on Water) .

state oBliGations

The primary obligation that forms   the basis of inter-

national human rights principles and obligations is the

responsibility of States to ensure that freedoms and en-

titlements accrue first, and with a sense of urgency, to

individuals and groups that have traditionally faced dif-

ficulties in exercising human rights. The G.C. calls for

special attention to be accorded by States parties to the

rights of "Women, children, minority groups, indige-

nous peoples, refugees, asylum seekers, internally dis-

placed persons, migrant workers, prisoners and

detainees". (Para 16) '

w The G.C. places a challenge before States in re-

gard to 'immediate obligations' that they have in

relation to the right to water, "such as the guar-

antee that the right will be exercised without dis-

crimination of any kind (Article 2(2)) and the

obligation to take steps (Article 2(1)) towards

the full realization of Articles 11(1) and 12. Such

steps must be deliberate, concrete and targeted

towards the full realization of the right to water

". (Para 17)

w The Committee also draws upon various articles

of the Covenant to enrich and further articulate

the complex web of obligations evident in a

comprehensive treatment of the human right to

water. The G.C. refers, for example to the Article

1(2) on the right to self-determination by taking

note of the State obligation "to ensure that peo-

ple may not be deprived of its means of subsis-

tence "; Article 11(1) on the right to housing by

specifying that the State obligation to ensure that

"no household should be denied the right to

water on the grounds of their housing or land

status " and that "deprived urban areas, including

informal human settlements, and homeless per-

sons, should have access to properly maintained

water facilities "; Article 11 (1) on the right to

food placing an obligation upon States to give

attention towards ensuring that "disadvantaged

and marginalized farmers, including women

farmers, have equitable access to water and water

management systems, including sustainable rain

harvesting and irrigation technology". Article 12

on the right to health and the obligation on

States in pursuance of one aspect of this right,

namely environmental hygiene "to take steps on

a non-discriminatory basis to prevent threats to

health from unsafe and toxic water conditions ".

w The Committee urges States to pay particular at-

tention to the relevance of water resources and en-

titlements for Women. The G.C. urges States to

take steps to ensure that "Women are not excluded

from decision-making processes concerning water

resources and entitlements. The disproportionate

burden women bear in the collection of water

should be alleviated". (Para 16). The G.C. calls for

particular attention to be paid to the needs of

women farmers (Para. 7) and women living in

rural and deprived urban areas. (Para 29).
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international oBliGations

The essential message of this section of the G.C. is that

States, in complying with their obligations under the

international cooperation provisions of the Covenant

have to (i) refrain from actions that interfere, directly

or indirectly, with the enjoyment of the right to water

in other countries and (ii) that States, in particular

those with the means at their disposal have a special re-

sponsibility to assist the developing States realise the

right to water for all who are living under their juris-

diction.

In relation to point (i) the G.C. categorically urges

that "States should refrain at all times from imposing

embargoes or similar measures, that prevent the supply

of water, as well as goods and services essential for se-

curing the right to water" and that "Water should never

be used as an instrument of political and economic pres-

sure ". The G.C. also importantly, in the current context

of economic globalisation, urges that "Steps should be

taken by States parties to prevent their own citizens and

companies from violating the right to water of individ-

uals and communities in other countries " and that

"With regard to the conclusion and implementation of

other international and regional agreements, States par-

ties should take steps to ensure that these instruments

do not adversely impact upon the right to water. Agree-

ments concerning trade liberalization should not curtail

or inhibit a country's capacity to ensure the full realiza-

tion of the right to water. " (Para 35)

Core oBliGations

The G.C. breaks new legal ground by detailing core ob-

ligations in relation to the right to water. These are ob-

ligations that take 'immediate affect'; are

'non-derogable' and must be complied with by States

using the 'maximum available resources'.

The G.C. identifies these core obligations to in-

clude the obligation of States to "ensure access to the

minimum essential amount of water; the right of access

to water on, and water facilities on a non-discrimina-

tory basis' ...'to ensure physical access to water and

water facilities... '; ' to ensure that personal security is

not threatened when having to physically access water';

'to ensure equitable distribution.....'; 'to adopt and im-

plement a national water strategy and plan of action...

including methods such as the right to water indicators

and benchmarks....'; 'to adopt relatively low-cost tar-

geted water progammes; to take measures to prevent,

treat and control diseases linked to water, in particular

ensuring adequate sanitation'. (Para 37)

Significantly, and to remove any doubts as to the

position of the Committee on this issue, the G.C. em-

phasises that it is particularly incumbent on countries

that have the financial and technical capacities to pro-

vide international assistance to developing countries to

fulfill their core obligations as stated in paragraph 37

of the G.C.

violations of the riGht to water

The G.C. again breaks ground in identifying the range of

violations of the right to water that States are prone to.

These examples in the G.C. clarify further State respon-

sibility as it applies to actions or omissions that lead to

denial of the right to water. The G.C. distinguishes be-

tween the inabilities from the unwillingness of a State

party to comply with its obligations in this regard.

In an unambiguous manner the G.C. states  - "A

State which is unwilling to use the maximum of its

available resources for the realization of the right to

water is in violation of its obligations under the

Covenant". The G.C identifies violations of the right to

water that can occur through "acts of commission, the

direct actions of States parties or other entities insuffi-

ciently regulated by States. Violations include, for ex-

ample, the adoption of retrogressive measures

incompatible with the core obligationsii. . These types

of violations can also occur through "the formal repeal

or suspension of legislation necessary for the continued

enjoyment of the right to water, or the adoption of leg-

islation or policies which are manifestly incompatible

with pre-existing domestic or international legal obli-

gations in relation to the right to water" (Para 42).

Violations can also occur though "acts of omission"

including through "the failure to have a national policy

on water, and the failure to enforce relevant laws. "

The G.C.  identifies a range of possible state viola-

tions of the right to water. A representative example of

these would:

w result from State interference with the right to

water, including "(i) arbitrary or unjustified dis-

connection or exclusion from water services or

facilities; (ii) discriminatory or unaffordable in-

creases in the price of water; (Hi) pollution and

diminution of water resources affecting human

health. "

w follow from the failure of a State to take all nec-
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essary measures to safeguard persons within

their jurisdiction from infringements of the right

to water by third parties (defined by the G.C. as

individuals, groups, corporations and other en-

tities as well as agents under their authority) in-

cluding "(i) failure to enact or enforce laws to

prevent the contamination and inequitable ex-

traction of water; (ii) failure to effectively regu-

late and control water services providers; (iv)

failure to protect water distribution systems

(e.g.,piped networks and wells) from interfer-

ence, damage and destruction. " 

w be  result of the failure of States to take all the

necessary steps to ensure the realisation of the

right to water including "(i) failure to adopt or

implement a national water policy designed to

ensure the right to water for everyone; (ii) insuf-

ficient expenditure or misallocation of public re-

sources which results in the non-enjoyment of

the right to water by individuals or groups, par-

ticularly the vulnerable or marginalized; (iii) the

failure to monitor the realization of the right to

water at the national level, for example by iden-

tifying right to water indicators and bench-

marks; (iv) the failure to take measures to reduce

the inequitable distribution of water facilities

and services; (v) failure to adopt mechanisms for

emergency relief; (vi) failure to ensure that the

minimum essential level of the right is enjoyed

by everyone (vii) failure of a State to take into

account its international legal obligations regard-

ing the right to water when entering into agree-

ments with other States or with international

organisations " (para. 44).

implementation on 

the national level

The G.C. also underlines that Article 2, paragraph 1,

of the Covenant imposes an obligation on States parties

"to adopt a national strategy or plan of action to realize

the right to water." Such strategies should: "(a) be based

upon human rights law and principles; (b) cover all as-

pects of the right to water and the corresponding obli-

gations of States parties; (c) define clear objectives; (d)

set targets or goals to be achieved and the time frame

for their achievement; (e) formulate adequate policies

and corresponding benchmarks and indicators.  The

strategy should also establish institutional responsibility

for the process; identify resources available to attain the

objectives, targets and goals; allocate resources appro-

priately according to institutional responsibility; and es-

tablish accountability mechanisms to ensure the

implementation of the strategy " (para. 47). In addition,

this section calls for the adoption of national framework

legislation and the development of indicators and

benchmarks and that right to water indicators should

be identified in the national water strategies or plans of

action (para.53). According to the G.C. "indicators

should address the different components of adequate

water (such as sufficiency, safety and acceptability, qf-

fordability and physical accessibility), be disaggregated

by the prohibited grounds of discrimination, and cover

all persons residing in the State party's territorial juris-

diction or under their control.

Both on the national and international level, "any

persons or groups who have been denied their right to

water should have access to effective judicial or other

appropriate remedies".  It is further stated that "all vic-

tims of violations of the right to water should be - “en-

titled to adequate reparation, including restitution,

compensation, satisfaction or guarantees of non-repe-

tition. National ombudsmen, human rights commis-

sions, and similar institutions should be permitted to

address violations of the right" (para. 55).

The G.C. also addresses the issue of decentralisa-

tion at the national level, underlining that "steps should

be taken to ensure there is sufficient coordination be-

tween the national ministries, regional and local author-

ities in order to reconcile water-related policies. Where

implementation of the right to water has been dele-

gated to regional or local authorities, the State party

still retains the responsibility to comply with its

Covenant obligations, and therefore should ensure that

these authorities have at their disposal sufficient re-

sources to maintain and extend the necessary -water

services and facilities". (para. 51)

sanitation

Sanitation has been historically accorded less attention,

despite even lower rates of access and the great need for

more support to this area. Some 2.4 billion people

worldwide are estimated to lack adequate access to san-

itation, more than twice the nuber of persons who lack

access to safe drinking water.

The G.C. emphasizes that."'ensuring that everyone

has access to adequate sanitation is not only fundamen-
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tal for human dignity and privacy, but is one of the prin-

cipal mechanisms for protecting the quality of drinking

water supplies and resources" (para. 29). It is therefore

not surprising that one of the core obligations found in

the G.C. is for States "to take measures to prevent, treat

and control diseases linked to water, in particular en-

suring access to adequate sanitation''' (para. 37(i).

riGht to water and privatisation

Water is essential to human life. The G.C. specifically

underlines that "the human right to water is indispen-

sable for leading a life in human dignity. It is a prereq-

uisite for the realization of other human rights... Water

should be treated as a social and cultural good". Para-

graph 44 (b) (ii) states that "violations of the obligation

to protect follow from the failure of a State to take all

necessary measures to safeguard persons within their

jurisdiction from infringements of the right to water by

third parties", which includes the "failure to effectively

regulate and control water services providers".

The G.C. does not mention the words privatisation

and globalisation. Yet, read as a whole, the G.C. offers a

carefully modulated and persistent critique of the advo-

cates of privatisation of water and sanitationiv.. The G.C.

places a challenge before States and international organi-

zations such as the World Bank, IMF and the WTO to

design policies that do not in any manner deviate from

the primarily obligation to ensure the promotion of the

human right to water. The G.C. particularly calls atten-

tion to policies of trade, lending and credit and structural

adjustment programmes. ...(Para 60)

Read along with the obligation to ensure "Eco-

nomic Accessibility - Water, and water facilities and

services, must be affordable for all. The direct and indi-

rect costs and charges associated with securing water

must be affordable, and must not compromise or

threaten the realization of other Covenant rights" (Para

12 (c)) and Para 14 on "removal of de facto discrimi-

nation" including the fact that "Inappropriate resource

allocation can lead to discrimination that may not be

overt. For example, investments should not dispropor-

tionately favour expensive water supply services and fa-

cilities that are often accessible only to a small,

privileged fraction of the population, rather than invest-

ing in services and facilities that benefit afar larger part

of the population."

Steps should be taken by States parties to prevent

their own citizens and companies from violating the

right to water of individuals and communities in other

countries. Where States parties can take steps to influ-

ence other third parties to respect the right, through

legal or political means, such steps should be taken in

accordance with the United Nations Charter and appli-

cable international law. (Para 33)

Steps should be taken by States parties to prevent

their own citizens and companies from violating the

right to water of individuals and communities in other

countries. Where States parties can take steps to influ-

ence other third parties to respect the right, through

legal or political means,' such steps should be taken in

accordance with the United Nations Charter and appli-

cable international law. (Para 35)

the Gats and water

The rendering of State and international organisations

obligations in the G.C. (see in particular paras. 35, 44

and 60) places a warning to the negotiators of WTO

General Agreement on Trade in Services (GATS) to

step back from any expansion of the agreement that

leads to water privatisation and the entry into the 'social

sphere' of multinational corporations. According to the

G.C. "States parties should ensure that the right to

water is given due attention in international agreements

and, to that end, should consider the development of

further legal instruments.  With regard to the conclu-

sion and implementation of other international and re-

gional agreements, States parties should take steps to

ensure that these instruments do not adversely impact

upon the right to water." (para. 35)

Among typical examples of violations of the right

to water, the G.C. explicitly mentions the "failure of a

State to take into account its international legal obliga-

tions regarding the right to water when entering into

agreements with other States or with international or-

ganisations" (para. 44). The G.C. also points to the ne-

cessity of cooperation by United Nations agencies and

other international organizations concerned with water,

as well as international organizations concerned with

trade such as the World Trade Organization (WTO), in

relation to the implementation of the right to water at

the national level (para. 60).

2135 .  e N v i r O N M e N T



Civil soCiety and 

the riGht to water

For civil society groups that have long called for water

to be treated, by governments and third party individ-

uals and corporations at all levels, as a social and public

good the G.C. offers convincing arguments, based on

legal obligations of States, to buttress their arguments.

Para. 48 explicitly states that "the right of individ-

uals and groups to participate in decision-making

processes that may affect their exercise of the right to

water must be an integral part of any policy,  pro-

gramme or strategy concerning -water. Individuals and

groups should be given full and equal access to infor-

mation concerning water, water services and the envi-

ronment, held by public authorities or third parties".

The G.C recognises role of civil society in propos-

ing solutions. With regard to the necessary elaboration

of a national water strategy and plan of action it states

that "(i)n order to create a favourable climate for the re-

alization of the right, States parties should take appro-

priate steps to ensure that the private business sector

and civil society are aware of, and consider the impor-

tance of, the right to water in pursuing their activities."

(Para. 49).

The G.C. also encourages States parties to adopt

framework legislation to operationalize their right to

water strategy, which should include the framework for

intended collaboration with civil society (Para. 50).

Finally, the G.C. explicitly urges that "States parties

should respect, protect, facilitate and promote the work

of human rights advocates and other members of civil

society with a view to assisting vulnerable or marginal-

ized groups in the realization of their right to water

"(Para. 59).

mdG's and the riGht to water

The G.C. gives a clear direction on how Millennium

Development Goals (MDGs) relevant to water and san-

itation are to be realised - especially the sections on state

responsibility and national obligationsv.. Under MDG

no. 7, target 10, States have committed to halve by

2015 the proportion of people without sustainable ac-

cess to safe drinking water. This target is closely linked

to other MDG targets relating to poverty, food, health

and housing. The G.C. in its treatment of water and

sanitation, offers to States, consistent with their human

rights obligations, a detailed prescription of how to

reach these relevant MDGs.

ConClusion

The G.C. comes at an opportune time when govern-

ments, influenced by the World Bank, regional devel-

opment banks and the multinational water companies,

are promoting privatisation of water and sanitation as

the principle means for improving the adverse condi-

tions of millions of people across the world. This, un-

conditional support for privatisation of water is, as the

G.C. convincingly demonstrates at odds with the exist-

ing human rights obligations of States. Most signifi-

cantly, the G.C. reduces the margin of flexibility that

States and third parties have used to deny water to peo-

ple, particularly the marginalised and disadvantaged.

The G.C. provides a menu of actions that States have

to take immediately and progressively if they are to

avoid becoming violators of their legal, moral and eth-

ical obligations to respect, protect and fulfil the human

right to water.

— June-July 2004
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A ruinous Mirage
It does not take much technical knowledge to understand why the
interlinking of rivers is an absurd idea and a ruinous project which
would involve enormous social and environmental upheaval and
conflict between states. If the Cauvery dispute which is only
between three states on the sharing of water of one river is any
indication, imagine what will happen when water from several
rivers is taken to other rivers across several states. Apart from being
an administrative nightmare, the proposal is impractical, expensive
and downright foolish.

P RA S H A N T  B H U S H A N

The clandestine and insidious manner in which a gar-
gantuan project of interlinking of rivers has suddenly
become the most important project on the national
agenda is a great tribute to the ability of this govern-
ment to use the President, the judiciary and the media
to legitimise a project which was unthinkable a year

earlier and will unquestionably be ruinous for the nation.

The precursors to the project for interlinking the rivers were the Ganga Cauvery link

proposal mooted by K.L. Rao and the Garland Canal idea put forward by Captain Dinshaw

Dastur in the Sixties. They were both examined and found impractical, the former on the

grounds of the very large financial and energy costs involved, and the latter because it was

technically unsound. Moreover, since then, with the growth of the understanding of envi-

ronmental and ecological connections, it has been realized that large dams and irrigation

projects cause enormous disturbances to the environment and ecology.

There has also been a realisation that rainwater harvesting or Micro watershed develop-

ment are far quicker and more economical ways of harnessing water.

Recently, the World Bank along with several other international agencies formed a World

commission on dams to do a retrospective study of the overall impact of large dams and ir-

rigation projects around the world. .

The commission gave a unanimous report, mainly pointing out that the costs of large

dams had been largely underestimated and the benefits exaggerated. The environmental and

social impacts of such projects had largely been left out in the cost benefit calculations. The

India country study which had been conducted by some of the most eminent experts in the

country concluded that, "It is evident that past (large dam) projects, in general, have not been

comprehensively assessed in terms of their environmental, social and economic viability and

optimality... Also, the distribution of most of the costs and benefits of large dams seems to

accentuate socio-economic inequities."



ConspiraCy at the top

Despite all this, a conspiracy appears to have been

hatched at the top echelons of the government to some-

how bring this massive river linking project on the na-

tional agenda. On Independence Day last year, a

paragraph was added in the President's speech to the ef-

fect that the problems of floods and drought can per-

haps be solved by interlinking the rivers. This

paragraph was enough for a lawyer appointed by the

Supreme Court as amicus curiae (to assist the court) in

the Yamuna pollution case to file a short application

praying that the court should direct the government to

take up this project. As if on cue, the bench headed by

the then Chief Justice B.N. Kripal issued notices to all

the States and the Centre.

On the next day of hearing, which was the day be-

fore the retirement of the then Chief Justice, an order

was passed which is now effectively being treated by

the government as a direction by the court to undertake

this project and complete it within the shortest possible

time. The order noted that only the Union of India and

the State of Tamil Nadu had filed responses to the no-

tice issued by the court. It stated that the Union of

India pointed out that the project would cost Rs

5,60,000 crores, would take 43 years, and would need

the consent of the States. The State of Tamil Nadu had

filed an innocuous affidavit, virtually saying nothing.

The court noted that no other State had filed any affi-

davit and therefore it could be assumed that none had

any objection to the implementation of this project!

After orally noting, that funds cannot be any constraint

for the government for a project in national interest,

the court observed in its order that the project should

be completed within 10 years! It also went on to advise

the government that in case consent was not forthcom-

ing from the States, the government should consider

passing a legislation to obviate consent of the States for

this project.

All this for a project which would require funds

equal to the total irrigation budget of the country for

the next 44 years, if the Ninth Plan expenditure is any

guide. And all this without hearing any interested party,

not even the States, without any discussion or debate

whatsoever, without completing even feasibility studies,

leave aside the question of social, environmental, eco-

nomic or optimality assessments! Such is the casual

nonchalance with which this country is being pushed

to a course which would have unparalleled and un-

precedented, financial, social and environmental conse-

quences.

Such an order from the court was all that the gov-

ernment needed to immediately go on a public relations

offensive to bring this project on the national agenda,

characterising it as a court approved or court directed

project. It immediately formed a task force, consisting

of mainly civil engineers who had been involved in dam

construction or officials who had been connected with

the water resources Ministry, to draw up detailed plans

for the implementation of this project. Such is the speed

with which the task force has been proceeding with this

proj¬ect, that it has submitted a report to the court re-

cently, saying that it will during this year itself begin

work on one or two links at least.

All this, without even a feasibility study.lt is being

assumed that all the planning process necessary for such

projects including environmental clearance etc will be

short-circuited, as all in authority will be told that this

is a court directed project and is topmost on the na-

tional agenda. It is being projected as the lifeline of

India in much the same manner as the Sardar Sarovar

project has been projected as the lifeline of Gujarat. It

is this ability of the governments of the day to sell illu-

sions and outright lies by using the media, which has

now emerged as one of the most serious threats to

democracy in our times.

It does not take much technical knowledge to un-

derstand why the interlinking of rivers is an absurd idea

and a ruinous project. Before one can think of bringing

water from long distances, one must first store at least

the water which is falling over one's head. It has been

found that the cost of rainwater harvesting is on an av-

erage 1/5 of the cost of harnessing the same water by

bringing it over large distances after storing it in large

dams. Moreover, such a project would involve enor-

mous social and environmental upheaval and enormous

conflict between States. If the Cauvery dispute which

is only between 3 states on the sharing of water of one

river is any indication, imagine what will happen when

water from several rivers is taken to other rivers across

several states. It will also be an administrative night-

mare. 

misGuided priorities

Yet, despite such fundamental considerations, the cen-

tral government wants to push this project, which

would require the total irrigation budget of the country
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for more than 44 years, without any public debate and

without any planning. And this at a time when we are

not able to get Rs 1,00,000 Crores to complete our in-

complete and long overdue irrigation projects. Nor are

we able to maintain and optimally use existing irriga-

tion infrastructure or use rainwater where it falls.

If 5,60,000 crores is to be spent through a central-

ized pipeline as will be the case in this project, the po-

tential for huge kickbacks are enormous. 10% of this is

56,000 Crores. Even if you spread it over 20 years it

means 2,800 crores a year! Not small pickings even

from today's standards. Why else should there be such

an unseemly hurry to undertake such a massive project?

Why else would the normal planning process be short

circuited? Why else would the task force say that it will

begin work on one or two links this year without know-

ing which link and without doing even a feasibility

study of the links that it wants to take up. If only Rs.10

lakhs on an average were given to each of the less than

1 million villages in the country for rainwater harvest-

ing on the lines pioneered by the Tarun Bharat Sangh

in Rajasthan, much of the agricultural land in the coun-

try could be irrigated. This would mean a total outlay

of less than 1,00,000 Crores for the country (less than

20% of the cost of this project). Such a project could

be implemented in 2 years if the funds and technical

knowledge were made available to each village. But

people who rule this country know that they could

hardly take 10% from the funds allocated to each village

without being caught. It is only when the funds go

through a central pipeline through a few large contrac-

tors that such large kickbacks can reasonably be taken.

That is why this preference for such large centralized

projects. If the Rs 14,000 Crores that have already been

spent on the Sardar Sarovar Project had been spent on

rainwater harvesting in Gujarat, every single village of

Gujarat would have been drought proofed long ago.

But even after 24 years since the project started, we are

nowhere near the completion of the project, which is

likely to take at least another 25 years and will cost an-

other at least Rs 30,000 Crores. During all this time,

there has been and will be no funds left for any other

minor or micro irrigation projects or for maintenance

and repair of existing infrastructure in the State since

the Sardar Sarovar has and will continue to swallow the

entire irrigation budget of the State and more.

Jawaharlal Nehru is credited with having called

large dams, "temples of modern India". But no textbook

recalls what he said soon thereafter. He said, "For some

time past, however, I have been beginning to think that

we are suffering from what we may call, "disease of gi-

gantism".

— August-September 2003
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SECTION 6

healthcare

Traditionally, in a welfare state, the responsibility for providing affordable and at
times free health care lies with the State. However, the welfare State is under a
great attack from the free market proponents world over and India is no exception.
In a globalised world driven by insatiable hunger for profit making and monopoly,
exorbitant medical care and high drug prices are pushing millions to the brink of a
manufactured disaster. Though the judiciary has been receptive and has recognized
the right to health and healthcare as a fundamental right, globalization and free
markets pose a challenge which needs to be addressed by the courts. 
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Positively Insensitive?
Media reports concerning the HIV infected persons only add to 
the stigma and discrimination that one would associate with AIDS
in India. There is an urgent need to sensitise the media to act as a
catalyst for changing decadent and ill-informed beliefs prevalent 
in society.

U s h a  Ra i

The stigma and discrimination associated with
HIV/AIDS has not been eliminated even though 19
years have lapsed since the first case was discovered
in Chennai in 1986. Could reporting in newspapers
and television have been more sensitive to the prob-
lems of those infected by the virus so that they are

not driven to suicide or forced to hide their infection for fear of reprisal
and isolation? Could media reports dispel the myths surrounding the
infection and the way it is transmitted? These are some of the important
issues that the manual ‘HIV/AIDS in News - Journalists as Catalysts,’
seeks to answer.

The 162-page manual prepared by Population Foundation of India (PFI) is based on a

survey of newspapers in the states of Karnataka, Punjab and Uttar Pradesh, including seven

national news channels. The study carried over for six months shows the wide gap in what

the media has been writing on HIV/AIDS and the expectations of HIV positive people on

what they perceive should be the media’s role in reporting on the issue. Though there is con-

siderable coverage of HIV/AIDS, most of it is factual -reporting of events or statements by

celebrities. There has been a sea change in the HIV/AIDS scenario in the country. Thanks to

greater awareness about the infection, positive people are living longer and there is a range

of drugs now available. However, what has not changed is the stigma and discrimination as-

sociated with the infection. In Goa, in 1989, ignorance compounded by wrong laws stigma-

tized Dominic D’ Souza. The police picked up Dominic because the blood he had donated

some months earlier had tested positive. Instead of informing him, the hospital tipped off

the police. In those days under the Public Health Act of Goa, detention of all positive people

was indefinite. He was kept in custody at a tuberculosis sanatorium for 64 days and was re-

leased only after a legal battle. He even lost his job.  

In the Burdwan District in 1999, Dhiren Sarkar’s wife and family walked out when they

found that he was HIV positive. His village ostracized him and there were attempts to burn

down his hut. No driver was willing to take him to the district hospital for treatment and

when he reached there, doctors and other patients kept away from him. Sarkar died a couple

of days later in a dark corner of the hospital-unwanted and deprived of his basic rights as a

human being.
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In October, 2005 at Gorakhpur, two cases of gross

discrimination were reported. A man admitted to a pri-

vate hospital after an accident was given first aid, then

a blood test before surgery revealed he was positive. He

was thrown out of the hospital and went to another

one. Just because a minister was to visit the hospital,

his bed was kept outside a toilet. In sheer despair the

man left for Kathmandu hoping for better treatment.

In another case, the public stopped the cremation of a

man who died of AIDS-related causes. His family then

buried him. But some others exhumed the body and it

was finally dumped in a river. 

There has been little change in the mindset of peo-

ple towards those infected with HIV/AIDS, particu-

larly women. Just how this attitude can disintegrate

families came to light when a HIV positive woman

who, after a great deal of persuasion, came forward to

become the president of the Union Territory Network

of Positive People, Chandigarh, but had to quit within

a month. Even though her family knew of her status,

they disowned her when she went public on her infec-

tion by heading the positive network. This is the extent

of stigma and discrimination of those infected. After

several months the woman was taken back by the family

but on the strict condition that she disassociated from

the network.

Stigma and discrimination seems to multiply in an

alarming manner when the infected person is a woman.

Nearly half of all adults living with HIV today are

women. They suffer the traditional taboos of widow-

hood as well as the indignity heaped on them because

of the infection. Most of the infected women in rural

India have a single partner - their husband-yet they are

thrown out of their marital homes after their husband’s

death. The stigma of HIV positive daughters-in-law

and the greed to grab their husband’s property/ savings

propels in-laws to drive them out.

Journalists, the study revealed, don’t go beyond re-

porting an incident. For example there have been quite

a few stories on HIV positive people being denied their

last rites. When an Orissa newspaper reported that a

couple that had died from AIDS related illness were not

allowed to be cremated for fear that smoke from the

pyre would pollute the entire village, it did an incom-

plete job. It allowed a myth to go unchallenged. It has

to counter the fears of the village by giving information

that HIV infection can only be transmitted through

sexual contact, blood transfusion, infected needle etc. 

An HIV positive child in an orphanage being de-

nied admission to a school is undoubtedly a good story.

On the front page of a national daily, the story brought

out the fears of the principal that the infected children

could spread infection when they bumped into others

in the bus or bled from an injury. He also feared that

parents would withdraw their children from the school

if they found the infected ones travelling on the same

bus. The principal further reinforced the stigma and dis-

crimination by denying admission to these children. 

It is the journalist’s job to not just report the 

expulsion of infected children but to campaign for their

right to study in the school by giving correct informa-

tion. The human rights angle, the manner in which the

infection is transmitted has to be constantly reinforced

by journalists for eliminating stigma and discrimina-

tion. While journalists need to highlight the urgency of

the HIV/AIDS situation and the methods to tackle it,

the manner in which it is done should not heighten the

fear and stigma associated with the virus. 

All HIV/AIDS stories are about people. Some-

times the journalist in his effort to sell a story tends to

sensationalise it. This tremendously damages the af-

fected people. A section of the Hindi newspapers re-

peatedly refer to women with the virus as vish-kanyas

or poison women. The media adds to the stigmatisation

by alleging that these women were infecting ‘innocent

victims.’ Another newspaper writes that terrorists are

sending in vish kanyas to infect the Indian armed forces. 

These salacious stories made it to the front pages

of the newspaper. Another article attributed an increase

in sexually transmitted infections and HIV/AIDS in

Bundelkhand to the growing practice of buying brides

from other regions. These women were blamed for

spreading the infection. Such reports can result in a

backlash on the accused, the study points out.

Many good stories are marred by terminology

commonly used by the media to describe HIV and

AIDS-scourge, dreaded/draconian/deadliest disease/sin-

gle biggest killer/viral tsunami/even deadlier than the

enemy/pestilence/ugly truth. Infected persons are called

victims, patients, and cases. In Punjabi the word kauda,

used for those affected by leprosy, is applied in a deroga-

tory manner for the HIV infected. In Kannada, the

word naraka yatane (deadly disease) is used for describ-

ing HIV and AIDS.

Six per cent of the stories analysed in the PFI study

were factually incorrect. Some stories were exaggerated
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or totally false. A story in an Urdu newspaper in Punjab

alleged that a new type of condom with a microchip

had been developed to prevent HIV/AIDS! Another

misleading headline in a UP newspaper said “tamatar

khao, AIDS bhagao” or ‘eat tomatoes-drive away

AIDS.’ 

Newspapers shouldn’t be carrying stories that

promise cures for HIV and AIDS unless they have been

scientifically authenticated. Articles like the use of cow

urine, as therapy and healing by a ‘swami,’ frequently

appearing in Kannada papers, need to be verified and

crosschecked. Desperate for a cure, those infected run

around looking for ‘miracle cures’ and spend a fortune

in the process. R. Elango of the Karnataka Network of

Positive People recalls how he joined a horde of people

running to Kerala for an ayurvedic cure for his infection

soon after a story and several advertisements on the

‘cure’ appeared in leading Indian newspapers. Elango

says the medicine damaged his kidneys and he ended

up with diabetes. A subsequent issue of one of the mag-

azines that carried the story was compelled, through

public pressure, to retract its story.

A story that raised dubious concerns was a full

page feature in Hindustan Times on the theory that the

HIV virus does not in fact lead to AIDS. It quoted in-

ternational scientific authorities to buttress its claim that

“AIDS is a non-contagious lifestyle epidemic caused by

anti-HIV drugs.” Several Indian experts are livid that

such a story was carried so prominently even though

the page did have a section on dissenting opinions.

Such an article, at this juncture of the epidemic, could

do extensive harm. This debate has, for instance, set

back the response to the epidemic in South Africa.

Even photographs used by newspapers have to be

careful not to send out wrong messages. A photograph

used by many newspapers of a sand sculpture of skele-

tons by a well-known artist from Orissa reinforced the

misconception that the HIV infection spells death.

To be fair to the media, there have been several ex-

cellent stories that send out positive signals. The fear

created by reporting that was not well informed is being

replaced not only by more extensive coverage, but also

by more sensitive reporting. The fact that positive peo-

ple are speaking up and many of them don’t mind being

photographed has added to the committed journalist’s

understanding of HIV and AIDS. It was heartening to

see the well-displayed story in the Indian Express on a

HIV positive woman seeking a ticket to contest the as-

sembly elections in Assam. Such stories should be put

on the front pages of newspapers so that others can take

heart and aspire to live fulfilling lives. 

— April-May 2006
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ethical Challenges of AIDS
The introduction of free antiretroviral treatment should go 
hand-in-hand with the strict enforcement of the fundamental
obligation to non-discriminatory care for positive persons.

a m a R  J e sa n i

Following the June 2001 “Call to Action” at the UN
General Assembly Special Session on HIV/AIDS, in
September 2003 the WHO, UNAIDS and the Global
Fund to Fight AIDS, Tuberculosis and Malaria
launched the “3-by-5” initiative to treat three million
people living with HIV/AIDS by 2005. Lee Jong-

Wook, the Director General of the WHO declared that, “Lack of access
to antiretroviral treatment is global health emergency. …. To deliver an-
tiretroviral treatment to the millions who need it, we must change the
way we think and change the way we act”. According to WHO esti-
mates, of 40 million People Living with HIV/AIDS (PLHA) in the
world, 95% are in developing countries and of the six million people
currently in urgent need of antiretroviral therapy (ART), less than eight
per cent receive it (as compared to that in the WHO region of Americas,
84 per cent have been brought under treatment) . The 3-by-5 initiative
found its echo soon in India where 4.58 million PLHA were detected
by 2002. 

The government announced that from April 1, 2004, in six high prevalence states -

Andhra Pradesh, Karnataka, Maharashtra, Tamil Nadu, Manipur and Nagaland - it would

begin its programme of providing free ART. Later, the government also added the low preva-

lence state of Delhi due to its “high vulnerability”!!  According to NACO, in the first phase

of its implementation the programme would cover sero-positive mothers, sero-positive chil-

dren below the age of 15 years and people with AIDS who seek treatment in government

hospitals; and the estimated coverage of the PLHA would be slightly over one lakh.  Perhaps

it would be proper to call it “1-by-5” strategy - covering one lakh PLHA by 2005. The WHO

and now NACO have come out with detailed technical guidelines for selection of the positive

persons, treatment and monitoring.

This change in the “way we think” is brought about by many factors, but two of them

stand out the most. The first is the unprecedented HIV/AIDS activism, with direct partici-

pation of the PLHA all over the world, including India. They used all kinds of methods to

pressure governments and international organisations to recognise their right to treatment

and care. The second factor was the growing realisation that the HIV/AIDS epidemic was

causing massive havoc on the economy and society in several parts of the world. The public

health issues of this kind have now been well recognised as human rights issues. In fact,
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HIV/AIDS provided massive impetus to the orienta-

tion of the public health to the human rights, particu-

larly the right to health and the vice versa. As compared

to that, the understanding of the connections between

the ethics and human rights, and so the public health,

was late in development, but is soon catching up with

the larger movement. Therefore it is important to put

the Indian government’s change in “the way we think”

and “the way we act” under the scrutiny of ethics.

ObligatiOn Of the health system 

The record of the health system in India is dismal on

this count. The medical profession has extensively prac-

ticed discrimination against the PLHA. Hospitals are

testing positive persons for HIV infection without their

knowledge or consent, without pre-test counselling

contrary to national and international guidelines. In the

private sector, persons found HIV positive are shunted

to government hospitals, discharged on some pretext

or charged extra for treatment with ‘special 

protection’. In government hospitals, persons with

HIV are referred to the STD wards regardless of the

source of their infection. Some have been refused emer-

gency treatment and others have been isolated, their

HIV status thus being made public. Some have 

even been physically assaulted for concealing their in-

fection , . A few professional organisations have even

argued in favour of the right to refuse treatment to peo-

ple with HIV .

Interestingly, the private health sector has been de-

livering the ART since long to those who could afford

it, but such delivery has gone hand-in-hand with the in-

crease in discriminatory practices. Such situations make

us sceptical of the claim that the stigma and discrimi-

nation would reduce as treatment options become avail-

able. More importantly, the government’s programme

makes commitment to cover only around two per cent

of the suffering PLHA, and thus deliberately leaving

out a vast number simply because the system cannot af-

ford it. The plethora of guidelines developed by the

WHO and others, including NACO are for selecting

these two per cent. It is assumed that using technical

guidelines giving medical criteria to select the recipient

of benefits would make the selection objective and im-

partial. How could the selection process be impartial

and objective if the profession that is supposed to im-

plement it has shown deep partiality and discriminatory

behaviour itself? This is an issue of credibility and le-

gitimacy of the agency selecting positive persons.

Therefore the introduction of the free ART to a selected

few should go hand-in-hand with the strict enforcement

of the fundamental obligation to non-discriminatory

care for patient by the profession and the services.

being JUst and seen tO be JUst 

In the principle-based approach to ethics, justice occu-

pies a prime place. It is this principle that looks the

most at peril. Clearly, the trade and industrial policies

that grant intellectual property rights and liberate the

price of drugs in the manners that disregard human

rights of positive persons are responsible for such public

health and ethical crisis in the HIV/AIDS. When, be-

tween the corporate profit and the lives of the positive

persons, the political choice is made overwhelmingly in

favour of the former, the principle of justice is the ca-

sualty. But this is a part of the grand scenario. The prob-

lem is at the micro-level of the new policy too.

Admittedly, the 3-by-5 strategy of the WHO and

for that matter the government of India’s new strategy

on ART do not intend to cover all who will be eligible

for the treatment. This means some are to be deliber-

ately left out; as will be all those PLHA who live in

states other than the seven named above. Even within

those states, only certain categories are made eligible.

Essentially these are political decisions made under the

cover of the technical-medical arguments. The ethical

crisis would loom large if credibility and legitimacy for

such a policy is not established. For instance, the argu-

ment that Delhi was belatedly included because of its

higher “vulnerability” hides the fact that it is not med-

ical vulnerability that has brought it in, but the political

vulnerability, and the political vulnerability flows from

the fact that the policy is based on “selection” that still

does not have the legitimacy. It would not be a surprise

if another place by creating political vulnerability for

the government forces itself in as Delhi has done.

This means the policy needs to be seen as just or

what Norman Daniel describes as having “perfect pro-

cedural justice” . Such a process has many facets and all

need to be carefully implemented. If the states are se-

lected on the basis of the sound public health logic, it

must be strictly adhered to and should not give in to

the political exigencies. The location of treatment facil-

ities ought to be such that physical access to it is easy.

As of now, the 15 institutions identified in the NACO

guidelines are grossly mal-distributed, as 10 of them are
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in Maharashtra and Tamil Nadu alone. This physical lo-

cation carries forward the past unjust distribution and

so needs to be corrected immediately if there is com-

mitment to be just to the PLHA in other states selected

and also those, which are not. The issue is also of en-

suring prevention of drug resistance due to poor adher-

ence to protocol and compliance to treatment. The

NACO needs to clarify whether the technical criteria of

selection also includes the value judgement of the pos-

itive persons who are best placed to follow compliance.

Besides, the past experiences in the treatment of other

communicable diseases show great irresponsibility of

the private health sector’s irrational prescription prac-

tices, discarding positive people running out of money

mid-way through the therapy etc. for development of

drug resistance. Since the ARTs are being used by the

private health sector since long and it will continue to

use it, the needs for stringent regulation of the private

sector’s prescription practices must be brought on the

policy agenda. In the absence of that the policy would

suffer reversals thus again jeopardising the PLHA’s

right to treatment. Other issues of corruption in the

system leading to discriminatory rejection of deserving

positive persons and the “free” treatment becoming

costly “bribe” need to be addressed to. Above all, the

need for transparency in the policy and its implemen-

tation are absolutely essential to prevent corruption as

well as to find legitimacy for the package developed by

the government.

Just process also demands fair explanation on why

the people suffering from other diseases - many of them

life threatening - should be made to pay in the govern-

ment centres for drugs and user charges when the ARTs

will be freely available. The new health policy and even

the Common Minimum Programme of the new gov-

ernment has promised that the government expenditure

on health care will be increased from 0.8% of GDP to

over two per cent of GDP. Just process demands that

there is transparency about when it will be achieved and

whether the increased funding will go primarily for the

HIV/AIDS programmes or will be fairly distributed

across the suffering positive persons of all types.

In all, the medical ethics movement in India need

to keep a sharp eye on this programme. Such work not

only would prevent unethical unfolding of the pro-

gramme but also make the ethics movement to learn

immensely from the public health and human rights

concerns.

— April-May 2006
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Occupational Health, 
Safety and Laws
Seventy five per cent of the global workforce lives in the third world
countries. More than 125 million workers are victims of
occupational accidents and diseases every year. Safety and health are
the cornerstones of any hazardous work and should occupy a
significant position in a country’s national policy.

V i Jay  Ka n h e R e

On September 6 2005, the widows of Khambat in
Gujarat got together to form an “organisation of
Agate Pidit (affected) persons”. “We have formed
self-help groups for widows. Our men died while
working with akik (agate). All of them were suf-
fering from severe breathing problems,” said Ka-

malaben, a member of the organisation. These workers produce
polished agate stones for export and all of them suffer from silicosis and
later silico-tuberculosis. In Shakarpur hamlet alone hundreds have died
due to agate work.

The lot of poor workers in Khambat in Gujarat and in Mandsor in Madhya Pradesh is

indeed tragic. There is no law in India that covers them. Facilities in Tuberculosis clinics and

primary health centres are not accessible to these workers. Although the government has fa-

cilities for sputum test at Khambat, x-ray facilities are not there. The National Institute of

Occupational Health has kept two x-ray machines in Khambat but there are no technicians.

This is just an example of lack of concern shown to the workers in the informal sector.

The informal sector workers in India constitute around 90 percent or more of total work-

ers. Women are the dominant component in the informal economy. Although this economy

contributes 66 percent of the Gross National Product (GNP), the workers have no protection.

The loss to GNP due to occupational diseases and accidents in India is in the magnitude of

US $ 12 billion, as estimated by Sterling Smith in his article ̀ Occupational Health and Safety

in India’.

In India, traditional public health concerns like communicable diseases, malnutrition,

reproductive health, and so on get greater emphasis. There is a general lack of awareness

about occupational health and safety issues. The low resources settings in which they work

make it highly likely for the workers to be affected by the dangers surrounding their work

environment. A lack of education, ignorance regarding their occupational hazards, a general

backwardness in living conditions like sanitation, nutrition and proneness to epidemics ag-

gravates their health hazards.
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PReVentiVe laws 

In India and even in developed economies, a large num-

ber of unprotected workers with insecure contracts

work side by side with workers with more permanent

contracts or comparatively more secure employment.

These workers have no standing in the eyes of the law.

They are working in an environment covered by the law

but are themselves outside its jurisdiction.  The Facto-

ries’ Act and the Mines’ Act are two major laws in India

covering the formal economy workers. 

definitiOn Of a wORKeR 

UndeR these twO laws

The Factories’ Act, Section 2 (l) defines a worker as 

“Any person [employed directly or by or through

any agency (including a contractor)] with or without

the knowledge  of the principal employer, whether for

remuneration or not, in any manufacturing process or

any work incidental to or connected with the manufac-

turing process or the subject of the manufacturing

process.” 

Section 2 (h) of the Mines Act similarly has the

words “for wages or not”. The definition is a bit more

restrictive: “ A person is said to be employed in a mine

who works as the manager or who works under ap-

pointment by the owner, agent or manager of the mine

or with the knowledge of the manager, whether for

wages or not.”  Here with the knowledge or appoint-

ment is made a necessary part of the definition. 

The definition is very clear in the Factories Act.

Workers need not have any proof of remuneration.

Many contract workers do not have written contracts

nor do they get pay-slips. Usually the management

finds it convenient to decipher the Act as one under

which contract workers do not have any rights. Most

of the permanent workers and their unions too have a

similar attitude. 

health

Chapter III of the Factories Act includes cleanliness,

disposal of wastes and effluents, ventilation and tem-

perature, dusts and fumes, over crowding, lighting and

sections for latrines. The Mines Act has similar sections

for ventilation and provision for latrines and health

check needed.

factORies act 

After the manmade disaster in Bhopal there was an

amendment in the Factories’ Act. With this amend-

ment, special sections for hazardous processes were

added - namely sections 41 A to 41 H. These are im-

portant sections but are only applicable to hazardous

processes as given in schedule I of the Act. This sched-

ule covers all chemical, pharmaceutical, metallurgical

industries and industries involving asbestos rubber, and

so on. In hazardous industries it is the duty of the oc-

cupier to arrange for medical check up of workers at

least once a year. An important section was added to

the Factories Act: section 7 A. 7 A (1) states that every

occupier shall ensure so far as reasonably practicable,

the health, safety and welfare of all workers while they

are at work.  The Act of course does not tell us who de-

cides on reasonability and practicability? 

medical examinatiOn

Section 41-C (c) of the Factories Act provides for med-

ical examination of every worker; (i) before such a

worker is assigned to a job involving the handling of or

working with, a hazardous substance, and (ii) while

continuing in such a job, and after he has ceased to

work in such a job, an interval not exceeding twelve

months, in such a manner as may be prescribed. This

section clearly states that not only does every worker

involved with a hazardous process have to be checked

medically, but also even after being out of such a job

there should be annual check up. We interpret this, as a

medical check up that has to be provided even after re-

tirement. This interpretation needs to be tested by a

legal case or a demand to the factory inspector for such

a medical check up. Medical check is essential even after

retirement because occupational diseases such as lung

cancer may become apparent after years. Diseases such

as silicosis take five years to surface. Occupational

health problems relate mostly to chronic diseases or

slowly developing diseases due to exposure to small

amounts over a long period of time.

There is a dearth of case law as far as diseases are

concerned. Most of it is related to safety and about

guarding of machines or fatal cases.  Jagadish Patel in

an article in Economic and Political Weekly, January 16-

23, 1999 analysed prosecutions by the factory inspector

in Vadodara district.  Most of the prosecutions are re-

garding machine guarding, checking of hoists and en-

closure of source of ignition.   
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PeRmissible leVels 

In 1987, Section 41-F was added which laid down per-

missible levels for toxic chemicals under Schedule II of

the above Act. There are 116 items in the second sched-

ule. The lacuna lies in the mechanism of implementa-

tion. In 1990, a training programme was organised for

a safety committee of a multinational company. After

the training, the workers started asking about calibra-

tion of the meter used for measuring the amount of car-

bon monoxide in the air. The meter had not been

calibrated in years making its measurements unreliable. 

wORKeRs’ PaRticiPatiOn

Section 41-G provides for safety committees in haz-

ardous processes. All state governments have legislation

relevant to this aspect. For example, Maharashtra Fac-

tories’ Rules rule 73 J states that in a factory with 250

workers, if hazardous process or a dangerous operation

(as defined by rules) is used, then if 50 or more workers

are employed, there has to be a safety committee

formed. Rule 73 J (c) (3) states “ workers’ representa-

tives on this committee shall be elected by the workers.”

We do not know a single factory where there are work-

ers’ representatives on safety committee elected by

workers. 

cOgnizance Of Offences 

The biggest lacuna in the two laws given above is the

law regarding cognizance. Section 105 (1) states that

no court shall take cognizance of any offence under this

Act except on complaint by or with the previous sanc-

tion in writing of an inspector. This is a classic case of

inspector raj. Since workers cannot approach the courts

directly, the unions need to challenge this section. Ei-

ther the inspector can prosecute or there has to be writ-

ten permission from him. Why are the affected workers

denied the right to approach courts? During the British

period, the argument may have been that Indians were

incapable of acting irresponsibly and only Government

appointed inspectors could be responsible ‘citizens’

(sic). The sad part is we have continued with this sec-

tion unchallenged.  The Mines’ Act also has a similar

section: Section 75. Recently there was a laudable

change in the law passed in 1996 for building and con-

struction workers. It allows cognizance by courts on

complaints by unions or by an NGO representative.

cOmPensatORy laws

It is often said that one should emphasise prevention

and not compensation. One needs to keep in mind that

the liability to pay compensation, if it materializes, acts

as a factor in increasing interest of employers in

strengthening preventive measures to safeguard health

and safety. It is a necessary basic human right of an in-

jured person to receive compensation, though no mon-

itory compensation can actually compensate the loss

due to employment injuries-accidental and due to oc-

cupational diseases.  

There are two main laws - the ‘Workmen’s Com-

pensation Act” and the “Employees’ State Insurance

Act (ESI Act)’. Both these laws have sections about pre-

sumption of connection between work/occupation and

disease. Both also have the same schedule III. This

schedule has three Parts - A, B and C - according to

qualifying periods of employment for the presumption

to become operative. A single day’s employment for

Part A, six months for Part B and for Part C employ-

ment, there is notification defining qualifying periods. 

Presumption is an important aspect of laws across

the world regarding compensation for occupational dis-

eases. All countries have such schedules. If a worker suf-

fers from a peculiar disease listed in the law and has

worked for the qualifying period then unless proved to

the contrary, the law presumes that the disease has

arisen out of and in course of employment or is an oc-

cupational disease. Usually lawyers trained in criminal

law feel that if the employer just shows probability of

any other cause then the connection between work and

disease is not proved. This conception is wrong as far

as scheduled diseases are concerned. The employer will

have to prove the cause is other than employment. If

he fails to do so beyond doubt then the law will pre-

sume that the disease is an occupational one. There

haven’t been many cases using this aspect of law. 

Actually in one case of sulfuric acid poisoning, the court

had to be shown that there was something called 

schedule III.  

twO laws fOR cOmPensatiOn

Some people believe that the ESI Act allows the em-

ployers to escape by taking responsibility of compen-

sating for accidents and diseases. The Workmen’s

Compensation Act also has provision for insurance

companies taking over the employer’s liability. In most

cases, the insurance companies contest cases/claims to
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the level of the highest court.  Secondly the Workmen’s

Compensation Act applies only to non-clerical workers

in scheduled employment only (schedule II of the Act).

Thirdly the amount in calculation of compensation is

considered to be maximum Rs. 4000. Before the year

2000 it was only Rs. 2000 that went into calculation.

Under the ESI Act the amount of pay on which contri-

bution is paid is considered in calculation of compen-

sation to be paid.  At present the limit on pay under

this Act is Rs. 7500 per month. 

The ESI Act provides for treatment of insured

workers and their families. This law has Schedule III of

occupational diseases. It also directs the ESI Corpora-

tion along with state governments to create and main-

tain facilities for proper treatment, a direction, which

has not been implemented properly. The Corporation

has only four occupational disease centres for workers.

None have proper diagnostic facilities. ESI has savings

in the tune of Rs. 7 lakhs, more than 40 percent of

which is kept as a special low interest deposit with the

central government. This fund needs to be used prop-

erly for providing treatment to workers in case of oc-

cupational diseases and in case of general diseases,

workers and their families. 

In case of occupational diseases it is extremely dif-

ficult to get proper treatment and diagnosis. Byssinosis,

a disease caused due to cotton dust and noise induced

hearing loss were both added in Schedule III in 1984.

ESI had not diagnosed even a single instance till

1995/96 and that also after pressure by workers. The

only organisation to diagnose occupational deafness or

hearing loss in more than 500 workers is Mumbai Oc-

cupational Health and Safety Centre  (OHSC). Al-

though ESI authorities have cooperated, they have also

created hurdles in workers getting justice. More than

300 workers are currently receiving life long compen-

sation from the ESI Corporation for hearing loss

mainly due to the efforts of unions, workers and the

OHSC.

The central government had proposed a Bill to

enact a comprehensive law for health and safety at

work. Needless to say, the Bill has many shortcomings.

The most glaring among them is that it specifically

states that the proposed law will not cover domestic

workers. All the domestic workers, mostly women were

left out even at the stage of proposing a law for health

and safety.  

What is needed is an increased role for workers in

the implementation of laws regarding health and safety

at work. At present, this role is minimal. There are

safety committees envisaged but these committees do

not have any powers. Even when laws are clearly vio-

lated, the inspectors under each law have the major role.

We need laws that allow workers as citizens of this

country to participate in the implementation of laws to

protect their health and safety and for compensating

employment injuries. 

The workers and their organisations do not use

even the limited laws that exist as health and safety re-

mains low priority, a situation that can be remedied

only through legal literacy. This will bring some pres-

sure on the government to have better laws and will

give impetus to the localised efforts of affected workers

at their workplaces.

— November-December 2005



A  C O M B A T  L A W  A N T H O L O G Y230

Judicial responses 
to Healthcare
Though the judiciary has been receptive and has
recognised the right to health and health care as a
fundamental right, globalisation and free markets pose 
a challenge which needs to be addressed by the courts.

m i h i R  d e sa i
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Until the early 1980s judicial response to health re-
lated issues in India was essentially centred
around cases of medical negligence. Even these
cases were few and far between. There were two
developments in the 1980s, which led to a
marked increase in health related litigation. First

was the establishment of consumer courts that made it cheaper and
speedier to sue doctors for medical negligence. Second, the growth of
public interest litigation and one of its off shoots being recognition of
health and health care as a fundamental right. 

This article deals mainly with two topics: (1) fundamental right to health and (2) emer-

gency health care. Due to constraints of space I am forced to omit various other issues which

are of great importance such as medical negligence, occupational health, laws relating to

drugs, medical practice, rights of HIV/ AIDS patients, women’s health, etc. 

Right tO health as a fUndamental Right

article 21 of the constitution: “No person shall be deprived of his life or personal liberty

except through procedure established by law.” 

Till the 1970s by and large the courts had interpreted ‘life’ literally i.e. right to exist. It

was in late 1970s onwards that an expanded meaning started to be given to the word ‘life’.

Over the years it has come to be accepted that life does not only mean animal existence but

the life of a dignified human being with all its concomitant attributes. This would include a

healthy environment and effective health care facilities. To begin with, the right to health as

a fundamental right grew as an offshoot of the environmental litigation. Pollution free envi-

ronment   as a fundamental right presupposes right to health as a fundamental right. Logically,

the explicit recognition of the fundamental right to health should have preceded the funda-

mental right to good environment. However, the development of jurisprudence in this branch

has been reverse. To begin with, right to decent environment was recognized and from that

followed the right to public health, health and health care. Even while dealing directly with

right to health, the first issues concerned employees’ health. 

emPlOyees Right tO health

In 1991, in C.E.S.C. Ltd. v. Subhash Chandra  the Supreme Court placed reliance on inter-

national instruments and declared that right to health is a fundamental right. It went further

and observed that health is not merely absence of sickness and observed: 

“33. …In the light of Arts. 22 to 25 of the Universal Declaration of Human Rights, In-

ternational Convention on Economic, Social and Cultural Rights, and in the light of socio-

economic justice assured in our Constitution, right to health is a fundamental human right

to workmen. The maintenance of health is a most imperative constitutional goal whose re-

alisation requires interaction by many social and economic factors.”

In CERC v. Union of India  the Supreme Court was dealing with the rights of workers

in Asbestos manufacturing and health hazards related to it. It observed: 

“27. Therefore, we hold that right to health, medical aid to protect the health and vigour

of a worker while in service or post retirement is a fundamental right under Article 21, read

with Articles 39(e), 41, 43, 48A and all related to Articles and fundamental human rights to

make the life of the workman meaningful and purposeful with dignity of person.” 



Similarly, in State of Punjab v. Mohinder Singh

Chawla , dealing with rights of Government employees

to health care, the Supreme Court observed:

“It is now settled law that right to health is an in-

tegral to right to life. Government has constitutional

obligation to provide the health facilities. If the Gov-

ernment servant has suffered an ailment, which requires

treatment at a specialised, approved hospital and on ref-

erence whereat the Government servant had undergone

such treatment therein, it is but the duty of the State to

bear the expenditure incurred by the Government ser-

vant. Expenditure, thus, incurred requires to be reim-

bursed by the State to the employee.” 

is it Only state ResPOnsibility?

In Virender Gaur v. State of Haryana, 1995 (2) SCC

577, the Supreme Court held that environmental, eco-

logical, air and water pollution, etc., should be regarded

as amounting to violation of right to health guaranteed

by Article 21 of the Constitution. In Kirloskar Brothers

Ltd. v. Employees’ State Insurance Corporation , the

Supreme Court held that right to health and medical

care is a fundamental right under Article 21 read with

Article 39(e), 41 and 43. It is also relevant to notice as

per the judgment of the Supreme Court in Vincent

Panikurlangara v. Union of India, AIR 1987 SC 990 -

(1987) 2 SCC 165, “In a welfare State, therefore, it is

the obligation of the State to ensure the creation and

the sustaining of conditions congenial to good health.”

But having recognized that right to health and

health care is a fundamental right what follows? Fun-

damental rights are generally available only against the

state. They prescribe the obligations of the State. In a

poverty-ridden country like India, does it mean that the

State must provide free medical health care facilities to

all? In a situation where there is increasing privatisation

of health care systems, where the annual budget for

health is reducing, where the cost of health education

DRUG COMPANIES 
RUNNING AMOK?

D V Gupta of Agra had no idea that the drug that he had been
injecting in his body for his diabetic treatment was substan-
dard. Soon after injecting this drug, popularly known as
Huminsulin, (100iu) he suffered from paralysis. The company
that manufactured and sold this drug was a wholly owned In-
dian subsidiary of the American company Eli Lilly & Co.

Soon after, a First Information Report (FIR) was registered by
the local police on June 2005, the company in view of the
criminal nature of the offence that could lead to arrest of the
executives, petitioned the Allahabad High Court to (a) quash
the proceedings and (b) obtain a stay on arrest. While de-
fending itself, the company argued that neither the Indian
subsidiary nor its executives were legally liable since “the
product was being imported from France” and hence only the
manufacturer (in France) was liable. 

The company conveniently did not inform the Court that the
manufacturer in France was none other than the company it-
self! No wonder, the Court did not buy the argument and re-
fused to quash the legal proceedings and directed that the
entire case be transferred to the Central Bureau of Investiga-
tion (CBI) for further enquiry and legal action.

Despite the adverse decision of the High Court, the 14-billion
Company (annual profits Rs. 7,000 crores) continued its battle
by hiring a battery of three high profile lawyers led by Kapil
Sibal (now a Union cabinet minister). However, a two-member
bench of the apex court dismissed the Company’s special leave
petition (number 475/2002) stating, “we see no reason to in-
terfere with (Allahabad High Court’s) impugned order.”

The Central Drugs Laboratory in Kolkata found both the samples
of Huminsulin to be substandard. Curiously, ignoring the doc-
umented evidence of the Company’s responsibility in selling a
substandard drug, the CBI for unknown reasons took the sur-
prising step of filing a “Closure Report” which absolved the US
Company of any legal liability. The CBI court, unhappy with the
“closure” recommendation, set aside the investigating agency’s
report and instead proceeded to frame criminal charges.

On August 2 2005, the Court of the Special Judicial Magistrate
(CBI) framed criminal charges against Eli Lilly & Co and or-
dered its prosecution on three counts:
• Section 27 of the Drugs and Cosmetics Act which deals

with penalty for manufacture, sale etc. of “any drug
deemed to be adulterated or spurious or not of standard
quality...which when used is likely to cause death or
...grievous hurt.” The mandatory punishment for such a
cognizable crime is imprisonment for a period that can
extend to whole life. 



is growing exponentially this seems very unlikely. No

Court has yet said that the State is bound to provide

free medical care to all the citizens. 

QUality Of health caRe

The other aspect would of course be the quality of

health care provided by the State. Infrastructure in not

just primary health care centres but even in government

run hospitals in metropolitan cities is crumbling. These

institutions are plagued by lack of enough beds, suffi-

cient medicines and other similar problems. The Courts

including the Supreme Court have not adequately dealt

with this aspect. They have mainly been concerned with

pious declarations of health being a fundamental right

and peripheral and not so peripheral issues such as

rights of government employees to be treated in gov-

ernment hospitals, emergency medical care and the like.

But in a case dealing with bad infrastructure in public

hospitals the Allahabad High Court held : 

“ It is indeed true that most of the Government

Hospitals in Allahabad are in a very bad shape and need

drastic improvement so that the Public is given proper

medical treatment. Anyone who goes to the Govern-

ment Hospitals in Allahabad will find distressing sani-

tary and hygienic conditions. The poor people,

particularly, are not properly looked after and not given

proper medical treatment. Consequently, most people

who can afford it go to private nursing homes or pri-

vate clinics. …All this needs to be thoroughly investi-

gated. This is a welfare State, and the people have a

right to get proper medical treatment. In this connec-

tion, it may be mentioned that in U.S.A. and Canada

there is a law that no hospital can refuse medical treat-

ment of a person on the ground of his poverty or in-

ability to pay. In our opinion Article 21 of the

Constitution, as interpreted in a series of judgments of

the Supreme Court, has the same legal effect.”

• Section 420 of the Indian Penal Code (IPC) that deals with
cognizable non-bailable cases of cheating and dishonesty
carrying an imprisonment of up to seven years and fine. 

• Section 275 of the IPC that covers cognizable, non-bail-
able cases, where anyone found selling adulterated drugs
is punished with life imprisonment with or without fine.
While the law will take its own course in due time, inves-
tigations by the Monthly Index of Medical Specialties
(MIMS) have brought to light some very disturbing issues.

• In India, Eli Lilly is a trader, not a pharma manufacturer.
It either imports or merely markets medicines produced
by Indian manufacturers. Should the nation allow such
domestic trading operations by foreign companies in the
pharma sector?

• Patients, even prescribers, are not aware that Eli Lilly’s
brands are not manufactured by the company but out-
sourced from local producers in India. Thus its brands are
being patronised under a false notion.

• Huminsulin (40iu) though sold under Eli Lilly banner is
actually produced by a local manufacturer by the name of
M. J. Pharma in Halol, Gujarat. The manufacturing plant
is not approved by the United States Food and Drug Ad-
ministration (USFDA). Hence Huminsulin 40iu being sold
in India, is not allowed to be sold to Americans because
of lack of quality certification.

• In recent months, USFDA has been aggressively exhorting
American citizens not to buy unapproved medicines either

at home (via mail order suppliers) or abroad. Huminsulin
produced in Halol falls in this category. Who will be liable
if a visitor from United States, who has been using the
US-made Eli Lilly’s insulin, buys the India-made product
and suffers?

• For poor quality goods and deficient services, foreign com-
panies operating in India can be sued in their home coun-
tries as happened in the case of Bhopal gas disaster.
However filing and fighting lawsuits in western countries,
particularly in the United States, is without exception be-
yond the means of even the most resourceful and richest
of Indians. With the product patent coming into force from.

January 1, 2005, monopoly manufacturers at monopoly for-
eign prices are selling new medicines. However, no mechanism
has been put in place to support ill-informed patients in India
with limited means to claim and secure damages that are
legally permitted in the home countries of foreign companies
in case of serious adverse effects. For example an American
court has awarded US$ 252 million (Rs. 1,100 crore) to the
family of just one American patient who died after taking ro-
fecoxib. Why should an Indian sufferer be denied similar com-
pensation when he pays the same price for the same drug of
the same company? 

Source: Editorial, MIMS 
INDIA, August 31, 2005



statUtORy dUties

In the case of B. Poonam Sharma v. Union of India ,

the Police took the Petitioner’s husband who had met

with an accident into custody as they suspected him of

drunken driving. The deceased had suffered one inch

cut on his head and he was taken to a government hos-

pital for first aid. The Government doctor stitched up

the wound and prescribed brufen tablets. Thereafter,

Police charged him under the Motor Vehicles Act and

put him behind bars. At night, the deceased complained

of severe headache and he was taken back to the same

doctor who gave the deceased some more brufen tablets

and sent him back without examining him. Next day

he was released on bail. When the condition of deceased

deteriorated, his relatives took him back to the same

hospital.  The hospital took X-Rays and CAT scan that

showed brain haemorrhage, and he was immediately

referred to a specialist hospital but succumbed to his in-

juries at the time of admission. Petitioner invoked writ

jurisdiction of High Court under Article 226 and

sought relief against the alleged negligence on part of

the Government Doctor and police that caused the

death of Petitioner’s husband.

The High Court held that the instant case was not

of an error of judgment as within a few hours patient

was brought back complaining of severe headache yet

no further treatment was given. The Court held that

every doctor at the government hospital having regard

to the paramount importance of preservation of human

life is under statutory obligation to extend his services

with due expertise. Hence, Respondent was directed to

pay Rs.2 lakh as compensation under Public Law for

violation of fundamental rights of Petitioner’s husband.

In Marri Yadamma v. State of Andhra Pradesh , the

deceased was an under trial who died of ‘congestive car-

diac failure’. The petition was filed by his spouse alleg-

ing negligence on part of the jail authorities and jail

doctor in not providing appropriate treatment on time

or referring to a specialist to determine the root cause

of the ailment. The High Court in this case observed

that the condition of the deceased at the time of his

death was such that could have developed over a period

of time and not immediately. Thus, it was abundantly

clear that no care or caution was taken by the Respon-

dents to get the deceased examined by a Surgeon or a

specialist, even though he was complaining of ailments

very often. The Court stated that on arrest a prisoner

merely loses his right to free movement. His all other

rights including right to medical treatment remains in-

tact and it cannot be violated. The jail authorities had

infringed fundamental right of the deceased therefore

the State was liable to compensate his widow as a public

law remedy for an amount of Rs.2 lakh. 

mental health and cOURts

In the case of Death of 25 chained inmates in Asylum

fire in TN., in Re.  v. Union of India , the petitioners

sought directions for implementation of provisions of

Mental Health Act, 1987 to prevent another mishap of

the kind in mental asylum in Tamil Nadu.  In light of

the provisions of Mental Health Act, Supreme Court

issued following directions for its implementation: 

(i) Every State and Union Territory must undertake

a district-wise survey of all registered/unregis-

tered bodies, by whatever name called, purport-

ing to offer psychiatric/mental health care. All

such bodies should be granted or refused licence

depending upon whether minimum prescribed

standards are fulfilled or not. In case licence is

rejected, it shall be the responsibility of SHO of

the concerned police station to ensure that the

body stops functioning and patients are shifted

to government mental hospitals.

(ii) Chief Secretary or Additional Chief Secretary

designated by him shall be the nodal agency to

coordinate all activities involved in implementa-

tion of the Mental Health Act, 1987, the Persons

with Disabilities (Equal Opportunities, protec-

tion of rights and full participation) Act, 1995

and National Trust for Welfare of Persons with

Autism, Cerebral Palsy, mental Retardation and

Multiple Disability Act, 1999. He shall ensure

that there are no jurisdictional problems or im-

pediments to the effective implementation of the

three Acts between different Ministries or De-

partments. At the Central level, Cabinet Secre-

tary, Government of India or any Secretary

designated by him shall be the nodal agency for

the same purpose.

emeRgency healthcaRe

One of the major issues concerning health care has been

the obligation of doctors to provide emergency health

care. In the case of Paschim Banga Khet Mazdoor

Samity v. State of W.B.  the Supreme Court observed

that providing adequate medical facilities is an essential
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part of the obligation undertaken by the State in a wel-

fare state. And the failure on the part of a government

hospital to provide timely medical treatment to a per-

son in need of such treatment results in violation of his

right to life guaranteed under Article 21.

The issue before Supreme Court was the legal ob-

ligation of Government to provide facilities in govern-

ment hospitals for treatment of persons who had

sustained serious injuries and required immediate med-

ical attention. In the case before the Court, Petitioner

who had suffered brain haemorrhage in a fall from the

train was denied treatment at various Government hos-

pitals because of non-availability of beds. Government

justified its action on the ground that the petitioner

could not have been kept on floor of a hospital or trol-

ley because such arrangement of treatment was fraught

with grave risks of cross-infection and lack of facility

for proper post-operative care. It further argued that

State hospitals cater to the need of poor and indigent

patients as of the total number of beds maintained by

the state government all over the State, 90% are free

beds for treatment of such patients. 

During the pendency of the case, the State Gov-

ernment appointed an enquiry committee to investigate

the matter. The State Government adopted various rec-

ommendations made by the Enquiry Committee. Apart

from the recommendation of Enquiry Committee,

Supreme Court made certain additional directions in

respect of serious medical cases:

1. Adequate facilities be provided at the Primary

Health Centres where the patient can be given

basic treatment and his condition stabilized.

2. Hospitals at the district and Sub-divisional level

should be upgraded so that serious cases can be

treated there.

3. Facilities for giving specialist treatment should

be increased and having regard to the growing

need, it must be made available at the district

and sub-divisional level hospitals.

4. In order to ensure availability of bed in an emer-

gency at State level hospitals, there should be a

centralized communication system so that the

patient can be sent immediately to the hospital

where bed is available in respect of the treat-

ment, which is required.

5. Proper arrangement of ambulance should be

made for transport of a patient from the pri-

mary health centre to the district hospital or

sub-divisional hospital to the State hospital.

6. Ambulance should be adequately provided with

necessary equipment and medical personnel.

Supreme Court observed that though for imple-

mentation of the above directions financial resources

would be required but at the same time it cannot be ig-

nored that it is the constitutional obligation of State to

provide adequate medical services to the people.  The

Court also observed: “In the context of the constitu-

tional obligation to provide free legal aid to a poor ac-

cused this Court has held that the State cannot avoid

its constitutional obligation in that regard on account

of financial constraints. (Khatri II v. State Of Bihar).

These observations will apply with equal, if not greater,

force in the matter of discharge of constitutional obli-

gation of the State to provide medical aid to preserve

human life. In the matter of allocation of funds for

medical services the said constitutional obligation of the

State has to be kept in view.” The Court held that it was

necessary that a time-bound plan for providing these

services should be chalked out keeping the above in

mind. 

This case arose out of an incident in West Bengal.

Other States were not parties to the case. Also, the

Committee was concerned with West Bengal and the

directions were also given by the West Bengal Govern-

ment. The Supreme Court, however, observed that

other States, though not parties, should also take nec-

essary steps as set out in the judgment. Thus all the di-

rections referred to above, would be equally applicable

to other States in the country. 

It is to be noted that though the responsibility of

the State and government hospitals is well provided by

a radical interpretation of the Constitution, there is no

definite corresponding legal duty imposed on private

hospitals and practitioners to treat emergency cases.

The above judgments focus on the duty of State and

government hospitals.

medicO-legal cases

Parmanand Katara v. Union of india was filed by a

human right activist seeking directions against Union

of India that every injured citizen brought for treatment

should be instantaneously given medical aid to preserve

life and thereafter the procedural criminal law should

be allowed. It was widely observed that when accident

victims or victims of crimes are brought to hospitals;

doctors refuse to touch them till the police formalities
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are completed. Some doctors do not treat them even

after this for fear of having to attend courts. The

Supreme Court, held that -

‘There is no legal impediment for a medical pro-

fessional when he is called upon or requested to attend

to an injured person needing his medical assistance im-

mediately. The effort to save the person should be the

top priority not only of the medical professional but

even of the police or any other citizen who happens to

be connected with the matter or who happens to notice

an incident or a situation. Every doctor whether at a

Government hospital or otherwise has the professional

obligation to extend his services with due expertise for

protecting life. No law or State action can intervene to

avoid delay the discharge of the paramount obligation

case upon the members of the medical profession. The

obligation being total, absolute and paramount, laws

of procedure whether in statutes or otherwise which

would interfere with discharge of this obligation cannot

be sustained and must, therefore, give way………” 

The Supreme Court and the High Courts have

been intervening in a much more active manner in the

last few years on the issue of health and health care. But

again, unless they start looking into the impact of

patents and drug price control as also the obligations

of private hospitals, the effect is bound to be limited. 

— November-December 2005
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An Agenda Lost in a Unipolar World
The taking over of global governance and national agendas by
ultilateral alphabetical combos governed by business interests needs
a synergy between the international civil society initiatives and
people’s movements to ensure that the world enjoys the right to
health and healthcare.

RaV i  d U g g a l

The battle lines are drawn. No. This is not a fight be-
tween two wrestling giants that we see on television.
This is the fight to reclaim human rights in a new
globalised world where the World Trade Organisa-
tion (WTO) and allied agencies are increasingly de-
termining the shape of the global political economy

and civil society initiatives like the World Social Forum (WSF) and its
allied partner that are globally struggling to counter the new economics
unleashed on the people of the world. 

The global transformation which the new economic policies have engineered has not shaped

a world where the misery suffered by masses has reduced in any significant way or violation of

their fundamental human rights has lessened. In fact, the gulf between the developed and un-

derdeveloped world has widened with a shift in control over the political economy from politics

to economics. The new engines of change are not political ideologies but globalised economics

which use the multilateral institutional route to shape international policies wherein the driving

forces are not nations but a new breed of international bureaucrats who are increasingly coming

from global business establishments or are economists and social scientists who are supporters

of global business tenets. Hence it is not surprising that the new Prime Minister of the largest

democracy in the world is an international economist who is also supported by another inter-

national economist as head of the Planning Commission of the same nation and in tandem they

are changing the direction of that nation’s political economy to fit the curves of the new global

political economy. Thus World Trade Organisation (WTO), General Agreement on Trade and

Tariffs (GATT), Intellectual Property Rights (IPR) and Trade related Aspects of Property Rights

(TRIPS), International Monetary Fund (IMF) and World Bank (WB), Multilateral Investment

Guarantee Agency (MIGA), Asian Development Bank (ADB) and other affiliate alphabetical

combos have taken over global governance. All these multilateral bodies are controlled by busi-

ness interests based in finance capitals of the developed world and foist their agenda of promoting

capitalist globalisation of an increasingly unipolar world.

So if this is the way the world is changing, then the human rights agenda, which is often

in conflict with capitalist globalisation because the latter often violates various human rights,

including health rights, also needs to follow a similar trajectory of multilateral or multina-

tional initiatives. 



Thus alternate alphabetical combos which seek to

reclaim human rights have emerged to challenge the

capitalist globalisation - World Social Forum (WSF),

Peoples Global Action (PGA), Peoples Health Move-

ment (PHM), Earth Charter Initiative (EHI), NGO

Coalition for the International Criminal Court (CICC),

Jubilee 2000, the International Campaign to Ban Land-

mines (ICBL), Global Health Watch (GHW), Trans

National Institute (TNI), Transparency International

(TI) etc. All these are civil society initiatives and believe

that not only is Another World Possible but also that

Another World is Necessary and these initiatives also

actively use multilateral treaties and declarations such

as International Covenant for Civil and Political Rights

(ICCPR), International Covenant for Economic Social

and Cultural Rights (ICESCR), Convention for Elim-

ination of Discrimination of all forms Against Women

(CEDAW), Child Rights Convention (CRC), Health

For All (HFA), ICPD Program of Action, Beijing Plat-

form, Agenda 21 to demand respect, protection and

fulfilment of various human rights from governments

across the world. This is then the scenario that the

global human rights movements and initiatives have to

operate in. And this is true for the interface of health

and human rights. Experience the world over shows

that if citizens of a country have to enjoy basic quality

health care as a human right then:

• The State must be an active player.

• The financing of health care has to be under

some form of public monopoly or single-payer

mechanism.

• Lack of purchasing power is not an impediment

to realize the highest attainable standard of

health.

• The private provision of health care is well reg-

ulated and

• A Law mandating all the above has to be enacted.

This is the experience in most of Western Europe

(UK, Germany, Netherlands, Sweden), Canada and a

few countries from Latin America (Costa Rica, Brazil,

Chile, Cuba) and Asia-Pacific (Japan, Australia, South

Korea, Thailand, Sri Lanka). By contrast the United

States of America, India and a number of underdevel-

oped countries which have weak state intervention and

participation are unable to respect, protect and fulfil the

right to the highest attainable standard of health as

mandated by Article 12 of ICESCR and explained in

General Comment 14 pertaining to this Article.

the shifting PaRadigms

Political and civil rights emerged in the context of colo-

nial and imperialist struggles and in many countries

constitutions adopted them as fundamental rights. Post

the Second World War, when political independence

was gained the world over, social and economic rights

became thrust areas in the development paradigm. In

the cold war era it was civil and political rights (in the

“democratic” capitalist world) versus social and eco-

nomic rights (in the socialist world). Both the worlds

have faced a crisis and the 1993 Vienna Declaration

proclaimed the right to development as a universal and

inalienable right being integral to human rights. Since

then a number of international declarations - Rio,

Cairo, Beijing, Copenhagen, Johannesburg, etc. have

reaffirmed faith in this. While we may not have as yet

the right to development as understood in terms of the

Vienna Declaration, the potential and framework does

exist to move towards that direction. At the global level

there is realisation that health care lies in the rights do-

main and hence it is an integral part of the Covenant

on Economic, Social and Cultural Rights. This group

of rights is a new challenge. Hitherto civil and political

rights like freedoms of speech, movement, political ac-

tions were the main concern for rights debate because

the context globally in the last few decades were inde-

pendence struggles and struggles for establishing demo-

cratic governance. Today, the global environment has

changed and poverty and deprivation is the new context.

Thus the rights debate has shifted to social and economic

rights in which health is one of the emerging rights issue.

health and hUman Rights

Having a Constitutional right (whether as directive

principle or as a fundamental right) has little meaning

if health care infrastructure is not made available in ad-

equate quantity as per the need and location of the pop-

ulation. At least the basic requirements to maintain a

reasonable standard of health must be provided for.

Furthermore, if infrastructure is in place it may not nec-

essarily mean that it is accessible to the people, espe-

cially the poor. Thus differences based on location

(rural-urban and distance), purchasing power (pricing),

ethnicity, race and caste, gender etc. must also be elim-

inated so that access is not hampered due to any form

of discrimination or conditionality. 

Access to health care must exist irrespective of the

capacity to pay. Often it is seen that infrastructure is in
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place and access too is reasonable but user charges/fees

prevents use of such services by the poor. The success

of health care as a right is critical to the condition of af-

fordability and hence any direct payments at the point

of receiving care will necessarily be discriminatory. Any

charges for health care must be collected indirectly on

the principle of payment according to capacity that is

through direct progressive taxation and charges, and/or

insurance premiums.

Further, availability, accessibility and affordability

have little meaning if the quality of care provided is

compromised in any way. Quality of care not only

means in terms of well-defined standards and good

practices but also satisfaction of the client. Hence health

care services must be sensitive to this, including being

culturally appropriate or acceptable. 

In India, the interface of health and human rights

is not of recent origin. There is a rich history to it. On

the eve of Independence, India had a well defined

health policy and a comprehensive health plan in the

Bhore Committee Report that was on par with the Bev-

eridge proposal of NHS in Britain, but its recommen-

dations have been sidelined over the years and the

health care policy diluted considerably by subsequent

committee reports and policy statements. Post Alma

Ata (HFA) the government at least announced a health

policy statement, which emphasized the need for a uni-

versally accessible and comprehensive health care, but

this largely remained on paper as the health policy an-

nounced turned out to be only rhetoric as nothing

changed at the ground level. The implementation, prac-

tices, allocations etc. continued to follow the same pat-

tern and hence no significant impact has been visible.

What we have today in health care is a diluted par-

ticipation of the state in providing selective services

mostly of preventive and promotive nature in the rural

areas and some curative care in urban areas. On the

other hand the private health sector has grown from

strength to strength without any regulation or control.

Such a pattern of growth in the larger context of

poverty is unacceptable. Further with Structural Adjust-

ment Programmes and integration into the world econ-

omy the situation of public health has got even worse

with both public health investments and expenditures

declining as a proportion of Gross Domestic Product

as well as a share of the government budget, and here

agencies like World Bank and USAID, and unfortu-

nately even WHO and UNICEF, all recommend cur-

tailment of State’s role in health and health care and

push aggressively for selective care for selected or tar-

geted populations. It is unfortunate that the Indian

State has succumbed to such thinking.

This trajectory must be changed. To ensure that the

role of the State is not curtailed a paradigm shift man-

dating health as a human right becomes critical.  This

means that right to healthcare must become political

agenda. To ensure this, apart from honouring the

Covenants and Declarations, there is also a need to cre-

ate pressure from below. This is important because

rights are never given they have to be seized. We are

presently witness to an opportune moment of both hav-

ing such an initiative in the form of the Jan Swasthya

Abhiyan (Peoples Health Movement) as well as active

engagement with the State to negotiate a rights based

health policy and healthcare system.

An organized and universal access healthcare sys-

tem is possible only under a rights perspective. The pol-

icy route to comprehensive and universal healthcare has

failed miserably. It is now time to change gears towards

a rights-based approach. Right to health and healthcare

is a fundamental social and economic right mandated

by ICESCR that India had ratified way back in 1978.

But such a demand is not yet on the political agenda in

India. The Peoples’ Health Movement has voiced such

a demand but this requires a widespread awareness

campaign and participation of many more civil society

groups. Synergies have to be created for these efforts to

multiply so that people of India and other countries of

the world can enjoy right to health and healthcare. Only

such an approach can lead us closer towards a system

that guarantees universal access to healthcare as a

human right. To conclude, the battle between global

capital and global civil society (read human rights) has

to be intensified if the common citizens of this world

have to reclaim their human rights, including health

rights, which are rapidly being purged by WTO and its

allies. Its time for WSF, PHM and other allied forces to

expand their sphere of influence and action and one

possible way of doing this is to counter the global cap-

ital alliance with a global labour alliance. 

Thus the global civil society movements have to

dovetail with global labour movements to build a

strong and sustainable counter force for securing the

health and human rights of all.

— November-December 2005
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Drug Price Control: 
reasons and rationale
India’s public health is in crisis and has deepened with the
widespread occurrence of HIV. People do not have access
to affordable health services while the affluent sing
hosannas for India’s drug companies as their share prices
ride the boom in the market. The reasons advanced for
relaxing controls on prices are deeply flawed.

s  s R i n i Va sa n  &  a n U Rag  b h a R g aVa



2416 .  H e A L T H C A r e

Administrative pricing systems for drugs were initi-
ated in 1962, in the wake of the Chinese aggression
and the declaration of emergency in 1962.  The De-
fence of India Act was invoked to curb the spiraling
prices of medicines. The Drugs (Display of Prices)
Order 1962 and the Drugs (Control of Prices)

Order 1963 were promulgated. These orders, at least, had the effect of
freezing prices of drugs as of April 1st 1963. Drug prices have been un-
affordable even before the onset of TRIPs from 2005, thanks to the cli-
mate of deregulation and loosening of controls. And drug costs form
more than half the treatment costs. India’s drug situation is one of
poverty amidst adequacy and plenty: people do not have access to af-
fordable health services and medicines even as the share prices of drug
companies is booming and Indian drug companies are praised abroad.
This makes a thorough overhaul of the drug control and pricing system
in India imperative. 

a disasteR fORetOld

India’s public health crisis is a disaster waiting to explode. The crisis has deepened since the

last revision of the Drug Price Control Order (DPCO) with widespread occurrence of the

HIV epidemic, increasing prevalence of hypertension, diabetes mellitus, ischemic heart dis-

ease, cancer and increasing drug resistance in infections such as tuberculosis, malaria, typhoid,

and other bacterial infections1. Moreover, post-2005, the possibility of India’s pharmaceutical

industry reverse engineering newer drugs, has diminished unless the government issues a

Compulsory License and new drugs patented by foreign companies will be subject to price

control. This is easier said than done because it needs an exercise of political and moral will,

against the financial clout of the big pharma. 

The Doha Agreement has clarified TRIPS flexibilities, including a country’s public health

needs for primacy. Unfortunately, this interpretation has not been used either in the provisions

of the recent April 2005 Amendments of India’s Patents Act regarding more liberal grounds

for compulsory license (“…each member has the right to grant compulsory licenses and the

freedom to determine the grounds upon which such licenses are granted…”) or for defining

what drugs can and cannot be patented. Clearly the amendments to the1970 Act could have

said that drugs of a certain therapeutic class important for certain crucial disease situations

prevalent in India are outside the purview of the patent regime. There is also no statement

in the amendments whether newly patented drugs will be subject to price control. 

failURe Of the maRKet 

Free market and deregulation views are now prevalent in India’s policy circles: the message

being that the market and competition will take care of high prices and any other distortions.

The reality, however, is that competition does not work2 in the Indian pharma industry.

More players in an uncontrolled market have meant only a wider range of prices for the same

drugs.3 You have the same drug being sold by different companies (and sometimes by the

same company) at vastly different prices.   

Roy and Rewari4 surveyed the variation in prices of 84 formulations used in the man-

agement of cardiovascular diseases in the Indian market and concluded that variation in prices

ranged from 2.8 percent to 3406 percent. Most importantly, the most-selling brand is seldom



the lowest priced. The product leader is often the price

leader too. Insisting on marginal revenue being equal

to marginal cost, the criteria for perfect competition, is

laughable. 

Most readers would not believe this of India’s drug

market: retail market prices are often one to three per-

cent of government tender prices!5 This shows if any-

thing the tremendous overpricing without precedent in

any other industry in the world. Also this percentage

differential in pricing for the public sector and private

retail sector is probably true of no other industry in

India. Would the booming computer industry sell in

the market a laptop at Rs 100,000 and to the govern-

ment tender for Rs 2000/- to Rs 3000/-? Would a truck

manufacturer sell trucks for Rs 5 lakhs in the market

and to the government tender for Rs 20,000 even if he

had an order of 100,000 trucks at a time? 

PRicing POlicies 

The price control policy as we know today started with

the DPCO of 1979, based on the Drug Policy (1978),

itself an outcome of the path-breaking Hathi Commit-

tee Report (1975) on pharmaceuticals. The objectives

over the years have been to make drugs abundant and

affordable, but the ground situation is one of poverty

and unaffordability amidst this adequacy. 

Partly because of drug industry pressure and partly

because of changing nature of dominant economic par-

adigms in India, the number of drugs under price con-

trol has come down over the years:  347 in 1979 and

74 at present. If the Pharmaceutical Policy (PP) 2002

were implemented it would have come down to around

30.  The PP 2002, itself is a subject of litigation.6

Briefly, PP 2002 and all previous policies (except

possibly the first one in 1978) have some common

problems: the criteria chosen to keep drugs in and out

of price control are themselves faulty and leads to

anomalies:

w Most essential and useful drugs are kept out of

price control. 

w Non-essential and harmful drugs like analgin,

phenylbutazone, Vitamin E, sulphadimidine,

mebhydrolin, diosmine panthonate and pan-

thenols, bacampicilin, etc is under price control.  

w Drugs for HIV /AIDS, cancer, hypertension,

coronary artery disease, multidrug resistant tu-

berculosis, diabetes, iron deficiency anemia,

ORS, tetanus, filariasis, vaccines (new) for ra-

bies, hepatitis B, sera for use in tetanus, diphthe-

ria, Rh isoimmunisation, anticonvulsants and

ant epileptics, diphtheria, snake bite, suspected

rabid dog bite/rabies, etc. fall outside price con-

trol (See boxes below).

w Price control, since it is based on market share

criteria, produces only partial regulation.

Chloroquine for malaria would be under price

control but not equally important other anti-

malarials.7 True also leprosy drugs and anal-

gesics. 

w Of the 300 top selling brands, only 36 (that is

only 12 percent) were price controlled 

w The rest that is 88 percent were not.8

Due to limitations of space we have not mentioned

other contributory factors that make the drug market of

India ‘unique’: namely, the prevalence of irrational, un-

scientific and harmful drugs leading to “therapeutic

chaos and nihilism” in the Indian market and among

medical professionals; the easy availability of medicines

across the counter; the poor infrastructure for quality

control; weak and poorly staffed regulatory administra-

tion; poor regulation of the medical profession, of the

retail pharmacists, of the pharmacy profession, and poor

drug control; lack of serious prosecution of those selling

substandard, sub therapeutic and spurious drugs; pre-

scriptions influenced by aggressive promotion of drug

companies leading to over/under prescribing9; inaccurate

diagnosis, lack of up-to-date knowledge, unethical prac-

tices like receiving commissions for prescribing certain

drugs and sponsorship by drug companies of individual

doctor’s expenses as well as of medical conferences, etc. 

One upshot is that demand is supplier induced.
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Drugs need price 
control because:
w Drugs are overpriced and unaffordable. 
w Drugs constitute 50 to 80 percent of health care

costs in India.
w Health care is the second-most leading cause of

rural indebtedness, after dowry.
w There is no consumer choice of product, price and

quality in medicines; only in whether you take the
prescribed drug or not, a decision always made in
distress, mostly at the threat of death.

w There is no universal health insurance in India;
even if there were, regulation of prices can result
in considerable savings.



The health market creates and promotes wants.  Doc-

tors also set themselves as gatekeepers, with societal

sanction, to certify various physical states of being in-

cluding starvation, birth and death.

These trends have to be viewed in conjunction

with the burgeoning crisis in non-communicable dis-

eases in India. We also briefly discuss in the accompa-

nying box why drugs for non-communicable diseases

have to be placed under price control. 

maRKet OR the state

The solution is obvious: the State clearly has a welfarist

and interventionist role, especially in the areas of health,

education and removal of hunger. In the current envi-

ronment, one cannot wish away the market. We can curb

market fundamentalisms, however, especially in health

and education and removal of hunger.  The legitimacy

of the State as an instrument of ensuring the right to

health care and distributional justice needs to be asserted.

Price regulation of medicines is the norm all over

the world, except the USA, which unfortunately India

is trying to emulate. Even in USA, drug companies and

health insurance companies always negotiate prices. But

the system excludes large numbers of the poor and es-

pecially makes medicines costly for the elderly10. One

in three non-elderly Americans -- 74.7 million -- was

without health coverage for all or part of 2001-2002.11

UK has its Pharmaceutical Price Regulation

Scheme.12 All European Union (EU) countries have a

form of price regulation. In setting prices, these coun-

tries use therapeutic comparators and the price of prod-

ucts in other EU markets. Denmark, Greece, Finland,

Ireland, Italy, the Netherlands, Portugal, and Sweden

set a maximum price in relation to prices in neighbour-

ing countries. Belgium, France, and Italy set prices in

relation to relative cost, prices elsewhere in the EU, and

the contribution made to the national economy. In Aus-

tria, France, and Spain, there are volume-cost and other
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Task Force Report

Even as we go to the press (Sep 25, 2005), the Report of
the Task Force, chaired by Pronab Sen, Principal Adviser at
the Planning Commission, “to explore Options other than
Price Control for Achieving the Objective of Making Avail-
able Life-saving Drugs at Reasonable Prices” is available
and if implemented they should alleviate many of the gross
distortions in drug pricing. Some extracts from the Execu-
tive Summary of the Task Force Report:

The Strategic Approach
The Task Force recommends that price regulation should be
on the basis of ‘essentiality’ of the drug and it should be
applied only to formulations and not to upstream products,
such as bulk drugs. No effort should be made to impose a
uniform price, and only a ceiling price should be indicated.
The ceiling price of essential drugs should normally not be
based on cost of production but on readily monitorable
market based benchmarks. Other drugs falling into selected
therapeutic categories should be brought under a compre-
hensive price monitoring system with mandatory price ne-
gotiations system, if necessary. The regulatory mechanism
should be significantly strengthened both at the Centre
and in states.  A process of active promotion of generic
drugs should  be put in place including mandatory debrand-

ing for selected drugs. Public Sector Enterprises (PSEs) in-
volved in the manufacture of drugs should be revived where
possible and used as key strategic interventions for ad-
dressing both price and availability issues. The drug regu-
lator must maintain a database of brands and their
compositions and no change should be permitted in the
composition of a given brand…

Principles of Price Regulation
The Task Force recommends that the National List of Es-
sential Medicines (NLEM) 2003 should form the basis of
drugs for price control/monitoring. To support the process,
the government should announce the ceiling price of all
drugs contained in the NLEM on the basis of the weighted
average price of the top three brands by value of single in-
gredient formulations prevailing in the market as on
1.4.2005….

Patented Products
All patented drugs and formulations should compulsarily
be brought under price negotiation prior to the grant of
marketing approval.  The reference price to be used for
such negotiations will be the prevailing price of the closest
therapeutic equivalent in the domestic market/lowest price
at which the drug is marketed internationally.



rebate schemes. Spain and the United Kingdom, set

their prices to ensure a rate of return within a particular

profit range.13

Canada has a Patented Medicines Prices Review

Board; France has a Transparency Commission and

Economic Committee on Medicines; Egypt has all

drugs under price control; Italy has restricted wholesale

margins; and Germany has its reference pricing system.

Some system of price monitoring and price regulation

prevails in Japan, Netherlands, China, Indonesia,

Colombia, etc. In some of these countries, drug pricing

is tied with national health system reimbursements and

or insurance schemes. In the absence of either in India,

the havoc on the majority of the population can well be

imagined.

How come all the developed free market

economies do not have a free market with respect to

pricing of medicines? Moreover, pharma has to match

its production to disease priorities and patterns preva-

lent, unlike in India at present; and the kind of drugs

made needs to be regulated.

what abOUt R & d?

One of the reasons given for high price of drugs is the

high R&D and innovation cost in pharma. But this is

wrong. Does any other sector say that we have to price

a product high because we are doing/have done R&D

for future/present products? Do manufacturers of com-

puters or microprocessors or cars do so?  

Secondly, the cost of doing clinical trials is about

$300 million per drug. About 80 percent (Rs 1000

crores) of this has to be done in the West if it has to be

accepted there. This is apart from the western pharma

industry’s figures where the cost of discovering a new

molecule is stated as $ 800 million per drug, which in-

cludes $400 million as opportunity costs of not doing

R&D! Using purchase-parity, this is Rs 700 crores for

a single drug. It is not possible at present sales and pro-

jected sales of Indian companies. Indian companies to-

gether spent Rs 660 crores on R& D in 2003-04. No

drug has been discovered, tested and marketed by In-

dian companies in last 20 years, despite promise of ex-

emption from price control for 15 years. Prices of drugs

never increase in the West. If R&D costs are recovered

in the first year or so (first few weeks in many cases),

only legitimate profits need recovery thereafter. Follow-

ing some such logic, in Japan it is mandatory that all

prices of all new drugs come down by five percent every

year! In our case, royalty percent needs to be fixed

which is not done in the Patents Amendments (usually,

not more than five percent).   So is pharma R&D risky?

No, it does not appear to be any more than any other

technology based industry.14

... Despite all the rhetoric to the contrary, this is
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Crisis of Non-Communicable 
Diseases in India

A major public health crisis, which has arisen in the last few
decades with the demographic transition, increasing urbani-
sation, and lifestyle related factors, is the increasing preva-
lence of a host of non-communicable diseases. Some problems
related to low nutrition, poor sanitation like iron deficiency
anaemia has remained. Consider the following: 

Anaemia: Anaemia is a major public health problem in women
and children with prevalence of 74.3 in children of 6-35
months and a prevalence of 49-56% in women. (NFHS
1998/99) Anaemia contributes to 1/3 of maternal mortality.
Diabetes: India has the highest number of patients with di-
abetes in the world. (Source: The burden of non-communica-
ble diseases in South Asia. British Medical Journal, April
2004), with estimates ranging from 19.4 million in 1995 to
around 32.7 million affected. An increasing prevalence of di-
abetes in urban areas has been documented.

Hypertension: The number of patients with hypertension is
also high with an estimated prevalence in adults of 20-40%
in urban areas and 12-17% in rural areas. (Source: The burden
of non-communicable diseases in South Asia. British Medical
Journal, April 2004) 

Coronary artery disease: The prevalence of coronary artery
disease in urban areas is estimated to be 10% in people over
35 years of age. (Ibid)

Chronic respiratory diseases: These include bronchial
asthma, and chronic obstructive airways disease. Morbidity
from respiratory diseases accounts for 65 million cases and
580,000 deaths. (Ibid)

Cancer: Estimates of age standardised rates of cancer range
from 99.0 to 129.6 per 100,000 in males and 104.4 to 154.3
per 100,000 in females (BMJ, op.cit). About 700,000 new
cases with cancer occur each year. 



not a high-risk industry. As one indication, the law pro-

vides tax credits equal to 50 percent of the cost of test-

ing orphan drugs and extends the credits to other drugs

if “there is no reasonable expectation that the cost of

developing and making available in the United States a

drug will be recovered from sales in the United States”.

In other words, if you can’t make a profit, the govern-

ment will help you out. 

Risky businesses have variable returns, but the

pharmaceutical industry has been, year after year, the

most profitable in the United States. What these com-

panies are, in fact, claiming is an entitlement not only

to recoup anything they wish to spend on R&D but to

make an exorbitant profit margin as well. The R&D

costs, no matter what they are, have little to do with

drug pricing. Mr. Gilmartin, President and CEO of

Merck, referring to the $802 million per drug estimate,

remarked, “The price of medicines is not determined

by their research costs. Instead, it is determined by their

value in preventing and treating disease, … it is the doc-

tor, the patient, and those paying for our medicines that

will determine its true value.” 

More relevantly, most R&D even in the West is

public funded, even when the pharma companies reap

the profits. For example, Taxol (anti-cancer drug) was

supported by the National Institutes of Health (NIH).

Drugs like Gleevec, Epoeitin, Zidovudine (AZT) were

discovered in public funded university departments.

And during 1998-2002, of 415 US FDA applications,

only 14 percent were innovations, the rest were me-too

drugs. And as far as R&D relevant to tropical countries,

only 13 out of 1223 new chemical entities discovered

between 1975-1997 related to tropical diseases. There-

fore, we need different strategies for supporting R&D

for diseases of national importance. 

— November-December 2005
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Why should drugs for 
non-communicable 
diseases be placed 
under price control? 

The degree of morbidity and mortality associated with these
non-communicable diseases mean that patients with hyper-
tension and diabetes mellitus would be more than the entire
population of many developed countries. 

These diseases often carry the burden of lifelong therapy.
Drugs for diabetes, hypertension, asthma, have to be taken
lifelong, for epilepsy for a minimum of 3 years. Costs of treat-
ment impose a tremendous economic burden on patients,
which many cannot afford and suffer premature death or other
complications like stroke, heart failure and kidney failure. 

Patients with non-communicable diseases most often have to
take multiple medications, which further adds to cost. For in-

stance, patients with diabetes may have to take two different
anti-diabetic pills, in addition to drugs for hypertension
(which often coexists), for cholesterol reduction, etc. The av-
erage cost of care for a patient with diabetes is estimated to
be Rs. 4500 per year ; a lower socio-economic group person
may have to spend 59 percent of his income on this.

We calculate that the cost of the multiple medications for
coronary artery disease according to the market leader rates
is Rs. 12,500 per year which is clearly unaffordable. This figure
can be brought down to less than 20 percent if more rational
pricing regimes were in place. 

Most of these drugs are at present outside price control and,
there is evidence of wide inexplicable differences between
brands made by reputed companies that vary by 400-900 per-
cent in their retail prices, which indicates profiteering by the
companies at the cost of the patient.
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To Market! To Market! 
To Buy Healthcare!
Public healthcare in India has become a casualty to the insatiable
hunger of the market for profit making and monopoly, catering 
only to the rich while excluding millions. There has been little
debate about how the privatisation of public health services in India
is linked to the global trade-expansion policies of international
institutions such as WTO, IMF and the World Bank.

d  Va Rat h a Ra Ja n

Globalisation signifies economic growth and stabil-
ity through free markets and minimum govern-
ment interventions. It is nothing but a revisit of
classical laissez-faire paradigm. However, the word
'Globalisation' carries varied connotations meaning
different things in different contexts and countries

that went for it in the past have adopted different variants of it.

India is one of the reluctant nations to adopt globalisation as a strategy for economic

prosperity. In a sense, India's globalisation exercise marked the third phase of the country's

post-independence economic history. The first phase was the period up to late 1960s when

Indian development was predominantly governed by imports. The second phase corre-

sponded to the two decades that followed nationalisation of banks when import substitution

was the key. The third phase is the globalisation era wherein export promotion is being em-

ployed as a strategy for aggressive growth. In addition to India's own economic history, global

economic context too played a major role in the third phase of India's post-independence de-

velopment. India was under tremendous international pressure to follow the path of quite a

few nations within and outside Asia. India also had its own internal compulsions to respond

favourably to the international pressure.

Like many other countries facing similar situation, Indian variant of globalisation or

Structural Adjustment Programme (SAP) too stressed greater role for market forces, inter-

national competition and withdrawal of the interference of government from economic ac-

tivity. It had many faces such as liberalization, autonomy, decentralization, privatisation and

fiscal discipline. However, the country quickly realised, based on our own experience and

from the experience of East Asian miracle (and subsequent collapse), that the trade-based

growth-oriented strategy is not sustainable in the long run unless we strengthen our asset

base because globalisation, by design, brought with it extraordinary risks in the form of grow-

ing inequality, marginalisation and social explosions.

This realisation brought the two-legged (growth with development) approach into focus

and forced the inclusion of the annexure - human face - into the reform agenda. In other



words, 'human face' is a 'residual' not the 'substance' in

our globalisation 'design'.

All said and done, the success of this two-legged

approach is yet to be ascertained. But, the initial trend

is not encouraging because it seems to have only par-

tially succeeded in accelerating the human development

prospect (Government of India, 2002). This is because

India continues to view human development as con-

sumption not investment even after 40 years of human

development debate.

glObalisatiOn and health

Indian approach towards health from the beginning has

been residual in nature. The health sector has been a

mere absorber of reform process elsewhere rather than

effecting its own. Globalisation exercise is no exception

and the reform was thrust on the health sector from

outside the sector and to a considerable extent, from

outside the country.

The World Bank (1993), for instance, provided

countries such as India with a three-pronged strategy

to 'reform' the health sector. First, governments should

foster an enabling environment for households to im-

prove health. Advances in income and education are ex-

pected to allow households to improve their health. The

logic is that the poor, who have the greatest residual

health needs, are most likely to spend additional income

in ways that enhance their health. Second, governments

should spend less on cost-ineffective services such as ter-

tiary care, specialist training and discretionary services

and more on public health programmes such as immu-

nizations, AIDS prevention programmes and essential

clinical services. Third, governments should facilitate

the involvement of the private sector by promoting di-

versity and competition.

Indian health sector accepted SAP without resist-

ance basically due to the impatient middle class and the

private sector (Qadeer, 2000). Globalisation was engi-

neered through policy initiatives such as new public

management, contracting out of services, compulsory

competitive tendering (best value) and public infra-

structure privatisation through public-private partner-

ships known as private finance initiative (PFI),

build-own transfer (BOT), or build, own, operate and

transfer (BOOT).

There has been little debate about the way in which

the privatisation of public services at national level is

linked to the global trade-expansion policies of interna-

tional institutions such as WTO, IMF and the 

World Bank.

cOmmeRcialisatiOn Of health caRe

Globalisation meant that the national priorities became

dominated by the interest of international capital and
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Declining Health Resources

Health, a major component of human development, suf-
fered on account of India's failure to recognise human de-
velopment as an investment. Resource flow to health
steadily declined from 6.1% of GDP in 1991 to 5.2% in
2001 (Government of India, 2002a). Although the decline
has been steady since 1970, it was more pronounced dur-
ing the 1990s (Duggal et al, 1995). Government's share in
total health expenditure in the country has come down
from about 25% in the early 1990s to 17% in 2001 and to
further less proportion in 2002; Government health expen-
diture now hovers around 0.9% (estimates differ between
0.6% & 1.2%) of GDP. Health's share in Plan allocation
slipped down from 1.8% in early 1990s to 1.3% in 2002,
its share in Central budget remained static at 1.3% and the
State budgetary share is brought down from 7% to 5.5%.
Trend in Plan allocation to health indicates that the in-
crease is much less than even the population growth rate

(Panchamukhi, 2000). As a result of compelling demands
of the non-social sector and relatively slow growing fiscal
capacity of the States, the capital expenditures of individ-
ual States on health didn't show any significant increase.
It is also generally noticed that the government's alloca-
tion to education is larger than the private sector's alloca-
tion. In the case of health, it is just opposite. If the
current signals emerging from the government (both Centre
and States) are any indication, then the government would
gradually withdraw from this sector leaving the field open
to the for-profit non-government sector.

Governments of all the other countries, rich or poor, invest
proportionately more GDP in health than India does; only
Czechoslovakia (0.4%) and Sweden (0.8%) lag behind
India in this respect. Moreover, existing multi-tier manage-
ment and staff-intensive delivery systems are costly under-
takings in which service quality quickly deteriorates
(resulting in under-utilisation) especially when resources



health sector in India has grown in terms of commercial

importance since 1991 when the reform process was

originally initiated. The background behind the com-

mercialisation seems to be the failure of the traditional

commercial sectors to yield the requisite profit. Since

the profitability in other commercial sectors has come

down over a period of time, the developed nations

started focusing on service sector such as health that is

being seen as a sector with great profit potential. Ad-

vanced countries like the US see huge commercial op-

portunities in the entire spectrum of health and social

care facilities including hospitals, outpatient facilities,

clinics and nursing homes (Price at al, 1999). Moreover,

profits of the health care industry in the advanced

economies started falling due to market saturation. As

a result, health care firms withdraw from selected mar-

kets and try to capture new markets elsewhere abroad.

The strategy also suited the reform process initiated by

international institutions such as the World Bank. Ex-

pansion of the non-government sector depends on the

opening of markets in the traditional areas of public

provision and the public sector is left to bear the risk

for more vulnerable populations but with diminished

risk pooling to finance care.

Medical care in India was handed over to the pri-

vate sector without any mechanism to ensure the qual-

ity and standards of treatment as well as access to

services. Not only were the secondary and tertiary

health care sectors deprived of resources, but inevitably

primary health care sector also suffered. As the cut-

backs involved the entire social sector, there was an ad-

ditional loss of inter-sectoral support. The cutbacks also

affected the functioning of the monitoring units. Exter-

nal funding of health sector influenced the functioning

and autonomy of the national institutions. At the same

time, private investment in public sector and user fee

failed to make an impact either on efficiency or on the

range of services offered to the poor. In fact, by increas-

ing the cost of medical care, they have made it more

difficult for those who most need help to access public

sector services. The reduction in the list of drugs under

price control from 378 to 73 only compounded the

problems as the drug prices have rocketed. Conse-

quently, the monetary value of the pharmaceutical pro-

duction has gone up by Rs. 130 billion during the last

decade whereas the increase was a mere Rs. 38 million

during the preceding four decades (Duggal, 2002). Of

course, increase in the value of pharmaceutical produc-

tion need not indicate an increase in the availability of

drugs and medicines in the country. It could simply be

a value transfer from the consumers to the producers.

URban-RURal disPaRity

In line with increased emphasis on market processes
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needed are not adequately available. As a result, the pro-
grammes designed to improve health conditions of poor
have encountered funding constraints, resulting in short-
ages in infrastructure and trained staff and quantitative
and qualitative deficiencies in services (Chirmulay, 1997).

About 70% of government hospitals function in urban areas
where only 27.8% of India's population lives. Similarly,
only 25% of public and 35% of private hospitals and 10%
of public and 30% of private hospitals beds are located in
rural areas. Urban areas also have 20 times higher bed den-
sity and 10 times higher doctor density than the rural areas
(UNFPA, 1997 and Shariff, 1999). Inter-State variation in
doctor and bed availability is respectively 6 and 100 times.
Kerala is the only State where about 60% of the hospital
beds are located in rural areas. States with higher density
of medical institutions are found to have an urban bias and
a larger proportion of hospitals in the total (Narayana,

2000). Also, States reporting higher density of hospital
beds have high proportion of beds in the private sector.
As a result of urban-rural differences in the availability of
health care services, rural people end up spending much
larger proportion (estimates vary between 5% & 15%) of
their income on health than their urban counterparts
(2.3%). This results in considerable increase in rural
poverty. Rural areas are found to have 9.6% more people
below poverty line. Not only that, percentage of 
deaths that received medical attention has come down 
to 16.5% during this period from 16.8%. Rural deliveries
receiving medical attention has also declined from 
18% in 1992 to 17.4% in 1995. Percentage share of 
merit bad like tobacco in final consumption expenditure
increased from 1.5% in 1990 to 1.8% in 1996. On the 
other hand, share of food and medical care has come 
down from 48.8% and 2.4% to 45.9% and 2.1% 
respectively.



and competition, sluggish performance of public health

care provision has come under scrutiny now. There ap-

pears to be disguised unemployment of health care re-

sources in the health sector (Varatharajan et al, 2002).

The main question now is how to organize the health-

care delivery system and how to structure incentives to

obtain maximum efficiency and quality of care.

Poor efficiency or inefficiency of the public health

care sector actually affects the rural people and the poor

who are found to utilise the public sector health care

more (Krishnan, 1994). In other words, rural poor

continues to suffer from lack of essential medicines and

supplies even while the urban rich has unprecedented

opportunities to treat even cosmetic illnesses.

When all the justification (low human develop-

ment and higher health care needs) for location of pub-

lic facilities in rural areas, hospitals, dispensaries and

health centres are actually located in urban areas.

maRKet failURe and 

need fOR RethinKing

The health sector consists of close to a dozen markets,

including the market for health financing (insurance,

medical savings account), physician services, hospital

services, medical labor, medical education, pharmaceu-

tical, medical equipment and supply, etc. These markets

are linked and interact closely with each other. During

the past three decades, empirical studies found that

there were serious market failures (or absence of pre-

requisite condition for a workable competitive market)

in the health sector. Most of these failures are caused by

the presence of externalities, asymmetry of information

and moral hazards, which exist in a high degree in the

various markets in the health sector. In the health serv-

ice provision markets, we would not expect competi-

tion to work when patients suffer from life threatening

or urgent medical problems. Moreover, asymmetry of

information gives medical professionals strong monop-

olistic power to set prices and induce demand. In the

supply of medical professionals, high barriers of entry

have been erected by the government and by the med-

ical profession to assure patients' safety by restricting

the provision of services to those who met certain stan-

dards. This is in large part because, again, of the asym-

metry of information between the patient and the

health professionals. In the pharmaceutical and medical

devise markets, patent laws give monopoly to new

drugs and new medical technologies in order to encour-

age research and development. While these barriers of

entry and monopolies were established for good social

and economic reasons, nonetheless, they impair the

competitiveness and efficient operations of their mar-

kets.

India needs to rethink its reform strategy vis-a-vis

health sector. It is no strategy to reduce the government

health care resources further down when the present

level itself is inadequate and is below the socially desir-

able level. National Health Policy 2002 does talk about

increasing government resources.

This question still remains unanswered especially

when State after State is complaining of inadequate re-

sources and the State budgetary allocations to various

sectors are inelastic. Panchayats' role with respect to

health sector in general and to private health care sector

in particular is unclear. Their role is not clear even with

respect to the government sector. Role of private sector

in health sector is another area still left as a conjecture.

In the absence of government defining it role, pri-

vate sector assumes that its role lies in the provision of

high-tech curative services. The talks of private-public

partnership are also centred on the hospital sector once

again highlighting and extending the already existing

urban bias in planning and resource allocation within

health sector. At the same time, urban poor continues

to suffer due to lack of primary care and purchasing

power. 

— December-January 2003
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kashmir

Over  two decades have
elapsed since the Valley has
been stalked by fear and
violence and the unending
imbroglio has not only
ruined the economy but also
turned the ‘paradise on
earth’ into a dreaded zone
where widows and orphans
abound. Over 60,000 dead,
thousands gone missing and
hundreds brutally tortured.
A staggering 50,000 or more
have been orphaned.
Thousands of women have
been forced to widowhood,
many do not know the fate
of their husbands or young
sons who were whisked
away by armed military or
militiamen. A heavy blow
has been suffered by the
people of Kashmir in the
name of rule of law. 

SECTION 7
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amarnath row: 
Communalists are Back to Business
A row set off by the move to hand over a piece of land to a
pilgrimage centre in Jammu & Kashmir has revved up hate mills
that spin sectarian politics. Not just chief minister but sanity too
bolted out before another governor could retrace his predecessor’s
disastrous steps in what looks like a belated damage control exercise.

P rA f u l  B i d wA i

As has been famously said, a week is a long time in
politics. Jammu & Kashmir has once again proved
the validity of this aphorism with the crisis over the
transfer of land to Shri Amarnath Shrine Board
(SASB). The week-long protests this triggered not
only led to the dramatic collapse of the Congress-

People's democratic Party alliance government, but may have generated
major negative changes in the political mood in the Valley. This could
help revive the separatist militancy which has been on the wane for more
than two years. it may also have strengthened forces in the other regions
of the state, which would like to divide it along religious lines. All these
are worrisome developments.

To start with, the protests impelled the PdP to withdraw from the ruling coalition on

June 28. Jammu & Kashmir Chief Minister Ghulam Nabi Azad first put a brave face on the

crisis this precipitated but he soon threw in the towel. rather than go through the vote of

confidence he had himself tabled, Mr Azad submitted his resignation to Governor N N

Vohra. 

Evidently, despite his confidence that he would win the vote, Mr Azad failed to engineer

enough abstentions in the legislative Assembly by PdP dissidents and other potential defec-

tors, which alone could have enabled the Congress and its allies (with 42 seats in the 89-

member House) to fight off the 47 seat-strong opposition and survive in power till the

Assembly elections are held in October. 

Meanwhile, the revocation by Governor Vohra of the order transferring land to the SASB

set off a conflagration in the Jammu region, which soon spread to other parts of india thanks

to the Bharatiya Janata Party’s eagerness to exploit the situation to its own narrow ends. 

The fall of the Congress-PdP coalition government, the first of its kind in J&K, is a set-

back to the cause of moderation and political reconciliation in the long-troubled and restive

state. This is only one of the many casualties extracted by the crisis over the transfer of forest-

land, and the violent protests this generated.



The crisis has taken an even greater toll in the form

of a collapse of the political normalisation process and

an eclipse of the internal peace process in Kashmir. The

danger, as we see below, is that this may lead to a revival

of militant separatism in the Valley and a general shift

towards intolerance and assertion of religion-based or

communal identities in all the regions of J&K. 

The gains of the past six years -- a substantial de-

cline in violence by jehadi separatists and by the security

forces, a revival of the economy, a boom in the tourist

industry, increasing isolation of strident extremism, and

a general acceptance of mainstream political activity and

electoral politics -- could now be in jeopardy.   

in Kashmir, the biggest winners from the crisis are

the Hurriyat hardliners led by Syed Ali Shah Geelani,

who until recently got completely isolated thanks to his

extremist positions. No less important gainers are the

leaders of the moderate Hurriyat, led by Mirwaiz umar

farooq, who have moved from near-isolation and irrel-

evance to prominence through their staunch opposition

to the land transfer on the ground that it would bring

about a demographic transformation of the Valley. The

two Hurriyat factions are now discussing unification.   

Nationally, the greatest gainer is the Bharatiya

Janata Party, which has cynically exploited the return of

the land to the forest department to foment violent

Hindu-communal protests in different parts of the

country. The death toll from the protests has already

crossed the double-digit mark. 

There are no heroes, only villains, in the entire

SASB land transfer drama. The greatest villain is un-

questionably former Governor lt-General SK Sinha, a

BJP appointee, who just days before his retirement on

June 4 ordered the state government to transfer 100

acres of forest land to the board of which he is the pres-

ident. The land was to be used to provide temporary

accommodation to pilgrims to the Amarnath shrine,

where a stalactite of ice forms in a cave. The land trans-

fer was manifestly illegal and violated the forest Conser-

vation Act. General Sinha has over the years

systematically encouraged pilgrimage to this ecologically

fragile area at an altitude of 10,000 feet, carved out a new

route through the mountains, promoted all kinds of

tourist facilities including a helicopter service, and ex-

tended the duration of the yatra from four weeks to eight

weeks every year -- although the ice lingam lasts for only

one month. The result has been a several fold increase in

the number of pilgrims to 4 lakhs, with huge environ-

mental destruction and mounds of polluting waste. 

The state forest minister, who belongs to the PdP,

went along with all this, including the land transfer.

Also complicit was deputy Chief Minister Muzaffar Ali

Baig, of the PdP. The PdP falsely claimed that it had

been blackmailed into agreeing to the transfer by the

Congress which threatened to block the rebuilding of

the old Mughal road, to connect the Valley to the Mus-

lim areas of rajauri and Poonch. when the news of the

transfer leaked out, and protests erupted, the PdP took

a u-turn and presented itself as a helpless victim.

The Congress should have removed General Sinha

long ago, but failed to do so. it succumbed to his un-

reasonable pressure while ignoring the forest Act, and

was guilty of venality and blatant manipulation of the

state machinery. Such venality contributed in the past

to the alienation of the Kashmiri people from the in-

dian state, and created a cesspool of grievances and in-

justices, which the separatists used to their own

advantage with help from Pakistan’s secret agencies. 

No less culpable was the National Conference,

whose leader, dr farooq Abdullah, established the

SASB in 2000, thus taking the pilgrimage’s charge

away from the Muslim family which had discovered the

cave in the 1850s and looked after it ever since. This

was a case of the government wantonly interfering with

what had been a worthy instance of spontaneous

Hindu-Muslim harmony and cooperation -- and then

messing things up. 

when protests erupted in the Valley over the land

transfer, Hurriyat leaders jumped into the fray. They had

been marginalised ever since General Pervez Musharraf

moved away from the azadi agenda and proposed auton-

omy for the different regions of J&K without redrawing

borders. in recent weeks, they had even come around to

a position of not opposing and boycotting the coming

Assembly elections, unlike in the past.

rather than make a gesture of generosity to reli-

gious Hindus, in keeping with Kashmir’s syncretic cul-

ture, the Hurriyat leadrers and JKlf chief Yasin Malik

falsely depicted the land transfer as a means of forcibly

settling Hindus in the Valley and an assault on the Kash-

miri identity. This was patently absurd given the tiny size

of the plot and the makeshift prefabricated structures

being erected on it. They gave a religious-communal

colour to the issue by deliberately organising processions

to and from the Jama Masjid and the Hazratbal shrine.

This falsified their claim to the “nationalist” mantle. They
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also tried to present the protests as spontaneous erup-

tions of popular anger against india’s Kashmir policy and

the heavy presence of security forces. They maligned the

peace process itself as a way of perpetuating the Kashmir

status quo. This was the Hurriyat’s way of regaining its

lost relevance, but this could only happen at the cost of

yielding to the hardline Geelani faction. 

in reality, the protests were driven by the same nar-

row-minded and parochial motives as were evident in

the earlier mob violence over the “sex scandal” issue, in

which vigilante squads went on the rampage and burnt

down the house of a woman suspected to be responsi-

ble for it. The protests caused great hardship to the pub-

lic by disrupting the movement of essential supplies,

including food and fuel. 

The Valley protests polarised opinion in J&K and

were replicated like a mirror-image in the Jammu re-

gion under the leadership of the BJP. The BJP, true to

type, has instigated violent protests in other parts of

india by drumming up its favourite but utterly fraudu-

lent slogan of “Muslim appeasement” and “anti-Hindu

prejudice” on the part the united Progressive Alliance.

This is infusing sectarian divisiveness and communal

poison into religious beliefs and rituals.

All this can only help the Valley’s hardline sepa-

ratists revive the jehadi militancy which has been on the

wane and lost its popular appeal. Separatists are no

longer able to recruit cadres. But if the present polari-

sation continues, the danger is that this might change

and Kashmir could return to the rule of the gun -- with

disastrous consequences for all of South Asia.

The two Hurriyat factions’ leaders are now holding

talks to work out the “modalities for Hurriyat unity”

and have set up a six-member committee. The talks are

being held within a framework which concedes a great

deal to Geelani and seeks to dilute the basis on which

the moderates under farooq split away from Geelani

after Musharraf changed his Kashmir stance and pro-

posed his famous four-point formula, effectively turn-

ing his back on the separatist demand. The hardliners

insist that the Hurriyat holds no more talks with New

delhi, but demands tripartite negotiations between

india, Pakistan and the Kashmiris.

The Geelani faction also wants the Hurriyat to

launch an active campaign for the boycott of the com-

ing assembly elections, which the moderates had de-

cided not to do. Geelani wants the old united Nations

Security Council resolutions on Kashmir to be the start-

ing point for any solution to the Kashmir issue.

if the farooq faction concedes these demands, it

stands to erode its role as a force restraining extremism,

with an ability to play a positive role in Kashmir and

take the peace process forward. 

A special responsibility now devolves on Governor

Vohra to use all the contacts he has cultivated as the

Centre’s special envoy for the Kashmir dialogue to help

overcome the sense of alienation from the indian State

that significant sections of the Valley people feel. This

sense has been heightened by the protests on the Amar-

nath land issue.

Vohra must employ his considerable experience as

a former Home Secretary and all his skills of persuasion

to pacify and stabilise the situation in Kashmir by acting

transparently in good faith. He must also strongly resist

the demand for Jammu & Kashmir’s trifurcation along

religious lines -- a demand that spells a major departure

from the cause of pluralism and secularism. in particu-

lar, he must activate and accelerate the deliberations of

the five working Groups set up at Prime Minister Man-

mohan Singh’s initiative in 2006. 

These Groups are meant to deal with improving

the Centre's relations with the state, furthering relations

across the line of Control (loC), giving a boost to

J&K’s economic development, rehabilitating the desti-

tute families of militants and reviewing the cases of de-

tainees, and ensuring good governance.

The Centre, for its part, must pursue the peace

process in Kashmir with vigour and sincerity. However,

it won't be enough to resume the domestic peace

process alone. india must pursue the new round of di-

alogue with Pakistan, launched late last month with the

visit of foreign Minister Shah Mahmood Qureshi to

New delhi. 

in particular, the two governments must quickly

resolve the Siachen and Sir Creek disputes, liberalise

visa regimes and expand economic cooperation. That's

the best way of bringing Pakistan on board and neu-

tralising militant separatism in Kashmir while overcom-

ing popular alienation.

— July-August 2008

2577 .  k a s h m i r



a  C O m B a T  L a W  a N T h O L O G Y258

Centuries’ subjugation 
kicks Off a Bitter struggle
Kashmir’s past is marked by worst kind of alien rules starting from
sixteenth century when Mughals took over the region, followed by Sikhs
and dogras. ruled by outsiders time and again, a feeling of subjugation
crept in the hearts of Kashmiris. These processes have played a role in
forming modern-day Kashmiri consciousness where old perceptions linger
through, forcing leaders from Sheikh Abdullah to Yasin Malik to cling to
the Kashmiris' right to self-determination.

Fa r r u k h  Fa h i m
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The formation of collective consciousness of a common
Kashmiri has been determined by number of factors,
the most important being the public perception of
history. Kashmir’s occupation by Mughals and their
successive subjugation by Pathans, Sikhs and dogras,
have left in the minds of a common Kashmiri a mem-

ory of continued suppression and attendant economic and political op-
pression. it was this sentiment that played a role in mobilisation during
the nationalist movement of 1930s pioneered by Sheikh Mohammad
Abdullah.

mughal and aFghan rule

The incorporation of Kashmir valley into Mughal india in the year 1586, after the Chak rule

is considered to be the beginning of the end of Kashmir’s independence.  Kashmir remained

the northern most point of Mughal empire for nearly two centuries.  Mughal rule in Kashmir

transformed it in the context of its political and economic condition. This rule introduced Kash-

miris to a pattern of government, where a governor was sent to administer the province and

demand taxes.

The rapacity of the Afghans after the Mughal rule marks the end of Kashmir’s independ-

ence. in Kashmiri folklore, Afghans, owing to their oppressive rule, came to represent the

greatest ‘other’. Afghan domination lasted for little over 50 years. The period is generally re-

garded as one of the darkest in Kashmiri history. 

SikhS and dograS 

Sikh army entered Kashmir on 4th July, 1819, starting a new phase of tyranny and oppres-

sion. in the words of Prem Nath Bazaz, a Kashmiri historian, this change of masters ‘proved

but a change of king log for a king stork’. describing the Sikh rule, Moorcraft, an English

traveler reflected, ’Sikhs looked at Kashmiris ‘a little better than the cattle. The murder of a

native Sikh was punished with a fine to the government ranging from 16 to 20 rupees, of

which four were paid to the family of the deceased if a Hindu, and two if he was a Mo-

hammedan’. during this dark phase in Kashmir’s history, people were in a most abject con-

dition ‘subjected to every kind of extortion and oppression’. under Sikh rule Kashmir was

ruled by 10 governors. Out of these, five were Hindus, three Sikhs, and two Muslims. Sikhs

consistently followed anti-Muslim policies in Kashmir, subjecting the majority population of

the Kashmir valley to severe hardship in relation to the practice of religion.  it was also during

this phase that the central mosque of Srinagar, the Jama Masjid was ordered to be closed and

Muslims of Kashmir were not allowed to say azan (call to prayer). Sikhs tried to establish a

‘Hindu’ state where cow slaughter was declared a crime and a complete ban was passed

against cow slaughter, lands attached to several shrines were also resumed on state orders.

Their emphasis on ‘setting Hindu and Sikh beliefs was a part of an attempt to articulate a

Sikh identity separate from that of the Mughals. The effect of Sikh rule, according to Prem

Nath Bazaz, dealt a severe blow to the pride of the local people. ‘The people of the valley

came to be known as zulum parast (the worshipers of tyranny) as they gradually forgot their

glorious martial traditions and became timid and cowardly’. with the battle of Subraon, the

Sikhs lost their independence. The treaty of Amritsar between British and dogras signed on

16th of March 1846, gave way to dogra rule in Kashmir. 



British while recognising the neutrality of Gulab

Singh in the first Ango-Sikh war rewarded Gulab

Singh, a vassal of defeated Sikh king Maharaja ranjit

singh. The Treaty of Amritsar referred to as ‘sales deed’,

was frequently condemned from ‘different quarters of

Kashmiri society’. Muhammad iqbal, while expressing

his anguish wrote:

Each hill, each garden, field, Each farmer too they sold.

A nation for a price, That makes my blood ice-cold.

with this treaty Gulab Singh’s estate included besides

his native Jammu, the Himalayan kingdom of Kashmir,

ladakh and Baltistan. Thus the newly created entity of

Jammu & Kashmir joined the ranks of princely states as

sovereign entity with British crown being the sovereign

overlord. Both British and dogra government’s respec-

tive pursuits for legitimacy, allowed the latter to pursue a

policy where the state of Jammu & Kashmir was trans-

formed from a state ruled over by a Hindu into a Hindu

state. Over the subsequent years, the overtly Hindu tone

of the political authority and the complete denial of all

rights to the Kashmiri Muslim community (as Kashmiri

Muslims were largely left out of the power sharing

arrangements of the dogra state) resulted in articulation

of political allegiances along communal lines.

A nucleus of new generation of political leaders,

trained at Aligarh Muslim university, and headed by a

schoolteacher Sheikh Muhamad Abdullah, soon estab-

lished a reading room association in Srinagar to discuss

questions of social and political change.  A similar

group called Young Men’s Muslim Association was

formed in the southern city of Jammu. These young

political activists attempted to organise a deputation to

present a list of grievances to the dogra Maharaja.

These initiatives by new generation of Kashmiri Mus-

lim political activists announced the arrival of organised

political mobilisation in Kashmir. This initiative how-

ever ended in a riot on the streets of Srinagar, killing

21 persons when the Maharaja’s police opened fire on

protesters on July 13, 1931. This became a turning

point in the history of political mobilisation in Kashmir.

in the words of Mohamad ishaq Khan, a Kashmiri his-

torian, it was for the first time that ‘dumb-driven cattle’

raised the standard of revolt.

Soon after this incident, and formally, immediately

after, Kashmir’s first regional party -- the All Jammu &

Kashmir Muslim Conference was formed under the

leadership of Sheikh Muhammad Abdullah.  This was

also an important event in the history of organised

protest in Kashmir, as it was for the first time that Kash-

miri Muslims sought to build a wider base of support

among the agricultural and artisan classes of the valley.

initially starting with the demand for bigger share in

the civil services for educated Muslim youth, the pro-

prietorship, and reduction of land revenue, the Muslim

Conference soon demanded the right to freedom of

speech and expression and more significantly right to

establishment of a democratic government with a re-

sponsible executive. in the year 1938, the party decided

to redefine the basis of its politics on secular lines. fi-

nally in the year 1939, at its annual convention Muslim

Conference was accordingly renamed All Jammu &

Kashmir National Conference.  

The new party sought to expand its base through its

political programme called Naya Kashmir (New Kash-

mir). The Bill of rights stipulating ‘equality of the rights

of all citizens irrespective of nationality, religion, race or

birth in all spheres of life’ reached out to all classes of

people in the state.  By incorporating a peasants charter

advocating transfer of all agricultural land to actual tillers

of the soil, a workers Charter ensuring basic rights and

better working conditions, and a Charter of women’s

rights in the political, economic, social, legal, educa-

tional and cultural spheres, a concerted effort was made

to enlist the support of large sections of the society.

Naya Kashmir was the blueprint of the political phi-

losophy of the National Conference, and presented the

agenda of how it would exercise state power.  A scheme

of constitutional reforms based on the democratic elec-

tive principle from local pachayats to the national as-

sembly along with a responsible and responsive

executive was envisaged.  it advocated universal adult

franchise with weightage for the minorities, including

Kashmiri Pandits, Sikhs and Harijans during the tran-

sitional period. The national economic plan envisaged

planned development with safeguards against exploita-

tion, ensuring that economic power would not be cen-

tralised in any section of society. recognising the

multilingual character of Jammu & Kashmir (Kashmiri

being the dominant language only in the valley and

some parts of Jammu), the Naya Kashmir manifesto

designated urdu as the official lingua franca. 

with Muslim league movement for Pakistan gain-

ing momentum, National conference was aspiring to

steer a different course of action away from the concept
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of two-nation theory. The very proposition of accession

meant losing the hitherto autonomous status enjoyed by

the state since its creation on the one hand, and facing

the prospects of division of the state and its people on

religious ground on the other. This meant a certain death

of the secular dream cultivated by the National Confer-

ence since its birth in 1939. in order to have its secular

pluralist democratic programme materialsed, it became

imperative for National Conference to ensure that the

ethno-religious composition of the state remains intact

and its autonomy and geographical unity is safeguarded.

for National Conference this was possible only if the

state was transformed from an autocratic state into a rep-

resentative liberal democracy. The ultimate goal for Na-

tional Conference, therefore, was not to submerge with

the secular nationalism in the mainland india, but to

maintain its own identity and autonomy albeit supported

by its close ally, the indian National Congress.

with the introduction of historical land reforms

and complete transformation of rural Kashmir, hun-

dreds and thousands of newly empowered peasant fam-

ilies started viewing Shiekh Abdullah as the chief

architect of this transformation. Commenting on what

became the most drastic piece of land reforms in the

subcontinent, Nehru said,

‘I confess that I look with some envy on the speed and

clarity with which they (Kashmir government) have per-

formed this task there, considering the enormous trouble we

had have in various states of India, the difficulties, the ob-

struction and the delays that we had to face, and so, I be-

came a little envious when I saw this was done in Kashmir.’

PoSt 1947 PoliticS

Shiekh Abdullah had heralded his transformation from

vehement political activist against dogra rule in the

Princely State of Jammu & Kashmir to prime minister,

since 1947. He dominated the Kashmiri political scene

for over 30 years (whether in jail or in office) until his

death in 1982.

The Naya Kashmir manifesto put forward by Na-

tional Conference was clearly based on a Jacobin con-

ception of popular sovereignty, augmented by a

generous dollop of Bolshevism• in the socio-economic

sense of the programme. in Naya Kashmir proposals

Shiekh Abdullah made a powerful case for the conver-

sion of Jammu & Kashmir into an independent state,

which he described as a ‘South Asian Switzerland’, per-

haps in alliance with an india free from British rule but

not an integral part of it. He dreamt of an independent

Jammu & Kashmir, a secular polity, rooted in Kashmiri

islam.  Sheikh Abdullah argued on number of occasions

that the Hindu minority in the state had more in com-

mon with the Muslim majority than it had with the

Hindus elsewhere in the indian sub-continent. loy

Hendrson, the united States ambassador to india, who

visited Sheikh Abdullah in September 1950, reported:

In discussing future of Kashmir, Abdullah was vigorous

in restating his opinion that it should be independent; that

overwhelming majority population desired this independ-

ence; and that he had reason to believe that some Azad

Kashmir leaders (read Pakistan Occupied Kashmir) desired

independence and would be willing to cooperate with leaders

of National Conference if there were reasonable chance such

cooperation would result in independence.

Shiekh Abdullah became the undisputed head,

with the title of prime minister of the popular interim

government in March 1948. His covert dealings with

Azad Kashmir (read Pakistan Occupied Kashmir) lead-

ers, and his disclosure to the united States ambassador

to india (that was repeated in the talks between Amer-

ican democrat Adlai Stevenson and Sheikh Abdullah),

challenged the finality of the accession of the state of

Jammu & Kashmir to india, something that was the

most disturbing feature for the Government of india2.

Sheikh’s disclosures to the foreign visitors made india

apprehensive about his intentions, and he came to be

regarded as a ‘loose canon’ in indian political annals.

with Sheikh Abdullah becoming the prime minister an

absolute ruler, indian government seemed to be in a

hurry to devise some fresh constitutional checks that

would involve not only the structure of the internal

government of the State but also the state’s formal re-

lationship with the indian union.

The indian Constitution (creation of Constituent

Assembly) perforce gave to the state of Jammu & Kash-

mir special status enshrined in Article 370 of the indian

Constitution, which effectively limited the powers of the

indian union Parliament to the three matters; defence,

External Affairs and Communications. Apart from the

three powers reserved to the indian union, everything

else was supposed to be the proper concern of govern-

ment of Jammu & Kashmir. Some interpreters like Alas-

tair lamb, view the inclusion of this provision in the

context of Jammu & Kashmir as an autonomous polity

under indian protection, with implications that it might

evolve in time to full independence.   
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The Praja Parishad agitation in Jammu, Jana Sangh

agitation in delhi for the complete integration of

Jammu & Kashmir with india, dr Shyama Prasad

Mukherji’s death in Srinagar, brought criticism against

Sheikh and his government in Srinagar, across india.

Sheikh Abdullah in the meantime found ample support

for his own allegations that india was ‘secular only in

name but basically communal and so Kashmir can have

no honorable place’ in india. Government of india soon

realised that ‘sheikh was looking for a semi-independent

status where the indians would protect him while he

would benefit economically from the tourist industry

and other sources of Kashmiri wealth, free from inter-

ference from what he regarded as the Hindu dominated

government in New delhi.’ By 1953 New delhi and

Abdullah had fallen apart. So in August 1953 Abdullah

was arrested, and one of his top lieutenants, Bakshi Ghu-

lam Mohamad was installed as new Prime Minister.

PlebiScite Front

in the aftermath of the dismissal and arrest of Sheikh

Abduallah, Mirza Afzal Beg took over the reins of pol-

itics in Kashmir. Patronised by Sheikh Abdullah, he

founded Plebiscite front in 1955. with the arrest of

Shiekh Abdullah, introduction of Jammu & Kashmir

Constitution and growing resentment of common

masses against New delhi, Plebiscite front immediately

gained popularity. 

during January 1958, Shiekh Abdullah was re-

leased, with a rousing welcome by his followers at Sri-

nagar, Abdullah said:

Pandit Nehru is a great man, a close associate of mine

and I still respect him. It is in the nature of man that dur-

ing adversity the flower thrown by a friend appears heavier

and more injurious than the stone thrown by an enemy.

Criticising National Conference (read official) led

by Bakshi for its undemocratic actions, Sheikh Abdul-

lah challenged the claim of irrevocability of accession

saying:

The present government’s claim of Kashmir being in-

tegral part of India is a worthless claim, adding that the

government which is not true representative of the people

cannot take the finality of accession to the hearts of the 

people. 

the kaShmir accord

The indian government associated Plebiscite front with

the activities of the militant group Al-fatah. imposing

a blanket ban on Plebiscite front, around ‘lakhs of po-

litically conscious members of the outlawed Plebiscite

front’ were arrested or debarred from participating in

any political activity, ‘clearing the path for a walk-over

for the Congress’. in March 1972, Syed Mir Qasim

came to power by winning with a comfortable majority.

There were protests against the alleged rigged elections

by opposition leaders, which although refuted by Mir

Qasim initially, were later confirmed by him in his

memoirs in these words:

‘If the elections were free and fair, the victory of the

Plebiscite Front was a forgone conclusion. And, as a victori-

ous party, the Front would certainly talk form a position of

strength that would irritate Mrs Ghandhi who might give

up her wish to negotiate with Shiekh Abdullah. That in

turn would lead to confrontation between the centre and

the Jammu & Kashmir’.

After Mir Qasim’s election, he began to relax a

number of restrictions on his opponents. in April 1972,

Begum Abdullah was allowed to return to the state, po-

litical prisoners were released and in June the intern-

ment order on Abdullah and Mirza Afzal was lifted.

The ban on Plebiscite front was also lifted, providing

a political platform to Sheikh Abdullah. with the cre-

ation of Bangladesh, and in the light of changing cir-

cumstances Sheikh Abdullah started shifting emphasis

from the demand of plebiscite to greater autonomy

within the indian union. in his memoirs Abdullah jus-

tifies this shift and his agreement to what came to be

known as Kashmir accord in following words:

We only wanted Article 370 to be maintained in its

original form… Our readiness to come to the negotiating

table did not imply a change in our strategy.

Thus it seems that Abdullah wanted a pre-1953

status for Jammu & Kashmir, something that was never

conceded by New delhi. Syed Mir Qasim stepped aside

as the chief minister of Jammu & Kashmir to make way

for Abdullah.  The delhi-determined circumstances of

an emasculated Abdullah’s return to office amounted

to a clever evasion of the Kashmir conflict rather than

a substantive solution to it. The 1975 elections saw Ab-

dullah sweeping polls in the valley and winning by a

clear majority. it seemed for time being that Kashmir

issue was about to reach its logical end, but as soon as

Abdullah realised that his decision to sign an agreement

with government of india (Kashmir accord) was seen

as a compromise by a common Kashmiri, Abdullah

abandoned it in a matter of weeks. There was bitterness
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among Kashmiris regarding what they considered as

‘sell out’.

‘A lady (indira Gandhi) had tamed the toothless

lion of Kashmir’ was the lead story in the in Kashmiri

press. in April 1975, Abdullah again talked about pos-

sible merger of his state with Azad Kashmir. in May

1975 he invited Congress members in the state assem-

bly to join his Plebiscite front, Congress resentment

against this act resulted in widening rift between the

two parties. The authoritarian streak in Sheikh Abdul-

lah’s National Conference became quite evident from

1976 onwards. National Conference thus made its own

contribution to the subversion and retardation of dem-

ocratic development in Jammu & Kashmir. 

The valley of Kashmir witnessed an unprecedented

increase in the frequency of demonstrations, many of

which were countered by police violence. The organi-

sations like Jamiat-e-Islami, the Jamiat-e-Tuluaba,

Mahaz-e-Azadi and People’s league were active in

these protests.  This was also the period when a shadow

underground organisation carrying systematic acts of

violence and ‘sabotage’ with a name ‘Al-Fatah’ came

into existence. whatever be the background of the un-

derground ‘Al-fatah’ the fact is that it was used by in-

dian State to justify a direct attack on Shiekh Abdullah

and the Plebiscite front, to prevent the front’s partici-

pation in the upcoming elections. Some 350 supporters

of the Plebiscite front, including Sheikh Abdullah and

Mirza Afzal Beg were arrested.  The arrests were justi-

fied on the grounds that the Plebiscite front was in-

volved in subversive activities in the state, presumably

associated with ‘Al-fatah’. in another major develop-

ment on January 1971, some young Kashmiris, who

were apparently armed with a hand grenade and a pis-

tol, hijacked an indian airliner named ‘Ganga’ en route

from Srinagar to Jammu. Seeking asylum in Pakistan,

the airliner was taken to lahore. The hijackers de-

manded from the Government of india, to release 36

political prisoners said to be the members of an organ-

isation called the Kashmir National liberation front.

The hijacking drama ended with hijackers setting the

aircraft ablaze after taking out the passengers. Amidst

all drama and confusion, the world came to know about

Kashmir liberation front.  its existence was a surprise

for many. it was supposed to be the same group calling

itself the ‘Plebiscite front’ (not to be confused with the

Plebiscite front party founded by Mirza Afzal Beg of

which, however it was in some ways an informal off-

shoot). Al fatah was among one of the biggest ‘subver-

sive’ groups in Kashmir during this period. A guerilla

outfit that had over 200 people. The group recruited

youngsters, set up ‘safe houses’ and embarked on gun-

running on a large scale. Ghulam rasool Zahegeer and

Abdul rashid dar a lawyer from south Kashmir, fazle

Haq Qureshi resident of North Kashmir, Muhmad

Yousuf Mir, from downtown Srinagar, Hamidullah

Bhat, Muhammad Husseien and Muhammad Salim

Gilkar were among the earliest members of Al fatah,

who were ‘rehabilitated’ by National Conference gov-

ernment after it came to power. 

A charismatic, but somehow mysterious figure

Maqbool Bhat from the border district of Handwara

was among the earliest members of the front. One time

journalist in Peshawar, he had been regularly crossing

the Kashmir ceasefire line since 1958. He was arrested

in 1966, and sentenced to death later after his re-arrest

for the alleged murder of an indian official during the

course of an armed robbery in the valley of Kashmir.

He was finally hanged in delhi’s Tihar Jail exactly a

week before his 46th birthday. The radicalised genera-

tion in Kashmir valley, flying the Jammu & Kashmir

liberation front’s banner of independence, emerged as

a force of mass uprising. in 1990 it was essentially the

old National Conference-Plebiscite front brand of pol-

itics that got radicalised under the new leadership of a

militant younger generation, rebelling against india.

The front articulated the vision of an independent

state based on a federal, parliamentary political system.

Each of the five federating units, namely, Kashmir val-

ley, Jammu province, ladakh, Azad (or occupied Kash-

mir), and Gilgit and Baltistan would enjoy autonomy

with elected provincial governments. Each province can

be subdivided into districts and these districts will have

their own internal arrangements.

The idea of a secular independent republic of

Jammu & Kashmir put forward by Jammu & Kashmir

liberation front bear a striking resemblance to the con-

tents of a working paper submitted by Balraj Puri to

the Jammu & Kashmir State People’s Convention in

1968, led by Shiekh Abdullah, which was attended by

practically all popularly-based political forces in the val-

ley. These recommendations, according to Bose are

reminiscent of the principle of ‘subsidiarity’, a key part

of the political architecture of the new European Com-

munity (EC).  under this principle, each level of gov-

ernment (Brussels, the national capitals, and sub-state
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entities like the German lander) stays clear of all deci-

sions that can be taken at a lower level.

in the backdrop of the alleged rigged elections of

1987 Jammu & Kashmir liberation front resurfaced

after remaining dormant for over 20 years. Jammu &

Kashmir liberation front led within the valley by the

core HAJY (Hamid, Ashfaq, Javed and Yasin) group

emerged as one of the most prominent radical organi-

sation in the 1980s campaign of azadi against the in-

dian state.  Jammu & Kashmir liberation front found

spiritual inspiration in the specific islamic traditions

rooted in the mystical piety of Kashmiri Sufi saints. The

Jammu & Kashmir liberation front’s strategy may be

divided into four components: establishing an organi-

sational base and devising military strategy; pursuit of

international support; mobilising popular support. 

in 1990 the simmering rebellion of 1988-89 (after-

math of rigged elections) came to boil in the form of a

mass resistance to the indian rule in Kashmir valley.

Starting with a total boycott of 1989 late-November par-

liamentary elections, this phase is characterised by mas-

sive protests and extensive mass mobilisation, which was

on account of a very strong wave of alienation doing

rounds in the lives of ordinary Kashmiris. More or less

similar alienation in a different context was put to use by

Sheikh Abdullah against a different set of actors and now

it was the turn of Jammu & Kashmir liberation front. 

Huge azadi rallies were organised during this phase

and one of them took place 1 March 1990, where around

3,000 people gathered in the town of Charar-e-Sharief,

30 kilometers from Srinagar, at the shrine and mau-

soleum of the valley’s patron saint, the fourteenth cen-

tury Sufi mystic Sheikh Noorudin Noorani, and took a

collective oath, in the presence of Jammu & Kashmir

liberation front leaders to struggle for ‘Kashmir’s right

to self-determination’. indian state was finding it difficult

to tackle the uprising owing to its mass character as

workers, lawyers, engineers, schoolteachers, and store-

owners, doctors former MlA’s and Jammu & Kashmir

Police joined and supported the movement.  in the ab-

sence of any alternative channels of collective action and

protest the shrines and mosques emerged as the focal

point of popular mobilisation and resistance.

The collective yearning of people of Kashmir for

independent existence took a more militant form in the

years that followed the early uprising of 1990s. fre-

quently government installations and offices considered

as symbols of indian states authority and ‘occupation’

became the targets of violence. The guidelines issued to

its members by JKlf titled ‘freedom or Martydom’

gave comprehensive instructions to the ‘freedom fight-

ers’ and exhorted them to follow such guidelines strictly.

These guidelines/instructions pertaining to guerilla or

underground activities were by and large the urdu

translations of Mao’s and Che Guevara’s formulations or

at least were influenced by them. in these instructions it

was strictly urged that ‘each guerilla or ‘freedom fighter’

must show impeccable moral conduct and strict self-con-

trol and teach the local population the guerilla band so

that they see the advantage of aiding the insurgency. By

1993, with complete take-over of the movement by Pak-

istan’s intelligence agencies, JKlf almost lost its military

ascendancy to the radical Jihadist outfits.  in the year

1994, Yasin Malik the leader of JKlf renounced the

armed struggle and called for unilateral ceasefire. 

in the year 2005, when a Bus service was started

between ‘Azad Kashmir’ and ‘Occupied Kashmir’,

Jammu & Kashmir liberation front, under Yasin Malik

while supporting the peace initiative taken by india and

Pakistan, tried to enlist the support for the cause of in-

dependence by collecting around 15 lakh signatures

across Jammu & Kashmir and regarded the campaign

as a ‘mandate of trust’ and ‘Kashmiri people’s verdict

for peace and inclusion in ongoing peace talks between

india and Pakistan’.

Jammu & Kashmir liberation front during the

moderate political phase tried to address its con-

stituency inside Jammu & Kashmir and was vigorously

involved in improving diplomatic relations in india,

Pakistan and other countries. JKlf and its chairman

Yasin Malik also tried to clarify in various forums the

reason for a ‘limited militant struggle’ in his speeches:

‘From 1953 to 1975, Shiekh Abdullah fought through

a non-violent movement for right to self-determination. He

was a secular and a pure non-violent but Indian state did

not like him…..’

The three excruciating incidents, the imprisonment

of Yousuf Shah, by Mughals, and his subsequent death

in exile, the frequent internment of Sheikh Abdullah by

government of india, and to a large extent the death

sentence of Maqbool Bhat (founder member of JKlf)

and his burial in delhi’s Tihar Jail, serves as a ready ref-

erence to collective memory of Kashmiris.

— July-August 2008
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Enforced Disappearances
The more people go out of sight in the wake of enforced
disappearances in Jammu & Kashmir the more they agitate the
minds of their family members. So much so that the families 
of those who disappeared have formed an association in the 
hope to bring back or at least know the truth behind the 
loss of their near and dear ones.

M i r  H A f i Z u l lA H

in past the indian army faced armed insurgency on two oc-
casions one in 1947 and another in 1965. in the last case
too, a sizable number of armed insurgents infiltrated in
Kashmir and were given shelter by unsuspecting innocent
villagers. The indian army was given charge to flush out the
militants from the areas they have made their hideouts.

while facing the armed insurgents, some encounters occurred at differ-
ent places but no civilian was harmed nor the people were tortured or
made to disappear or killed in fake encounters. The simple reason for
this is that the army or paramilitary forces were not given impunity as
has been happening since 1990.

The armed conflict which has its routes in the unresolved political dispute that flared up

in 1989 in the form of mass uprising which forced the Government of india to bring huge

concentration of troops in Jammu & Kashmir (the number is stated to be over half-a-million).

The army and the paramilitary forces equipped with impunity under draconian laws like

Armed forces Special Powers Act (AfSPA), disturbed Areas Act, POTA and Public Safety

Act have been committing all kinds of human rights violations. AfSPA is responsible for

most of the disappearances committed by the state security agencies. A large number of civil-

ians, students, businessmen, professionals were made to disappear. All these enforced disap-

pearances were made under the central rule and by the so-called elected governments of the

state. The purpose to use this method of involuntary disappearances was to terrorise people

from joining the insurgency or having any sympathy with the movement.

formation of Association of Parents of disappeared Persons -- APdP for short – took

place in the early 1990s. This brought the relatives of disappeared persons to the high court

for filing the hebeas corpus petitions seeking the whereabouts of their near and dear ones since

high court was the only institution functional which could give some kind of direction to

the state functionaries. Yet most of the court orders were observed in breach and police sta-

tions were reluctant to register the missing reports especially where the army and the para-

military forces were involved in the disappearances. Therefore, the first information reports

or firs were registered only in some cases with the direction of the court.The number of

enforced disappearances was swelling with every passing day and crossed three figures. few



lawyers, human rights activists and relatives of disap-

peared persons like Parveena Ahangar whose son too

disappeared formed a group of relatives of disappeared

persons to fight collectively under the banner of APdP.

She is chairperson of the organisation.   

number oF diSaPPearanceS

The number of enforced disappearances remained al-

ways a major controversy with the government who

were earlier denying the enforced disappearances but

later on acknowledged the number of disappearances

as few thousands. This has sometimes increased or de-

creased. The government wanted to create a confusion

and wanted to take the advantage of the fact that the

disappearances were not reported to the police stations

or to other concerned agencies. The denial of register-

ing the missing reports was done under a policy of the

Government of india, though it was a primary duty of

the state to register the case of disappearances, includ-

ing those that were not even reported by any person as

the state is responsible for the protection of citizens

under the provisions of the Constitution.

activitieS

Members of the APdP are protesting on streets on

every 10th of the month and also made several protests

at New delhi with the purpose of garnering support

from country’s civil society and seek attention of wider

media at the national level. The demands of the APdP

are:

w Appointment of an independent/ credible commis-

sion to enquire into the case of the disappearances

as has been done in other countries like Sri lanka,

Philippines, Algeria and Morocco. Even countries

that are not democratic have initiated such a process

in the wake of large-scale disappearances of their cit-

izens in strife-ridden regions.

w Punishment for perpetrators responsible for en-

forced disappearances, which cannot be justified

even during a war situation.

w Provide justice to the relatives of disappeared per-

sons as per international standards. State is bound

to intervene in such cases since disappearances are

crime against whole humanity.

On the social and the legal side, the APdP is con-

fronted with a situation arising out of problems of the

half-widows who are deprived of the property of their

husbands in the wake of their disappearance. Nor they

can remarry for a period of seven years as per Muslim

law. The children of the half-widows are facing problem

in school admission as death certificate of father re-

quired at the time of admission is not given. Thus, half-

widows are struggling for survival as they are not

entitled to get the property of their husbands in the

wake of their disappearance. Nor are they entitled to

sell the property of their husbands. A number of peti-

tions seeking the right of succession of property of their

husbands are pending in the courts for want of death

certificates. 

On the legal side, the justice delivery system has al-

most failed to deliver the justice in case of victims of

enforced disappearances and their dependents. in some

cases inquiries were conducted under the directions of

the high court and accused were identified but challans

could not be filed in courts as the Government of india

has been reluctant to grant sanction for prosecuting the

persons responsible for the crime. The sanction for

prosecution is barred under section-6 of the AfSPA

with the result not a single perpetrator of a crime of en-

forced disappearances been brought to justice. Mem-

bers of the APdP have no hope of getting justice in
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‘Thousands are missing’

w On July 18, 2002 the then home minister of J&K,
Khalid Najeeb Sahorwardi of National Conference,
which was in power, admitted on the floor of the
legislative assembly that 3,084 persons were miss-
ing in J&K since the start of the insurgency.

w Chief Minister Mufti Mohammad Sayeed on February
23 made the disclosure what the security agencies
were doing in 2001 and 2002. He informed the as-
sembly that 3,744 persons went missing between
2000 and 2002. One-thousand-five-hundred-fifty-
three persons got disappeared in 2000; 1,586 went
missing in 2001; and 605 in 2002.

w Law minister Muzaffar Hussain Beig of the PDP gov-
ernment stated on March 25, 2003 that since De-
cember 1992, 3,744 were reported missing of
whom 135 have been declared dead by June 2002
and the number of disappearances could be even
more.

w Abdul Rehman Veeri, minister of state and parlia-
mentary affairs, said in the assembly on June 21,
2003 that 393 people have disappeared.



near future but are determined to continue their strug-

gle till the end.

The enforced disappearances are one of the worst

crimes on the globe. it is characterised by gross viola-

tion of the fundamental rights of the direct victim as

also entails severe consequences for his or her family

and even for the entire communities. Because of this

reason the enforced disappearances are internationally

defined as a crime against humanity. This definition is

not coincidental since such cases not only violate the

essence of the individual and affect his condition as a

human being in different dimensions of his life but also

this aspect of the disappearance lands up a person into

a very complicated phenomenon. One should not ap-

proach this problem in an emotional way because the

risk will exist for creating false expectations in the family

of the victims for want of justice and, thus, ultimately

end up in causing more frustration. No doubt enforced

disappearances are rooted in social and political dis-

putes. despite the fact that each of them may have their

own history, enforced disappearances speak a common

language of pain and suffering which keep their families

hope alive to continue their search for justice. As earlier

stated, the disappearances are the product of unresolved

political disputes or unjust structures of the societies

which in the name of national security are causing the

involuntary disappearances. The enforced disappear-

ance of a family member whether by State actors or

non-State actors immediately touches one’s heart and

mind and raises a question like “where is his loved

one?” After this the most painful and difficult journey

starts for the search for a relative of a victim initially in

the police stations, army camps, paramilitary camps, in-

terrogation centres, jails that leads him nowhere. This

search goes for months and years but to no conse-

quence. The APdP has one hope that no country has

won the war against the people. The country may de-

feat any other country through war but not the people

as history stands witness to this.

— July-August 2008

2677 .  k a s h m i r



a  C O m B a T  L a W  a N T h O L O G Y268

incarcerated Land and People
Over half-a-million troops hold Kashmir captive. This has not only
robbed people of their normal civilian space but also led to one of
the worst traps that any land or its people have ever come under.

SA N JAY  KA K

Kashmir remains one of the most underreported
stories in the world. This is not because of just
neglect, or a natural silence. it’s very carefully con-
structed. And the silence is paradoxically con-
structed out of a lot of noise. Kashmir is an issue
that is perpetually in the news in india -- in print,

in public life, on television. Yet, when one looks at the output of the
huge machinery, there is very little in-depth analysis, showing very little
understanding. So this will remain one of the paradoxes of our time;
that while Kashmir is always in the news in india, it has never been un-
derstood.

Of course, with the international media and india’s growing stature – whether real or

imaginary -- as a world power, or a world power in the making, india is suddenly a very at-

tractive commodity. Many countries that would have traditionally been very quick to pay at-

tention to what is happening in Kashmir and comment on it, or take a position, are a bit

reluctant, because they have vested interests here in india. They see it as a market. 

The way the indian State has successfully projected Kashmir, first to the indian people,

and then to the world at large, is as follows. That 1947 marks the partition of British india

into india and Pakistan; Kashmir was a disputed zone, and that Pakistan has illegally grabbed

a part of it, and the rest of it has rightfully fallen within india. Hence, the current situation

is really a dispute between india and Pakistan.

Such a characterisation completely ignores the fact that for long there has been—as it

continues to be – an issue of self-determination of the people of Kashmir. This is a demand

that predates Partition by at least a decade and it has been a part of public discourse in Kash-

mir ever since or even before. However, somehow that political demand for freedom, or

azadi, or some form of self-determination, has completely been buried by its over simplifica-

tion as an india-Pakistan dispute. 

The indian State has managed to curtain off Kashmir from intelligent scrutiny by three

rather deft curtains. The first, obviously, is Pakistan. whenever you speak of Kashmir in india

or anywhere else, the indian position always is that this is a movement that is supported by

Pakistan. Since Pakistan as a State is presented as inimical to india, how can one possibly

have any kind of sympathy or space or understanding for such a movement? if one makes it

past this first layer of obfuscation, then, of course, we are presented with the idea that what

we are seeing in Kashmir is part of an Islamic movement, a jihad; and this is something that



none of us are in a position to be able to sympathise

with. Therefore, once again a curtain is drawn over

Kashmir. And thirdly, the issue of the treatment of reli-

gious minorities in Kashmir by the pro-independence

movement, by the separatists, which specifically refers

to the fact that the Kashmiri Pandits had to leave Kash-

mir in the early 1990s in very large numbers. Conser-

vative estimates of the number of Pandits who had to

flee are approximately 200,000, and there are perhaps

less than 10,000 who continue to live in the Valley. This

was seen as a sign of a movement which was exceed-

ingly intolerant, was communal, and therefore, once

again, undeserving of our sympathy and understanding.

Collectively then, these three curtains are employed to

obscure the issue at hand, this kind of rhetoric com-

pletely puts a blanket over the issue, in a way which en-

courages most indians to look away from Kashmir.

what do people want? what is the demand for

azadi, freedom? This idea crops up in Kashmir with

such frequency, that we must question what this word

encompasses. This is not easy, so let us start by defining

what everybody is likely to agree on. it would be fair

to say that in principle, whatever the ideology one

swears by -- pro-independence, pro-Pakistan, even pro-

india – people are collectively asking for the withdrawal

of the indian army. On that there will be consensus. Be-

yond that, in order to get a real answer to that question

of what people want when they ask for azadi, there

must be a democratic space in which to hear what peo-

ple are saying. Kashmir is under far too much stress. is

it not unreasonable to have 600,000 soldiers sitting on

a tiny population and then expect to hear genuine dem-

ocratic voices talking about what people really want?

The complexities of the mixed answers that we hear,

which sound like confusion to the outside world, are in

fact a byproduct of the extreme militarisation of the Val-

ley. Along with militarisation comes the occupation of

valuable land, water and even human labour. for in-

stance, in every village in india there is always a scarcity

of water, and of course it is accompanied by disputes.

But traditionally a kind of mechanism is worked out.

But Kashmiri villagers can’t argue with security forces,

especially since they have all the weapons and the civil-

ians don’t. The appropriation of resources and land be-

gins with public facilities: school buildings being taken

over to house troops, water towers made into watch

towers, and indiscriminate use of water drawn out in

huge quantities by the army for their own needs.

More importantly, when the soldiers are kept in

one place for too long in the midst of a civilian popu-

lation, they will begin to exploit that area in new ways.

They will begin to call upon the civilian population to

do unpaid labour, because these are very remote areas

and these are areas that have traditionally been neg-

lected by the civilian governments too. These are people

with no access to an arena in which they can voice their

concerns. They don’t have access to the media; there

are no human rights groups that are able to get to them.

So if you travel into the interior of Kashmir, that’s what

you begin to hear: A more brutal, in-your-face kind of

oppression. it is not simply the continuous checking

and crosschecking at a check post every half-a-

kilometre. This is the kind of tribulation that urban

Kashmiris feel. in the countryside, it is a much more

medieval kind of oppression that people face. it accu-

mulates into a feeling of grave resentment and hostil-

ity.

it is not a question whether the army was better

behaved or had more discipline. Armies are machineries

of war. That’s what they’re trained for. Armies are

meant to fight wars, and when you place them in the

middle of civil positions, they behave like armies, which

is what they are. At the end of it, you have deep resent-

ment, you have gross violations of human rights, and

you create a situation that far surpasses any predictions

of the effect of militarisation on Kashmiris.

The issue of the use of rape (and even more rou-

tinised sexual exploitation) in Kashmir is also a pressing

human rights concern. it is also principally a traditional

Muslim society, and that also makes it that much more

difficult for people to speak about it. The civilian ad-

ministration, especially in the countryside of Kashmir,

is completely emasculated. They do not have any pow-

ers to restrain the security forces from doing anything.

it is an archetypal conflict zone situation: There is one

side with incredible powers right in the middle of a dis-

persed civilian population. There is a long history to

this form of exploitation. There was the infamous inci-

dent of Kunan Poshpora, where an army unit had gone

into a village and raped many women. in this case, the

women actually came out and wanted to testify. How-

ever, the whole thing was just brushed aside. This re-

mains a sore point. what are the women going to get

if they are brave enough to come out and take on the

shame and ignominy in a conservative society after ad-

mitting to having been raped? And then if no action is
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taken, the next time around they are not going to come

out, because it is not going to bring them anything. it

is the failure to provide justice that puts a kind of silence

on women who suffer such huge abominations.

There are also other forms of cultural humiliation

that are occurring in Kashmir. There are two ways of

looking at this cultural imperialism: one is that it is in-

advertent and the other that it is intentional. Either way,

it is reprehensible. But the presumption is that Kashmir

is an integral part of india. So it is kind of presumed

that it is perfectly alright to have milestones that tell

you distances in English and Hindi in a population

where most people understand only urdu. So as far as

the local people are concerned, the road itself, traffic on

the roads. as well as the milestones are clearly meant

only for the army soldiers, because they are the ones

who read them in Hindi.

There are, however, interesting ways in which civil-

ians deal with the aftermath of oppression. for instance,

how come when there is a funeral for a militant com-

mander that 5,000 people turn out? it is not only that

they are turning out to honour the memory of the mil-

itant commander; they are also turning out to express

their rage at the hundred everyday humiliations that

they suffer.

Essentially, before we get stuck in looking at the

conflict as some kind of human rights problem in Kash-

mir alone, what we have to acknowledge is that there

is an equally massive failure of democracy in india that

is going on. it is very important to locate it firmly in

this context. it is not simply a question of whether or

not we could discipline the army a bit or if we could

improve our human rights record. As long as there is a

set of legislations in place that are anti-democratic and

only serve to silence people, these kinds of excesses will

continue to go on.

This article is based on Sanjay Kak’s conversation on

Kashmir with David Barsamian for Alternative Radio,

Colorado, US.

— July-August 2008
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international Law and kashmir
looking through the prism of international law and tracing the
development of the right to self-determination to human rights
issue, it can be argued that it is for the uN to make india and
Pakistan act.

S H E i K H  S H O w KAT  H u SA i N  

relevance of uN resolutions on Kashmir has been
subject of debate for a long time. Previously it was
indian State that disputed their applicability. re-
cent postures of Pakistani president have created
doubts about commitment of Pakistan to these.
Some Kashmiri leaders by endorsing General

Musharaff policies have also depicted their non-seriousness with regard
to united Nations role regarding Kashmir. This has been done despite
the fact that the uN resolutions are the only internationally valid in-
struments, which provide basis for recognition of J&K as a disputed
territory under international law. 

role oF united nationS 

india after securing a deed of accession from Maharaja Hari Singh of Kashmir proceeded to

united Nations Security Council alleging Pakistan of intervention. united Nations Security

Council while admitting indian complaint refused to acknowledge Kashmir as its legitimate

part. it recognised people of Kashmir as the principal party to this dispute who should be

given a chance to decide their future through exercise of the right of self-determination.

This right was proposed to be exercised under united Nations supervision thus making it a

legitimate guarantor of self-determination. This transformed Kashmir dispute into a multi-

lateral problem involving people of Kashmir, united Nations, Pakistan and india. united

Nations resolutions also provided for ceasefire and withdrawal of troops. for this purpose

a military observers group was deputed to supervise adherence to the ceasefire. 

Although united Nations was approached under chapter Vi of the uN Charter yet the

decision taken by it reflected that its resolutions were not exclusively based on this chapter.

while adopting the resolutions it relied upon chapter i that states the purpose of the united

Nations “To develop friendly relations among nations based on respect for the principle of

equal rights and self determination of peoples (Article 1(2))”. united Nations Security Coun-

cil also kept in view Article 55 of chapter iX that imposes an obligation upon member states

to pursue for peaceful and friendly relations among nations based on respect for principle of

equal rights and self-determination of peoples. The interim measures which included ceasefire

and deputation of united Nations Military Observers Group is based upon Article 40 of

chapter Vii of united Nations, a view which international authorities on uN Peacekeeping



Higgins & roselyn confirm. The fact that there does

not exist any provision for deputing of united Nations

peacekeeping mission under chapter Vi makes it obvi-

ous that the dispute over J&K although referred to

united Nations under this chapter didn’t get deliber-

ated exclusively under chapter Vi. The resolutions apart

from Chapter Vi are based upon other portions of the

uN Charter including chapter Vii.

electionS

After a short span of cooperating with the uN, india

conducted elections, facilitating entry of 72 out of 75

members to the Constituent Assembly of the state un-

opposed. These ‘elections’ were portrayed substitutes

for the exercise of right of self-determination. united

Nations through several resolutions rejected this con-

tention and made it clear that creation of Constituent

Assembly in indian administered part of Kashmir or

conducting of elections will not be deemed to be exer-

cise of right of self-determination in accordance with

united Nations resolutions. uN Security Council de-

clared that “the convening of a Constituent Assembly as

recommended by the General Council of the “All Jammu &

Kashmir National Conference” and any action that Assem-

bly may have taken or might attempt to take to determine

the future shape and affiliation of the entire state or any

part thereof, or action by the parties concerned in support of

any such action by the Assembly, would not constitute a dis-

position of the state in accordance with the above principle”

(uN Security Council resolution 24 January 1957).”

Another significant development was Shimla

Agreement (1972) signed by india and Pakistan

wherein the parties agreed to resolve all the disputes be-

tween them including that of Kashmir mutually.

After this agreement india proceeded to united 

Nations and asked it to withdraw its observer’s mission

from the state. united Nations refused to accept 

the indian plea. Although united Nations Charter (Ar-

ticle 52, para 1) allowed regional arrangements for deal-

ing with matters relating to maintenance of

international peace and security these measures how-

ever, have to be consistent with the purposes and prin-

ciples of united Nations Charter. in case there is a

conflict between regional arrangements and obligations

of States under united Nations Charter, their duties

under united Nations Charter will prevail. In this case

Indian interpretation of the Shimla Agreement amounted

to denial of the objectives of United Nations as laid down

in Article 1(2) i.e. fostering friendly relations between

nations based on respect for right of self-determination.

the right oF SelF-determination

The development on the normative front were more

significant and in favour of right of self-determination.

The right found place within The Covenant on Civil

and Political rights (1966) and The Covenant on Eco-

nomic, Social and Cultural rights (1966). it was enu-

merated as a human right in their very first Articles.

Besides these instruments importance of this right was

asserted in various resolutions of the uN General As-

sembly. Among these the most important ones are 1514

of 14 december 1960, titled as “declaration on Grant-

ing of independence to Colonial Countries and Peo-

ples” resolution 2625 of 24th October 1970 relating

to “PriNCiPlES Of iNTErNATiONAl lAw

CONCErNiNG friENdlY rElATiONS ANd

COOPErATiON AMONG STATES”. in both these

resolutions the right of self-determination was identi-

fied with people of colonised territories, whereas there

was no such mention within The Covenant on Civil

and Political rights and The Covenant on Economic

Social and Cultural rights.

for a long time there was a debate throughout the

world relating to applicability of this right. The third

world countries were vocal for this right for the

colonies and non-self governing territories in traditional

sense of the term. They were not ready to concede it to

groups that wanted to secede from the existing states.

The third world countries were not ready for fragmen-

tation of any state on the basis of use of right of self-

determination because people to them only meant the

people of colonies and non self governing territories.

This reservation has become obsolete after recognition

of this right for all peoples within the Covenants. After

the end of cold war applicability of right of self-deter-

mination has been practically extended to so many areas

and territories of the world, which were not colonies in

traditional sense of the term. Examples of such territo-

ries are Central Asian republics, ukraine, Baltic States,

Czech and Slovakian republics, Croatia, Macedonia,

Bosnia, East Timor, Eritrea, Quebec province of

Canada and Montenegro. People of these areas were al-

lowed to exercise right of self-determination and given

choice of separation from existing sovereign states.

india while ratifying The Covenant on Civil and

Political rights and Covenant on Economic Social and
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Cultural rights made a reservation with respect to right

of self-determination. Such a reservation is of little im-

portance now in view of the fact that several authorities

including Prof. Gros Espiell special rapporteur of the

united Nations Sub-commission on Minorities have

made it clear that the right of self-determination has

achieved the status of jus-cogens i.e. pre-emptory norm

of general international law. it must be remembered

that treaties and reservation to norms of jus-cogens are

not allowed under international law.

SelF-determination

it is obvious from the preceding discussion that right

of self-determination is strongly rooted in international

law. its recognition as human right does not allow any

one to deviate from this right or use it on behalf of the

people who are entitled to it. Human rights are inalien-

able. The statements to the contrary on the part of re-

mote controlled politicians do not carry any weight.

These statements reflect their interests. Any solution

reached after compromising right of self-determination

is destined to face the same fate, as was that of Shimla

Agreement. Failure of Kashmiris to secure the right of self-

determination is the result of incapability of those who plead

it for them. from New York to Srinagar role of repre-

sentation of Kashmiris has been assumed by those who

are bereft of any understanding of international law

and commitment to Kashmir cause. They are unfamiliar

with any appreciation of legal and political dimensions

of the Kashmir problem and unfit for any serious dis-

course and deliberation. Pakistan too has kept the issue

hostage to American strategic interests. 

Problem of minorities has not been an impediment

to exercise of this right anywhere in the world. Twenty-

two percent dissenters to independence of East Timor

were made to go along with the majority. in case of

Montenegro, the decision was taken in favor of seces-

sion with 55 percent votes in favor and 44 percent

against. in case of Quebec, province of Canada, deci-

sion for status quo was taken with a margin of just one

percent votes. forty-nine percent voters favored seces-

sion whereas 51 percent supported continuation of sta-

tus quo. in Kashmir the problem can be addressed by

granting minority dominated areas right of secession

from the entity to which majority decides to join

through a uN sponsored plebiscite. Absence of third

option is an issue which relates to modus-operandi rather

than the principle. Once there is an agreement on the

principle even third option can be accommodated.

Kashmir can be addressed as a problem concerning

real estate between india and Pakistan or an issue relat-

ing to human rights of a people. The real estate ap-

proach does admit the propositions of joint

management and self-governance. Human rights ap-

proach to the problem doesn’t provide an avenue for

such a dispensation. Kashmir is a human rights issue.

Self-determination is an inalienable human right. it

can’t be made hostage to anything like strategic interests

of regional powers, integration of Central Asia with

South Asia or American apprehensions relating to na-

ture of an emerging entity after exercise of right of self-

determination. The Kashmir problem has to be

addressed for the sake of Kashmiris and nothing else.

The most important reason for failure of peace process

is that it is for resolution of Kashmir for the sake of

everything other than restoration of inalienable right to

self-determination for the people of Kashmir. 

— July-August 2008

2737 .  k a s h m i r



a  C O m B a T  L a W  a N T h O L O G Y274

Press Trussed by Draconian Laws
The Press in J&K has seen many instances of suppression, 
both by the state government and those opposed to the State. 
But ‘The fourth Estate’ has valiantly fought back for the sake 
of people’s rights.

S  M  A f Z A l  Q A d r i

Press all over the world is considered as the mirror of
the society. History acknowledges the contribution of
the press in the success of almost all the major struggles
and movements of the world. it is the primary respon-
sibility of each member of the press to be unbiased, im-
partial, and report every event objectively. Any lapse

on the part of the press may lead to chaos and confusion in the society.
That is why a common man trusts and expects that whatever media
projects will be correct and true. Once they sensationalise the issue and
are biased in their reporting, their integrity becomes doubtful. That is
why the need arises to control the press by enacting laws. 

But these laws were never meant to undermine the use of the press in any manner and

the objective of the laws was never to use the press for political gains. its utmost aim was to

apprise the people of the society about the ongoing events in a particular society. which

would otherwise mean that one of its objectives definitely was to apprise the people about

the ongoing peoples movements as well. unfortunately the press is not allowed to highlight

the events relating to such movements, because of pressures from government. As a legitimate

way to curb any such reporting the legislature has passed many Acts in order to not allow

the press to report the truth more particularly in the conflict regions like J&K.  

The constitution of india has given due importance to freedom of the press. it is one of

the fundamental rights, but this right is not unbridled and is subject to certain controls. An

honest journalist has to face a number of odds in performing his daily duties, which can go

to the extent of losing lives. role of the press becomes more difficult when the journalists

have to work in a conflict situation. The Kashmir valley is facing a conflict since last many

years and the last 20 years have seen the worst kinds of human rights violations. There have

been civilian killings at the hands of security forces, local police and government-sponsored

gunmen. rapes, murders, custodial violence, disappearance has become the norm of the day

and all these things need to be reported in the press in order to highlight the plight of a

Kashimiri who has been fighting for their rights for decades.

in such a situation it becomes an imperative for the local and national media to report

all such cases of human rights violations. in such situations if a person is honest in his reporting

and news analysis it is a big achievement. Some times while in the process of appeasing both

warring factions, truth is undermined. in order to curb the voice of a suffering Kashmiri and



to restrict news, the State of J&K has enacted a number

of laws to regulate the working of press. The anti-Press

laws in the being many, some of them are referred to

as under 

w rule 34 of the J&k Public Security rules,

1946 binds the newsmen to disclose the sources

of their information and prescribes three years

imprisonment with fine as a punishment for not

doing so. rule 35 provides five years imprison-

ment for contravention of order to public news-

papers after pre-censorship. rule 36 prescribes

three years imprisonment for contravening an

order "prohibiting performance of any drama

containing any prejudicial report". rule 65 (b)

prescribes three years imprisonment for contra-

vention of an order requiring shopkeepers to

keep open the shops for conduct of essential

business and not to observe hartal.

w Section 10 of the Press & Publication act, 1932

empowers the government to seize printing presses

used for printing newspapers containing "any

words, signs or visible representation" which (a)

incite commission of any cognizable offence, (b)

directly or indirectly expresses, approves, or ad-

mires any such offence and (c) to bring into ha-

tred or contempt the government established by

law to excite disaffection towards the govern-

ment or make malicious attacks on the govern-

ment or any of its ministers or misinterprets the

policies and activities of the government."

w Section 153 (a) of the ranbir Penal code pre-

scribes seven years imprisonment for promoting

hatred between different sections of the people

on ground of religion, region, place of birth, etc

besides doing acts prejudicial to maintenance of

harmony. Sections 190 (a), 296 (a) and 505 of

the code dealing with "statements conducive to

cause fear or public alarm" and carrying impris-

onment up to three years also take care of writ-

ings aimed at fomenting communalism.

w Section 8 of the Public Safety act, 1978 pro-

vides detention without trial of persons includ-

ing journalists for "acting in any manner

prejudicial to security of state or maintenance of

public order and maintenance of services and

supplies essential to the community". The secu-

rity of the state embodies most of the genuine

fields of a reporter.

w Section 25 & 25 a of the J&k customs act,

1958 empowers the government to detain any

packet, newspaper, books if it contains any ma-

terial which is punishable under section 121-

130, 153 A, 295 of ranbir Penal Code".

Although the purpose of these laws ought to have

been to control and regulate the working of the press

but often these laws are misused to gauge the press in

order to stop the objective reporting of events. The

state’s power to forfeit any printing press where any

paper is published if that paper contains any material

which incites any act of murder under or any act of vi-

olence Act 1908 can be easily used against journalists.

Similarly the power of a district magistrate to forfeit

the press/newspaper is the easiest way to deal with the

people who are reporting any kind of human rights ac-

tivity, which directly or indirectly involves the state gov-

ernment or its functionary. The various sections of J&K

Public Safety Act 1978 can be used to restrict the free-

dom of press. 

The press in the state especially in the valley wit-

nessed worse situation but they performed their duties

boldly; they had to face and convince both parties with-

out surrendering there basic norm of objectivety. There

have been times when certain sections of the press were

biased in favour of militants but the instances are neg-

ligible. There are cases when newspaper offices were

raided, ransacked, equipments damage, and pressmen

being humiliated and assaulted while performing their

professional duties. in a recent incident on 29th of June

2008, security forces in Srinagar dealing with an inci-

dent of lathicharge beat up two photojournalists. Gun-

men killed a prominent journalist in his office in early

nineties and culprits are still at large. The killing of vet-

eran photojournalist Mushtaq Ali in a parcel bomb blast

is a mystery till date. Nobody could do any thing except

naming residential colonies of pressmen after his name.

Veteran valley based journalists like Yousuf Jameel, Zaf-

fer Mehraj, NdTV cameraman Zafer iqbal had a close

shave with death. Parwaiz Sultan became the victim of

bullets of unknown gunmen.

Another threat faced by press fraternity is their ab-

duction by unknown persons. The recent abduction of

a veteran journalist Shujat Bukhari is an example. His

abduction was followed by another abduction of a cor-

respondent of a local daily. Those who resort to these

tactics want that press should not report objectively but
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they should toe the line, which suits the parties, whose

news they are supposed to carry.

if we analyse the role of press in the state espe-

cially, the valley we will find that they have to walk on

razor’s edge. Journalists were killed during periods of

turmoil but no one was punished by the state for any

such killing. The recent decision of the state to stop tele-

casting some Pakistani channels in the valley is another

example of restricting freedom of expression in the state

of J&K.

whether amid such stringent press laws in J&K the

scribes are in a position to write boldly and objectively

or not can well be imagined. Yet, the members of this

press community have contributed a lot to the ongoing

movement and have shown the ultimate professional-

ism often at the cost of their lives.

— July-August 2008
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Labour

The humane and compassionate approach vis-à-vis the working
class since Independence has become a relic of the past. Courts
have for sure been swayed by the new economic policies guided by
demands of globalisation and privatisation resulting in gradual
decline of labour law. But if one takes the long view and the
interests of the preservation and consolidation of a democratic
system, one would not take long to realise that the short-term
victory over the working people will inevitably result in a long-
term undermining of democracy itself. The working class will find
other ways and methods of getting even with capitalists. This is
precisely what a well-designed legal system is structured to avoid. 

SECTION 8
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Backtrack on Backwage
The very survival of workers after dismissal becomes 
a daunting task. In case courts strike down the action
taken by the employer, the question of workers’ wages
from the date of sacking comes to the fore. The past
precedents favouring workers are getting mauled by
recent court decisions.
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One of the most important issues which arises in
industrial adjudication involves the question of
survival of the employee/workmen during the pe-
riod in which he is contesting his termination/dis-
missal/retrenchment from service. An associated
question is of compensation for the period for

which the employer has kept him out of employment without any
means of livelihood.

In any situation where the employer unjustifiably and illegally terminates the services of

the workmen, on the said termination order being held to be illegal by any court, besides

the reinstatement in service, the workmen is also entitled to receive the wages for the period

for which he was prevented illegally by the employer from working and more important

from earning his livelihood.

The Supreme Court (SC) has consistently held in its various judgements that in case

order of termination of service issued by an employer is struck down by the court the rein-

statement with full backwages and continuity of service is an automatic result, however in

case there are any special circumstances specifically pleaded by the employer and accepted by

the court, then only such relief can be interfered with. It is noteworthy that this view of the

court has been on the law books since the judgement of the Federal Court reported as 1949

LLJ 245 Western India Automobile Association Vs Industrial Tribunal and Ors, wherein it

was held by five judges bench of the Federal Court that in case of quashing of order of ter-

mination of service of an employee, the said employee would be automatically granted of an

order of reinstatement with full backwages and continuity of service.

The question as to what benefit the workman, whose order of termination has been

quashed, is entitled to was discussed by this court at great length in its judgement reported

as 1979 (1) SCR 563, Hindustan Tin Works Pvt Ltd Vs Employees of Hindustan Tin Works

Pvt Ltd.  A three judges' bench of this court was pleased to observed in Para - 9 at Page 568

G of the report as follows: "It is no more open to debate that in the field of industrial ju-

risprudence a declaration can be given that the termination of service is bad and the workman

continues to be in service. The spectre of common law doctrine that contract of personal

service cannot be specifically enforced or the doctrine of mitigation of damages does not

haunt in this branch of law. The relief of reinstatement with continuity of service can be

granted where termination of service is found to be invalid. It would mean that the employer

has taken away illegally the right to work of the workman contrary to the relevant law or in

breach of contract and simultaneously deprived the workman of his earnings.  If thus, the

employer is found to be in the wrong as a result of which the workman is directed to be re-

instated, the employer could not shirk his responsibility of paying the wages which the work-

man has been deprived of by the illegal or invalid action of the employer. Speaking realistically,

where termination of service is question as invalid or illegal and the workman has to go

through the gamut of litigation, his capacity to sustain himself throughout the protracted

litigation is itself such an awesome factor that he may not survive to see the day when relief

is granted. More so in our system where the law's proverbial delay has become stupefying. If

after such protracted time and energy consuming litigation during which period the workman

just sustains himself, ultimately he is to be told that though he will be reinstated, he will be

denied the back wages which would be due to him, the workman would be subjected to a

sort of penalty for no fault of his and it is wholly undeserved.  Ordinarily, therefore, a work-



man whose service has been illegally terminated would

be entitled to full back wages except to the extent he

was gainfully employed during the enforced idleness.

That is the normal rule.  Any other view would be a

premium on the unwarranted litigative activity of the

employer. If the employer terminates the service ille-

gally and the termination is motivated as in this case,

viz to resist the workmen's demand for revision of

wages, the termination may well amount to unfair

labour practice. In such circumstances reinstatement

being the normal rule, it should be followed with full

back wages.  Articles 41 and 43 of the Constitution

would assist us in reaching a just conclusion in this re-

spect. By a suitable legislation, to wit, the UP Industrial

Disputes Act, 1947, the State has endeavoured to se-

cure work to the workmen.  In breach of the statutory

obligation the services were terminated and the termi-

nation is found to be invalid, the workmen though will-

ing to do the assigned work and earn their livelihood,

were kept away therefrom.  On top of it they were

forced to litigation up to the apex court now they are

being told that something less than full back wages

should be awarded to them.  If the services were not

terminated the workmen ordinarily would have contin-

ued to work and would have earned their wages.  When

it was held that the termination of services was neither

proper nor justified, it would not only show that the

workmen were always willing to serve but if they ren-

dered service they would legitimately be entitled to the

wages for the same.  If the workmen were always ready

to work but they were kept away therefrom on account

of an invalid act of the employer, there is no justification

for not awarding them full back wages which were very

legitimately due to them. A Division Bench of the Gu-

jarat HC in Dhari Gram Panchayat Vs Safai Kamdar

Mandal and a Division Bench of the Allahabad HC in

Postal Seals Industrial Co-operative Society Ltd. Vs

Labour Court II, Lucknow, have taken this view and

we are of the opinion that the view taken therein is cor-

rect." 

The court also held in Para - 11 at page 570 E of

the report that full back wages would be the normal

rule and party objecting to it must establish the circum-

stances necessitating departure.  It is at this stage that

the Tribunal is to exercise its discretion keeping in view

the relevant circumstances.  It is thus clear that if the

normal rule in the case like this is to award full back

wages the onus will be on the employer to establish the

circumstances which would permit a departure from the

normal rule. 

The court in Para - 13 at Page 571 D and also as

under: "Now, if a sacrifice is necessary in the overall in-

terest of the industry or a particular undertaking, it

would be both unfair and iniquitous to expect only one

partner of the industry to make the sacrifice.  Pragma-

tism compels common sacrifice on the part of both.

The sacrifice must come from both the partners and we

need not state the obvious that the labour is a weaker

partner who is more often called upon to make the sac-

rifice. Sacrifice for the survival of an industrial under-

taking cannot be a unilateral action.  It must be a two

way traffic. The management need not have merry time

to itself making the workmen the sacrificial goat. If sac-

rifice is necessary, those who can afford and have the

cushion and the capacity must bear the greater brunt

making the shock of sacrifice as less poignant as possi-

ble for those who keep body and soul together with ut-

most difficulty." 

In fact the court in Para 14 at page 571 F went on

to observe that if the employer wants to avoid giving

full back wages which has been awarded by the labour

court, it must show that the management has also made

sacrifice due to its alleged inability to make payment.

In absence of any such material on record the worker

cannot be expected to make sacrifices from his means

of livelihood. 

The question came up again in SC's judgement re-

ported in 1981 (1) SCR 789, Surendra Kumar Verma

etc Vs The Central Government Industrial Tribunal-

Cum-Labour Court, New Delhi and Anr. In the said

judgement a three judges Bench of this court again ob-

served as under at page 795B: "Plain common sense

dictates that the removal of an order terminating the

services of workmen must ordinarily lead to the rein-

statement of the services of the workmen.  It is as if the

order has never been and so it must ordinarily lead to

back wages too.  But there may be exceptional circum-

stances which make it impossible or wholly inequitable

vis-à-vis the employer and workmen to direct reinstate-

ment with full back wages. For instance, the industry

might have closed down or might be in severe financial

doldrums; the workmen concerned might have secured

better or other employment elsewhere and so on. In

such situations, there is a vestige of discretion left in the

court to make appropriate consequential orders.  The

court may deny the relief of reinstatement where rein-
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statement is impossible because the industry has closed

down. The court may deny the relief of award of full

back wages where that would place an impossible bur-

den on the employer.  In such and other exceptional

cases the court may mould the relief, but ordinarily the

relief to be awarded must be reinstatement with full

back wages. That relief must be awarded where no spe-

cial impediment in the way of awarding the relief is

clearly shown. True, occasional hardship may be caused

to an employer but we must remember that more often

than not, comparatively far greater hardship is certain

to be caused to the workmen if the relief is denied than

to the employer if the relief is granted." 

The above judgement was pronounced by Justice

Chinnappa Reddy for himself and Justice Krishna Iyer.

It is interesting to note that Justice Pathak in concurring

judgement further reconfirmed the issue in the follow-

ing words at page 799 : "Ordinarily, a workman who

has been retrenched in contravention of the law is enti-

tled to reinstatement with full back wages and that prin-

ciple yields only where the justice of the case in the light

of the particular facts indicates the desirability of a dif-

ferent relief.  It has not been shown to us on behalf of

the respondent why the ordinary rule should not be ap-

plied." 

The above view of this court that the quashing of

an order of termination of service of an employee on

being illegal and void results automatically into the

grant of reinstatement with full back wages and conti-

nuity of service, has been further reiterated by two

judges bench in the case of JN Srivastava Vs Union of

India 1998 (9) SCC 559 wherein this court was pleased

to reject the contentions of the employer "that no back

salary should be allowed to the workmen as the work-

men did not work and therefore on the principle of no

work no pay this amount should not be given to the

workmen."  This submission did not find any support

by the court as the workmen was always to ready and

willing to work but the employer did not allow me to

work. Thus the scrutiny of the termination of order was

held automatically to grant to the workman arrears of

salary and other emoluments. 

Thereafter, in this Court's judgement reported as

2001 (2) SCC 59 Post Graduate Institution and Re-

search, Chandigarh, Vs Vinod Kumar Sharma and Anr.

another two judges bench has held that in case of ter-

mination order being quashed the workman was enti-

tled to reinstatement with continuity of service and full

back wages.  In the said judgement this court also ap-

proved its earlier decision in the case reported as 1984

(3) SCR 223 Jitendra Singh Rathur Vs Baidyanath

Ayurved Bhawan Ltd wherein also this court was

pleased to overturn the order of the HC and direct pay-

ment of full back wages with continuity of service on

the workman of quashing of the termination order. 

However, in recent times the SC in some judge-

ments has been adopting the stand that even if the ter-

mination order is struck down, a workman does not

automatically become entitled to full back wages along-

with reinstatement and further that even in such cases

the workmen should not only plead but prove that he

was without any work/job/ sources of livelihood during

the period between the date of termination and the date

on which the termination order is struck down. The SC

has not only reduced the amount of back wages payable

to the workmen but have even denied the same on the

ground that the workmen did not plead and proved his

lack of employment in the intervening period. 

What is important to note is that this has been

done by the SC without reference to or without over-

turning or even distinguishing the earlier judgements

including that of Hindustan Tin Works.  Unfortunately,

the SC has behaved as if there were no earlier decisions

of the Court and no principal of law have been laid

down in regard to payment of back wages. 

What is worse is that some of the judgements of

the Hon'ble SC have sought to support the contrary

view on the ground that the earlier view of automatic

payment of back wages also laid down the caveat that

in certain circumstances the full back wages may not be

paid. The SC has therefore based its latter judgements

on the said caveat without realising that the caveat was

mentioned by the earlier judgements only to provide

that the employers would have the right to plead and

prove special circumstances as to why the full back

wages should not be paid. The caveat was not for the

purpose to hold that the automatic result of quashing

of termination order would be non payment of back

wages with only exceptional cases deserving such pay-

ments. The first judgement worthy of notice in this

context is the judgement of the SC reported as 2002

(6) SCC 41 Hindustan Motors Ltd Vs Tapan Kumar

Bhattacharya wherein, in Para 12 at Page 44 it was held

as follows: 

"From the award passed by the Industrial Tribunal

which has been confirmed by the division bench of the
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HC, it is clear that the order for payment of full back

wages to the workman was passed without any discus-

sion and without stating any reason.  It appears that the

Tribunal and the division bench had proceeded on the

footing that since the order of dismissal passed by the

management was set aside, the order of reinstatement

with full back wages was to follow as a matter of

course." It is further noted by the court that the order

of grant of back wages by the labour court was passed

without  any application of mind and no pleadings were

filed on these aspects. The above observations of the

court is per incurium and passed without noting the

earlier judgment of this court passed by similar benches. 

I must reiterate that the normal course of law is

that once the order of termination of service has been

held to be void and illegal, the natural consequence of

quashing the order would be the grant of benefit of re-

instatement and continuity of service with full back

wages.  Further, to avoid the above normal conse-

quence of quashing of order of termination, there has

to be specific pleadings and evidence placed on record

by the employer to deviate from the said relief.  In the

said event the onus is on the employer and not on the

employee.  Thus the judgement of the court in Hindus-

tan Motors Ltd is contrary to the settled law and does

not take note of the earlier judgements. 

It may also be pointed out that the contentions of

the employer that the benefit of back wages can only

be given by the labour court and is not automatic con-

sequence of the quashing of the order of termination

was rejected by this court in its judgement reported as

1981 (3) SCC 225 Mohan Lal Vs Management of M/s

Bharat Electronics Ltd  The court at page 230 of the

report has held that as the concerned order of retrench-

ment was passed without satisfying the preconditions

of a valid retrenchment, the termination of service is

void ab initio, invalid and inoperative. The workman

should deemed in continuous service. 

In fact this Hon'ble court went on to say that even

the order of reinstatement is not necessary and the court

declaration that the order of termination of service was

void ab initio implies that the workman continued to

be in service with all consequential benefits. 

This court further considered the earlier judgement

of Hon'ble SC reported as 1969 (3) SCC 653, Ruby

General Insurance Ltd Vs PP Chopra & 1969 (3) SCC

513 Hindustan Steel Ltd Vs AK Roy, wherein it was

held that the court granting reinstatement must weigh

all the facts and exercise its discretion properly. The

court thereafter went on to hold in Mohan Lal's case

that where the termination is illegal there is neither the

termination nor cessation of service and a declaration

follows that the workman concerned continues in serv-

ice with all consequential benefits. This court's obser-

vation in Para 17 at page 238 is as follows: 

"The last submission was that looking to the record

of the appellant this court should not grant reinstate-

ment but award compensation. If the termination of

service is ab initio and inoperative, there is no question

of granting reinstatement because there is no cessation

of service and a mere declaration follows that he con-

tinues to be in service with all consequential benefits.

Undoubtedly, in some decisions of this court such as

Ruby General Insurance Co Ltd Vs Chopra (PP) and

Hindustan Steels Ltd VAK Roy it was held that the

court before granting reinstatement must weigh all the

facts and exercise discretion properly whether to grant

reinstatement or to award compensation.  But there is

a catena of decisions which rule that where the termi-

nation is illegal especially where there is an ineffective

order of retrenchment, there is neither termination nor

cessation of service and a declaration follows that the

workman concerned continues to be in service with all

consequential benefits. No case is made out for depar-

ture from this normally accepted approach of the courts

in the field of social justice and we do not propose to

depart in this case." 

It is therefore, clear that the court in its judgement

reported as Hindustan Motors (Supra) has failed to

take note of the earlier judgement mentioned herein

above and is thus per incurium and does not lay down

the law correctly. Thereafter in a series of cases the

judges of the SC have taken to hear the view that it is

for the workmen to show that he is not gainfully em-

ployed and then only the employer would be required

to rebut the same. The court though it noted that the

natural consequences of striking down of the termina-

tion order was payment of full back wages, however,

without any reasoning or discussion the court went on

to hold that for entitlement to back wages the initial

burden is on the employee to show that he is not gain-

fully employed.  It is of course of importance to note

that the court did not indicate as to how a negative

could be proved by the employee. It is more logical that

the employer should be asked to prove by evidence that

the workmen was employed. The above judgement
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clearly shows that the SC did not fully consider the im-

plication of its own observations. 

Thereafter in 2005 (5) SCC 591 General Manager,

Haryana Roadways Vs Rudhan Singh the Hon'ble

Court went on to hold that it is not a rule of thumb

that in every case of termination of service being illegal,

entire back wages should be awarded.  The court held

that one of the important factors could be considered

in the length of service. 

It is strange that the entitlement of a workman

who is illegally prevented by the employer from work-

ing should be paid back wages on the basis of his earlier

length of service as held by the court. The length of

service or terms of appointment have absolutely no rel-

evance to the payment of back wages because the

quashing of the termination order implies that till the

date of such quashing the concerned workman is

deemed to be in service.  Whether he would get em-

ployment on an actual termination of service is also of

no relevance because the termination has been struck

down prior to his getting the back wages.   

The court had also observed that if the period of

service already rendered by the workmen is very small

and the complete period for which back wages are to

be awarded is very large then it would be inappropriate

to so direct payment.  It is noteworthy that pendency

of a dispute, especially by filing of repeated proceedings

by the employer and thus preventing the workmen

from working and earning his livelihood cannot be a

ground for denying the workman his back wages. In

fact such a proportion of law would encourage the em-

ployer not to comply with an adverse award of the

labour court and to prolong the proceedings.  This

would give benefit to the employer of his own wrong

doing which is totally illegal and impermissible. 

It is also strange that the court in the said judge-

ment held that the nature of employment ie whether

permanent, daily wager or casual would also need to be

considered. The nature of employment cannot have any

relevance to payment of back wages as the back wages

to be paid would of course for the employment prior

to termination and would not involve any change. 

The principle for no work no pay is not applicable

in this case since the said principle involves the non-

working by the employee of his own will and therefore

no payment for such non-work. It cannot be used in a

case where the employee is prevented from working by

the employer. The employer cannot by his own action

prevent the employee from working and then say he

should not be paid for such inability to work. It is again

strange that the SC did not refer to any of the earlier

judgement regarding payment of back wages. 

Thereafter two judges of the SC in the judgement

reported as 2005 (5) SCC 124 Allahabad Jal Sansthan

Vs Daya Shankar Rai and Anr have held that a prag-

matic approach is necessary to arrive at a golden mean

to balance the interest of the workman and industry and

proceeded to deny the workman back wages on the

ground that he did not contribute anything to the pro-

duction and therefore the workman is not entitled to

back wages.  It is interesting to note that the entire bur-

den of achieving the golden mean has been laid on the

rights and interest of the workmen by denying him the

back wages, partially or fully and thereby awarding the

employer for his prolonged continuous of legal proce-

dure.

It is noteworthy that the court has not appreciated

that in a prolonged legal procedure the ability of work-

man to survive and fight the employer is itself in grate

doubt and extremely difficult.  Therefore to deny him

the price of succeeding in his fight against the employer

over a long period of time is totally illegal, unfair, in-

human and contrary to the provisions of the Constitu-

tion.  It is also strange that the golden mean is to be

achieved without putting any burden for the same on

the employer. 

The fact that the SC has done an absolute about

turn on the question of payment of back wages was also

admitted by the SC in its judgment reported as 2005

(6) SCC 224 M. L. Binjolkar Vs State of MP wherein

it has been noted that the earlier view was that full back

wages were the natural result of quashing of order of

termination. The SC once again did not refer to the ear-

lier judgements and also did not give any reasons or

causes for this reversal of the view. 

The question of payment of back wages was con-

sidered in some detail in its judgement by the SC in

2006 (1) SCC 479 UP State Brassware Corporation

Ltd and Anr Vs Udai Narayan Pandey.  It must be

pointed out that though the judges have sought to give

an explanation as to why the earlier view is not correct

for payment of full back wages, the court in fact held

that payment of full back wages is not a natural conse-

quence and the workmen must plead and prove that he

was not gainfully employed for the period of non em-

ployment by the employer.  Strangely in Para 42 at page
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492 the SC made the surprising observation that "a per-

son is not entitled to get something only because it

would be lawful to do so."  In fact this would be the

best reason why the person should be entitled to get

the said benefit.  The court though it referred to the

judgements in Hindustan Tin Works etc., it brushed

them aside with the observation that the said judge-

ments do not deny a discretionary roll to the courts in

molding the relief. 

Unfortunately, the court seems to have failed to ap-

preciate that even the courts have to exercise their dis-

cretionary powers in a fair, just and legal manner.

Excepting for a preceived burden of payment on the

employer, the SC in its various judgements in the last

few years have not laid down any principle of law on

the basis of which they would be entitled to deny the

back wages to the reinstated workmen. The courts have

had to therefore fall back on the strange stand that the

workmen has to plead and prove his not being in em-

ployment during the intervening period. Of course the

court has also failed to provide as to how such a nega-

tive fact can be proved by the workmen. 

It is further unfortunate that the SC in its judge-

ment reported as 2006 (6) SCC 221 has resurrected the

ghost of no work no pay to deny back wages to the

workmen. Besides the fact that it would be well near

impossible for the workmen to prove that they were

not employed during the relevant period, the court has

also failed to appreciate that mere surviving by doing

job or work in the household or even being partially

employed would be necessary and such survival should

not be a consideration for grant or denial of back

wages. If the present view of the SC is accepted that it

would be imperative for the workmen to survive on air

and collect proof of such survival to produce before the

court for getting full back wages. 

Another factor which the courts have ignored and

which has resulted in gross injustice to the workman is

the fact that normally it is the labour court/industrial

tribunal which grants back wages on quashing of the

termination order and the question whether back wages

are to be given or not should be only for the period be-

tween the date of termination and the date of award.

In fact thereafter the employer challenges the award by

further proceedings before the HC or the SC the said

period should be counted as period of full employment

and the question of back wages would not be in relation

to the period subsequent to labour court award. Today,

what actually happens is that the order of the superior

court limited to the payment of back wages is treated

as if it relates to the wages even for the period after the

labour court award. It is therefore imperative that the

courts divide the period of absence from work of the

workmen due to the termination of his service by the

employer and due to non reinstatement by the em-

ployer even after the award into two parts one the pe-

riod between the date of termination order and the date

of labour court award, which would be the period sub-

ject to the two conflicting stands of decisions of the SC.

The second part being the period from the date of the

labour court award till the date of actual reinstatement

by the employer which may include the period of the

pendency of the dispute before the superior courts, is a

period distinct from the earlier category to which the

conflicting views regarding back wages will not apply

and the workman would be entitled to this period pay-

ment in full.   

Thus not only the recent view of the SC in regard

to full back wages is erroneous and contrary to law but

its application to the period after the pronouncement

of the labour court award granting full back wages is

also illegal and void.  It must be reiterated that the ear-

lier view of the SC in regard to payment of back wages

as held in Hindustan Tin Works is correct and legal. 

— November-December 2008
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Supreme Court: 
Friend no More
The courts were for long considered to be the last bastion of hope
for people and the Supreme Court as the last friend of the poor
worker, particularly from the unorganised sector. Not any more.

Sa n jay  S i n g h v i

In the unorganised sector no laws apply to protect the rights
of the workers. More than 92 percent of the workers in India
work in the unorganised sector and few of their matters
reach the Supreme Court (SC). Despite this several contract,
casual and construction workers among others in the unor-
ganised sector have fought valiant battles in the hallowed

halls of the SC. However, in wake of globalisation, the playing field is
increasingly tilting in favour of the employers and management. 

Casual and contract workers form a large part of the unorganised workforce. The famous

cases of Steel Authority of India Ltd, Umadevi and Cipla have been spoken about a lot, but

there are many other lesser known judgements which expose how the SC, in recent years has

abandoned our Constitution to the needs of globalisation and the MNC's. When analysing

these judgements, we must keep in mind that globalisation and its neo-liberal philosophy

demands that the rights of workers, guaranteed by law, must be curtailed. These rights must

be restricted to the contract between the employer and the employee and must, further, be

amenable to be changed, as the employer sees fit. This is behind what, in management parl-

ance, is called 'labour flexibility'. The whole aim of globalisation has been to negate all pro-

tective labour legislation (called "protectionism" nowadays) and to leave labour to the tender

mercies of the most rapacious of capitalists—the MNCs. This means that the very aim of

globalisation  is to render all the workers 'unorganised'. 

The 'socialist' principles enshrined in our Constitution, called for providing protection

to those who have little or no capacity to contract. It called for "minimum wages", (Article

21); "equal pay for equal work" (Article 14), "right to form unions and to demonstrate" (Ar-

ticle 19) etc. being placed above any and all contractual obligations. The Constitution has

not changed, for the rulers dare not expose their real intentions to the people at large. How-

ever, the SC rushes in where the angels of Parliament fear to tread. 

regulariSation 

The first concern of the workers in the unorganised sector is regularisation. Earlier judge-

ments of the SC, Daily Rated Casual Labour Employed under P&T Deptt., through

Bharatiya Dak Tar Mazdoor Manch Vs Union of India ((1988) 1 SCC 122) and State of

Harayana vs. Piara Singh (AIR 1992 SC 2130) had all laid down that once the workers had



completed 240 days of service, or, in any event, a long

period in service, they must be regularised. However,

the recent trend has been to undo this whole trend of

the law. In RK Panda's case itself, while granting regu-

larisation, the court had deprecated that workers come

to court for regularisation as soon as they pass a few

years in casual service (though regularisation had been

granted in that matter). In the case of MP Housing

Board Vs Manoj Srivastava ((2006) 2 SCC 702), the

SC held that a person appointed ad hoc is not eligible

for permanency even after 240 days. The Madhya

Pradesh Industrial Employment (Standing Orders) Act,

1961 and the Standard Standing Orders was framed

under it. It read, "If....the appointment is invalid, the

same cannot be validated by taking recourse to regular-

isation", they exposed an ignorance of the fact that it is

only an invalid appointment that can be regularised.

The essence of that judgement is that no worker ap-

pointed to a post that is not sanctioned can be made

permanent. This, of course, reflects the judgement of

the Constitution bench in Umadevi's case, which says

that the unfair labour practise of keeping workers as

badlis, casuals and temporaries, for years on end with

the object of depriving them of the benefits of regular

workers. In this context the Constitution has conve-

niently overlooked the fact that <badlis> can never be

occupying a sanctioned post! The law as it stands today

is that one can be employed as a <badli> for decades

but if the post against which such appointment is made

is not a sanctioned post (which it can never be), then

keeping her or him as such is not an unfair labour prac-

tice nor does she or he have any right to be regularised

under the standing orders. The upshot of this is that

the public sector is free to commit unfair labour prac-

tices with impunity. 

We must also pay equal emphasis to the question

of the onus of proving that 240 days have elapsed in

employment. In the case of Range Forest Officer Vs ST

Hadimani ((2002) 3 SCC 25) given by Justice BN Kir-

pal and Arijit Passayat and in the case of Rajasthan State

Ganganagar S Mills Ltd. Vs State of Rajasthan and Anr.

((2004) 8 SCC 161) given by Justice Arijit Passayat and

CK Thakker, the same words were repeated. The court

says, "It was for the claimant to lead evidence to show

that he had in fact worked up to 240 days in the year

preceding his termination. He has filed an affidavit. It

is only his own statement which is in his favour and

that cannot be regarded as sufficient evidence for any

court or tribunal to come to the conclusion that in fact

the claimant had worked for 240 day in a year. ... No

proof of receipt of salary or wages for 240 days or order

or record in that regard was produced." The SC seems

to be oblivious of the reality that a vast number of

workers in our country are not given such 'receipts' or

'orders' or 'records'. 

This has to be seen in the background of the deci-

sion of the SC given just one year before the Hadi-

mani's judgement. In the case of Tannery and Footwear

Corporation of India Vs Raj Kumar & Anr ((2001) 2

LLJ 256) where Justice Phukan and Rajendra Babu had

clearly held that if either side provides no evidence then

the statement of the worker that he had completed 240

days would have to be believed. The recent SC judge-

ments have also not noticed the earlier judgement in

the matter of HD Singh Vs Reserve Bank of India

((1985) 4 SCC 201) which said, "In the absence of any

evidence to the contrary, we have necessarily to draw

the inference that the appellants case that he had

worked for more than 240 days from July 1975 to July

1976, is true." These judgements took into account the

social reality that workers in the unorganised sector

were exploited and that the law was made for their pro-

tection. They accepted the social reality that workers

are often given not an iota of evidence to show how

and why they were employed. The recent judgements

of the SC accept a different kind of social reality—that

globalisation has to be built at any cost—if necessary

upon the dead bodies of the workers in the unorganised

sector. 

A recent SC judgement in Bank of India & Anr vs.

Tarun Kr Biswas & Ors (dated 30-07-2007) given by

Justice Arijit Passayat and Lokeshwar Nath Penta, must

be noted. In this judgement their lordships have held

that the case of badli workers is different from the 'tem-

porary' workers in considering the completion of 240

days for the purposes of sections 25B and 25F of the ID

Act, 1947. They have refused to count Sundays and other

holidays as days 'actually worked' for badli workers break-

ing from the long tradition of judgements following upon

the judgement in the matter of Workmen of American

Express International Banking Corporation vs. Mgt. of

American Express International Banking Corporation

(AIR 1986 SC 458) in which Justice Chinnappa Reddy

had famously stated that it is not only when he works

with the 'hammer or sickle or pen' that the worker must

be said to have 'actually worked'…
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equal pay for equal work 

It is common in the trade union movement to fight for

'equal pay for equal work' where regularisation is not

immediately possible. In the judgement of Dhirendra

Chamoli & Anr Vs State of UP ((1986) 1 SCC 637),

the SC has always interpreted the question of 'equal pay

for equal work' in the light of Article 39(d) of the Con-

stitution of India. Though this may seem like over di-

lating, it would be important to have a look at what the

SC said in that matter, especially in view of the recent

decision in Umadevi's case: "The argument envisaged

in the counter affidavit is that since there are no sanc-

tioned posts to which regular appointments can be

made the casual employees employed by different

Nehru Yuvak Kendras cannot claim to receive the same

salary and perquisites as class IV employees appointed

regularly to sanctioned posts. But while raising this ar-

gument, it is conceded in the counter affidavit that the

persons engaged by the Nehru Yuvak Kendras perform

the same duties as is performed by Class IV employees

appointed on regular basis against sanctioned posts. If

that be so, it is difficult to understand how the Central

government can deny to these employees the same

salary and conditions of service as Class IV employees

regularly appointed against sanctioned posts. It is pe-

culiar on the part of the Central government to urge

that these persons took up employment with the Nehru

Yuvak Kendras knowing fully well that they will be paid

only daily wages and therefore they cannot claim more.

This argument lies ill in the mouth of the Central gov-

ernment for it is an all too familiar argument with the

exploiting class and a Welfare State committed to a so-

cialist pattern of society cannot be permitted to advance

such an argument. It must be remembered that in this

country where there is so much unemployment, the

choice for the majority of people is to starve or to take

employment on whatever exploitative terms are offered

by the employer. The fact that these employees accepted

employment with full knowledge that they will be paid

only daily wages and they will not get the same salary

and conditions of service as other Class IV employees,

cannot provide an escape to the Central Government

to avoid the mandate of equality enshrined in Art. 14

of the Constitution. This Article declares that there shall

be equality before law and equal protection of the law

and implicit in it is the further principle that there must

be equal pay for work of equal value."

However, in the recent judgement of three judges

in the matter of State of Haryana Vs Charanjit Singh

((2006) 9 SCC 321) it was held that some people

would be more equal than others. The SC has held that

equal pay would only be available for 'equal work' and

not for similar work. Merely because two people des-

ignated as 'carpenters' did not mean that they would get

the same wage, even in the same establishment, since

the 'quality' of work that they produced may be differ-

ent. Further, it was held that discrimination in wages

on the basis of educational qualifications, mode of

entry, etc. were all valid, and reversed the earlier judge-

ment in the matter of Bhagwan Das & Ors. Vs State of

Haryana & Ors ((1987) 4 SCC 634) that had specifi-

cally held that there can be no discrimination in wages

on the basis of entry into the cadre. They even held that

the law laid down in the matter of State of Punjab &)

Ors Vs Devinder Singh & Ors ((1998) 9 SCC 595)

where casual workers doing similar work to regular em-

ployees were held to be entitled only to the minimum

of the pay-scale of the regular employees and not to the

time-scale, was no more a good law. In effect, the three-

judge bench in Charanjit Singh's case, (supra) has ren-

dered important the concept of 'equal pay for equal

work' and held that educational qualifications, mode of

entry, quality of work etc. could all be basis for discrim-

ination. One of the last defences of the unorganised

worker against rampant exploitation has also been torn

down.

ContraCt BaSiS 

Besides workers working under a contractor, popularly

referred to as 'contract workers', the SC has, of late

being referring to a different type of 'contract worker'.

Any worker who is employed under a specific contract

delimited either by time or by the venture, is now re-

ferred to as a contract worker. Removal of such a

worker has been removed from the definition of re-

trenchment by clause (bb) of sub-section (oo) of sec-

tion 2 of the Industrial Disputes Act, 1947. Recent

judgements like Municipal Council, Samrala Vs

Sukhwinder Kaur ((2006) III LLJ 502), Municipal

Council, Samrala Vs Raj Kumar ((2006) 3 SCC 81)

and Harayana State Agricultural Marketing Board &

Anr. Vs. Subhash Chand & Ors ((2006) 2 SCALE

614) have clearly held that such 'contract' workers can-

not complain of illegal retrenchment if they are re-

moved from service even though they may have

completed 240 days of 'continuous service' or even if
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the establishment employs over 100 workers and there-

fore comes within the purview of Chapter VB of the

Industrial Disputes Act, 1947. Sections 25F, 25G, 25H,

25M, 25N have only been enacted to protect workers

from being 'hired and fired'. The SC now holds that if

the initial order of appointment mentions that the ap-

pointment is on a 'contract basis' and if the appointee

is warned that he may be 'hired and fired' then summary

'firing' will be permitted. Gone is the protection to the

weaker sections of society that it used to be the charter

of the SC to ensure. As noted before, the SC seems to

be keener than the government to bring in 'hire and

fire'. One important point here is that every employ-

ment is on the basis of a contract, whether expressed or

implied. Hence the mere mention of 'contract' in the

letter of appointment cannot create any special situa-

tion. The SC seems to be merely using the fact of such

mention as a convenient peg upon which to hang its

desire to introduce the neo-liberal idea of employment.

MiniMuM wageS 

One of the first encroachments on the iniquitous con-

tract between the employer and the employee was the

protection offered by the statutory minimum wage.

This protection is also being eroded away. In the matter

of Lingegowda Detective & Security Chamber Vs

Mysore Kirloskar Ltd & Ors ((2006) 2 CLR 392) Jus-

tices Arijit Passayat and Tarun Chatterjee have held that

security guards working upon the premises of Mysore

Kirloskar Ltd were not entitled even to the statutory

minimum wage prescribed for the engineering industry

in which Mysore Kirloskar admittedly falls. The fact

that the security guards were sent there by the peti-

tioner 'detective' agency, coupled with the fact that 'de-

tective services' were not an industry covered under the

minimum wages Act gave the excuse for this decision.

This court went so far as to criticise the division Bench

for having relied upon the older decision of the SC ren-

dered in the matter of Peoples Union of Democratic

Rights vs. Union of India (AIR 1982 SC 1473) (pop-

ularly referred to as the Asiad case), where a Constitu-

tion Bench of the SC had held that giving a wage lower

than the minimum wage amounts to 'forced labour' and

falls foul of the constitutional mandate of Article 23.

The SC, in the "detective service" case, said that the ear-

lier decision in the Asiad case has no application. This

means that any industry can legally practice slavery by

employing people through the device of an agency

named such as to avoid liability under the Minimum

Wages Act. The SC seems to have noticed that the def-

inition of 'employer' in the Minimum Wages Act in-

cludes the principal employer in respect of workers

employed through some other agency. Inspite of this

they have denied minimum wages to the said workers.

Most importantly, the division bench had relied upon

the Contract Labour Act but the SC has brushed aside

this Act in a single sentence as having no application.

It is commonly known that the Minimum Wages Act

prescribes that contract workers must, in no circum-

stances, be paid less than the minimum wage prescribed

for the industry in which they are sent to work. This

abominable judgement has resulted in the perpetuation

of 'forced labour' in our country with the connivance

and collusion of the SC.

who iS the eMployer? 

It has to be noted that in many recent judgements like

in the matter of Canteen Mazdoor Sabha Vs Metallur-

gical Engineering Consultants (I) Ltd. & Ors (August

21, 2007), the workers are being found to be employ-

ees of ad hoc bodies like the MECON Welfare Com-

mittee. In the case, canteen workers working in the

non-executive canteen were demanding parity with

workers in the MECON VIP Guest House and the

MECON Tea Club. However, the SC held that they

were the employees of the Mecon Welfare Committee.

The trouble with such a formulation is that bodies like

the welfare committee (in some cases canteen commit-

tees, etc.) have no corporate existence. They have no

common seal and no common succession. It is very dif-

ficult to hold such bodies liable in any contract. That

being the case, such bodies can hardly have the right to

enter into contracts of employment. The correct legal

position would be to look at such bodies as agents of

the real employer (MECON, in this case) who have

been provided with means and materials by such 

employer to run a canteen. In such cases, the SC does

not seem to be so enthusiastic to enforce the letter of

the law.

workerS’ wageS vS Bank'S deBtS 

This is not a problem confined to workers in the unor-

ganised sector, but it is the workers in the unorganised

sector who suffer the most when an industry folds up.

It is well settled, that bank's will have first right in the

debt recovery tribunals and the workers can have a pari
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passu charge only if the company is wound up, under

section 529 A of the Companies Act. However, a recent

judgement of the SC has gone one step further. It has

held that the secured creditor can even implead himself

in any recovery proceedings by workers where the

goods secured are required to be sold to pay off the

workers and get preferential payment. In Central Bank

of India Vs Siriguppa Sugars and Chemicals Ltd. &

Ors, the workers and sugarcane cultivators had ob-

tained orders from the Labour Commissioner (under

section 33C of the ID Act) and the Cane Commissioner

for amounts due. The High Court (HC) directed that

the sale of sugar can be used obtain this amount. The

bank got itself impleaded in the HC. Against the order

of distribution made by HC, paying the amounts de-

creed to the workers and the cultivators, the bank came

to the SC. In this matter the court has held that the

right of a pawnee is higher than the right of a worker

or of a cultivator (except in winding up) and therefore

the banks debt would first have to be satisfied and only

if any money was left after that would the workers and

cultivators get any money. Thus, now the banks can

even come and take away the money awarded to work-

ers under section 33C. This fly in the face of the earlier

accepted concept that earned wages have the first

charge upon the goods that are the result of labour for

which such wages are due. The SC has effectively held

that the workers may be forced to work for (and the

cultivators may be forced to grow for) satisfying the

debt of a bank!

There are many other questions concerning unor-

ganised workers that are being answered to their disad-

vantage by the SC. At present there are very important

cases pending before the SC concerning boards of se-

curity guards and head-load workers, concerning the

question of who are their employers and who are cov-

ered. Much as one may anticipate what is going to be

the outcome of these matters, the critique of the court's

stand in the matter of board's will best be made after

these judgements. The court has also yet to come up

against the recent law concerning construction workers.

There are also other rights of workers in the unorgan-

ised sector, which have been negated by recent judge-

ments of the SC. The above are only a few illustrative

points, but they clearly point the way of what is to

come. The neo-liberal conception of the workers being

a free agent in a contract with the management, over-

looks the reality of a country where the number of un-

employed and their proportion is growing; where the

quality of employment is deteriorating and where writ

of the capitalists looms large. Even the conception of

the courts in general and the SC in particular is chang-

ing. The people no more see the courts as their last bas-

tion of hope and the SC as the last friend of the poor

worker, unable to defend his own rights. It has taken

the shape, in popular consciousness, of the front paw

of globalisation. More vicious than even laissez faire

capitalism ever was, neo-liberal philosophy now in-

forms the decisions of the courts. There is not even a

fine line of logic behind most of such decisions but only

the eagerness to tear apart all restraint upon the great

god 'Profit'. One may have to seek the answer not

merely within the confines of the law alone. The task

of the progressive lawyer today is ever more to inform

the people of how their rights are being plundered and

to lead them in the direction of changing the legal edi-

fice altogether rather than merely fighting this frustrat-

ing battle inside the courts.

— November-December 2008
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Judiciary Leaves Contract 
Labour in the Cold
Unlike in the past when courts took a magnanimous view keeping
the interests of labour hired on contract, and permanent work
meant permanency, the contractualisation of the permanent
workforce is taking place with the blessing of the judiciary. 

ja n e  C ox

In the last few years the Supreme Court (SC) has progres-
sively turned the clock back on the legal rights of contract
workers, and crucially on their right to be declared perma-
nent. This change in the attitude of the apex court from the
1950s to those of the last 15 years or so is a change from the
one reflecting Nehruvian socialism to that of the market

forces of neo-liberalism and  globalisation, at a time when the mantra
of international capital is wage cuts and casualisation of workforces.  

From 1950s onwards, there was a series of judgements of the SC declaring the master-

servant relationship to exist in areas where workmen would otherwise be considered to be

contract workers or contractors themselves. This was done especially applying the control

test adopted from old English cases distinguishing between contracts of service and contracts

for service (which had largely arisen in the context of industrial accident cases). For 

example

(a) Shivanandan Sharma Vs Punjab National Bank (1955 (1) LLJ 688)

(b) Dharangadhara Chemical Works Vs State of Saurashtra (1957 SCR 152)

In Dharangadhara Chemical Works labourers known as agarias seasonally manufactured

salt from rainwater for the chemical works.  The agarias worked on piece-rate with their fam-

ilies and could engage further workers at their own cost. No hours of work were prescribed,

no muster maintained and they could go after arranging for the manufacture of the salt. They

were held to be workmen under section 2(s) of the Industrial Disputes Act, 1947, applying

the test of the right of the master to control not only the work done but also the 

manner in which it was done.

This approach was then expanded in the "Beedi and tailoring cases", as in the Constitu-

tional Bench decision in Mangalore Ganesh Beedi Works (1974(1) LLJ 367) and the judgement

in Silver Jubilee Tailoring House (1973 (2) LLJ 495. In Silver Jubilee Tailoring House, the tai-

loring workers worked through "contractors" on piece rate, often part time and even worked

from home and also took work from other tailoring shops.  In Mangalore Ganesh Beedi Works

many were home workers, rolling the beedis in their own homes along with their children,

with material supplied and collected by contractors.  Even then, it was held that the ultimate

power of the employer to reject the goods was sufficient to render them workmen of the



owners of the beedi factories/tailoring shop for the pur-

poses of the Beedi & Cigar Workers Act & the Shops

& Establishments Act.  The court also emphasised that

in modern industry, control could not be the only test,

the degree of control would vary according to the busi-

ness and that other factors were relevant including

whether the person is "part and parcel of the organisa-

tion" – the integrational test.  The workers in these cases

were held to be so part and parcel of the organisation.

A more radical line was taken in the case of Hus-

sainbhai Vs Alath Factory Ehezhilali Union (1978 (4)

SCC 257). The workers were employed through con-

tractors to make ropes. In the judgement, Justice Kr-

ishna Iyer applied the economic "choking off test" to

hold that the workmen, though supposedly employed

through contractors, were the employees of the owner

of the rope factory.

"Where a worker or group of workers labour to produce

goods or services and these goods or services are for the busi-

ness of another, that other is, in fact, the employer.  He has

economic control over the workers' subsistence, skill and con-

tinued employment. If he, for any reason, chokes off, the

worker is virtually laid off".

And in this case, the "integrality test" was taken to

mean that the work done by the workmen was an inte-

gral part of the industry concerned.

There was, however, a clear and very sharp change

in the approach of the court in the early 1990s coincid-

ing exactly with the government policies of liberalisa-

tion, globalisation and privatisation.  For example 

(a) Dena Nath vs National Fertilizers Limited (1992

(1) SCC 695)  

(b) Gujarat Electricity Board Ukai vs HMS (1995 AIR

SC 1893

where it was held that as section 10 of the Contract

Labour (Regulation & Abolition) Act, 1970, does not

expressly lay down any right of contract workers to ab-

sorption as permanent employees on abolition, this

means that there is no such right and that after a noti-

fication under section 10 is issued abolishing a contract

labour system, the workers would have to raise a sepa-

rate demand under the Industrial Disputes Act, 1947,

for permanent employment and pursue the matter be-

fore an industrial tribunal. Thus contract workers, nor-

mally earning minimum wages if they are lucky, will

spend, on a conservative estimate, at least 10-15 years

to reach the SC only to find that should they win they

have actually succeeded in abolishing their own job and

will have to start all over again in the industrial court

to get the right to be employed where they were to start

with. For the few who have the support, tenacity and

funds to do all that, their only hope would be that their

children might reap the benefit as by the time they

would get an order from the industrial court and the

management has challenged that before the single judge

and division bench of the High Court (HC) and then

back to the SC, they would be either dead or retired.

In these two case it was also emphasised that as there

was a penal clause in the Act, the consequences of non

compliance of any of its provisions would only be penal

and not affect the substantial employment rights and

status of the workmen. Thus overruled the long line of

judgements of various HCs like that of the Madras HC

in Best vs Crompton (1985 (1) LLJ 492) where it was

held that if the contractor or principal employer did not

obtain a valid licence or registration certificate under

the Act, then the workmen would become the direct

and permanent employees of the principal employer.

A very brief respite was got with the landmark

judgement in Air India Statutory Corporation vs

United Labour Union (1997 (1) CLR 292).  The

three-judge Bench of the Court emphasised that

"The Preamble and Article 38 of the Constitution en-

vision  social justice as the arch to ensure life to be meaning-

ful and livable with human dignity… In other words, the

aim of social justice is to attain subsequential degree of social,

economic and political equality, which is the legitimate ex-

pectation and constitutional goal. Social security, just and

humane conditions of work and leisure to workman are part

of his meaningful right to life and to achieve self expression

of his personality and to enjoy the life with dignity…"

The court then went on to almost equate the direc-

tive principle to provide employment with the fundamen-

tal right to life under Article 21 of the Constitution:

"Due to economic constraints, though right to work

was not declared as a fundamental right, right to work

of workmen, lower class, middle class and poor people

is a means to development and source to earn livelihood.

Though, right to employment cannot, as a right, be

claimed, but after appointment to a post or an office, be

it under the State, its agency, instrumentality, juristic per-

son or private entrepreneur, it is required to be dealt with

as per public element and to act in public interest assur-

ing equality, which is genus of Article 14 and all other

concomitant rights emanating there from are species to

make their right to life and dignity of person real and
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meaningful… To the workmen right to employment is

the property, source of livelihood and dignity of person

and a means to enjoy life, health and leisure." (para 50)

It was in this background that the SC held that on

the abolition of a contract labour system under section

10 of the Act the contract workers automatically be-

come the workmen of the principal employer. It was

stressed that there was no express right to automatic ab-

sorption provided in section 10 of the Act as no such

express provision was needed. The very concept of abo-

lition of a contract labour system must mean improve-

ment of the lot of such workmen and not its worsening.

Justice Majumdar in his concurring judgement stated

that to hold otherwise would mean that

"The contract labourers who were earlier having

regulatory protections would be rendered persona non

grata and would be thrown out from the establishment

and told off the gates. Then in such a case the remedy

of abolition of contract labour would be worse than the

disease and it has to be held that the legislature whilst

trying to improve the lot of erstwhile contract labour-

ers… had really left them in the lurch by making them

lose all facilities available to contract labour on the es-

tablishment as per Chapter V and desired them to wash

their hands off the establishment and get out and face

starvation…. If on abolition of contract labour system,

contract labour itself is to be abolished, it would cause

economic ruin and economic death to contract labourer

and his dependants for amelioration of whose lot order

under section 10 is to be passed. (para 69)

No sooner was this judgement given, it was quite

spectacularly reversed by the Constitutional Bench de-

cision in Steel Authority of India (2001 (2) CLR 349).

The approaches of the respective benches in these two

matters reflect the turn in the tide of the attitude of the

apex court from the last remnants of Nehruvian social-

ism to the naked market forces of Neo-liberalism and

globalisation. 

The minute the Air India judgement came, man-

agement's and their organisations went up in arms and

called for the reversing of the judgement. In the front-

line of the battle was SCOPE – The Standing Commit-

tee of Public Sector Enterprises. Its Secretary-General,

MS Hakeem, immediately issued a statement request-

ing the Supreme Court to review the decision as

"In today's scenario contract labour cannot be wished

away… Employees need the flexibility to streamline their op-

erations and produce goods and services efficiently and at

the least cost. To meet the basic requirements of business …

their manpower needs will be dictated by the order book po-

sition. The workers' need for security and social protection

can be met when our industry and trade have a competitive

edge in the international market." (Times of India, Septem-

ber 1999).

Hakeem also called upon the government to with-

draw all notifications so far issued under the Contract

Labour Act, abolishing contract labour systems. 

The public sector undertakings did get the issue of

automatic absorption as laid down in the Air India

judgement referred for rehearing before a five-judges

Constitutional Bench of the Supreme Court in the

SAIL matter However the Air India judgement was re-

ferred to the Constitutional Bench only on the question

of automatic absorption. The validity of the 1976 No-

tification of the Central Government was not part of

the Reference Order. 

The Constitutional Bench totally reversed the Air

India ruling and held that contract workers have no au-

tomatic right to absorption when a contract labour sys-

tem is abolished. In fact it held that once a notification

for abolition is issued, then "the contract labour working

in the concerned establishment…. will cease to function."

The approach of this Bench and that of the three-

judge Bench in the Air India case was diametrically op-

posed. In Air India the court held that there was no

express provision in the Contract Labour Act for auto-

matic absorption on abolition, as there doesn't need to

be. The whole purpose and scheme of the Act implies

that there will be automatic absorption. The Constitu-

tional Bench however held the absolute opposite – that

the failure to provide such a right in the Act, not only

meant that no such right could be inferred, but that it

had been deliberately and consciously left out. The

court gave three broad reasons for reaching this conclu-

sion. The first reason was based on the costs which

would be cast on managements by employing perma-

nent workers:

"We noticed that it was clear to the Joint Commit-

tee (who drafted the Act) that by abolition of contract

labour, the principal employer would be compelled to

employ permanent workers for all types of work which

would result incurring high cost by him, which implied

creation of employment opportunities on regular basis

for the contract labour. This could as well be yet an-

other reason for not providing automatic absorption."

(The Solicitor General had argued vehemently be-

A  C O M B A T  L A W  A N T H O L O G Y292



fore the Court that if SAIL were forced to absorb the

contract labour, they couldn't afford it. He and the

other management lawyers strongly pressed that the in-

terests of workers today really lie in the so-called "em-

ployment generation" which they claim the contract

labour system provides).

The second reason given by the court for holding

that there can be no inferred right to automatic absorp-

tion on abolition under the Act, seems to be on the

basis that such a right would be unfair to one of con-

tract workers themselves

"Section 10 is intended to work as a permanent solution

to the problem rather than to provide a one time measure

by departmentalising the existing contract labour who may,

by a fortuitous circumstance, be in an establishment for a

very short time as on the date of the prohibition notification.

It could as well be that a contractor and his contract labour

who were with an establishment for a number of years were

changed just before the issuance of a prohibition notification.

In such a case there could be no justification to prefer the

contract labour engaged on the relevant date over the con-

tract labour employed for a longer period earlier.  These may

be some of the reasons as to why no specific provision is made

for automatic absorption of contract labour in the CLRA

Act (Page.83)."

To solve this 'problem' however, the court didn't

hold that in such a situation the contract workers who

had been employed for a number of years earlier should

be absorbed. The court, after holding that “….Contract

labour working in the concerned establishment at the

time of issue of the notification will cease to function”

offered these contract workers the consolation that

"…the contract labour is not rendered unemployed as

is generally assumed but continues in the employment of the

contractor as the notification does not sever the relationship

of master and servant between the contractor and the con-

tract labour. The contractor can utilise this services of the

contract labour in any other establishment in respect of

which no notification… has been issued."

The Constitutional bench has held that all contract

workers can do once a contract labour system is abol-

ished is to raise a demand for absorption under the In-

dustrial Disputes Act and litigate the matter before an

industrial tribunal. Even after reaching the industrial

court, all the contract workers are entitled to so far as

permanent employment is concerned, is a "preference".

But that too, only if the principal employer "intends to

employ regular workmen" for the work, and if the con-

tract workers are "otherwise found suitable" by him, and

they possess the necessary technical qualifications.

Though the issue of the validity of the 1976 noti-

fication of the Central government had not been re-

ferred at all before the Constitutional Bench, and it was

accordingly not argued, the Constitutional Bench

struck down the 1976 Notification altogether on the

ground that, "a glance through the Notification" shows

that it does not comply with the conditions laid down

in section 10 of the Contract Labour Act. In the Air

India case the three-judge Bench actually called for the

papers from the Central government with regard to the

investigation carried out by it under section 10 before

issuing the notification. After going through the papers

the court held that the investigation was proper and

therefore the notification was valid. Not only has this

notification, which covered lakhs of workers through-

out the country, been struck down.  But in light of the

observations it seems that no omnibus notifications

covering more than one establishment will be held

valid. It is of course such omnibus notifications which

are most effective in abolishing  the contract labour sys-

tem on a large scale.

(d) In subsequent judgements on sham and bogus

claims, the court is now making the criteria to

prove a sham and bogus contract more and more

difficult and changing the interpretation earlier

given to certain criteria. For example

Workmen of Nilgiri Co-op Marketing Vs State of

Tamil Nadu (2004 (1) CLR 802), where included in the

integration test are factors such as who appoints and

who takes disciplinary action. The trend in the last few

years has been rather than directly stating that contract

workers should have no rights, to harp on so-called

technical lacuna – such as in Section 10 – to deprive the

workmen of the rights they had, at least on paper, for

the last 40 odd years, whilst at the same time, shedding

crocodile tears for the plight of this exploited section.

In Cipla vs MGKU, the court similarly read down the

provisions of the MRTU and ULP Act 1971 to hold

them to be summary and therefore, the courts to have

no jurisdiction where the master-servant relationship is

denied. (Under the MRTU Act, workers in Maharash-

tra can directly approach the courts without having to

go through conciliation process, and obtain ex-parte ad-

interim stay orders.  It was under this Act that contract

workers could fight for permanency with the protection

of a court stay against termination of services).
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In more recent non-contract worker cases, the ap-

proach of the Court has been more open and bold.  As

for example in the Constitutional Bench decision of

Secretary, State of Karnataka and others vs Umadevi

and Ors (2006(4) SCALE 197) which basically heralds

a return to straight contract law in industrial relations

with absolute minimal intervention. Here the court not

only held that even if casual workers have worked for

more than 10 continuous years (in the Tax Department

of the State of Karnataka), and more than 240 days

each year, there is no obligation to absorb them and

that they accepted the terms of the contract (which in

some cases was less than the minimum wage) with "eyes

open". "Hungary stomachs" might have been a better

analogy.   Till now, perhaps the single most distinguish-

ing feature of industrial law from other branches of civil

law is that recognising the unequal bargaining status of

the two parties involved, so many implied terms are

read into the contract.  

Ultimately the SC itself has summed up its entire

new approach to labour and industrial law. In UP State

Brassware Corporation Ltd vs Udai Narayan Pande (2006

– 108 FLR 201) where 50 odd years of precedents re-

garding back wages were revised in one foul swoop, the

court observed:

"The changes brought about by the subsequent decisions

of this court probably having regard to the changes in the

policy decisions of the government in the wake of prevailing

market economy, globalisation, privatisation and outsourc-

ing is evident."

— November-December 2008
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Co-opted by Globalisation
The legal principles relating to misconducts, natural justice and
‘relation back’ have been affected as the judiciary has allowed itself
to be swayed with the demands of capitalism.

v i jay  ku M a r

The Labour jurisprudence has been undergoing tec-
tonic shift from last seven-eight years due to para-
digm shift in interpretation of labour enactment by
the highest court of the land ie Supreme Court (SC)
of India.  It would be in order at the outset to notice
the recent judicial trends emerging from the apex ju-

diciary.  The reference to some of the recent pronouncements is as fol-
lows: 

w Recently the SC in two cases emphasised about the shift in interpretation of labour

legislation on the wake of globalisation and the economic forces unleashed by it vide

UP State Brassware Corporation Ltd Vs Udai Narain Pandey - (2006 (1) SCC 479 -

Para 43) and J K Synthetics Ltd Vs KP Aggarwal (2007 (2) SCC 433).

w Keeping with the recent trend, the apex court held recently in a case that merely be-

cause labour law is a social piece of legislation, it does not mean it should be construed

in favour of workman even when he is not entitled to the benefit vide Beed District

Central Co-op Bank Ltd vs State  of Maharashtra   (2006 (8) SCC 514 Para-3).

w Yet in another significant pronouncement SC held recently that the recent judicial

trends indicate that the court must be loath to interfere with quantum of punishment

vide JK Synthetic (supra). Similarly, in another case reported in 2005 (3) SCC 134

(Mahindra & Mahindra Vs NV Narwad) that court should not interfere with the pun-

ishment unless the same is shockingly disproportionate. Again, the SC held in a case

reported in 2005 (2) SCC 481 (BHEL Vs M Chandrasekhar Reddy & Ors) that once

employer loses confidence in the event of proved misconduct, it is not open for the

tribunals to interfere with the punishment of termination.

w That the SC held in another case concerning the claim of regularisation that burden

is always on the employee to establish continuous service in preceding Calendar year

vide ONGC Ltd Vs Shyamal Chandra Bhowmik reported in 2006 (1) SCC 337. In

another case the SC held that being in continuous service for 240 days or more in

itself would not entitle the workman for permanency vide Manager RBI, Bangalore

Vs S Mani & Ors. Reported in 2005 (5) SCC 100. One of the most refreshing pro-

nouncement by the SC on the status of temporary workmen was given in a case of

Birla VXL Ltd Vs State of Punjab - LLJ 1999 (1) 220 wherein it was held that "the

termination of service of temporary workmen on the expiry of terms stipulated in the

contract of employment would not amount to retrenchment and that the employer
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was not required to comply with the require-

ment of Section 25-F of I.D. Act."

w The SC also held in another case that despite the

absence of limitation requirement, the reference

under Section 10 of Industrial Dispute Act,

1948 has to be made by an appropriate govern-

ment within reasonable time vide Haryana State

Co-op. Development Bank Vs Neelam reported

in 2005 (5) SCC 91.

w The interpretation made by the Seven judge con-

stitution bench of the SC in the famous Banga-

lore Water Supply Case was and is still holding

field but recently the bench of the SC expressed

doubt over the soundness of this wide interpre-

tation of industries has referred the matter to

larger bench for reconsideration vide State of UP

Vs Jai Bir Singh 2005(5) SCC 1.

w The SC again held in the context of illegal strike

that Illegal Strike would amount to unauthorised

absence and thus in turn would amount to aban-

donment of service 2004 (4) SCC 268.

These judgements are indicative of unmistakable

shift in interpretation of labour jurisprudence by the SC

towards employer.  Having traced these recent trends,

I propose to deal with the themes.

MiSConduCt 

The misconduct in the realm of service and labour ju-

risprudence has distinct technical connotation. There

cannot be any misconduct in absence of transgression

of any rule, established norms and contravention of law

as held by the SC in case of State of Punjab Vs Ram

Singh, Ex-Constable, reported in 1992 (4) SCC 54 and

reiterated in a case of Inspector Prem Chand Vs Gov-

ernment of NCT, Delhi reported in 2007 (4) SCC 566

wherein it was held that mere error of judgement re-

sulting in doing of negligent act would not amount to

misconduct.  It was also held that the definition of mis-

conduct cannot be put in straightjacket and the context

and the duty imposed would be extremely germane fac-

tors. But this connotation of misconduct is undergoing

significant change due to shifting interpretation.  For

instance, the acquittal in criminal trial does not render

the removal of service illegal.  This is justified on the

ground that in criminal court, the prosecution has to

prove its case beyond reasonable doubt while depart-

mental enquiry has to proceed on the basis of prepon-

derance of probability. Again, distinction and that too

specious one is made between acquittal for want of ev-

idence and acquittal on merit.  This distinction is

patently fallacious and has no place at all in criminal ju-

risprudence and similarly it should have no place in

labour jurisprudence.  Similarly, the order of removal is

sustained even after acquittal in criminal trial on the

ground that unless the evidence adduced before depart-

mental enquiry and criminal trial are identical, there is

no question of automatic protection from removal from

service vide 2007 (9) SCC 755. Similarly, in another

case of Principal Secretary, Government of AP Vs M

Adi Narayan reported in 2004(12) SCC 579, the apex

court held that the allegation of disproportionate asset

automatically amounts to misconduct after rejecting the

plea on behalf of delinquent that the allegation of dis-

proportionate asset is liable to be investigated and pros-

ecuted under Prevention of Corruption Act and thus

fall outside the realm of labour jurisprudence. Again,

in a case of theft, the SC has held that the quantum of

theft is not important and what is important is the loss

of confidence of employer in employee vide the judge-

ment in the case of APSRTC vs Raghuda Shiva Sankar

Prasad reported in 2007 (1) SCC 222.  On the similar

line is the judgement in another case of  UPSRTC vs

Ram Kishore Arora reported in 2007(4) SCC 627

wherein it was held that criminal breach of trust would

automatically amount to serious misconduct. All these

judgements have the inevitable effect of watering down

the connotation of misconduct as a transgression of

rules and law.  Similarly, in another case of Regional

Manager, Rajasthan Road Corporation Vs Sohan Lal

reported in 2004 (8) SCC 218, the SC held that the

past conduct of delinquent is not relevant at all. This is

again complete repudiation of the well entrenched po-

sition of law in service jurisprudence that the past con-

duct is always relevant factors for determining the

quantum of punishment. The ultimate effect of this

shifting trend is that the misconduct is determined not

with reference to any objective norms after scrupulously

following the principle of natural justice but with ref-

erence to pure and subjective ipsi dixit of employer

which would be evident from the judgement of the SC

in a case of APSRTC (supra).  

judiCial authority 

Traditionally, it was well settled that erroneous inter-

pretaton or even erroneous order passed by judicial or

quasi-judicial authority would not amount to miscon-



duct in view of distinct technical connotation of mis-

conduct as was held in a case of Junjarrao Bikhaji Na-

garkar Vs UOI & Ors reported in 1999 (7) SCC 409

(para 40) which was again overruled in yet another case

reported in 2006 (5) SCC 680.  Thus, the thrust of re-

cent judicial trends in overall labour and service ju-

risprudence including the concept of misconduct is

towards diluting the safeguard and widening the con-

cept of misconduct to the extent that it could be deter-

mined on the basis of subjective satisfaction of the

employer in utter disregard to the irreducible minima

of fairness and the principle of natural justice evolved

to safeguard the right of workmen and delinquent.

natural juStiCe 

Ever since the historic judgment of the SC in a case of

AK Kraipak Vs UOI & Ors reported in 1969 (2) SCC

262 the frontier of natural justice kept on expanding till

few years back.  Due to this creative expansion of the

principles of natural justice, the dividing line between

quasi-judicial action and pure administrative action got

rightly blurred. The SC speaking through Justice Chi-

nappa Reddy in a landmark case of SL Kapur Vs Jag-

mohan  reported in 1980 (4) SCC 379 held that the

principle of natural justice knows no exclusionary zone.

The principle of natural justice in the domain of labour

and service jurisprudence reached its finest hours in case

of Delhi Transport Corporation Vs DTC Mazdoor

Congress and Anr reported in 1991 (Supp) 1 SCC 600

that the natural justice is a facet of Article 14 as a part

of inseparable embodiment of rule of fairness in action

or non-arbitrariness.  This creative expansion of natural

justice through dynamic judicial interpretation has been

regressively reversed in recent year particularly in labour

and service jurisprudence. In recent time, there is no

dearth of authorities wherein the concept was diluted

by holding that unless prejudice is established, the fail-

ure to comply with natural justice would not visit the

impugned action of removal from service and imposi-

tion of penalty with illegality.  This is nothing but com-

plete dilution of progressive evolution of principle of

natural justice. Similarly, the principle of natural justice

was diluted by specious judicial contrivance in the name

of useless formality theory which in substance means

that if in a given set the compliance with natural justice

would be futile exercise and would amount to mere

empty formality, it need not be observed and the breach

of the wholesome principle of natural justice would be

of no consequence whatsoever.  (See the judgement of

the SC in a case of Divisional Manager Plantation, An-

daman and Nicobar Vs Munna Barreck reported in

2005(2) SCC 237 and A Sudhakar Vs Post Master

General, Hyderabad reported in 2006(4) SCC 348 by

way of pure illustration). This progressive dilution of

the principle of natural justice acquired absurd propor-

tion in a case of Ganesh Santaram Sirur Vs SBI re-

ported in 2005(1) SCC 13 wherein it was held that the

failure to comply with the principles of natural justice

by appellate authority before enhancing the penalty

after taking into consideration unproved charges would

be of no consequence in view of gravity of main allega-

tion. This is extremely regressive view and amounts to

undoing the rich, glorious and creative judicial evolu-

tion of the principle of natural justice over a period of

time.

natural juStiCe and BiaS 

One of the inevitable consequences of watering down

the principle of natural justice has been virtually taking

away or wiping out the element of bias.  It bears repe-

tition that the second principle of natural justice that

no one can become judge in his own case has hardly

any sanctity left in labour jurisprudence.  The depart-

mental enquiry is conducted by the management. The

prosecuting officer is appointed by management and

even disciplinary authority is part of management.  De-

spite this inherently iniquitous position, the SC has

ruled that this will not amount to bias in a case of Delhi

Financial Corporation Vs Rajiv Anand reported in

2004(11) SCC 625.  It is well settled principle of our

jurisprudence that to bring home the charge of bias, the

test laid down is the likelihood of bias and in the case

of labour jurisprudence the loss of faith in employee on

impartiality of disciplinary authority. It is submitted

that the very structure of labour jurisprudence as a re-

sult of shifting interpretation of the SC in favour of

management and against the employee/workman is an-

chored in bias. In fact, the bias is the functional ration-

ality of employer and unfortunately it stands sanctified

by judicial imprimatur from the apex judiciary itself. 

quantuM of puniShMent 

Despite the amendment in Section 11-A of the Indus-

trial Dispute Act, there has been spate of recent judicial

authority emanating from higher judicial level to the ef-

fect that arriving at a finding of punishment being
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shockingly disproportionate is a sine qua non for reduc-

tion of penalty vide judgement in a case reported in

2008(1) SCC 224 the highest court of the land depre-

cated the practice of Labour Court and High Court in-

terfering with quantum of punishment. Again, in a case

of Divisional Controller, KSRTC Vs AT Man reported

in 2005 (3) SCC 254 it was held that punishment is ir-

relevant in a case where employer has lost confidence

in employee. To the similar effect, is the judgement in

a case of Ramanna Vs APSRTC reported in 2005 (7)

SCC 338. The effect of these judgements is that discre-

tion of labour court is completely taken away.  

gloBaliSation and laBour 

The phenomenon of globalisation seems to have en-

gulfed all walks of life including the judicial interpreta-

tion.  Far from interrogating the baleful consequence

unleashed by forces of globalisation, the recent trends

of the SC already extracted hereinabove are unmistak-

able pointer to the fact that the apex judiciary of the

country has been co-opted by the powerful forces of

globalisation.  This has fateful implications for Indian

poor and conscientious citizens or groups.  For in-

stance, the SC in one of its progressive judgement in a

case of Union of India Vs Association for Democratic

Reforms and Ors reported in 2002 (5) SCC 294 has

read the right to be informed about the credential of

MLA/MP as a part of fundamental right implicit in

freedom of speech and expression guaranteed under Ar-

ticle 19(1)(a) of the Constitution.  Similarly, the SC has

been reading so many derivative fundamental rights by

the process of, what is known in American Constitution

Literature, "penumbral emanation", under Article 21 of

the Constitution but the same SC ruled that right to

strike is unconstitutional despite earlier rulings and ju-

risprudential position that right to freedom of speech

and expression encompasses right to dissent and right

to strike is inescapable concomitant of right to dissent.

Thus, on the one hand SC is expanding the ambit of

right of free speech and expression and on the other

hand and particularly in the context of labour jurispru-

dence curtailing it by outlawing the strike and bandh.

Similarly, the SC has read out so many derivative rights

under right to life and liberty guaranteed under Article

21 of the Constitution in the light of ideals enshrined

in derivative principles like right to education, right to

health, right to clean air and hygiene and so on and so

forth but when it comes to enunciating the derivative

rights in favour of labourers and employee despite nu-

merous provisions in directive principles likes Article

39 (a) (b) (c) (d) (e), Article 41 (Right to work), Ar-

ticle 42 (just and humane condition of work), Article

43 A (Participation or worker in the management of

industries) etc., the SC is turning other way around.

On the one hand, the SC despite the deletion of right

to property guaranteed under Article 19 (1) (f), has in-

terpreted recently in a case reported in 2007 (8) SCC

705 that right to property is an aspect of human rights

but seems to be completely impervious and insensitive

about the human rights of workers and employees.

Similarly, the apex judiciary has been taking recourse to

international treaty and covenant to shape the content

of fundamental rights but there has been no attempt

whatsoever to rely on norms of International Labour

Organisation or other international covenant to fashion

additional rights to workmen and employees.  Thus,

the duality in the very functioning rationale of the SC

is too obvious to need any elaboration.

ConStitutional poSition 

These shifting trends of judicial interpretation in the

realm of labour and service jurisprudence have in-

evitable effect of frustrating; indeed subverting, one of

the basic postulate of Indian constitution, social justice.

Social justice has been declared as a basic feature of In-

dian Constitution by the apex judiciary itself.  Even oth-

erwise, the interplay of and combined reading of Article

15, 16 and numerous provisions of directive principles

and particularly Article 38 and 39(b) & (c) would lead

to ineluctable conclusion that social justice is funda-

mental feature of Indian Constitution. In fact, the

equality which has overarching importance in Indian

Constitution and for that matter in any democracy can-

not be understood without juxtaposing with the social

justice.  The principle of social justice is in-built in the

text of equality clause itself.

ContraCt and 

quaSi-ConStitutionality 

The constitutional protection by Article 16 and 311 is

available only under the State employment and in view

of the rampant practice of and ever increasing trend of

reliance on outsourcing and contract labour, the em-

ployment in state sector has shrunk alarmingly. 

Today, the overwhelming number of employment is en-

tirely with private sector either organised or unorgan-
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ised. This overwhelming number of employment is

without any constitutional protection whatsoever. The

poignancy and pathetic predicament of employment

outside State sector is further aggravated by regressive

shifting of its interpretation by the apex judiciary.  Eu-

ropean court of human right through it dynamic inter-

pretation has been subjecting even the contract in

respect of private employment and other area of private

sphere to the discipline of the norms of constitutional-

ity, i.e. characterised by quasi-constitutional principle.

This is high time the higher judiciary of the country

should adopt the same approach and principle so that

right to millions and millions of workers employees

working in private sector whether organised or unor-

ganised could be effectuated by reference to the ame-

liorating provisions of the Indian Constitution.

Thus, the perceptible shift in the very approach

adopted by the highest judiciary in labour jurisprudence

is marked by distinct and demonstrable element of bias

in favour of management and against the employee.

The multinational companies or right wing economic

forces have been clamouring for drastic change in all

labour legislation so that regime of hire and fire could

be resurrected.  These multinational complies and right

wing economic forces failed to get it done through Par-

liament but succeeded in getting it done indirectly

through progressive dilution of all the safeguards guar-

anteed to workmen and employees through blatantly

righteous interpretation by the apex judiciary.  The ap-

proach adopted by the SC in labour and service matters

in recent times is a matter of great concern and amounts

to undoing of historical struggle through which these

rights were secured. 

— November-December 2008
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Judiciary Jettisons Working Class
The humane and compassionate approach vis-à-vis the working
class since Independence has become a relic of the past. Courts
have for sure been swayed by the new economic policies guided
by demands of globalisation and privatisation.

g ayat r i  S i n g h
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Through the period between Independence and until
the mid 1990s the judiciary played a leading role in
setting up by precedence a wonderful edifice for the
protection of labour rights and for maintaining the
dignity of labour.  By the mid 1990s, however, the
ideology of globalisation, privatisation and structural

adjustments began to hold sway and the approach of the legal system
began to change from a pro labour stand to one markedly against
labour. As a result organised labour was almost completely denuded of
its rights under law, workers became increasingly demoralised, frus-
trated and resentful of the legal system and litigation fell precipitously.
What all this will have as consequences for society at large is not very
clear now. But one thing is certain: if organised labour believes that In-
dian democracy in the era of globalisation has no place for labour rights
then labour will seek options outside the democratic system and it is
we who will pay the price for labour militancy.

ContraCt laBour

Among the early decisions which set the trend in demolishing the rights of labour as guar-

anteed not only under the statutes but also in the decisions of the Supreme Court (SC) was

the decision of the apex court in Steel Authority of India Ltd Vs National Union Waterfront

Workers (2001) 7 SCC 1, which set aside the earlier decision of a three-judge Bench of the

SC in Air India Statutory Corporation Vs United Labour Union (1997) 9 SCC 377.  These

two decisions in fact show the dividing line between the social democratic period of Indian

labour jurisprudence and the globalised period where rights were disregarded and profit mak-

ing was the sole objective.

In the Air India Statutory Corporation case the Supreme Court interpreted the Contract

Labour Act, 1970 in a straightforward and logical manner keeping in view that the statute

was enacted in order to ameliorate the harsh and terrible conditions under which contract

labourers toiled in this country. They had no security of tenure and could be fired at will.

They were invariably paid less than the minimum wage. And they toiled for decades as con-

tract labour without the chance of becoming permanent even though they were engaged in

regular work positions. Their conditions were akin to slave or bonded labour. Any protest

from their side would invariably result in the employer telling his contractor to get rid of the

workman. Workmen thus terminated had little recourse against the principal employer and

would have to pursue an illusory figure who had no existence apart from his contract with the

principal employer. In short, the contractor would disappear into thin air. Often the contractor

would pretend to close down his work on a labour dispute arising, get rid of the workmen and

then pretend to start a new contract in his wife's name with fresh workers.  The Contract Labour

Act was intended to extricate contract workers from this sorry state of affairs.  

Section 10 of the Contract Labour Act provides a remedy for contract workers in case

the work is of a permanent nature. Thus where contract workers continue working for long

periods of time, often under different contractors but at the same work place, workmen could

approach the Contract Labour Board for a recommendation to the effect that the contract

labour system ought to be abolished. The matter would then go to the appropriate govern-

ment which would consider the recommendation and then issue a notification ordering the

abolition of the contract labour system.



A farcical dispute arose in law as to whether the

abolition of the contract labour system would result in

the absorption of workmen as permanent employees.

Obviously it did. The whole idea of the statute was that

for permanent work there should be permanent work-

ers. Employers on the other hand argued that no such

conclusion could be drawn. Ultimately the SC in the

Air India Statutory Corporation case took the view that

on abolition of the contract labour system the workers

would be deemed to be absorbed on a permanent basis.

But the imperatives of globalisation could not pos-

sibly accept this conclusion. The employers want 'hire

and fire'.  The only way this can be achieved is by keep-

ing workers in a permanent state of insecurity. The

Supreme Court constituted a five-Judge Bench in the

Steel Authority of India Ltd (SAIL) case and in a con-

voluted judgment held that the abolition of the contract

labour system could not result in the absorption of

labour. Thus, the abolition of the contract labour sys-

tem in effect resulted in the abolition of the contract

labour rights.

A study done of the effect of the SAIL judgement

on millions of contract labourers throughout the coun-

try would show that as a result of the SC decision liti-

gation on contract labour dropped dramatically, existing

cases were treated very shabbily. Millions of contract

workers were victimised, permanent work positions

were converted on a very large scale into contract

labour employment and these labourers worked often

with wages less than the minimum wage in harsh and

unsafe conditions without any legal remedy. Today both

in the public as well as in private sector about 80 per-

cent of the work force is on contract. At best the wage

paid would be the minimum wage even for workers

who are nearing retirement. Such are the conditions in

which the workers find themselves.  No decision of the

apex court has caused so much misery to the working

people as the SAIL judgment has. By holding thus, the

apex court effectively destroyed a social legislation

meant for the upliftment of the contract labour and act-

ing directly contrary to the mandate of Parliament and

denuded contract labourers of their rights under

Statute.

CaSual workerS

Five years later came the decision of the SC in Secretary,

State of Karnataka Vs Umadevi (2006) 4 SCC 1 where

a five-Judge Constitutional Bench of the SC put the

final nail in the coffin of labour rights by holding that

ad hoc, casual and temporary employees who were

taken on duty by the employer contrary to the estab-

lishment rules, even if they are employed for more than

a decade on continuous work, cannot seek regularisa-

tion of their services. The logic was that all such em-

ployees were a backdoor entry and deserve no sympathy

because they deprived other potential aspirants of em-

ployment. Public employment was to be done in accor-

dance with the rules and the decision frowned upon any

other kind of recruitment. All this sounds fair enough.

But the end result was that millions of casual and ad

hoc workers who had worked continuously for long pe-

riods of time in permanent work positions were then

destined to continue as such for the remainder of their

lives or, worse still face termination of their services.

Many of them were qualified.  Most of them had ac-

quired skills during employment. They were needed. In

most cases their services were appreciated.  They were

loyal to the organisation and an asset to it. In such cir-

cumstances to condemn them to permanent temporari-

ness or to remove them from service almost at the fag

end of their career was gross injustice.

And if they came through the backdoor, the ques-

tion that arises is that who ushered them in so? The re-

cruitment of casual and temporary workers in

permanent work positions was done by the top man-

agement in all cases, for various reasons which bene-

fited management itself. A casual worker would do the

same work as a permanent employee on less than the

minimum wage and without provident fund, gratuity,

bonus or leave.  Millions of such workers were em-

ployed in the public sector which is supposed to be, ac-

cording to the apex court, a model employer. Many

millions more were employed thus in the private sector

breaching a basic principle of labour jurisprudence that

permanent work implies a permanent work position

and permanency for the workmen. Yet in Umadevi's

case not one of those employers who recruited the

workers was punished.  It is they who knew the rules

and breached them, not the workers. The workers could

not in their wildest imagination understand that their

recruitment on pitiable wages and unfair working con-

ditions was illegal. Thus the Umadevi decision pun-

ished the victim.

It is said in Umadevi that employment should al-

ways be in accordance with the rules. This means that

posts will be advertised and that if there are permanent
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work positions casual workers would not be taken for

such work. And yet, two years after Umadevi, employ-

ers in the public and private sector merrily continue re-

cruiting casual workers in permanent work positions.  

The observations of the apex court in Umadevi's

case are a double-edged sword. It constitutes a prohi-

bition on the recruitment of casual workers except for

casual work and, as stated above, it punishes the work-

men for being in the establishment. The other edge of

the sword, namely, the injunction against backdoor

entry has never been used. No employer has been pro-

hibited from continuing with the backdoor entry sys-

tem. In fact, in case after case the courts are told, and

let pass, that government has imposed a cut in perma-

nent recruitment and has reduced the number of sanc-

tioned posts under globalisation and that, therefore, it

is not possible to increase the number of permanent

work positions. But the work of the departments are

increasing. Therefore, backdoor entry also increases.

But there has not been even a single case where public

sector employers have been punished for not only con-

tinuing but also indeed expanding backdoor entry

notwithstanding Umadevi. The long and the short is

this, Umadevi was intended to prevent casual workers

in the public sector who had a genuine case for regu-

larisation, from becoming permanent. Only history will

decide whether such a course of action was justified.

In between these two landmark decisions came a

host of mainly two-judge Bench decisions of the apex

court that undermined labour law completely. What is

sad about these decisions is that the clamp down was

totally unnecessary in most cases. If labour is violent

the courts react to discipline labour. If labour is unpro-

ductive the courts intervene to improve productivity.

The tragedy of this period of judicial decision making

is that it takes place at a time when labour was com-

pletely subdued, disciplined and productive. The vari-

ous reports coming out from government on the labour

scene indicated that most of the labour disputes were

unrelated to labour agitations. Through in the eighties

the labour movement was quite militant in certain parts

of the country, by the nineties it had calmed down. In

fact, employers were acting militantly everywhere.

Workers were being locked out for years on end not be-

cause of any agitation but on account of the financial

problems of the management. Instead of closing down

or retrenching the workers, closures in fact were re-

sorted to in the guise of lockouts to avoid paying work-

ers their legal dues. Millions of workers in factories

throughout India from the nineties onwards went

home or expired before retirement without the pay-

ment of their legal dues. Much of the litigation in the

courts from the nineties onwards related to the recovery

of legal dues. A large bulk of the litigation was in re-

spect of the unfair treatment of contract and casual

workers. Thus labour lawyers throughout the country

who were engaged in insurgency litigation in the eight-

ies, were reconciled to poverty litigation in the nineties.

It is in such a circumstance that the apex court inter-

vened and demolished the last vestiges of labour rights.  

BaCk wageS

Take the cases relating to payment of back wages for

workers who were found by the labour tribunals to

have been wrongfully dismissed from service and then

reinstated with full backwages. What was so pressing

for the apex court to take such workers and make an ex-

ample of them?  Why was it necessary for the court to

reverse all the earlier decisions to the effect that when a

worker is reinstated by the tribunal he would normally

get backwages? Those who practice on the side of

labour realise that in the vast majority of cases, work-

men who are dismissed from service suffer terrible con-

sequences.  Their families are broken. Their children are

taken out of schools. Family members die only because

the workman is no longer able to provide medical care

for them. The workman and his family are traumatised.

The worker has to find a lawyer and has to suffer legal

proceedings for a decade if not more. He has to find

money to pay to his advocate. The employer files appeal

after appeal and even the lowest worker will be dragged

right upto the SC.  With all this when it is found that

the termination was illegal why should it not be that

the workman will draw full backwages. And even if the

workman has been fortunate to find temporary employ-

ment elsewhere what difference does it make? Can any-

one really compensate for the decade of mental trauma

and family suffering? Can payment of backwages ever

compensate for a loved one who could not be saved be-

cause money for medicines was not available? Who will

compensate for children being pulled out of school?

The manner in which two-judge Benches of the

apex court bypassed the three-judge Bench decision in

Hindustan Tin Works Pvt Ltd vs Employees (1979) 1

SCR 563, leaves much to be desired. If there was a dis-

agreement with this decision, the proper course of ac-
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tion would be to refer the issue to a larger Bench. This

was not done. In Hindustan Tin Works case the apex

court said that once the termination of service is set

aside the workman is bound to be treated as if in service

and would be paid full wages for the entire period of

unemployment. Wages have to be paid. The apex court

said, "where termination of service is questioned as in-

valid or illegal the workman has to go through the

gamut of litigation. His capacity to sustain himself

throughout the protracted litigation is itself such an

awesome factor that he may not survive to see the day

when relief is granted. More so in our system where the

law's proverbial delay has become stupefying (Other-

wise he) would be subjected to a sort of penalty for no

fault of his. Therefore a workman whose services have

been illegally terminated would be entitled to full back-

wages. Any other view would be a premium on the un-

warranted litigative activity of the employer." This

position was taken by another three-judge Bench of the

SC in Surendra Kumar Verma Vs CGIT (1981) 1 SCR

789.

Starting with Hindustan Motors Ltd Vs Tapan

Kumar Bhattacharya (2002) 6 SCC 41 come a series of

decisions of the apex court, all of two-judge benches,

questioning the principle of payment of backwages on

an order of reinstatement being made. Many of the

judgements do not take note of the earlier binding

precedents of the larger Benches. In General Manager,

Haryana Roadways vs Rudhan Singh (2005)5 SCC

591, it was held that  the length of services was an im-

portant consideration for deciding backwages. Pray

how? If a workman has worked for five years and the

litigation goes on for fifteen, is the workman's back-

wages to be taken away merely because the employer is

a vexatious litigator? In Allahabad Jal Sansthaan Vs

Daya Shankar Rai (2005) 5 SCC 124 backwages were

denied on the ground that the workman did not con-

tribute to production as he was not on work! This was

taken to its logical conclusion in Reserve Bank of India

Vs Gopinath Sharma (2006) 6 SCC 221 where the

apex court went to the extent of saying that the work-

man was not entitled to backwages on the principle of

"no work no pay".  Any labour lawyer knows that this

principle applies only when the worker is found to be

at fault in withdrawing his labour and has no relevance

whatsoever to a situation where the termination of serv-

ices of an employee has been declared illegal by the In-

dustrial Tribunal.

At about the same time there are a series of deci-

sions of which State Grassware Corporation Ltd vs

Udai Narain Pandey (2006) 1 SCC 479 holding that

the workman was required to plead and prove that he

was not gainfully employed after the termination of his

services, thus reversing the earlier trend holding that

the employer had to lead evidence to the effect that the

workman was gainfully employed. It is difficult to un-

derstand how an unemployed workman is to lead evi-

dence regarding unemployment. 

gloBaliSation

There is a not so surprising observation in the decision

in paragraphs 42 and 43 where the court says, "a person

is not entitled to get something only because it would

be lawful to do so. If that principle is applied, the func-

tions of an Industrial court shall lose much of their sig-

nificance.  The changes brought about by the

subsequent decisions of this court, probably having re-

gard to the changes in the policy decisions of the gov-

ernment in the wake of prevailing market economy,

globalisation, privatisation and outsourcing, is evident." 

For a two-judge bench of the apex court to give its

stamp of approval to globalisation, privatisation, out-

sourcing and the prevailing market economy made very

depressing reading. Make no mistake about it, the poor

are against globalisation, while the rich are in favour of

it.  This is true not only of the poor and working people

in India, but also of the entire developing world. No

arguments were addressed to the court on these issues.

No data was presented. No issues were framed. Parties

were not put on notice that the court intended to pro-

nounce on the goodness of globalisation. How then did

this happen? The apex court of this country is not ex-

pected to take such a pronounced stand on an issue so

important to the lives of the working people without a

proper issue being framed in an appropriate case. More-

over this was an issue that only a Constitutional Bench

of the court could decide.

In State of Punjab Vs Devans Modern Breweries

Ltd. (2004) 11 SCC 26, a minority dissenting judg-

ment explained the importance of globalisation in an

extraordinary fashion. The court said, "In fact, the

States are encouraging liberalisation to such an extent

that in the near future alcohol beverages may be al-

lowed to be sold in small grocery shops. The executive

authorities are contemplating to grant permission to

open liquor shops at the airports. The society has ac-
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cepted pub culture in the metros. A view in the matter,

therefore, is required to be taken having regard to the

changing scenario on the basis of ground reality and

not on the basis of the centuries' old maxims."

And what is wrong with centuries' old maxims?

Are all these to be swept aside because of globalisation?

The old maxims taught us to respect the environment.

Are we now to disregard them because of the sort of

unrestrained development that globalisation requires?

The old maxims taught us to treat labour with dignity.

Must we now have hire and fire, and all our workers in

temporary work positions for all their lives? Our max-

ims taught us that education should never be a profi-

teering venture and that all the people of India rich or

poor have a right to be educated. Should we now have,

as the apex court has dictated in TMA Pai Foundation

Vs State of Karnataka (2002) 8 SCC 481, unregulated

commercialisation of education because of the impera-

tives of globalisation? Our Constitution tells us that all

persons have a right to healthcare and that persons

below the poverty line have a right to free medicines

and treatment. Have we not switched over to the user

fees system dictated by the World Bank where even the

poor have to pay for medicines, bandages, food and the

hospital bed, otherwise they are evicted? There is much

to be said in favour of the century old maxims.

MiSConduCt

At about the same time a series of decisions were re-

ported on the aspect of misconduct by the workmen.

There is absolutely nothing wrong in punishing a work-

man for serious misconduct such as assault, sabotage,

gross indiscipline, and so on. But it is incomprehensible

as to why workers are to be severely punished and made

an example of in cases of minor misconducts. Take the

bus conductor cases. Corruption is rampant in society

and the courts can do nothing about it. Corruption is

rampant in the judiciary and the courts can do nothing

about it. But bus conductors who are found, as a first

offence, to have a small unexplained amount of money

on his person during a check, or found to have not

given tickets to some passengers or the like, are now

the subject matter of series of apex court decisions on

the point. In Regional Manager RSRTC vs Sohan Lal

(2004) 8 SCC 218, a bus conductor against whom an

allegation was made that he had not issued tickets to

six passengers had his services terminated. In the High

Court (HC) the conductor offered to forego his entire

salary for the period of unemployment and agreed that

he would be taken as a fresh employee. Holding that

the termination of services was disproportionate, the

HC accepted the offer of workman. This was set aside

by the SC saying "the quantum of loss is immaterial".

Similarly in V Ramana Vs AP SRTC and others (2005)

7 SCC 338 where the allegation against the bus con-

ductor was that he had not issued tickets and main-

tained records properly and it was submitted by him

that there were minor lapses and small amounts at stake

the SC upheld the extreme punishment of termination

of services.

In LK Verma Vs HMT Ltd.(2006) 2 SCC 269,

the SC explained the reason for its toughness in the fol-

lowing words: "In several decisions of this court it has

been noticed how discipline at the workplace/industrial

undertakings received a setback. In view of the change

in economic policy of the country, it may not now be

proper to allow the employees to break the discipline

with impunity." But as pointed out in the earlier part of

this article there is no evidence at all to indicate that

after the 1990's there has been any labour militancy at

all. In fact all the reports of the government indicate

that the employers are on the offensive, aggressively

locking out workers, absconding with their legal dues

and using strong arm tactics in many parts of the coun-

try to dissuade workers from joining trade unions. It is

inconceivable how the court could conclude that

stronger measures were necessary because of the indis-

ciplined work force.

240 dayS

Then we have a series of decisions relating to retrench-

ment compensation payable to workmen on account of

their termination of service after the workman had put

in 240 days of continuous service. In this series the apex

court reversed the burden and placed it on workman to

demonstrate that (s)he had put in 240 days of work.

Additionally the court said that the filing of affidavits

or the giving of testimony on oath would not suffice.

The workman would have to produce the wage slip

showing attendance and some record showing payment

of wages, to succeed in the case. In the earlier line of

decisions the courts have ruled that the employers were

bound to produce the muster and wage registers and if

they do not do so, adverse inference would be drawn

against them. This was now reversed by the court in

the recent decisions and even if the employer failed to

3058 .  L A B O u r



produce the registers, adverse inference would in many

instances not be drawn by the court. The requirement

that the workman should produce his attendance and

wage record flies in the face of the reality of modern

day contractual employment. In hardly any establish-

ment are the contract workers given wage slips or at-

tendance records. The large majority of contract and

casual workers in the country would have absolutely no

record of the payment of wages or of attendance at the

factory. To tell such workers that their oral testimony and

the testimony of their co-workers would not be accept-

able is to tell these workers not to come to court at all.

In RM Yellatti Vs Assistant Executive Engineer

(2006)1 SCC 106, the SC while noting that daily wage

earners were not given letters of appointment or letters

of termination or any written document which they

could produce as proof of receipt of wages and muster

rolls are maintained in loose sheets and workers are not

required to put their signatures anywhere, nevertheless

held that "mere affidavits or self serving statements

made by the claimant workmen will not suffice". Simi-

larly in Rajasthan State Ganganagar S Mills Ltd Vs

State of Rajasthan and another  (2004) 8 SCC 161, the

apex court held that, non-production of the muster roll

by the employer was of no consequence.  

In Batala Coop Sugar Mills Ltd Vs Sowaran Singh

(2005) 8 SCC 481 the SC held that unless the casual

employee provided "proof of receipt of salary or wages

for 240 days or order or record of appointment for this

period", on this deficiency alone his case is likely to be

dismissed.

SuBSiStenCe allowanCe

Likewise on the issue of subsistence allowance it was

quite unnecessary for the apex court to intervene on an

issue that was so well settled in law. The apex court had

held again and again that there can be no compromise

on the payment of subsistence allowance during the

pendency of a domestic enquiry.  Payment was not

predicated upon prejudice. It had to be paid no matter

what. In Captain M Paul Anthony's case (1999) 3 SCC

679, the apex court compared the non payment of sub-

sistence allowance with "slow poisoning". Disregarding

this long line of decisions in Indra Bhanu Gaur Vs

Committee, Management of MM Degree College and

others (2004) 1 SCC 281, the apex court for the first

time introduced the element of prejudice and held that

unless prejudice was shown due to non-payment of sub-

sistence allowance, the termination could not be set aside.

The court found that "the appellant could not plead or

substantiate that non-payment was deliberate or to spite

him or due to his own fault."  This requirement that the

workman should show that the non-payment was delib-

erate and malafide changed the law on the subject com-

pletely without reference to the earlier decisions.

induStry

Thereafter a fundamental attack on one of the basic pil-

lars of labour jurisprudence viz the issue as to what con-

stitutes an industry within the meaning of 2(s) of the

Industrial Disputes Act, was made before the SC re-

cently.  The matter was heard by a five-judge bench and

was referred to a larger bench. All the five judges unan-

imously found that the decision of Justice Krishna

Aiyer and others giving an expanded definition to the

section deserved reconsideration. Several two-judge

benches of the SC had on earlier occasions attempted

to reopen the issue but were unsuccessful. These were

State of Gujarat Vs PN Parmar (2001) 9 SCC 713 and

Coirboard Vs Indira Devi (1998) 3 SCC 259. Now

with the decision of the Constitutional Bench in State

of UP Vs Jai Bir Singh (2005) 5 SCC 1, the stage is set

to fundamentally undermine a basic principle of labour

law. If reconsideration is done, it is possible that a large

number of establishments will fall outside the purview

of labour law and workers in government establish-

ments, workers in agriculture, workers in forestry de-

partments, workers on projects of the government,

workers in educational institutions, hospitals, clubs and

so on will be denuded of their protection under labour

law. Behind the legal battle lies a political battle where

there are forces at play intent on completely demolish-

ing labour law.

natural juStiCe

Then natural justice for workmen during a domestic

enquiry took a hit in Divisional Manager, Plantation

Division, Andaman & Nicobar Islands Vs Munnu Bar-

rick and others  (2005) 2 SCC 237 where the apex

court held that even if the enquiry report of the domes-

tic enquiry is not provided to the workman even then

the termination of services will not be set aside unless

the workman establishes prejudice having regard to the

"useless formality theory"!  
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11(a) induStrial diSputeS aCt, 1947

In Mahindra and Mahindra Ltd versus NB Narawade

(2005) 3 SCC 134, contrary to the decision in The

Workmen of M/s Firestone Tyre and Rubber Company

of India (Pv.) Ltd Vs The Management (1973) 1 SCC

813) and a host of subsequent decisions, where the

apex court held that under section 11 (a) of the Indus-

trial Disputes Act, the Industrial Tribunal has jurisdic-

tion to reappraise the entire evidence and come to an

independent decision afresh; the SC held that the dis-

cretion under Section 11(a) is available only when the

punishment is so disproportionate so as to disturb the

conscience of the court or where there are mitigating

circumstances requiring the reduction of the sentence

such as the past conduct of the workman.

aBandonMent

In UP State Bridge Corporation Ltd and others Vs UP

Rajya Setu Nigam S Karmachari Sangh (2004) 4 SCC

268, once again contrary to a long line of decisions of

the apex court itself to the effect that abandonment of

service by an employee must have the element of mens

rea or the intention to abandon service, the SC held in

a case of an illegal strike that solely on account of par-

ticipation in an illegal strike, workmen services could

be terminated on the ground of abandonment.

Strike

Continuing on the issue of strike, in TK Rangarajan Vs

Government of Tamil Nadu and others (2003) 6 SCC

581, the SC went to the extent of saying that there is

no legal or statutory right to go on strike.  This is

strange particularly in view of the fact that all employees

proposing to go on strike have to give a notice to the

employer and once that notice is given, unless the gov-

ernment prohibits the strike by notification, the strike

is deemed to be legal. The law on this point is well set-

tled by a long line of decisions of the apex court. To say

therefore, that there is no legal or statutory right to go

on strike is contrary not only to the statute but also con-

trary to the decisions of the SC. The decision makes no

reference to the long line of judgements of the SC itself.

The court goes to the extent of saying that even if there

is injustice no strike can be resorted to.  Now there are

legal and justified strikes as explained by the SC in the

India Marine Service Pvt Ltd Vs Workmen (1963) 3

SCR 575 and The Statesman Ltd. versus Their Work-

men (1976) 2 SCC 223. Yet in the present decision the

SC makes a sweeping condemnation of the strikes in

the following terms "strike as a weapon is mostly mis-

used which results in chaos and total mal-administra-

tion. Strike affects the society as a whole."

In Ex Captain Harish Uppal Vs Union of India

(2003) 2 SCC 45, the SC held that lawyers have no

right to go on strike, not even a token strike, even for a

just cause. If this was the law in Pakistan, General

Musharaff would still have been president!

privatiSation

BALCO Employees Union Vs Union of India (2002)

2 SCC 333 is the leading judgement of the apex court

in the period of globalisation on the issue of privatisa-

tion.  The court held that a disinvestment policy and

individual instances of privatisation cannot be examined

by the court at all.  In so holding the SC missed the bus

in the sense that there were numerous instances where

privatisation of public sector companies were done by

government in such a corrupt and non transparent

manner in order to benefit ministers and others and in

all these cases the BALCO judgement was cited to tell

the judges of the lower courts that they cannot touch

the issue at all.This judgement did grave disservice to

the nation. Had the courts been permitted to review

cases of privatisation on the grounds of lack of trans-

parency or of corruption or malafides or oblique mo-

tive, then the public exchequer would have been saved

of thousands of crores of rupees and valuable public

property would not have been frittered away for private

gain. Even the request of the Union that the prospec-

tive buyer should disclose its plans for investment and

modernisation of BALCO after disinvestment was re-

jected by the Supreme Court. Despite the decision of

the apex court in the National Textile Workers Union

case the Supreme Court in the BALCO case held that

the workers were not to be consulted. The most dam-

aging aspect of the decision was the observation in para

71 which was totally uncalled for, particularly in view

of the fact that the SC itself admitted that the decision

of the apex court in Samatha vs State of AP (1997) 8

SCC 191 was not applicable in the BALCO case.  Nev-

ertheless, the SC observed that it had "strong reserva-

tions with regard to the correctness of the majority

decision in the Samatha case". Now Samatha was a

three-Judge Bench landmark decision of the SC which

held that no person who is not a member of the Sched-

uled Tribes, not even a government corporation can
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take the lands of the tribals by way of transfer. This

judgement is widely hailed by tribal organisations

throughout the country as a landmark judgement

which helped prohibit the transfer of lands from tribals

to non-tribals throughout the country. To cast a shadow

of doubt on a three-Judge bench decision in the

BALCO case, where the Samatha judgment was not ap-

plicable at all, did grave disservice to all the tribals living

in the scheduled areas of this country.

CriMinal proCeedingS 

and doMeStiC inquiry

Though it is true that criminal proceedings stand on a

different footing from domestic enquiries, if a workman

is honourably acquitted in a criminal trial then if a do-

mestic enquiry is proceeding on the same set of facts,

the enquiry must be quashed on the principle of issue

estoppel.  However, in Krishnakali Tea Estate Vs Akhil

Bharatiya Chah Mazdoor Sangh and another (2004) 8

SCC 200 the SC permitted the domestic enquiry to

continue even though the criminal court had hon-

ourably acquitted the workman.

reinStateMent

Finally, in Haryana State Coop Land Development

Bank Vs Neelam (2005) 5 SCC 91, the SC made rein-

statement of workmen very difficult by holding that if

the vacancy created by the termination of service is

filled by a subsequent worker, then even if the tribunal

holds that the termination of services is illegal, reinstate-

ment may not be ordered on account of the subsequent

filling of the vacancy. It is thus now open for the em-

ployers to contend that the vacancy created by termi-

nation of services was subsequently filled and thereby

defeat the workman's legitimate claim for reinstatement

notwithstanding the illegal termination of services.  

SiCkneSS, drt, SarfaeSi 

and reCovery of dueS

In thousands of cases across the country, workers in sick

or closed companies are being denied their earned

wages and legal dues. Hundred of cases are pending be-

fore the BIFR and the AAIFR, some of them for over

a decade. Companies routinely pretend that they are se-

riously interested in revival but in reality their only con-

cern is to use the shield of Section 22 of SICA to keep

the creditors and the workers at bay while the assets of

the sick companies are clandestinely sold leaving noth-

ing behind but an empty husk. That all this goes on in

the presence of BIFR and AAIFR is a matter of serious

concern. It is high time that an independent social audit

is done of these institutions, as the trade unions are ex-

tremely frustrated with their functioning. With the en-

actment of The Recovery Of Debts Due to Banks And

Financial Institutions Act, 1993 numerous proceedings

for recovery were filed by banks and other financial in-

stitutions. Shockingly the Debt Recovery Tribunal

(DRT) made order after order permitting sale of the

land, machines and factories thus jeopardising the

workers employment and with hardly a care about the

recovery of the dues of the workmen. In the era of glob-

alisation nobody was concerned about the payment of

the workers dues. Banks, including nationalised banks

recovered their amounts fully, while tens of thousands

of workers and their families starved due to the non-

payment of their earned wages and legal dues. 

The main decision of this court on this point is Na-

tional Textile Workers Union Vs PR Ramakrishnan and

Ors (1983) 1 SCC 228 wherein certain observations

were made in the majority judgement of the Constitu-

tional Bench of this court regarding certain contempo-

rary international common law principles regarding the

role of workmen in public limited companies. In the

context of workmen seeking to assert their right to op-

pose the winding up of a company and to make alter-

native suggestions to secure their livelihood, this court

held: "It is well established principle of administrative

law that no order entailing adverse civil consequences

can be made by the state or a public authority unless

the person affected is afforded an opportunity to show

cause against the making of such order by controverting

the allegations made against him and presenting his

own positive case…The concept of a company has un-

dergone radical transformation in the last few

decades…The traditional view that the company is the

property of the shareholders is now an exploded

myth…The ownership of the concern was identified

with those who brought in capital.  That was the out-

come of the property minded capitalistic society in

which the concept of company originated. But this

view can no longer be regarded as valid in the light of

the changing socio-economic concepts and values…It

is true that the shareholders bring capital, but capital is

not enough.  It is only one of the factors, which con-

tributes to the production of national wealth.  There is

another equally, if not more, important factor of pro-

A  C O M B A T  L A W  A N T H O L O G Y308



duction and that is labour…In fact, the owners of cap-

ital bear only limited financial risk and otherwise con-

tribute nothing to production while labour contributes

a major share of the product.  While the former invest

only a part of their moneys, the latter invest their sweat

and toil, in fact their life itself.  The workers therefore

have a special place in a socialist pattern of society.

They are no more vendors of toil; they are not a mar-

ketable commodity to be purchased by the owners of

capital. They are producers of wealth as much as capital.

They supply labour without which capital would be im-

potent and they are, at the least, equal partners with

capital in the enterprise.  Our constitution has shown

profound concern for the workers and given them a

pride of place in the new socio-economic order envis-

aged in the Preamble and the Directive Principles of

State Policy. The Preamble contains the profound dec-

laration pregnant with meaning and hope for millions

of peasants and workers that India shall be a socialist

democratic republic where social and economic justice

will inform all institutions of national life and there will

be equality of status and opportunity for all and every

endeavour shall be made to promote fraternity ensuring

the dignity of the individual…No doubt, it was the cre-

ative genius of the bourgeoisie that invented the cor-

porations and the companies, invested them with a

corporate soul and a juristic personality and called them

legal entities in order to meet the growing and complex

demands of modern industry and management, to con-

duct business and commercial activities more conve-

niently and efficiently and, essentially, to foster,

consolidate and stabilise the capitalist system of society

under whose aegis alone the exploiting class could

thrive and continue to exploit the working class. Cor-

porations became the symbol of competitive capitalism.

But the historical processes continue at work.  The

movement is now towards socialism.  The working

classes, all over the world are demanding 'workers' con-

trol" and "industrial democracy". They want security

and the right to work to be secured…Prof. Grower in

his The Principles of Modern Company Law says, “One

section of the community whose interests as such are

not afforded any protection, either under this head or

by virtue of the provisions for investor or creditor pro-

tection, are the workers and employees of the taken

over company.  This is a particularly unfortunate facet

of the principle that the interest of the company means

only the interest of the members, and not of those

whose livelihood is in practice much more closely in-

volved.” 

Then in Allahabad Bank Vs Canara Bank (2003)

4 SCC 406, in a stunning judgement the Supreme

Court, interpreting Section 529-A of the Companies

Act, held that workers dues stand first in priority over

secured creditors. This judgement which did substantial

justice to the workmen, was subsequently downplayed

by another decision in the case of Andhra Bank Vs Of-

ficial Liquidator and another 2005 5 SCC 75. 

Then the Securitisation and Reconstruction of Fi-

nancial Assets and Enforcement of Security Interest Act

2002 (SARFAESI) was enacted and this statute did not

even have the bare minimum protection for the workers

in terms of 529-A of The Companies Act as was found

in Due to Banks And Financial Institutions Act, 1993.

As a result properties of Sick Companies were taken

over by the Asset Reconstruction Companies and sold

often for a song and the banks were paid their dues

while the workers starved. Once again the apex court

intervened in a negative manner in Central Bank of

India Vs Siriguppa Sugars and Chemicals Ltd 2007 8

SCC 353 holding that in the absence of winding up the

workmen were to be treated as unsecured creditors.  

This decision did grave disservice to millions of

workers in the country who were employed in sick or

closed factories where winding up proceedings had not

commenced.  These factories were in such a bad shape

that the properties and assets were slowly frittered away

leaving only an empty husk.  Were workers to be pe-

nalised and denied their legal dues merely because a

winding up petition had not been filed?  Is it correct in

law that workers are to be treated as unsecured credi-

tors?  Does this proposition not imply that the workers

legal dues will never be paid in most circumstances and

if they are paid only after the worker expires?  

There is a common law Right to Life and the se-

curing of the means of livelihood, which far supersede

the right of a bank to make profits. This common law

right is reinforced in the case of nationalised banks gov-

erned by the Constitution of India. Workers of enter-

prises that have admittedly gone bankrupt [though a

winding up petition has not been filed] have a first pri-

ority in contemporary International Common Law and

under the Constitution with respect to recovery of their

earned wages, provident fund, gratuity and other legal

dues, in preference to all other creditors including se-

cured creditors who are, in this case, mainly nation-
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alised banks.  There is no decision of SC directly on this

point.  

The presumption made in cases tangentially on this

issue to the effect that in the absence of a statute akin

to 529-A of the Companies Act in the case of winding

up, workers must be treated as unsecured creditors thus

effectively depriving them of their entire legal dues,

makes the mistake of ignoring the application of com-

mon law principles that can be made applicable when

statutes are silent on an issue. These presumptions also

ignored well-settled Constitutional Law principles for

the preservation of life and they also bypass the Equity

Jurisdiction.  

The legal presumption to the effect that workman

must be treated as unsecured creditors has drastic na-

tional consequences in that workman throughout the

country will suffer destitution while the nationalised

banks recover their claims. This cannot be.  

ConCluSion 

The judiciary has abandoned the working class. Globali-

sation had caused a sea change in the thinking of judges.

The impressionist view that globalisation offers a panacea

for everything will soon be proved wrong as the crisis in

the present international financial situation demonstrates.

Millions of middle class people have been rendered desti-

tute by the meltdown in the markets. Workers provident

fund amounts were also directed to be invested in the

share market by no less a person than the Prime Minister

of India. Globalisation no longer glitters but the damage

caused by the decisions of the last ten years to labour

rights is irreversible.  Contract and casual workers fell into

destitution. Labour and Industrial Courts became virtu-

ally defunct. The working class lost faith in the judiciary

because it failed to maintain a balance between capital and

labour. Democracy was delivered a fatal blow. 

— November-December 2008
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Market’s Mask Falls 
as robots Charge
The brutality of the state apparatus was on display 24/7 as the rulers
fiddled while the hard working labourers’ blood was shed in broad
daylight in Gurgaon. Revolting and stultifying, corporate
bulldozing and political complicity allowed the Haryana Police to
take centrestage with their fangs bared. The lathi knew no mercy
and the worker’s body became a ready target to inflict the
unjustifiable.

p r e M  k r i S h a n  S h a r M a

The myth of ‘market economy with human face’ has ex-
ploded in Gurgaon with a vengeance. The mask has
been thrown and the ugly brutal face of multinational
capitalism is being exhibited shamelessly. This time the
electronic medida has really done a commendable
service by showing the details of police crackdown.

Everybody who was viewing that spectable must have been conviced
that those uniformed lathi-wielding robots were not government agents
but someone on the payroll of the multinationals.

It was the same old story repeated time and again. Wherever workers of any industry

organised themselves and put up their demands, the huge labour relations machinery of State

remains idle.  No effective intervention is made. Actually it plays in the hands of management

and deliberately allows the situation to reach a stage when the patience of workers begins to

dwindle. Then on some pretext a retaliatory action is taken by the management victimising

some prominent members of the work force in order to further worsen the situation. The

earned wages of the workers are withheld so as to put them into starving conditions. This is

the time when only one spark is needed to bring the police into action against tired and ha-

rassed workers. Naturally, this time it has to be more beastly as a multinational was their

master.

One can ask that what the labour department was doing the whole of the last month

during which the trouble was slowly brewing. It is not a case where the situation was the re-

sult of some sudden happening. A demand charter had been given, attempts were made to

negotiate the matter but the management remained obstinate. There was much time available

with the authorities to sort out the matter but it seems that all the labour laws have become

redundant these days and the labour relation machinery has become a slave of the capitalists.

It is all the more so when some multinational is in the picture.

The fact that the Prime Minister showed concern about the incident and the state gov-

ernment awarded compensation to all the injured persons and at the same time asked two



officers to proceed on leave is no consolation. In fact,

it is only eyewash and does not show that they have got

any intention to go into the root cause of the problem.

Even if some officers are made scapegoats and some

public money is distributed it will not wipe out the

scars of the policies which are the real reasons behind

such developments.

It may be noted that not a single word has been

said about the just demands of the workers and their

action to pursue the demands. The government is too

cautious not to annoy the employers and is too eager

to assure them about continuity of the policies in their

favour. Actually, the situation demand a complete re-

versal of these policies. The incident is a reminder that

no human mask fits on the face of the cutthroat market

economy.

The gesture of the government only proved two

things. One that the government expected that the use

of force by the police was excessive and two that it

wants to cool down the excepted anger of the Left par-

ties who are themselves following a blind path. They

are only interested to hold on to their present superflu-

ous status without having any long-term vision.

The issue involves much larger question. Does lib-

eralization and market economy mean that the interest

of the toiling people should be given a complete go by?

They are only allowed to sustain their animal existence.

They cannot dare to raise their voice without inviting

brutal retaliation. They must not hope that their voice

will be heard by the powers-that-be. Is it a worldwide

phenomena or it is only in India where it is being zeal-

ously given an anti-people interpretation? After all it is

well known that we Indians are habitual in aping our

more affluent masters' outward appearance rather than

intent.

As a matter of fact, this incident must act as an eye-

opener for all the persons and the groups who have

people's interest in their mind. On the one hand, it is a

warning for them that they should be prepared for such

brutalities even if any murmur is made to oppose the

system. On the other hand, they should take it as a re-

minder that time has come when isolated resistance will

be futile. There is an urgent need to streamline and

unite the people's voices everywhere whether they be

people's movements, workers and peasants struggle or

civil society groups. That is the only hope for the fu-

ture.

— August-September 2005
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Contempt for Labour:
Taking Indian Labour for Granted
There is a  basic lacuna in every labour legislation which denies
the ultimate benefit of the law to the labourer, by not giving him
the right to prosecute the offender. This is real contempt indeed –
the contempt of labour.

M u ku l  S i n h a

Can a workman, after years of litigation, ever expect
to get the order of the Labour Court/Industrial Tri-
bunal implemented? Or will the employer be free
to disregard such awards/orders with impunity? In
a system which swears by the rule of law, such a
question by itself would perhaps be contemptuous.

Disobedience of an order of a competent court would certainly mark
the end of the rule of the law, which obviously cannot be tolerated in
the system. Obedience to the orders of a court of law is sacrosanct and
fundamental to the system. The Constitution of India has conferred the
inherent power to the Supreme Court and the High Courts to punish
offenders for contempt. The Contempt of Court Act has further ex-
panded the powers of the High Court to punish for the contempt of all
courts subordinate in the same manner, as if it in its own contempt. The
law seems to be quite clear - no one will have the privilege to disobey
the orders of the court, and if they do, they will be punished for con-
tempt.

This fundamental axiom seems to have been momentarily forgotten when a Division

Bench of the High Court of Gujarat, in Muljibhai Bhurabhai v. Upendra Vyas1 held that the

breach of an order of the Labour Court or the Industrial Tribunal would not amount to con-

tempt within the meaning of Contempt of Courts Act. Relying upon a passing observation

made by the Supreme Court in a case way back in 1994, the High Court concluded that the

Labour Court / Industrial Tribunal were not ‘Courts’ subordinate to the High Court within

the meaning of the Contempt of the Courts Act, and therefore no action of contempt would

lie against any employer for any alleged breach of such orders.

The ramifications of this judgement of the High Court of Gujarat were enormous.

The efficacy of adjudication by the Labour Courts or the Industrial Tribunal itself came

under a cloud. The workers and the trade unions, who had very little faith in the recovery

proceedings under the Section 33(c) (2) of the Industrial Disputes Act, were deeply disap-



pointed with the judgement of the High Court, since

the last hope for the workers to get the awards imple-

mented through the mechanism of the Contempt of

Courts Act was taken away.

The all round frustration and disappointment re-

sulted in several expressions of protest. In one instance,

the workers locked up all the Labour Courts across all

of Gujarat, as if to say that such courts had lost their

sanctity after the High Court had held that the forums

were no longer ‘Courts’ under the Contempt of Courts

Act.

Fortunately, another Division Bench of the High

Court of Gujarat, after about six months, took an ex-

actly opposite view in Jaisinh Jhodhabhai Vyasa and

Grofed Employees Union v. Laxmanbhai A. Zalah2 and

held that the wilful disobedience of an award or order

of the Labour Court would amount to contempt of the

court. Since then, the High Court of Gujarat has once

again been entertaining applications under the Con-

tempt of Courts Act for alleged breach of the Labour

Court’s awards.

But the debate is still not over. Presently two judge-

ments of two Division Benches, holding exactly oppo-

site views exist. This contradiction is still to be resolved

by any judgement of a larger bench of the High Court

of Gujarat or by any judgement of the Supreme Court.

Quite apart from this contradiction, a larger question

should be posed at this juncture: why is the Indian

labour being treated so shabbily by law makers, though

there is no dearth of labour laws?

The number of laws that have been enacted for the

welfare of labour in India is perhaps the highest in the

world. From the right to receive minimum wages under

the Minimum Wages Act, to the right to receive pen-

sion after retirement, there are numerous legislations

giving various types of protection to labour. The Indus-

trial Dispute Act, 1947, still remains the primary law

central to the dispute resolution mechanism between

the employer and the employees. This is the Act under

which the Labour Courts and the Industrial Tribunals

are created to adjudicate upon the labour disputes. Yet,

despite the plethora of labour legislations, the common

complaint across the country is that labour legislations

are implemented only in their breach.

Quite apart from the question as to whether the

High Court can enforce the awards / orders of the

Labour Court by exercising powers under the Con-

tempt of Courts Act, it has to be noticed that none of

the numerous legislations permit the aggrieved worker

to directly prosecute the employer before any Criminal

Court. All such legislations, including the Industrial

Disputes Act 1947, do not allow the prosecution of the

offender without the express sanction of the appropriate

government. Thus the final key remains in hands of

government officials, and it is a common enough expe-

rience that the official hand can be easily manipulated.

This, in fact, remains the basic lacuna in every

labour legislation which denies the ultimate benefit of

the law to the labourer, by not giving him the right to

prosecute.

It can be seen that on the one hand there is no ef-

fective mechanism to implement or enforce rights

under the labour laws. On the other hand, labour has

not been given the right to prosecute the offender. It

appears that law makers have a distrust for labour, and

have therefore deliberately denied them their funda-

mental right to prosecute those who commit the breach

of the labour laws. This is real contempt indeed - the

contempt for labour.

— April-May 2002   

endnotes
1. 2000 (2) Gujarat Law Herald (GLH), page 768.

2. 2001 (2) GLH page 68.
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patent

It is ironical that patents were originally intended to be governmental
incentives to innovators to prevent secrecy and encourage disclosure of

inventions in exchange for limited legal protection. Today, patent laws serve
exactly the opposite purpose as tools of monopolisation. As is the case with
most of the issues of neo-liberal policies in India, the new patent laws are

not about globalisation of India’s trade interests; these are about
Indianisation of western (read American) global trade interests. 

SECTION 9
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Amended Patents Act 1970:
A Critique
The Indian government has always been in a bind as far as the
TRIPs agreements within the WTO regime are concerned. Its
recent position on patents means that it is going to make its
products extremely expensive and out of reach for its own
people and their brethren within the developing world. 

B  K  K e ay la
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TRIPS is one of the most contentious agreement of the
WTO which has been debated world-wide in the de-
veloped and developing countries and also in impor-
tant international institutions.  In the recent past, a
number of studies and research papers by important
institutions and eminent economists have been pub-

lished about the implications of TRIPS on the developing countries.
These studies can serve as useful guide for safeguarding the interest of
the industry and public.  However, all the member countries of the
WTO including India are under binding commitment to implement
the TRIPS  provisions in their national patent laws.  

With the enactment of Patents (Amendment) Act 2005 the amending process of Indian

Patents Act 1970 to bring it in line with the TRIPS Agreement has been completed by the

government.  The earlier two amendments were enacted by Parliament during 1999 and

2002.  In the amending process some safeguard provisions have been incorporated.  How-

ever, still some more possibilities in this direction within the framework of the TRIPS Agree-

ment have been ignored.  In addition there are a few others stipulations which need to be

rectified to avoid legal disputes.  The original Patents Act 1970 was a balanced Act which

helped the growth of industry and also adequately covered the public interest angle.   The

pharmaceutical industry produces high quality products of almost all therapeutic groups and

exports the generic produce to the developing and developed countries at most competitive

prices.  The developing countries are now apprehending difficulties in importing pharma-

ceuticals from India because of the tight provisions in regard to the compulsory licences for

effective role of the domestic enterprises in the patented products.

PuBlic ResPonse 

The National Working Group on Patent Laws has been deliberating on various WTO Agree-

ments including the TRIPS Agreement ever since 1988 when the Uruguay Round of GATT

Negotiations were in full swing.  Its main objective has been to provide studies for  informed

debate in Parliament and in public on the Uruguay Round Agenda / Final Act of WTO on

availability and affordability of medicines.  The group has also been organizing national and

international seminars/conferences.  

The National Working Group on Patent Laws also established four Peoples’ Commis-

sions on TRIPS issues.  The first Commission was established to deal with the constitutional

issues of the Final Act of WTO including TRIPS Agreement in November 1993 with the

Chairman and the members being eminent former Judges of Supreme Court of India.  Again

in 1999 another Commission was established to deal with the transitional period obligations

in the TRIPS Agreement.  The Chairman of this Commission was also former Judge of

Supreme Court and members were senior scientists and economists.  

The Third Peoples’ Commission was established during 2002 on appropriate patent law

for India.  The Chairman of this Commission was the former Prime Minister of India and

the members were eminent and senior experts.  The Fourth Peoples’ Commission was estab-

lished on review of patent legislations in February 2004, again with the former Prime Minister

of India as the Chairman and a number of senior and eminent experts as members.  Reports

of all these Commissions were submitted to government and also made available to all po-

litical parties and Members of Parliament.  No opportunity was provided to these Commis-

sions for discussion with the government.  In addition to these reports there were, as stated



earlier, a number of other publications which were

made available to the concerned Ministries of the gov-

ernment and to the Members of Parliament.  All these

efforts are being pointed out to bring home that the

process of amending  the patent law to fulfill obliga-

tions to bring the patent law in line with the TRIPS

Agreement has been completed without adequate de-

liberations between the government and the public.

consideRation By PaRliament

The Patents (Second Amendment) Bill 1999 was re-

ferred to the Joint Select Committee of Parliament and

it submitted its report in December 2001 with a few

notes of dissent.  The Doha Declaration on TRIPS and

Public Health of November 2001 which clarified  flex-

ibilities and freedom available to member countries in

formulating their law was, however, not considered by

the Committee and certain safeguards possible were not

provided by the committee in their report.  The revised

Bill as amended by the Joint Parliamentary Committee

was debated in the Rajya Sabha and 18 amendments

were moved by important Members of Parliament.  The

debates in both the Houses indicate that there was

some understanding with the then concerned minister

about the issues raised by the  members of Parliament

for taking them into consideration in the final amend-

ing Bill introducing the product patent regime for all

industrial sectors.  The amendments proposed by the

MPs were either negated or withdrawn.

The NDA government introduced the final

amending Bill in the Lok Sabha (Lower House) in De-

cember 2003 and the Bill was referred to the Parliamen-

tary Standing Committee on Commerce.  This Bill

however, lapsed due to general elections to the Lok

Sabha.  The new UPA government promulgated an Or-

dinance in December 2004.  The Ordinance was almost

an exact copy of the December 2003 Bill.   The Ordi-

nance was to be replaced by a formal enactment of the

Bill and the same was introduced in the Lok Sabha in

March 2005.   Again the Bill  was the copy of the Or-

dinance.  UPA government and the Left parties nego-

tiated certain important amendments and the same

were brought forward as government amendments.

There was then no difficulty in passing the Bill during

the debate in both the houses.   The opposition mem-

bers stage walkouts in both the Houses.  The Bill could

have been referred to the Standing Committee of Par-

liament as its provisions were to be effective from

1.1.2005 as stipulated in Article 1 of the Bill.  The com-

mittee could have provided opportunity to outside ex-

perts to project some other important amendments left

out.   However, the government managed to avoid re-

ferring of the Bill to the Standing Committee of Parlia-

ment.

The above would show that the process of amend-

ment of the Patents Act 1970 was more guided by the

political compulsions.  Thus there was no national con-

sensus in amending the Patents Act 1970.  As pointed

out earlier there are still a few important provisions

which have been ignored in the  amending process.

The government has now set up a technical expert

group to look into two specific amendments relating to

the definition of ‘pharmaceutical entity’ and exclusion

from ‘patentability of micro-organisms’. The flexibilities

and other aspects which require consideration are dealt

with in Part III of this Paper.  It is also hoped that Tech-

nical Expert Group would invite stakeholders for evi-

dence.

Patent system foR india

Patent system is not new to India.  The first patent law

was enacted in 1858.  A comprehensive law was, how-

ever enacted by the British rulers in 1911.  This act was

designed to serve the foreign interests and for control

over markets for finished goods by multi-national cor-

porations.  In so far as pharmaceutical products were

concerned over a period almost 85 per cent of medi-

cines were supplied by the multi-national corporations.

Kefauver Committee of USA which deliberated exten-

sively on the availability of medicines worldwide and

the role of the multi-nationals pointed out in their re-

port that the prices of antibiotics and other medicines

in India were the highest in the world.  The Indian peo-

ple were virtually fleeced on the availability and afford-

ability of medicines.

national Patents act 1970

Immediately after Independence in 1947 our leaders

were seriously concerned about the enactment of a na-

tional patents system relevant to the stage of our devel-

opment.  The objectives were that there should be faster

industrialization of the country and law should be de-

signed to serve the public interest in a balanced manner.

Two important committees headed by Justice Bakshi

Tek Chand and Justice Rajagopal Iyenger dealt with the

patent law issues relevant for our country in their re-
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ports. Based upon the recommendations in these re-

ports a comprehensive Patents Bill was framed and de-

bated extensively in parliamentary committees and both

Houses of Parliament.  Finally the National Patents Act

was enacted in 1970.  This law served the objectives

which our leaders had in view.  

With the passage of time the Indian companies in

pharmaceutical field grew at a fast pace and their share

of market in the availability of medicines  went up to

about 85 per cent.  As regards the prices of medicines

due to competitive environment and because of the new

patent system the prices of medicines became the lowest

in the world.  The industry has also developed enough

surplus capacity to meet export demands from the de-

veloped and developing countries.

The main features of the Patents Act 1970 were as

follows :

w There was no product patent for pharmaceuti-

cals, food and chemical based products.  These

industrial sectors were covered by process patent

only. 

w The term of the patent was 7 years from the date

of application or 5 years from the date of sealing

of patent which ever period was lower. 

w In order to ensure pronounced role of the do-

mestic enterprises in the patented product a sys-

tem of  ‘licensing of right’ was also provided for

the sectors covered by the process patent. 

w There was no constrained on exports.  

w The patent holder was under obligation of work-

ing the patent.  There was also provision for rev-

ocation of patent for non-working.  

w For licences of right the royalty ceiling was stip-

ulated at 4 per cent.  

tRiPs Patents system

The TRIPS Patents System is based upon a joint state-

ment (paper) presented by the multinational associa-

tions of USA, Europe and Japan to the GATT

Secretariat in June 1988 during the Uruguay Round

Negotiations. The main features of the TRIPS patent

system are as follows:

w TRIPS provides for patent protection for any in-

ventions whether products or processes in all

fields of technology provided that they are new,

involve an inventive step and are capable of in-

dustrial application. 

w The foreign patent holders have been absolved

from working of their patents and imports by

them are to enjoy the same patent rights without

discrimination as to the place of invention, field

of technology and whether the products are im-

ported or locally produced.

w The term of all patents shall not end before the

expiration of 20 years from the date of applica-

tion.

w There is no ‘licensing of right’ provision.   The

compulsory licence provisions are having tight

conditionalities with constraints for exports.  

w There is no royalty ceiling for compulsory li-

cences.  The royalty payment is based on the eco-

nomic value of the licence.

The above features of the TRIPS Agreement have

been implemented in the amending process of our

Patents Act 1970

flexiBilities of tRiPs and 

doha declaRation ignoRed

The approach of amending the Patents Act 1970 to

bring it in line with the provisions of the TRIPS Agree-

ment should have been carefully worked out so that all

flexibilities available in the TRIPS Agreement which

were also clarified in the Doha Declaration on TRIPS

agreement and public health had been implemented

with utmost precision.   Certain important flexibilities

of TRIPS ignored relate to those provisions which are

stipulated in the following Articles : 

Article 7  - Transfer of Technology & Balancing of

Rights and Obligations

Article 8  -  Promotion of public interest in sectors of

vital importance. 

Article 27.3 (b) - Patenting of micro-organisms and

non-biological and micro-biological processes.

Article 31(b)  - Compulsory licence for commercial ac-

tivity on reasonable terms & conditions.  

Article 70.3  - Mail Box products in public domain as

on 1.1.2005. 

As regards the Doha Declaration the members

right to protect public health has been recognized.  It

has also been clarified that the members have right to

grant compulsory licences and freedom to determine

the grounds therefor.  Further it has also been clarified

that each provision of TRIPS could be read in the light

of its objectives (in Article 7) and principles (in Article

8).  If all  the above  flexibilities had also been applied

in the amending process , the public interest  about the
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availability and affordability would have been protected

to a considerable extent.  

Recent inteRnational 

studies ignoRed

There have been several important studies in recent past

on implications of the TRIPS Agreement.  These stud-

ies should have served as a guide to frame amendments

to Indian patent law.  These studies are :

w Research Report by USA National Institute for

Health Care Management Research and Educa-

tional Foundation.  (NIHCM) 

w US Fedral Trade Commission Report  2003  

w Report of the U.K. Commission on Intellectual

Property Rights 

w U.K. Royal Society Report on ‘Keeping Science

Open’

The gist of these studies relate to wide range of

questionable inventions patented in USA, having only

incremental modifications which are discouraging

generic companies and blocking of competitive prod-

ucts into USA.  Another situation which is emerging

in USA is about the flood of patent applications rising

to over 300 thousands annually resulting into grant of

poor quality or questionable patents.  UK Commission

on IPR made specific recommendations to contain

patentable subject matter by defining patentable inven-

tions and other terminologies appropriately.

These studies thus are extremely useful pointers to

be careful in  dealing  particularly about the need to de-

termine the scope of patentability and freedom to de-

termine proper definitions of ‘invention’ and other

terminologies which are extremely important for

amendments to Indian Patents Act to bring the same in

line with the TRIPS Agreement.  It is pertinent to note

that economists of repute who otherwise are fully sup-

portive of the free trade theory and the WTO ( Jagdish

Bhagwati, Dani Rodrik, Michael Finger) have, of late,

recognized the inequity of the TRIPS agreement from

the point of view of developing countries and some

have even questioned the logic of incorporating TRIPS

into the WTO system in the first place.

Even a large number of mass organizations and in-

ternational organisations have pointed out to the gov-

ernment authorities in India to use flexibilities in their

laws so that the countries dependent upon supplies of

pharmaceuticals are not deprived of imports from

India.

Dr. Yusuf K Hamied, Chairman and Managing Di-

rector of Cipla Limited and a leading scientist in his re-

cent Paper “Trading in Death” has made strong

observations on the new Indian Patent Law keeping the

critical health scenario in India in view :

“the truth is that health in india is in a perma-

nent and perpetual crisis.  the disease profile is as

follows : 80 million cardiac patients, 80 million af-

flicted with mental illness, 60 million diabetics, 50

million asthmatics, 50 million hepatitis B cases, and

one in three indians is a latent carrier of tB.  the

World Bank has said that india will have 35 million

hiV cases by 2015, or approximately half of all the

aids cases in the world.  given these facts, the

patent regime in this country should be devised so

that the utmost priority is granted to securing the

people’s rights of access to affordable and quality

healthcare, without monopoly”.

Keeping the views expressed the important provi-

sions of the Amended Patents Act 1970 which need to

be reviewed and amended are dealt with as follows:

scoPe of PatentaBility

section 2 : definitions and interpretations

1. clause (j) 

Clause (j) defines invention  as follows :

(j) “invention” means a new product or process in-

volving an inventive step and capable of indus-

trial application;

In order to limit patentable subject matter it is

suggested that the definition of invention could

be changed   as follows :

“invention” means a basic new product or

process involving inventive step and capable of

industrial application”.

The U.K. Commission on I.P.R. has also recom-

mended that developing countries should aim at limit-

ing the subject matter of patents.  Even increasing

volume of patent claims going up over 300 thousand

in USA and China - claiming patents even for minor

incremental changes etc.   The scope of patentable in-

ventions can be contained only through the definition

of “invention”.

2. clause (ta)

Clause (ta) defines pharmaceutical substance as

follows :

(ta)  “pharmaceutical substance” means any new

entity involving one or more inventive steps.
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The above definition is quite broad and not spe-

cific.  Even Mashelkar Committee on R&D for

pharmaceuticals had made re-commendation in

this respect.  The definition aught to be   as fol-

lows :

(ta) “pharmaceutical substance” includes new

drug molecule involving one or more  inventive

steps.

section 3 : inventions not patentable :  

What are not inventions.

3. clause (d)

Clause (d) reads as follows :

“(d)  the mere discovery of a new form of a

known substance which does not result in the

enhancement of the known efficacy of that sub-

stance or the mere discovery of any new property

or new use for a known substance or of the mere

use of a known process, machine or apparatus

unless such known process results in a new prod-

uct or employs at least one new reactant.

The explanation under clause (d) reads as follows:

explanation: For the purposes of this clause, salts,

esters, ethers, polymorphs, metabolites, pure form, par-

ticle size, isomers, mixtures of isomers, complexes,

combinations and other derivatives of known substance

shall be considered to be the same substance, unless

they differ significantly in properties with regard to ef-

ficacy.

The above explanation can give different interpre-

tations  for different purposes.  Moreover when new

molecules only are  to be patentable salts, esters, etc.

and other derivatives of the known substance should

not be treated as patentable inventions.  The purpose

of clause (d) and explanation should be to contain the

patentable subject matter.  The explanation should be

either deleted or modified   as follows:

explanation: For the purposes of this clause, salts,

esters, ethers, polymorphs, metabolites, pure form, par-

ticle size, isomers, complexes, combinations and other

derivatives of known substance shall not be patentable.

4. new clause (ja)

New clause (ja) may be incorporated   as follows:

(ja)  inventions which do not strictly meet the

criteria of industrial application e.g. onco mouse,

stem cell, partial gene fragments, research tools,

PCR technique, machine based embedded bio-

informatics software, genomic information and

data base.

5. clause (j)

Clause (j) in the Patents Act reads as follows:

(j)  plants and animals in whole or any part

thereof other than micro-organisms but includ-

ing seeds, varieties and species and essentially bi-

ological processes for production or propagation

of plants and animals.

Micro-organisms and non-biological and micro-

biological processes are under mandated review

in the WTO.  The review was initiated in 1999

and till now final decision has not yet been taken.

In addition to this no definition of micro-organ-

ism has been provided in the amended Act or

even in the TRIPS Agreement.   Micro-organ-

isms occur in nature, there are genetically mod-

ified micro-organism and then they perform

certain activities. Since micro-organism occurs

in nature they are discoveries and not inventions

and  as such they should not be patentable.  Ge-

netically modified micro-organisms perform cer-

tain activities and as such only specific activity

can be patented only as process patents.  Because

of these reasons it is desirable that micro-organ-

isms are excluded from patentability.  As an al-

ternative since provision has been made in the

amended Patents Act the implementation of

patentability of micro-organism may be post-

poned till the decision has been taken in the

WTO on mandated review.  The date of its im-

plementation may be notified at the appropriate

time.

6. section 5 

section 5 : The amended Act provides that Sec-

tion 5 shall be omitted.  However, it is important

to be more specific about the scope of patentabil-

ity.  Because of the new scope of patentability

Section 5 should read   as follows:

section 5 - Patents shall be available for basic

new inventions including pharmaceutical sub-

stances as defined in Section 2 clause (ta)

whether products or processes in all field of tech-

nologies provided that they are new, involve an

inventive step and are capable of industrial ap-

plication excluding inventions not patentable as

stipulated under Section 3.

7. section 11 a  sub-section (7)

The third proviso of this sub-section reads as fol-

lows :
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“provided also that after the patent is granted in

respect of applications made under sub-section

(2) of section 5, (Mail Box applications filed dur-

ing 1995-2004) the patent holder shall only be

entitled to receive reasonable royalty from such

enterprises which have made significant invest-

ment and were producing and marketing the

concerned product prior to the 1st day of Janu-

ary 2005 and which continue to manufacture the

products covered by the patent on the date of

grant of the patent and no infringement pro-

ceedings shall be instituted against such enter-

prises.

article 70 para 3 of tRiPs stipulates as 

follows:

‘There shall be no obligation to restore protec-

tion to subject matter (i.e. mail box applications)

which on the date of application of this Agree-

ment for the Member in question (i.e. 1.1.2005)

has fallen into the public domain’.

The above stipulation in the TRIPS Agreement

clearly provides that any mail box product which

has fallen in the public domain as on 1st day of

January 2005 should not be patentable.  

The stipulation in the provison stated above

could mean that we are making more stringent

provision than the TRIPS stipulation.  This mat-

ter needs to be seriously considered and no

patent protection provided for such products.

Thus the existing manufacturers can continue

production.

Even the provisions in sub-clause (7) about ‘rea-

sonable royalty’ and ‘significant investment’ can

create unnecessary claims and objections to meet

the objectives of allowing enterprises to continue

manufacturing of the product if the patents are

granted.  In addition the applications should be

dealt with only on the basis of proposed new

definitions of invention and pharmaceutical sub-

stances.

8. section 25

Section 117 A in sub-section 2 provides for sec-

tions for which appeals shall lie to the appellate

board.  The amended version of this section pro-

vides that only sub-section (4) of Section 25 re-

lating to post-grant opposition would be

appealable.  No appeal possibility is thus avail-

able in regard to pre-grant opposition.  It is im-

portant that even any decision taken relating to

pre-grant opposition should also be appealable

both by the patent applicant and the opponent.

In view of this, it would be appropriate if deci-

sions taken under the entire Section 25 become

appealable. 

9. new section 84 a

Article 31(b) of the TRIPS Agreement clearly

stipulates that the member can allow the use of

the subject matter of a patent provided that:

(b) such use, may only be permitted if, prior to

such use, the proposed user has made efforts to

obtain authorization from the right holder on

reasonable commercial terms and conditions

and that such efforts have not been successful

within a reasonable period of time.  

Based on the above stipulation in the TRIPS

Agreement a large number of countries (developed and

developing) have made specific compulsory licence pro-

visions in their patent laws.  As examples, the provisions

in the patent laws of Brazil and China are  reproduced

as follows :

BRaZil

The Patents Act of Brazil provides for compulsory li-

cence for exploitation of the patent as follows :

article 73. An application for a compulsory li-

cence shall be drawn up by setting out the conditions

offered to the patent owner.

(1)  On filing of the licence application, the patent

owner shall be invited to submit his comments

within a period of 60 days, on expiry of which,

in the absence of a reply from the patent owner,

the proposal shall be deemed accepted under the

conditions offered.

china 

The Patents Act 1992 of China provides for Compul-

sory Licence for exploitation of the patent as follows:

article 51. Where any entity which is qualified to

exploit the invention or utility model has made requests

for authorization from the patentee of an invention or

utility model to exploit its or his patent on reasonable

terms and such efforts have not been successful within

a reasonable period of time, the patent office may, upon

the application of that entity, grant a compulsory licence

to exploit the patent for invention or utility model.

The stipulation in Article 31(b) of TRIPS  is a very
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important provision for substantive role by the domes-

tic enterprises.    In fact this provision is heart and  soul

of TRIPS for developing countries.  This stipulation in

TRIPS is almost similar to ‘licences of right’ provision

in original Patents Act 1970.  Even meeting of export

demands would be possible only when such a provision

is there in the law as there should be some enterprise

already producing for domestic demand.  Only the pro-

ducing enterprises can meet the export demand.    It

would be pertinent to mention that it takes almost three

to four years to develop technology and stabalise the

product.  As such an enterprise already in production

of the relevant patented products has to be there in the

country to respond to export demand.  In view of these

consideration and the examples of other countries it is

extremely important that provision is made through a

new Section 84A as follows :

section 84 a

1.  When the proposed user has made efforts to ob-

tain authorization from the patentee to use the

patent on reasonable commercial terms and

conditions and that such efforts have not been

successful within a period not exceeding 100

days, the controller shall at any time after the

date of grant of patent grant compulsory licence

to the applicant on such terms and conditions

as he may deem fit.

2.  The commercial terms and conditions offered by

the applicant   shall be considered reasonable by

the controller if royalty and other remuneration

offered by him are within five per cent of the

annual sale turnover at net ex-factory sale price

(exclusive of excise duty and sales tax).

It is important to point out that world over the im-

portant international organisations, mass organisation

in South East Asia and American and European conti-

nents are perturbed over the amendments made to the

Patents Act 1970 without the above provision in Sec-

tion 84A.  Even important newspapers in their editori-

als and articles by world known economists have

commented upon the seriousness of the situation which

might emerge from the amended Indian Patents Act af-

fecting the availability and affordability of medicines in

the poor country who are dependent upon exports from

India.  The concerns have been expressed because cer-

tain TRIPS flexibilities concerning public interest and

particularly the role of the domestic enterprises have

been ignored.  The concerns have been raised by the

World Health Organisation, Geneva, UNAIDS,

Geneva, Special Envoys of the UN Secretary General

for HIV/ AIDS in Asia and the Pacific and in Africa

and International Council of Medecins Sans Frontiers,

Geneva.  Their concern can be satisfied only when the

suggested provision in Section 84A is implemented.   It

seems the government has missed this provision under

pressure and provided the same as a condition under

Section 84 dealing with compulsory licences due to

abuse of patent rights by the patentee which is clearly a

misplaced provision.

section 90

10.sub-section 1 clause (vi)

provides for a shorter term for the compulsory

licence.  No one would be interested to take

compulsory licence for a shorter period and

hence shorter term may be deleted.  Moreover

no basis can be provided or determined to pro-

vide for shorter  term.

11.section 92

Circumstances of extreme urgency may be de-

fined as notified ‘health emergency’ in the coun-

try as whole or in a region and environmental

emergency relating to soil, water or air pollution

limited to the region or the country as a whole.

12. Provision about ‘right of priority’ should be ex-

panded to provide that in regard to pharmaceu-

tical and agro-chemical right of priority will be

only upto 1.1.1995 and not for an earlier date.

As regards the other products where product

patent has been provided as from 1.1.2005

right of priority should not be applicable prior

to 1.1.2005.  Non-provisioning of these aspects

will bestow unnecessary advantage to the patent

applicants.

PRice contRol 

TRIPS Agreement is silent about the price control of

patented products.  The products protected under

patents would enjoy monopoly in the market place and

would certainly command high prices.  Appropriate law

should  be strengthened to deal with the prices of the

patented products at least for the initial period of 5

years.  The importance of this aspect can be understood

on the basis of example of prices of similar product in

India, Pakistan and Indonesia.  A pack of ten 500 mg

tablets of Ciprofloxacin  cost Rs. 29 in India whereas

the price in Pakistan is Rs. 424 and in Indonesia it is
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Rs. 393 (converted to Indian Rupees).  The prices of

other pharmaceutical products are also almost in the

similar proportion.

conclusions

The originators of inventions should get their just re-

ward by way of suitable royalties and there should be

no grudge in providing the same.  The doors should be

opened for obligatory licensing involving the domestic

enterprises in the production of patented drugs.  The

suggestions made in this Paper are within the frame-

work of the TRIPS Agreement.  Judicious and careful

implementation of TRIPS is needed for its smooth ap-

plication and balancing of rights and obligations of the

patent holder in a manner conducive to social and eco-

nomic welfare as stipulated in Article 7 of TRIPS

Agreement.  India can play an effective role in the re-

gion about the availability of generic drugs by the phar-

maceutical industry only after the ignored issues are

provided through further amendments to the Patents

Act 1970. 

— June-July 2005
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It's Not in the Genes!
Many countries do not allow patents on life forms like animals,
plants and their genes. Introducing an organised trap on genes will
have serious negative repercussions on our agriculture and food
security and will impact both conventional plant and genetic
engineering based breeding. Our laws should be contextual to our
needs.

s u m a n  sa h a i

The Indian Patent Act, 2005, amending the Indian
Patent Act 1970 for the third time in the post WTO
phase allows product patents in the drug and chemi-
cal sector, something that has long been opposed by
the Indian drug industry, patents on micro organ-
isms, microbiological processes and non biological

processes. The last really means that apart from microorganisms, the
processes of genetic engineering (non-biological and microbiological
processes) can be patented. Plants and animals cannot be patented, nor
can their parts, like genes or cells.

Even before the patent ordinance, predecessor to the Patent Act was promulgated, there

was great debate and assumption that genes would be considered ‘products’ under the

amended Patent Act and would therefore be patentable. The argument was extended further

that plants that contained such (to be) patented genes, would naturally then have to be

patented. Not surprisingly, those most vociferously pushing these views are patent attorneys,

multinational seed companies and members of the International Seed Federation.

The Indian Patent Act has so far taken a clear stand on not allowing patents on genes.

The amended Act of 2002, which had introduced patents on microorganisms, had unam-

biguously ruled out patents on plants or plant parts like genes. The relevant clause under

chapter II describing inventions that are not patentable, reads as follows, 

“The following are not inventions within the meaning of this Act....plants and animals

in whole or any part thereof, other than microorganisms, but including seeds, varieties and

species…”

In plain text this means that while microorganisms can be patented, animals, plants,

plant varieties, plant species, seeds, and any plant parts like plant tissue, genes, cells, cell or-

ganelles like mitochondria etc., cannot be patented. There is no scope for interpreting genes

to be patentable products since their exclusion is clearly laid out in the Act. The intention to

exclude genes is made doubly clear as the Act that took the radical step of introducing a

patent on a life form like microorganisms, for the very first time, selected to expressly exclude

other life forms like plants or any parts of plants (like genes) from the purview of patents. 

It is to be hoped that the wisdom that attended the earlier decision to keep genes out of



the Patent Act will also inform the framing of the cur-

rent amendment. Introducing patents on genes will

have seriously negative impacts on our agriculture and

food security since it will impact our self reliance in pro-

ducing plant varieties and seeds according to our needs.

Gene patents will impact both conventional plant

breeding and genetic engineering based breeding. 

The new biology of gene discovery and isolation,

genetic transformation and genomics has just begun to

develop in our country and we have a very long way to

go before we can develop technological skills of such a

high order that we wish to block competition in order

to maintain our newly acquired technological domi-

nance. When we reach that position, we may want to

revisit our law and consider gene patents but it would

be unwise today. Today we need to keep genes off

patents because we want our scientists to have access to

all the genes available, not just to breed new varieties

but also to develop technical skills. 

As of today our public sector labs cannot claim any

novel gene discovery, certainly none that has shown any

promise. Most of the GM research is being done with

genes licensed from corporations. This costs money and

there is an inherent technology dependence trap here.

Over 40% of the research on genetically engineered

crops in this country is using Monsanto’s Bt gene. The

Bt gene has been licensed by every conceivable GM re-

search group and is being incorporated into plants as

diverse as cotton, potato, rice, brinjal, tomato, cauli-

flower, cabbage, maize and even tobacco! 

The question then to ask is, what do we have, that

we want to protect with a patent? Because surely that

should be the goal of our patent law, otherwise all that

we will end up patenting is the genes we license from

corporations which will push up their license fees even

further. If our labs have not yet developed the capacity

to isolate their own genes to develop crops suited to

our interests, then a product patent on genes is the very

last thing that we need. Introducing a patent on genes

today will allow corporations like Monsanto to monop-

olise sectors of plant breeding and seed production and

choke off competition from Indian labs since Indian sci-

entists will be unable to use patented genes. 

Our agricultural research sector was able to achieve

significant breakthroughs in plant breeding which re-

sulted in increasing food production during the time of

the Green Revolution. This was possible only because

there was no Intellectual Property Regime and certainly

no patents on genes, plants or plant varieties. This al-

lowed scientists to share each others’ work and build

upon it to create new varieties of seeds for farmers. In-

troducing gene patents will change all this and transfer

the control over seed production into the hands of

those who hold such patents. Surely those entrusted

with drafting such bills and taking key decisions on

their contents, cannot see this as an acceptable situation,

given our food security concerns and the political im-

perative to be self sufficient in food production.

A nascent or developing sector is hurt, not helped

by stringent IPRs and patents are the most stringent

form of IPR. Developed countries like Italy and Spain

held off product patents on pharmaceuticals till the

early 90s , until they felt technologically strong in this

field. Every country has framed its patent laws depend-

ing on its relative strengths in various sectors and

whether it felt it was strong enough and had developed

enough innovating capacity to stand alone. Till this

happens, researchers and entrepreneurs want to access

as much innovation from outside sources as possible

without having to pay exorbitant license fees. Nations

also keep vulnerable areas outside the purview of

patents. India, like many other nations keeps the field

of atomic energy outside the purview of patents because

it considers this a vulnerable sector where it does not

want to run the risk  of being overwhelmed by foreign

patents. India is strong in agricultural sciences and plant

breeding but it is yet to master the new biology involv-

ing genes and genomics. Our patent law must accom-

modate this vulnerability. We should tailor our patent

law to suit our current needs. When our needs change,

our patent law can be amended. 

Apart from all this, there is a legal aspect. Genes

cannot be considered ‘inventions’ since they exist in na-

ture, they can only be discovered. This makes them non

patentable since only inventions, not discoveries can be

patented according to all patent laws including our

own. Countries like the US have started allowing

patents on discoveries because of the strong presence

of Life Science corporations who demand such patents.

They use a definitional artifice to convert ‘discoveries’

into ‘inventions’ by making the provision that the

process of discovering and isolating a gene from the

whole organism makes it an invention and therefore

patentable! We have no reason to engage in this artifice

since it does not serve our interests.

Another argument that does the rounds is that of
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international obligations. According to the proponents

of gene patents, gene patents are required for us to

comply with our international commitments in the

WTO. That is simply not true. Our commitment in the

WTO/TRIPS is to provide a sui generis form of Intel-

lectual Property Right for plant varieties, which we

have done by enacting the Protection of Plant Varieties

and Farmers Rights Act, 2001. This fulfils our obliga-

tions. 

A final aspect of gene patents is the ethical objec-

tion to patenting life forms. This has not been discussed

in our country adequately but it should be. Are we, as

a multi- cultural, multi-religious society, willing to grant

a kind of ownership through patents, over life? Genes

are life forms, so also are seeds, plants, microorganisms

and animals. Would Hindus want to have genes from

cows in the food they eat or would Muslims accept the

presence of genes from pigs in their food? Equally, what

would vegetarians feel about the presence of animal

genes in anything edible?  And there is the question of

people who find the notion of human genes in food

akin to cannibalism and hence revolting. Every society

needs to resolve these questions for itself after consid-

erable debate and discussion and a consensus view will

have to be followed. One simply cannot take decisions,

with such deep cultural implications, simply because

the industry sees a profit to be made or because some

international commitments were made without ade-

quate reflection. 

Breaking scientific barriers can bring great benefits

but some developments can hurt religious and cultural

sensibilities and should be avoided. The science of ge-

netics with its great potential for good can also have

unacceptable aspects. It is because of these kinds of se-

rious reservations that many countries do not allow

patents on life forms like animals, plants and their

genes. We must discuss these issues in our cultural con-

text before rushing off to grant patents on genes and

seeds. 

— June-July 2005
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east is not West
With the advent of industrial age, the advanced capitalist countries quickly
caught on to the efficacy of a monopolistic patent regime while countries in
the developing world are still trying to catch up with the race post-
independence. In the absence of a constructive debate and economic
muscle, their patent regime has been floundering. 

V  g  h e g d e
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In the last one decade, the Indian Patents Act, 1970 (`1970
Act’ herein after) has been amended twice to give effect to
the obligations under the World Trade Organization. The
first amendment was necessitated, in fact, before India be-
came party to the WTO. On the eve of December 31, 1994
just few hours before the formal arrival of WTO as a multi-

lateral institution, India brought out an Ordinance to give effect to Ar-
ticle 70 of the Agreement on Trade-related Aspects of Intellectual
Property Rights (TRIPs) concerning specifically to the `exclusive mar-
keting rights’ and what was termed as ̀ mail-box’ provision, while avail-
ing the benefit of 10 year transition period. The second amendment
came in 2002 substantially altering the `definitions’ clause and chapter
XVI of the enactment relating specifically to the working of the patents.
The Third Amendment Bill has just now been passed by both the
Houses of Parliament amending the enactment, primarily paving the
way for product patent regime in the area of chemicals, pharmaceuticals
and medicines. This third amendment has raised several public interest
issues concerning the hike in the price of the essentially life saving phar-
maceutical and medicinal products. Government says there will not be
a sudden increase in the prices. But, there are others who argue that this
will hit the poor hardest. 

Patents and economic deVeloPment

It has been an established fact that the patent has an intrinsic relationship with the develop-

mental goals pursued by a country. In the early part of 1960s, the United Nations, in partic-

ular the United Nations Conference on Trade and Development (UNCTAD), (which was

established during this period) brought out several studies concerning this aspect. These stud-

ies and reports have clearly brought out the fact that there is a close relationship between the

kind of patent regime a country adopts and pursuance of its developmental goals.  In other

words, it all depends on what kind of patent regime is envisaged by a country to suit its var-

ious development goals in different sectors. 

Patent, basically, creates a monopoly and allows the owner of the patent to exclusively

manufacture and market the product patented by him. This is for a definite period. Accord-

ingly, there are many factors which need to be taken into account before a patent regime

within a country should be finalized. India did undertake this exercise before bringing into

existence its own patent law in 1970.  It may be interesting to note that it is not for the first

time that patents have raised this kind of heat and dust. History shows that countries, con-

sidering that it was essentially a monopoly right, have looked at it guardedly while pursuing

their developmental goals. On the other end of the scale, many developing countries while

emerging from the colonial yoke, had very little time to think about what kind of patent

regime they wanted. On the other hand, they continued with their old patent system which

primarily served different set of developmental goals suited to their colonial masters. The

post-Second World War era saw many emerging developing countries questioning some of

the basic presumptions of certain provisions of the international patent system. 

One of the primary reasons for evolution of a patent system relates to its apparent rela-

tionship with issues concerning transfer of technology. Developing countries, with a view to

acquire new and high technology, were prepared to give concessions and other incentives to



the huge multinational corporations (MNCs). These

MNCs, with their extensive reach and financial muscle,

controlled the emerging new and high technology mar-

ket. Technology, it may be noted, played a crucial role

in the production process enhancing the value of the

products thereby contributing the developmental goals

of the economies of the developing countries. This was

the thinking which prevailed in the decades of 1970s

and 1980s. During the decade of 1980s, technology

emerged as a major marketable commodity. It was an

important factor in the process of production by en-

hancing either the quality of production or the quantity.

But, the new and emerging technologies were not

promptly transferred to the developing countries. On

the contrary, they were the recipients of out-dated and

useless technologies without actually transferring the

`knowledge’ encapsulated in these technologies. 

Patent laws, as evolved during this period within

many developing countries including India, took a cau-

tious approach and `local working’ of the patent in

public interest was given a prime place. Local working

of the patented product, it may be noted, always re-

quired transfer of knowledge encapsulated in the patent

grant. Indian enactment of 1970 balanced the public

interest concerns on the one hand, private rights of the

holders of technology on the other. It affected the in-

terests of developed countries, particularly the MNCs.

Accordingly, during the decade of 1980s, evolution of

a ̀ uniform’ and ̀ strong’ patent regime became a strong

rallying point for major developed countries. The

launching of Uruguay Round of Negotiations of the

General Agreement on Tariffs and Trade on September

15, 1986 at the Punta Del Este, Uruguay, provided the

perfect setting for evolving such a uniform regime. The

evolution of an international patent system, as we see

it today, primarily took place within Europe.

euRo-centRic in natuRe

In order to overcome the complexities of protecting

technological innovation and the consequent varied

definitions of patents, its regulation within the different

legal systems, efforts were made to evolve a uniform

criteria at the international level during the later part of

the 19th century. This effort was essentially a Euro-cen-

tric, triggered as an aftermath of the industrial revolu-

tion. Industrial revolution, as is well known, was all

about the technological revolution to enhance produc-

tion process. Technology, as a tool, emerged during this

period and changed the whole method of production.

This process of evolution continues even today. It (tech-

nology)  also presented certain peculiar problems. It

could be copied fairly easily by a skilled person in the

same arena or else it could be reconstructed by a term

known as “reverse engineering”. This could eventually

harm the efforts of an original inventor. So, at that time,

many European countries who had a leading role in in-

dustrial revolution argued for an international protec-

tion of patents so that these technologies could be safely

taken to other countries for `working’ without being

copied or reverse engineered locally. 

This is how the Paris Convention for the Protec-

tion of Industrial Property, 1886, evolved and this was

the first international convention on patents providing

for the uniform rules. However, it is argued that patents

were in existence much before this, dating back to 13th

and 14th centuries. Although the origin of the patent

system dates back to 13th century, the system prevalent

at that time did not address the issues of progress and

economic development. It may be noted, as mentioned

above, that the patent system and the economic devel-

opment are intrinsically linked. 

eaRliest KnoWn Patents

The first known patent, for an invention was issued in

1421 by the Italian City States of Florence and Venice.

The Venetian Patent Act which was purportedly in op-

eration during 1474 incorporated in its preamble the

purpose of grant of patens as “to increase the honour

of the inventors”. It also termed “patens” as a “means

to a social end”. It is argued that the emphasis on the

promotion of the social interest in the Venetian enact-

ment has created an impression that the object of Ve-

netian patent grants had all the ingredients of the

modern patent system. Unlike the modern patent sys-

tem, the Venetian Patents Act did not purport to create

an exclusive monopoly right so as to facilitate increasing

return to the inventors. Its idea was limited to “honour”

the inventors. It was basically confined to the creation

of artifacts and handicrafts. Above all, there was a

marked break in the process of production, distribution

and in the area of commercial handling during and after

the advent of industrial revolution.

monoPoly in england

The origin of the modern patent institution is usually

traced to the provisions of the Statute of Monopolies
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of 1623 in England. This finding, however, has not

been uniformly accepted. According to one view, this

Statute has been called the Magna Carta of the rights

of inventors, not because it originated patent protection

of inventors, but because it was the first general law of

a modern state to lay down the principle that only the

`first and true’ inventor of a new manufacture should

be granted a monopoly patent. Others have felt that it

was not a patent law in the sense that it did not repre-

sent a new regulatory system, it did, however, abolish

the royal prerogative to grant monopoly privileges ex-

cepting only the privileges granted for a term of four-

teen years for the sole working or making of any

manner of new manufacture.

From England the system of conferment of mo-

nopoly of privilege spread to the continent of Europe

and to the United States of America. It is not clear

whether this development took place out of necessity

or out of mere imitation in order to accommodate

quickly the fruits of the then emerging industrial revo-

lution. Probably, the economic growth and prosperity

through the commercialization of new inventions pro-

vided the necessary justifications for adopting a patent

system. At the same time, patenting became a tool to

import new inventions into the country which in turn

was employed in such a manner as to produce goods in

large scale. For this purpose, raw materials were

shipped from the colonies of Western countries. So, it

is rightly asserted that the history of the West in the

East has largely been the history of repeated attempts

to capture world markets as areas of exclusive domain.

In its expansion, the West has used many techniques.

Patenting also served this purpose.

Patents unKnoWn to east

Patenting was unknown to the societies of the East as

it evolved, as it exists today in the West, during the lat-

ter part of the nineteenth century.  Patenting of knowl-

edge and its commercialization was a concept unknown

to these societies, although they had developed their

own way of preserving the Knowledge. Knowledge was

considered as sacred and accordingly it was systemati-

cally assimilated and safeguarded within communities.

While the access by a stranger or an outsider to this

knowledge was carefully restricted, the same was not

linked to commercialization or commodification. Per-

haps this could be attributed to the nature of the knowl-

edge or technology produced in the East and also as

much to the nature of the evolution of these societies.

This is a phenomenon which could be seen in all the

traditional and tribal societies not only in Asia, Africa

and elsewhere. 

Even today this dilemma could be seen in perspec-

tives of major developing and less- developed countries

of Asia and Africa. Latin America, for historical rea-

sons, has remained an exception. Some of the represen-

tatives from Latin American countries, it has been

pointed out, were brought forcibly on a ship to Paris in

1886 to sign the Paris Convention on Industrial Prop-

erty. Africa did not exist as a `civilized’ continent. Asia

also did not have a clue about this concept at that point

of time the way it was being evolved. Japan was the

only Asian country which managed to enter this Paris

Club in the early parts of 1900. However, communities

which lived in Africa and Asia had developed their own

systems of preserving their knowledge base through

community participation. The preservation of knowl-

edge-base through community participation is the most

interesting one and takes care of the public interest con-

cerns of a monopoly right like ̀ patent’. This is one idea

which is fast emerging as a solution to many of the is-

sues concerning the preservation of ̀ traditional knowl-

edge’.

One of the important conceptual problems which

dominated the patenting debate concerned the issue of

`public interest’ and `private right’. We could briefly

examine this in the context of Western and Eastern ap-

proaches. Patent should protect the rights of an inven-

tor, it was argued. Inventor is the one who toils for long

hours to invent something new and he should be al-

lowed to profit from it. While this is one view, the other

view regarded patent as a monopoly right; accordingly

it should be restricted in its scale of operation. It should

be granted for a definite period. Monopoly as monop-

oly per se in legal terms was regarded as inimical to the

pubic interest. Accordingly, a view emerged that in the

event of non-working locally of a patent grant within a

stipulated period of time, there should be an option to

compulsorily license it to a third party in public interest. 

All the major legal systems, therefore, while evolv-

ing patenting norms incorporated provisions to balance

`public interest’ and `private rights’. It worked fairly

well till that time the subject matter of patenting was

within the domain of new mechanical devices, pharma-

ceuticals and medicines and so on. But, the whole issue

became complex when `traditional knowledge’ pre-
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served within the traditional societies are to be pro-

tected by way of a patent. How to stop the piracy of

substantive contents of a knowledge or information

which would be used in patenting in other countries?

Many Asian and African tribal communities and tradi-

tional societies have been passing their knowledge base

through oral traditions for which no documentary

proof is available. This has become a major issue in

other forms of intellectual property rights such as copy-

right and geographical indications. Without even ac-

knowledging these communities, several others have

made huge profits by clandestinely acquiring IPR pro-

tection. By the time the world comes to know about

the original owners of the intellectual property, the

profit would have flowed in sufficient quantities.

Patents, after all, are about the commercialization and

about making profits. If there are no profits and if the

profits are trivial, no one will bother about the worth

of that knowledge. No doubt, this should be halted and

it could be done through proper evolution and appli-

cation of norms both at the national and international

levels. While the World Intellectual Property Organiza-

tion (WIPO) has attempted to evolve an international

convention to protect such subject matter, it has also

brought into existence what is termed as `Patent Law

Treaty’ which seeks to harmonize the procedural aspects

of patenting across the countries. 

The evolution of patents or patenting, it could be

said, is moving in two different strands. One, to pre-

serve the unique features of traditional knowledge with

territorial application of international norms and the

second, by way of harmonization of the formal proce-

dural requirements of patenting. The latter is the logical

development of the concerns which developed essen-

tially during the industrial revolution and as result of

which the Paris Convention, 1886 evolved. 
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The Indian patent system has a long history. It was intro-
duced by the British to protect their own new technological
inventions within their `colonial territory’. It was not intro-
duced keeping in view of the developmental concerns of the
local people in any of the colonies held by them. The first
enactment was - Act for Granting Exclusive Privileges to In-
ventors of 1856. This enactment provided for the protection
of inventions in India. Later, a new enactment was intro-
duced in 1859 modeled on the English Patent Act of 1852.
Under this Act, an inventor of a new manufacture by filing
a specification of his invention obtained the “exclusive priv-
ileges of making, selling and using the invention in India
and authorizing others to do so for a term of 14 years from
the time of filing such specification. For the purpose of pro-
viding protection for designs, the “Patents and Designs Pro-
tection Act” was passed in 1872. An amendment Act,
affording protection to inventors desirous of exhibiting their
inventions at exhibitions was passed in 1883. Subsequently,
in 1888 the law continued in three Acts of 1859, 1872 and
1883 was consolidated into a single Act. The same was re-
vised and replaced by the Indian Patents and Designs Act,
1911. This Act established for the first time in India a sys-
tem of patent administration under the management of the
Controller of Patents. In the period from 1911 to 1970 var-
ious amendments to this Act were introduced.

Efforts to evolve its own patent law by India began soon
after independence. The focus was to evolve a law and policy
based on the detailed assessment of the local situation. The
Bakshi Tek Chand Committee which was constituted in1949,
soon after India’s independence, had noted that the existing
colonial law on the subject i.e., Indian Patents and Designs
Act, 1911 had failed to stimulate inventive activity. Subse-
quently, a Committee was set up in 1957 under the chair-
manship of Justice Rajagopala Ayyangar to look into the
revision of patent laws in India. This Committee submitted
its Report in 1959. The 1970 Indian Patent Law was prima-
rily based on the recommendations of this Committee. This
Committee, inter alia, noted - “The patent law of an under-
developed country like India should be so designed as to
enable the country to achieve rapid industrialization and to
attain, as quickly as possible, a fairly advanced level of tech-
nology giving inventors and investors sufficient inducement
and protection by patent grants and at the same time safe-
guarding its national economic and social interest”.
Before finally adopting the 1970 Act, the Indian Parliament
debated the contours of its new law in great length. It was
also examined by a Parliamentary Committee. The same kind
of serious consideration does not appear to have gone into
these current far-reaching amendments.

Evolution of Indian Patent Law
Like most of the colonies, the patent regime in India was introduced by the Britishers to protect their own interests.
Since Independence, but for the 1970 Act, there has not been  any serious debate on the issue



Patents finally in Wto

As mentioned already, countries which owned and wor-

ried about the international dimension of the appropri-

ation of technological innovation sought to create

strong patent regimes. The strong patent regimes, they

argued, would facilitate maximum returns from the

market in the shortest time. The life of the new and

high technology was, it should be noted, shortened due

to its faster diffusion rate and its easy copying. Diffu-

sion and copying allowed fairly easy operation of the

process of `reverse engineering’ in reconstructing the

whole technological innovation. This, in fact, favoured

immensely the developing countries. 

On the other hand, the imperfections of the inter-

national technology market, its lack of transparency and

its oligopolistic character have been posing new set of

problems to developing countries, coupled with uncer-

tainty. It has been pointed out that these uncertainties

emerge from the importance attached to national poli-

cies and the inadequacies of the present state of knowl-

edge about the exact impact of the new technologies on

the overall economic development. 

It is also noted that new technological develop-

ments are weakening the traditional pattern of a simple

technological innovation being followed by poor coun-

tries. Reference should also be made to the monopolis-

tic tendencies in the international market for

technology, especially high technology, the role of

MNCs and most importantly the diminishing role of

innovation. It should be further noted that the interna-

tional market for high technology is heavily dependent

on IPRs to create barriers for new entrants in such a

way as to protect infant high technology industry. Ac-

cordingly, the mandate for Uruguay Round of negoti-

ations referred to the “effective and adequate protection

of trade-related aspects of IPRs” which included, inter

alia, patents as well. 

In all fairness, it should be stated that the Uruguay

Round mandate on TRIPs was forced on developing

countries by few developed countries so as to protect

the interests of their MNCs. Major arguments for

bringing in the issue of IPRs within the ambit of GATT

were motivated by the moves made by these compa-

nies. A powerful group of US chemical, pharmaceuti-

cal, computer, entertainment, publishing and

electronics corporations lobbied the US Government

to introduce intellectual property issue into the multi-

lateral trade negotiations under the GATT. 

In the 1980s, the Chairman of Pfizer, a large US

pharmaceutical manufacturer, Ed Pratt was considered

to be the driving force behind this move. He was made

the Chairman of the Advisory Committee for Trade

Negotiations by President Ronald Regan in 1981 to

shape the US trade policy. This Committee, it should

be noted, played an active role in formulating overall

agenda of the Uruguay Round, particularly concerning

IPRs. Ed Pratt, in a systematic move, first formed al-

liances with the US motion picture and computer in-

dustries before approaching European and Japanese

Industrial groups. Thirteen major US corporations

formed the `Intellectual Property Rights Committee”

(IPC) which set down an agenda for what it wanted to

achieve through international trade negotiations. De-

veloping countries, including India, opposed the inclu-

sion of IPRs in the GATT negotiations on the ground

that it should be dealt by WIPO. Developed countries,

on the other hand, argued for the inclusion of what was

termed as `trade-related’ aspects of IPRs. They said

they are not interested in creating new standards and

principles for IPRs. While they said so, TRIPs Agree-

ment in the final run up created obligations resulting in

the creation of an `uniform’ standard of protection.

There were basically two broad approaches in the

TRIPs negotiations. Developed countries had taken an

approach which was generally grounded on the premise

that inadequate and discriminatory protection of IPRs

constituted a major distortion of and impediment to

trade and should as such be dealt within the framework

of GATT. On the other hand, the developing countries

argued that it was not for the GATT to consider the

protection of IPRs through the elaboration of substan-

tive norms and standards to be applied by all countries.

However, during the mid-term review of this mandate

in 1989, developing countries, mainly India and Brazil,

agreed to negotiate the mandate on TRIPs. The reasons

for this capitulation lay elsewhere - perhaps in the bi-

lateral approach taken by the US by invoking its section

301 of the Trade Act of 1974. This US domestic law

authorized the United States Trade Representative

(USTR) to identify countries that deny adequate and

effective protection of IPRs. India and Brazil were pri-

marily targeted. The Uruguay Round of negotiations

formally concluded on 15 April 1994. 

For nearly two years, beginning 1991, there was

no consensus on various aspects of the WTO Agree-

ments among developed countries. There were major
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differences in the areas of dairy products, civil aircrafts

and other agricultural products among the major de-

veloped countries, particularly between the USA and

the EC. Once it was decided that these contentious is-

sues would be moved to a separate set of plurilateral

agreements the stage was set for the conclusion of the

Uruguay Round of Negotiations under the auspice of

the WTO. The famous Dunkel Draft issued by the then

Director General of the GATT Arthur Dunkel while

took care of the concerns of the developed countries,

completely overlooked the concerns of developing

countries in the area of TRIPs. The WTO Agreements

were a package as a complete deal i.e., you accept them

as a whole or leave. India after considering pros and

cons, through a Parliamentary Committee, decided to

accept the Final Act of the Uruguay Round of Negoti-

ations in 1994 and was one of the original signatories.

thiRd amendment

some legal challenges

As mentioned above, the Indian law was amended and

was passed by the Indian Parliament with certain

changes. The primary focus of this Third Patent

(Amendment) Bill was to introduce product patent

regime in the field of chemicals and pharmaceuticals by

deleting section 5 of the 1970 enactment. The major

features of the third amendment relate to inclusion of

clauses relating to ̀ compulsory licensing’ for essentially

life-saving drugs, definition of  `new entities’ (with re-

gard to chemicals) so as to curtail `ever greening’ of

patent applications for any new use for the existing

products. Two issues - one concerning `micro-organ-

isms’ and the other with regard to the definition of

`new entities’ will be examined by an expert technical

committee. Pre-grant and post-grant oppositions have

been provided so that unwanted and unwarranted

patent applications could be sifted through at the ap-

plication stage itself and also allow others who are

working or researching in the field to challenge the ̀ in-

vention’ at the application stage itself. Despite these

laudable in-built provisions to protect the Indian public

interest, there are other substantive areas which need

consideration.

domestic Vs. gloBal

It should be noted that patent, despite its international

origins, has continued to be defined and regulated ter-

ritorially subject to the local laws. In other words, it

provides each country an opportunity to subjectively

assess the `inventiveness’ of an invention. This subjec-

tivity and interpretative matrix within domestic law, no

doubt, could vary. The US Patent and Trade Mark Of-

fice cannot be equated with the patent office of a tiny

country. If that tiny country, if it wishes taking into ac-

count its own domestic concerns, could block the

patent already granted in the USA as per the norms em-

bodied in the TRIPs and other related international

conventions on patents. However, that tiny country

should be a party to all these international conventions.

Even then, there are a number of interpretations relat-

ing to certain exceptions such as ̀ public interest or pub-

lic order’, ̀ emergency or national emergency’, ̀ health’,

environmental protection and so on. Some of these ex-

ceptions have been provided in the Article 7 and 8 of

the TRIPs. At this stage, we are not sure whether in-

terpretations to be attributed to these situations by the

concerned country as conclusive or not. WTO Dispute

Settlement Body and the jurisprudence surrounding it

does not seem to accept this `local’ interpretation.

Since there is no uniform definition of a patent, the cru-

cial question is - what kind of standards should be ap-

plied to a patent? This is decided by several criteria.

Before examining some of these we may briefly

look at what actually a patent means in the layman’s

world. The question, therefore, is - what is a `patent’?

According to Concise Oxford Dictionary, for instance,

it is “government authority to an individual or organi-

zation conferring a right or title, especially the sole right

to make or use or sell some inventions”. In other words,

patent is a document granting this authority to protect

an invention or its process. Patents are simply an exclu-

sive right granted under law for a definite period to

somebody to enjoy the fruits of an invention. To put it

differently, it is a monopoly right created in favour of

somebody with the sanction of law. 

We can, therefore, agree that there can be no pre-

cise criteria to define a `patent’ in the available numer-

ous, territorially applicable laws on patents within

countries. These laws, it may be noted, define an `in-

vention’ with the following broad criteria, namely, that

it should be - (a) new; (b) could be a new manufacture;

possibly a new process and (c) that it should be indus-

trially applicable and commercially viable. The applica-

tion and interpretation of these criteria could vary from

country to country taking into account the factors such

as (a) research and scientific skills in a given country,
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including its skilled workforce; (b) extent of industrial-

ization or commercialization; and (c) efficiency and the

responsiveness of the patent institutions in a given

country, in particular its patent office. 

India, for example, introduced a definition of a

`patent’ in its 1970 Act by way of an amendment in

2002 in section 2 (m) as “patent granted under this

Act”. But, it goes on to define an `invention’ in section

2 (j) as a “new product or process involving an inven-

tive step and capable of industrial application”. Again,

both these phrases `inventive step’ and `industrial ap-

plication’ have been defined. Once again, the forthcom-

ing third amendment proposes to change this definition

of ̀ invention’ to include what is a ̀ scientific invention’

and also to redefine and include what is not an `inven-

tion’. Each country looks at these definitions differently

and perhaps could evolve its own jurisprudence on the

subject. Accordingly, the essential issue of WTO-con-

sistency of the patent amendments remains in the realm

of uncertainty until perhaps India faces a challenge be-

fore the WTO Dispute Settlement Body.

tRends in Patent litigation

There is a prediction that on account of introduction of

product patent regime and other resulting changes in

the Indian law, there will be a considerable activity in

the field of patent litigation. While accepting this as a

possibility, what we should look at is the quality and

content of the litigation. In the first instance, it should

be noted that the patent litigation has always been

client-driven. In other words, patent law is an essential

tool in protecting monopolistic positions and to find

ways to extend it. TRIPs Agreement terms in its Pre-

amble IPRs as a `private rights’. Therefore, the whole

focus of the TRIPs shifts to private gains rather than to

emphasis on public interest. So, any amendment to In-

dian law which was primarily based on public interest

concerns needs now to adhere to this change of empha-

sis to become WTO-consistent. As we could see there

may not be frequent references to ̀ patentability’ criteria

or for that matter on issues concerning - what exactly

is an `invention’? What is a `public interest’ and so on?

Patent attorneys or courts will not debate this unneces-

sarily or may not have time to debate this without pur-

pose. A survey of the Indian cases at the High Courts

and above for the last three decades, including even the

cases before the patent offices show that majority of

them concern primarily the procedural issues such as

extension of time, condoning the delay in the payment

of fees, appeals and so on. Very rarely substantive issues

are brought before the courts. Take the example of cel-

ebrated decision of the US Supreme Court in the case

of Diamond vs. Chakravarty, a case decided in 1980

concerning the patentability of microorganisms. This

case decided, very narrowly by the US Supreme Court

(5 to 4) did not actually go into the merits of the case.

The Court merely decided on the basis of the interpre-

tation of the word `manufacture’. The Court did not

enter into a lengthy debate whether microorganisms

should be patented or not. Even then, this case has been

cited as a landmark decision opening the doors for the

patenting of life forms.  Similarly issues raised before

the European Patent Office in the case of Harvard

Mouse decided in the 1990s, the substantive issues were

not touched. The EPO’s Technical Board of Appeal left

the debate on the patenting of animals to a more ap-

propriate time. In other words, courts and the litigants

may not have the time, inclination and energy to go

into the more detailed analysis of some of these issues.

While in a given case it may not be necessary, the extent

of protection granted or the legal interpretation pro-

vided may only take into account strictly the rights and

obligations of the parties concerned. 

In the final analysis, IPRs should be dealt with as

bundle of rights regulating varied resources in any given

country. IPRs include not only patents, they also in-

clude copyrights, trademarks, geographical indications,

industrial designs and trade secrets. While there is a

move to strengthen patent regimes, similar efforts do

not appear in other sectors of IPRs.  Copyright viola-

tions in the field of music, folk and traditional resources

are increasing. Selective approach to negotiate a single

IPR, patent in this case, would certainly harm interests

of developing countries, certainly the Indian interests.

We should also link up the developments taking place

in other forum. For example, efforts to evolve a regime

on intangible cultural property within UNESCO needs

mention here. This effort, it should be noted, addresses

less commercial concerns. Efforts should also be made

to evolve regional conventions and approaches to IPR

protection. Since IPRs are largely cultural-specific a re-

gional approach to their protection would be of im-

mense importance.

— June-July 2005
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right to education

In a poor country like India the only way to
make education accessible to poor is through
free and heavily subsidised education. In the
current socio-economic conditions children
upto 18 years should get free and compulsory
education. But an overview of India’s
education policy and the direction it has taken
over decades reveals that free market seems to
be the State’s main answer to education where
corporate capital and privileged sections of
society come out as the only winners. It is in
this context that The Right to Education Act,
which lacks a transformational vision, is
geared towards preparing foot soldiers for the
global market.

SECTION 10
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Education Policy & RTE Bill: 
A Historical Betrayal
Though an important component that shapes human life and dignity,
elementary education is presently denied to more than half of the children
between the age group of 6-14 years. Arguing that in the present socio-
economic conditions children upto 18 years should get free and compulsory
education viz. upto class 12, this article takes a historical overview of India’s
education policy, critiquing the direction the government has taken over the
decades. This has culminated in the Rights of Children to Free and Compulsory
Education Bill, 2008, prepared in the neo-liberal framework. In a game where
free market seems to be the State’s main answer to education, corporate capital
and privileged sections of society come out as the only winners.
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The Constitution directs the Indian State to “provide
within a period of 10 years from the commencement
of the Constitution, free and compulsory education
for all children until they complete the age of four-
teen years” (the original Article 451, Part IV). In Ar-
ticle 46, the State is directed to “promote with special

care the educational and economic interests … of the Scheduled Castes
and the Scheduled Tribes …” As per Article 39 (f) in Part IV of the
Constitution, the State shall “direct its policy towards securing … that
children are given opportunity and facilities to develop in a healthy man-
ner and in conditions of freedom and dignity and that childhood and
youth are protected against exploitation  and against moral and material
abandonment.”   

The Article 45 has been interpreted2 to include (a) early childhood care, nutrition, health

and pre-primary education (kindergarten, nursery) for children below six years of age; and

(b) elementary (not primary) education of eight years (Class I-VIII) for the 6-14 age group

children. Although the Article 45 was placed in Part IV3 of the Constitution and, therefore,

not enforceable as a fundamental right, the sense of urgency attached to its fulfillment “within

a period of ten years from the commencement of the Constitution” is remarkable. This is the only

constitutional provision with a timeframe. The timeframe ended in 1960! The post-indepen-

dence history stands witness to the neglect and disdain with which this critical provision has

been treated by the State. 

At present, more than half of the 6-14 age group children are denied elementary educa-

tion.4 It is noteworthy that, unable to face this harsh reality, the government falsely equates

the category of “non-enrolled children” with the ambiguous category of “out-of-school chil-

dren”. Both of these categories do not include the much larger category of those children

(the so-called ‘drop-outs’) whom the State failed to provide elementary education (i.e. up to

Class VIII), as required by the original Article 45. The data on the provision of early child-

hood care, nutrition, health and pre-primary education for children below six years of age is

too scanty to deserve reference. Here, too, the limited role of integrated child development

services (ICDS) through anganwadis in providing some nutritional supplement is misper-

ceived as being equivalent to the afore-mentioned holistic vision emerging out of Article 45

read along with Article 39 (f), as resolved in NPE-1986. The status of such provisions in the

case of the Scheduled Castes (SCs) and the Scheduled Tribes (STs), noted in Article 46 for

‘special care’, is much worse.  

There are at least two significant dimensions flowing out of the Constitution that elab-

orate and enrich the vision of education. First, the Preamble to the Constitution provides

the overall framework within which the Article 45 has to be envisaged. This means that ed-

ucation must be directed to build citizenship for a democratic, socialist, secular, egalitarian

and just society. Second, education must be in consonance with Articles 14, 15(1) and 16 of

Part III which respectively guarantee equality before law, prohibit the State from discrimi-

nating “against any citizen on grounds only of religion, race, caste, sex, place of birth or any

of them” and secure equality of opportunity in matters of public employment. Both the Ar-

ticles 14 and 15(1) have far-reaching implications for education. By reading Article 45 in

conjunction with Articles 14 and 15(1), the right to education movement inferred more than

10 years ago that the State is duty bound to build a system that provides education of eq-



uitable quality to all children without any discrimina-

tion whatsoever!

At the time of the commencement of the Consti-

tution, there might have been some validity in the Ar-

ticle 45 being limited to “all children until they

complete the age of 14 years”. This limited its scope to

education up to Class VIII, while also covering early

childhood care, nutrition, health and pre-primary edu-

cation for those below six years of age. However, the

socio-economic conditions have undergone a radical

change since then. Under the present conditions, edu-

cation until only Class VIII leads a child essentially

nowhere since the doors to further education and em-

ployment open only after Class XII. This implies that

the Article 45 should have been amended at least a

quarter century ago to include “all children until they

complete the age of 18 years” so that the State is under

obligation to provide equal opportunity to all children

to study up to Class XII. Such an amendment had also

become mandatory as per the international covenants

like the Convention on the Rights of the Child to which

India became a signatory in 1992 wherein “a child

means every human being below the age of 18 years.”

More importantly, the lack of this amendment makes a

mockery of the fundamental right to social justice under

Article 16 since essentially no public employment or

appointment worth the name is available without a

Class XII certificate — the minimum eligibility for pur-

suing all higher education courses. This means that the

benefits of reservations have been limited since inde-

pendence to a small section (not more than 10 percent)

of SCs, STs and OBCs. The exclusion of the majority

of poor Muslims from higher education and public em-

ployment also needs to be understood in this context

as their social status is broadly equivalent to OBCs

(Sachar Committee Report, 2007). 

The misconceived language education policy that

we follow has a serious impact on the attainment of the

fundamental right under Article 19 (a), i.e., the funda-

mental right to freedom of speech and expression. Since

1970s, the language education discourse has been both

dominated and distorted by the increasing demand for

“English medium” schools or sections within a school.

While the official policies and conditions that led to the

demand may be debatable, it is reasonable today to

grant that all children must have equal opportunity to ac-

quire a reasonable proficiency in English, as part of

their broader right to learn other subjects as well. The

question we need to address, however, is with regard

to the policy framework that is required to achieve the

objective. 

The knee-jerk policy response assumes that learn-

ing of ‘good’ English is best achieved through English

medium schools, starting from nursery or kindergarten

stage upwards to higher education. Apart from being

an unscientific assumption, it fails to take into account

the socio-cultural background of a child. This policy

discourse also ignores the global research that reinforces

the powerful pedagogic role played by the mother

tongue as part of multi-linguality (this may include

English too) of the majority of the children in plural

societies like ours in acquiring subject knowledge as

well as learning languages other than one’s mother

tongue.5 Basically, the policymakers have failed to come

to terms with the fact that the most effective way to

learn any language (including English) is through the
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Here is a snapshot emerging
from the dominant reports 
in the Indian media
w Government Schools Under Sale!
w Government Schools Being Outsourced!
w Tenders Invited for Setting Up Schools!
w Education Hubs Being Set Up!
w “ONE TEACHER, SEVERAL CLASSES”

(A Powerful Mobile Company’s Advertisement.)
w Planning Commission consults corporate houses on

education.
w Parents given further tax exemptions for private

school fees leading to major revenue losses to the
government.

w Sixth Pay Commission provides special bonus for
sending children to private schools.

w Anti-fee hike agitation but the government unable
to regulate fees in private schools.

w Public Funds & Resources Given to Companies, 
NGOs & Religious Bodies for Setting Up Schools
Under Public-Private Partnership!

w B.Ed. college in a garage with admission fee of 
Rs. 5 lacs/year.

w Computer Firms Making Curriculum for the 
government!

w Policy Making Handed Over to Corporate Houses!



medium of child’s mother tongue as a component of

her multi-lingual ambience. The consequence of this

misconception and lack of a sound policy is the wide-

spread phenomenon of a rapid attrition of the capacity

to articulate one’s thoughts or ideas. The vast majority

of the Indian children grow up in the prevailing multi-

layered school system without acquiring the capacity to

learn and articulate in either the state language or Eng-

lish and, in the process, losing the capacity to do so in

one’s mother tongue as well. Apart from violation of

Article 19(a), this policy failure has far reaching 

implications for the survival of India as a nation that

creates, transacts and applies knowledge for human 

development. 

A historic judgement by the Supreme Court of

India in 1993 radically transformed the status of Article

45. In its Unnikrishnan judgement (1993), the

Supreme Court ruled that Article 45 in Part IV has to

be read in ‘harmonious construction’ with Article 21

(right to life) in Part III of the Constitution, as right to

life loses its significance without education. Hence, the

Court declared that Article 45 has acquired the status

of a fundamental right. The years that followed have

seen how the State allowed the neo-liberal policies to

dilute and distort the notion of fundamental right

emerging from the Unnikrishnan judgement. We shall

examine the deleterious impact of these neo-liberal poli-

cies on access to schools and the quality of school edu-

cation provided therein. The processes of dilution and

distortion were also evident in the Saikia Committee

Report (1997) and the 83rd Constitutional Amend-

ment Bill tabled in the Rajya Sabha in July 1997.6 The

86th Constitutional Amendment Act (2002) is clearly

a result of this neo-liberal assault on the Constitution

and designed to legitimise the fault lines introduced by

the World Bank policies in India’s educational system

with consent of the central government.7

The Unnikrishnan Judgement went a step further.

It ruled that the right to education continues to exist

under Article 41 (Part IV) even beyond the age of 14 years

but is limited by the State’s “economic capacity and

[stage of] development”. The Constitution is clearly di-

recting the State to envisage the entire sector of educa-

tion– from kindergarten to higher and professional

education in a holistic manner. Any policy to limit, dis-

tort or fragment this vision of education amounts to a

violation of the Constitution of India which represents

people’s aspirations from the freedom struggle against

imperialism! 

During the constituent assembly debate in 1948-

49, a member contended that the commitment made

in the draft Article (later to be known as Article 45) to

provide “free and compulsory education” to children

upto 14 years of age should be limited to only 11 years of

age as India would not have the necessary resources.

The dilution would have been made but for Dr Babasa-

heb Ambedkar’s clarity of mind that it is at this age of

11 years that a substantial proportion of children be-
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Persistent Violation of Article 45

The shifting goals of elementary education
1. Constitution of India — 1960
2. National Policy on Education-1968 — NONE
3. National Policy on Education-1986 — 1995
4. National Policy on Education-1986 

(Modified in 1992) — 2000
5. DPEP+* (18 States, 280 Districts) — 2000/02
6. Sarva Shiksha Abhiyan (2000) — 2010
7. Sarva Shiksha Abhiyan (2007) — NONE
8. UNESCO Global Monitoring Report (2002)* — Not even by 2015!

+World Bank-sponsored District Primary Education Programme (DPEP) of the 1990s.
*Limited to only primary education of four or five years (Class I-IV/V), 
as required under the World Bank-UN framework in the Jomtien Declaration (1990).



come child labourers. He forcefully argued that the

place for children at this age in independent India

should be in schools, not in farms or factories. This is

how an unambiguous commitment to provide free ed-

ucation through regular full-time schools to all children

up to 14 years of age (including children below six

years) became an integral component of India’s Con-

stitution. Clearly, the Constitution does not permit par-

allel layers such as literacy classes, non-formal centres

and education guarantee centres for children. This im-

plies that the persistence of more than half of our chil-

dren today in the school-going age group of 6-14 years

as out-of-school children8 (atleast five crores of them

being child labourers) constitutes a clear violation of

the Constitution. Likewise, the provision of non-formal

education in the national policy on education–1986

(NPE-1986) as well as the parallel streams of facilities

of varying qualities in the World Bank-sponsored Dis-

trict Primary Education Programme (DPEP) of the

1990s and the ongoing Sarva Shiksha Abhiyan (SSA)

violate the basic spirit of the Constitution as all these

are designed to co-exist with child labour, apart from

promoting inequality through education.

The rhetoric of lack of resources for mass education

has continued to dominate policy formulation since in-

dependence. In August 2005, the prime minister re-

ferred to lack of resources as being the chief reason for

referring the draft Right to Education Bill to a high-

level group of ministers. In June 2006, the central gov-

ernment, claiming lack of resources, decided not to

present the bill in Parliament in spite of it becoming

obligatory under Article 21A introduced through 86th

Constitutional Amendment in December 2002. In-

stead, the government sent a highly diluted and dis-

torted draft bill to the state/UT governments advising

them to get it approved in their respective legislatures.

This amounted to blatant abdication by the Centre of

its constitutional obligation to give effect to the funda-

mental right accorded to elementary education for chil-

dren in the 6-14 years age group. Wide protests by both

the state governments and various people’s groups

eventually persuaded the central government to with-

draw its misconceived step. But the rhetoric of resource

crunch continued to influence policy decisions. The

February 2008 Draft Right to Education Bill, like its

predecessor drafts, also could not reach Parliament on

the same grounds. The high-level group of ministers is

on record in not only maintaining this stance but also

in suggesting that the norms and standards proposed

in the schedule of the draft bill be diluted in order to

reduce the financial requirement of implementing the

bill. There is no evidence of any data being pre-

sented at any of the public forums, including the

CABE, to substantiate the government’s argument

that there is indeed a resource crunch. Also, the

rhetoric of lack of resources refuses to address the

critical issue of lack of priority in the ruling class

agenda for mass education. Ironically, this rhetoric

dominated the discourse on right to education when

the government was boasting of touching nine percent

economic growth rate and claiming to become a super-

power by 2020!

nEo-liBErAl poliCy TrEndS

The doors of the Indian economy were formally opened

to the neo-liberal agenda with the government’s decla-

ration of new economic policy in 1991. However, the

global market forces, led by the superpower USA and

other G-8 countries and represented by the IMF-World

Bank regime, had started operating in India quietly

much earlier. From mid-1980s onwards, there are def-

inite signs of the presence of their advocates at the high-

est echelons of Indian government and their agenda

having an impact on the formulation of Indian policies.
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ARTICLE 19(a) 
IN JEOPARDY

(Fundamental right to freedom of speech 
and expression)
1. Undermining children’s languages.
2. Ignoring multi-linguality as a foundation 

of learning.
3. Destroying mother tongue as a component 

of multi-linguality.
4. Equating mother tongue with state language.

i

Children without identity.
i

Children losing capacity to learn
think and create.

i

LOSS OF RIGHT TO EXPRESS & ARTICULATE



In the National Policy on Education–1986 (NPE-

1986) and its companion Programme of Action–1986

(POA-1986) itself, we can identify several trends that

reflected World Bank’s thinking. These became evident

later in the late 1980s or 1990s when the high profile

total literacy campaigns (under the National Literacy

Mission), UNICEF-assisted Bihar Education Project,

World Bank-funded UP Basic Education Project,

SIDA/DFID-assisted Lok Jumbish (Rajasthan), and fi-

nally the World Bank-sponsored District Primary Edu-

cation Programme (DPEP) in 18 states (about 280

districts) became the face of the 1986 education policy.

These trends, also served the vested interests of the In-

dian ruling class, apart from being politically and finan-

cially convenient to the central government. 

w The education commission (1964-66), popu-

larly known as the Kothari Commission, con-

ceived education as a critical socio-political

process for building citizenship for a democratic,

egalitarian, just and secular society. With the

onset of the neo-liberal framework, the most sig-

nificant impact has been on these goals which

were diluted, distorted or trivialised. The change

of the name of the ministry of education to the

ministry of human resource development in

1985-86 marks the beginning of the State’s ac-
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Here is a comparative presentation of India’s Constitution 
and the Jomtien Declaration with regard to the goals, concept 

and scope of education under the two frameworks

CONSTITUTION OF INDIA (1950) World Bank-UN 
JOMTIEN DECLARATION(1990)

Elementary education of 8 years guaranteed. Basic education limited to primary education of 5 or less
years.

Children up to 14 years of age have a fundamental right to
education, including those below six years of age; the Right
continues to exist under Article 41 even beyond the age of
14 years but is limited by the State’s “economic capacity .
. .” (Supreme Court’s Unnikrishnan Judgement, 1993). All
sectors of education - kindergarten to higher/professional -
envisioned holistically.

Only a symbolic reference to fundamental right in the Pre-
amble and that, too, limited to 6-11 year age group chil-
dren; early childhood care and pre-primary education
included in the scope of basic education, though not as a
universal entitlement - a myopic and fragmented vision.

Guarantee of free education. No reference to free education.

Education aimed at building citizenship for a democratic,
socialist, egalitarian, just and secular society.

The definition of education as “basic learning needs” allows
its reduction to literacy-numeracy, life skills and behav-
iourism.

The State is obliged to ensure reprioritisation of internal re-
sources in order to provide for education.

State’s obligation substituted by external assistance and
partnership with NGOs, religious bodies and the corporate
capital.

Equality in and through education in all its dimensions. Equality normally limited to “opportunity to achieve and
maintain an acceptable level of learning.”

Guarantee of education of equitable quality - a common
school system based on neighbourhood schools implied.

No such guarantee - allowing space for a multi-layered
school system of inferior parallel layers.



ceptance of the pro-market agenda in education! 

w NPE-1986, along with POA-1986, as also their

modified versions of 1992, introduced several

retrogressive policy measures (e.g. introduction

of non-formal education as an inferior parallel

layer and minimum levels of learning). These

measures paved the way for the neo-liberal

agenda embedded in the structural adjustments

and social safety net and were later echoed in

World Bank’s interventions in 1990s as well.

Some of these ideas also flowed from the Jom-

tien Declaration (1990).

w Education was increasingly viewed as literacy

and numeracy ‘skills’ (often reduced to func-

tional literacy), rather than a process of unleash-

ing the human potential and enriching the

consciousness in all its dimensions. This triviali-

sation went to the extent that (a) the literacy

campaigns became synonymous with educa-

tional campaigns; and (b) the literacy rate be-

came the dominant (often the sole) parameter

for measuring or assessing educational progress

(it is like turning the parameter into the goal it-

self!). The literacy campaigns diverted political

attention away from both school and higher ed-

ucation through the 1990s.

w Advocating a mechanistic view of curriculum

fragmented into numerous market-oriented

competencies, the minimum levels of learning

(MLLs) were introduced by the ministry of

HRD9 in 1990 in the most undemocratic and

secretive manner. This was amongst the earliest

instances, later to become a practice, of policy

changes being introduced without democratic

consultation or debate at legitimate forums like

the Central Advisory Board of Education

(CABE) or even NCERT10. The MLL concept

was steeped in anti-child behaviourist approach,

de-linking of the cognitive (related to thinking

and knowing functions) from the non-cognitive

(related to emotions, values and psycho-motor

skills) domains.11 The advocacy of MLLs by

World Bank’s DPEP from 1993-94 onwards was

endorsed by the European Commission, DFID

and UN-funded primary education pro-

grammes. MLLs continue to define the frame-

work of curricular planning and testing in Sarva

Shiksha Abhiyan (SSA) as well. The MLL story

tells us why we must not underestimate the neo-

liberal agenda of influencing the character of

knowledge in school curriculum designed to un-

dermine critical thinking and orient public mind

in favour of consumerism.

w The most visible structural distortion of the

school system comprised the introduction of a

non-formal (NFE) stream of educational facili-

ties (not school!) of inferior quality for more

than half of the nation’s children below the

school system. The 1986 policy also introduced

a layer of expensive residential Navodaya

Vidyalayas above the school system for a handful

of children (about 80 children per district per

year). The government sought to justify the

Navodaya Vidyalayas, among others, on the un-

tenable ground of acting as ‘pace-setting schools’

for the ordinary government schools in its neigh-

bourhood—an objective that turned out to be

entirely misconceived.12 The policy shift also in-

troduced the under-qualified, untrained and

under-paid ‘instructor’ appointed on short-term

contract in the NFE centres. The ‘instructor’ of

the 1986 policy became the ‘para-teacher’ of

World Bank’s DPEP in the 1990s, providing the

major basis for fragmenting (and finally almost

demolishing) the cadre of school teachers. 

w The above shift towards institutionalising mul-

tiple parallel layers within the school system con-

tradicted the 1986 policy resolve to build a

national system of education rooted in the Con-

stitution. This shift, however, made a farce of the

policy statement that “effective measures will be

taken in the direction of the common school sys-

tem recommended in the 1968 policy (section

3.2).” During the 1990s, the World Bank and its

associated UN and other international funding

agencies made strategic use of this faultline of

multiple parallel layers in the 1986 policy to first

weaken and then to destroy the credibility of

the school system altogether!

World BAnk-Un frAmEWork of 

EdUCATion: ExAmining iTS prEmiSES

In March 1990, India signed the ‘World Declaration on

Education For All’ and ‘Framework for Action to Meet

Basic Learning Needs’ adopted at the ‘World Conference

on Education for All: Meeting Basic Learning Needs’,
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held at Jomtien, Thailand under the joint sponsorship

of three UN agencies (UNDP, UNESCO & UNICEF)

and the World Bank. The twin documents together

known as the Jomtien Declaration have since become

the chief strategic instrument of the neo-liberal forces

in school education. It laid the foundation for the

World Bank intervention by advocating international

aid for primary (not elementary) education in the de-

veloping countries, making it ‘unnecessary’ for them to

mobilise resources by re-prioritising national

economies. The call for external financing of primary

education was part of the IMF-World Bank’s structural

adjustment programme (SAP) and social safety net.

The social safety net adjustment credit, however, turned

out to be a minimal compensation against the substan-

tial withdrawal of state funding under SAP (see Tables

1a,b). A detailed critique of the Jomtien Declaration is

separately available.13

The pre-condition of SAP meant, among other

things, that the Indian government was obliged to

steadily reduce its expenditure on the social sector, particu-

larly health and education. This was a rather enigmatic

pre-condition in a country where the vast majority of

the people did not have access to quality health or ed-

ucation. In education, it made even less sense as it was

imposed by those powerful capitalist economies, led by

the USA, who were apparently advocating the much-

proclaimed ‘education for all’ (EFA) programme along

with the move towards the so-called ‘knowledge econ-

omy’. One can’t, therefore, avoid asking the question:

What was the hidden agenda? 

The central thesis of the Jomtien Declaration in the

Indian context was five-fold. 

first, the State must ‘progressively’ abdicate its con-

stitutional obligation towards education of the masses

in general and school-based elementary education

(Class I-VIII) in particular, become dependent on ex-

ternal aid even for primary education (Class I-V) and

work in partnership14 with NGOs, religious bodies and

corporate houses15; 

Second, the people neither have a human right as

enshrined in the UN Charter nor a fundamental right

to receiving free pre-primary and elementary education

(from kindergarten to Class VIII) of equitable quality

as implied either by the Constitution under Supreme

Court’s Unnikrishnan Judgement (1993) or even the

much diluted 86th Constitutional Amendment

(2002);16

Third, education is not aimed at building a con-

scious citizenship for a democratic, socialistic, egalitar-

ian and secular society. Instead, it is synonymous with

literacy-numeracy and life skills (mostly confined to sex-

ual behaviour) required for social manipulation, mind

control and regimentation for advancing the market

economy; 

fourth, the school system may comprise parallel

layers of inferior quality education for various sections

of society, thereby becoming a multi-layered school sys-

tem. This conception will directly amount to denial of

quality education to the under-privileged masses lacking

capacity to pay17; and 

fifth, education is a commodity that can be traded

in the global market and offered for WTO negotiations. 

The Jomtien Declaration dominated policy formu-

lation and educational planning in several developing

countries throughout the 1990s. A decade later, the

Dakar Framework (2000) further elaborated and rein-

forced the basic premises of the Jomtien Declaration.

The Indian government kowtowed to continue the neo-

liberal agenda. As the DPEP was about to end within

the next 3-4 years, this implied that the indian gov-

ernment was ready to carry forward the dpEp

package, along with its lacunae and failures, into the

then emerging Sarva Shiksha Abhiyan (SSA),

thereby ensuring that the neo-liberal framework will

continue to determine the future policies. 

At the September 2000 Millennium Summit, the

IMF-World Bank, along with the Organisation for Eco-

nomic Co-operation and Development (OECD) and

the UN agencies, devised a set of eight Millennium De-

velopment Goals (MDGs). In line with the Jomtien-

Dakar Framework, one of the eight goals directly

relating to education reiterates the agenda of

“achiev[ing] universal primary education.” 

The comparison between the Constitution and the

Jomtien Declaration equally applies to the MDGs, if not

even more. Yet, the Indian government has circumscribed

educational planning and financial allocations within the

highly diluted norms set by the MDGs, as indicated

below:

“ . . . it is imperative to give good quality elemen-

tary education to all children in the age group of 6-14

years. Policies and programmes in this direction are also

necessary for honouring the country’s commitment

to the ‘millennium development goals’ and ‘educa-

tion for all’ … for increasing public expenditure on ed-
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ucation to six percent of GDP and for universalising el-

ementary education at the national level. (emphasis

added)”18

What is worse is the stance of the internationally

funded and high profile NGOs who are eager to sub-

stitute the EFA-MDG framework in place of the concep-

tually far more powerful founding document of the Indian

Republic!

STrUCTUrAl AdjUSTmEnT: 

ThE hiddEn AgEndA of privATiSATion

What the country needed in 1991, when the new eco-

nomic policy was announced, was a firm resolve to first

rapidly fill up the cumulative gap resulting from con-

tinued underinvestment since the Kothari Commission

(1966) and then maintain the investment level of six

percent of GDP. To be sure, this was just about begin-

ning to take place, as is evident by the steady rise in ed-

ucational expenditure soon after the 1986 policy, as a

result of the public pressure. Yet, what the World Bank

persuaded India to do in the 1990s was precisely the

opposite. The long-awaited agenda of systemic trans-

formation in education in the 1986 policy, though only

partial and hesitant, was given up after 1991 and re-

placed by a set of un-researched, untested and arbi-

trary schemes or projects assisted and sponsored by

the World Bank, UN agencies and a host of other in-

ternational agencies. The undeclared but operative

strategy in such schemes and projects was to let the vast

government education system (from schools to universities)

A  C O M B A T  L A W  A N T H O L O G Y346

Table 1 (a)
External Assistance to DPEP

Table 1 (b)
Assistance to All Externally Aided Education Projects of MHRD*

Years National GDP Total Exp. on  External Assistance External Assistance  External Assistance 
(Rs. in lakh crores) Education (Rs. in crores) as percent tance as percent

(Rs. in crores) of FGDP of Total Exp. 
on Eduction

1999-2000 17.62 74,816 729.1 0.04 10.97
2000-01 19.18 82,486 947.6 0.049 1.15
2001-02 20.82 79,866 1,210.0 0.058 1.52

Years National GDP Total Exp. on  External Assistance External Assistance  External Assistance 
(Rs. in lakh crores) Education (Rs. in crores) as percent tance as percent

(Rs. in crores) of FGDP of Total Exp. 
on Eduction

1999-2000 17.62 74,816 682.8 0.039 0.91
2000-01 19.18 82,486 858.3 0.045 1.04
2001-02 20.82 79,866 1,100.0 0.053 1.38

* ‘All Externally Aided Projects’ of the Ministry of HRD include DPEP, Shiksha Karmi (Rajasthan), Mahila Samakhya (Gujarat,
U.P., Bihar & Karnataka), Lok Jumbish (Rajasthan) and GoI-UN Programme (Selected Blocks) as well as others.
Source: 
(i) Economic Survey 2002-03 to 2004-05, Ministry of Finance, Govt. of India.
(ii) Analysis of Budgeted Expenditure on Education, 1999-2000 to 2001-02 and the next two years, Ministry of HRD, Govt. of
India, Analytical Table Nos. 1.
(iii) Tilak, JBG (2003), A Study on Financing of Education in India with a Focus on Elementary Education, South Asia EFA
Forum, NIEPA, New Delhi, May 2003, Table 31 



starve of funds and, consequently, deteriorate in quality. As

the school quality would decline, resulting in low learn-

ing levels, the parents, even the poor among them,

would begin to withdraw their children from the sys-

tem. A sense of exclusion from the socio-economic and

political space would prevail. 

When the children are either ‘pushed out’ of the

schools or decide to ‘walk-out’ in protest against the

poor quality and irrelevance of education (no child

ever drops out, the official or World Bank claims

notwithstanding!), two possibilities would emerge.

First, low fee-charging unaided private schools (recog-

nised or unrecognised) would mushroom to meet the

new demand. Second, the government would have an

alibi for closing down its own schools. The consequent

low enrolment in government schools would be

claimed as the ground for declaring them ‘unviable’.

The school campuses could then be converted into

commercial ventures such as the fee-charging elite pri-

vate schools or the shopping malls, especially in urban

areas, as is the emerging phenomenon all over the coun-

try. Yet, closure of government schools would be un-

abashedly termed “rationalisation” of the school system

in the official reports19.

Let us summarise the hidden agenda of privatisa-

tion. The World Bank-UN strategy essentially com-

prised three sub-strategies, viz., i) convert the school

system into a multi-layered system with several inferior

quality parallel layers; ii) dilute norms and standards in

the government schools pertaining to infrastructure and

other such essentials of quality education (see Table 2);

and iii) close government schools under the pretext of

‘rationalisation’.

World BAnk’S dpEp: ThE ASSAUlT  

Although claiming to be located in the 1986 policy, the

District Primary Education Programme (DPEP) was,

in fact, embedded in the Jomtien Declaration. Begin-

ning in 1993-94 with 42 districts in seven states in

Phase I, the DPEP had steadily spread its coverage to

almost half of India’s districts in 18 states (about 280

districts) by the time its third and the last phase was ini-

tiated in 2002-03. 

During this short period, the programme was able

to inflict a major damage to the school system. The fol-

lowing is a list of the outstanding damages that can be

identified:

w Reduced the holistic goals of education to liter-

acy-numeracy and questionable life skills;   

w Diluted the commitment of the Constitution as

well as the 1986 policy for early childhood care,

pre-primary education and eight years of ele-

mentary education (kindergarten to Class VIII)

to five (or less) years of primary education (Class

I-IV in several states or I-V in others), with a

major adverse impact on the policy norms of lo-

cating an elementary school in proximity to a

habitation20;

w Dissociated curricular and pedagogic planning of

the lower primary education from that of the

upper primary, secondary and senior secondary

education, thereby leading to fragmentation of

school education and its knowledge framework;

w De-linked, both conceptually and operationally,

the issue of access to education from quality of

education, thus distorting educational planning; 

w Introduced parallel layers (parallel to the main-

stream formal schools) of relatively inferior qual-

ity such as the alternative school, education

guarantee centres and a variety of non-formal ‘fa-

cilities’. This resulted in a multi-layered pri-

mary education system wherein each layer was

meant for a separate social segment;

w Systematically replaced the regular teacher with an

under-qualified, untrained and underpaid

person appointed for short-term contract a

para-teacher. This led to fragmentation of the

teacher cadre, lowering of status and weakening

of teachers’ democratic movements (now being

substituted by ICT-based NGO-managed and in-

ternationally funded teachers’ networks!);

w Violated the 1986 policy Operation Blackboard

norms of ‘at least three teachers and three class-

rooms per primary school’ (along with a veran-
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dah and separate toilets for girls and boys) by in-

troducing the dubious notion of multi-grade

teaching wherein one teacher is trained to perform

the ‘miracle’ of teaching five classes simultaneously

in one classroom!

w Diluted the infrastructural, teacher-related, cur-

ricular and other norms and standards, approved

under the 1986 policy, pertaining to quality of

education (see Table 2);  

w Institutionalised discrimination against the SCs,

STs, most OBCs (Other Backward Classes) and

Muslims21, particularly the girls among them,

since the introduction of parallel layers, para-

teachers and multi-grade teaching adversely af-

fected these sections of society;

w Promoted a money-oriented culture, quite alien

and also undesirable to the education system, by

lavishly paying hefty honoraria and consultation

fees to all and sundry, including the questionable

joint review missions (JRMs); this has caused ir-

revocable damage since all such academic contri-

butions were invariably made during the

pre-DPEP phase either on official duty or on an

entirely voluntary basis (with reimbursement of

only travel and contingent expenses); it would

be quite difficult, if not impossible, to reverse

this mal-practice, once the project-based external

assistance is withdrawn;

w Rendered the departments of education in state

governments superfluous by setting up parallel

NGO-type structures for channeling finance and

governance of DPEP (and later SSA) and divert-

ing political and administrative attention away

from not only the publicly-mandated depart-

ments but also SCERTs, DIETs and other state-

level institutions of educational research,

curricular planning and textbook development,

teacher training and innovation. This has caused

much confusion in governance, planning, budg-

eting, assigning personnel and public accounta-

bility;

w Undermined the in-built systems of accountabil-

ity, monitoring and evaluation of the pro-

grammes and projects. A farce of high profile

and expensive joint review missions (JRMs),

with participation of foreign experts22, was built

up during DPEP whose cost was also charged to

the loan account, payable by India, but whose

methodology and reports have never been sub-

jected to public scrutiny.23 Several Indian experts

in JRMs have reported that their reports were

‘doctored’ by the ‘debriefing’ authorities in the

state capitals, ignoring their protests. At the end

of the project duration, both the World Bank

and the governments (Centre and/or state)

would quietly move on to the next project (in

this case, SSA) without ever publicly assessing

how far the original targets have been achieved

and, in case of failure, without objectively

analysing the causes thereof. 

The above story of DPEP is hard to believe. An in-

dependent academic assessment of DPEP by a collec-

tive of university-based academics led them to make the

following observation:

“Behind the smokescreen then is a vivid story of

the rollback by the state, of contracting commitments

for formal education, of the dismantling of the existing

structures of formal education, proliferation of ‘teach

anyhow’ strategies, a thrust on publicity management,

and a neo-conservative reliance on community.”24

This story did not end with DPEP but continues

to date, by being internalised in the government’s flag-

ship Sarva Shiksha Abhiyan programme. The common

link between DPEP and SSA is ofcourse the World

Bank and its allies such as DFID, European Commis-

sion and others, which together contribute 35-40 per-

cent of the SSA plan.

impACT of WB poliCiES 

on EdUCATion SySTEm

The following retrogressive policy changes relating to

the entire education system (including secondary and

higher and technical/professional education) under the

influence of the World Bank-UN intervention may be

listed: 

A. General and conceptual impact

i) The goal of education excludes building a dem-

ocratic, egalitarian, just, secular and enlightened

society. Instead, education has become an instru-

ment for only improving productivity, promot-

ing consumerism and establishing market

control over knowledge and the public mind

such that every human being becomes a ‘useful’

resource for the global capital.25

ii) Knowledge is not a heritage of humankind

meant for optimising human welfare but a
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saleable commodity for profit, subjugation and

hegemony in the hands of the capitalist class. Ed-

ucational development is not guided by the

framework of either universal human rights or

fundamental rights under the Indian Constitu-

tion but by the global market framework. Dem-

ocratic structures of policy formulation and

decision-making are either being by-passed or

dismantled altogether.26 The State is steadily ab-

dicating its constitutional obligation towards ed-

ucation and letting market become the

unregulated “service provider” of education

from pre-primary to higher and technical/ pro-

fessional levels. Schools, colleges and universities

are becoming “service providers” and students

their “consumers”. In this “provider-consumer”

relationship, every student must eventually pay

“user charges” which implies payment of the full

cost of the “educational service”.

In contradiction to the Constitution, education of

equitable quality is no more the objective of educational

planning. Instead, the quality of education shall be de-

termined by the paying capacity of the student.

A common space for children from culturally di-

verse and economically disparate backgrounds to so-

cialise and grow together is no more considered either

desirable or feasible. This shift violates the logical foun-

dation of publicly funded free and quality education

system that has been the basis of capitalist development

of the advanced countries.

Using the questionable rate of return theory, pri-

mary (or elementary) education is juxtaposed against

higher education while allocating public funds. This un-

dervalues as well as negates the critical role of higher

education in creation and transaction of knowledge,

thereby making developing countries dependent on the

advanced countries for their ‘knowledge economies’.

In higher education, only those disciplines will be

supported through public funding which, at present,

do not have any market value. The disciplines which

have a market value shall receive no public support

whatsoever as the market is expected to promote such

disciplines. This implies that profit will determine the

character of knowledge.

Jomtien Declaration’s insistence on developing

only “observable and measurable targets” have been

used to trivialise the goals of education and distort the

curriculum, pedagogy and testing in violation of the

spirit of the Constitution. This behaviourist prescrip-

tion reflected in the MLLs is what has adversely im-

pacted upon DPEP and SSA. 

In the name of social participation, the Jomtien

Declaration has provided for the State to ‘devolve’ re-

sponsibility to NGOs, private companies and even re-

ligious bodies.27 Keeping in mind the fund-driven

nature of NGOs, profit-motivation of corporate houses

and rising religious fundamentalism, this stance of the

Jomtien Declaration has dangerous implications.

B. Specific impact on school education

i) A multi-layered school system is being built-up

through a series of arbitrary and short-lived

schemes and projects instead of building a pub-

licly funded common school system functioning

through neighbourhood schools.28

ii) The public expenditure on education as percent

of GDP has been declining steadily since 1990,

except for a two-year period from 1999-2001

(Fig. 1). The level of expenditure as percent of

GDP in 2005-06 was as low as it was before the

1986 policy. This decline took place despite the

levying of two percent educational cess29 by the UPA

government and almost one-third of funds for SSA

coming from international agencies, including the

World Bank. Clearly, the SAP displaced both the

1986 policy and UPA’s national common mini-

mum programme which had resolved to raise

educational expenditure to at least six percent of

GDP.

iii) In Fig. 1, attention is drawn to the rise of edu-

cational expenditure as percent of GDP during

the two-year period of 2006-08, i.e., from 3.5

percent of GDP to 3.7 percent. This rise is defi-

nitely not due to any rise in expenditure on SSA

(i.e. elementary education) as during 2007-09

the central government’s allocation for SSA de-

clined in absolute terms, a trend that is also evident

successively in the third year (2009-10 interim

union budget presented before the general elec-

tions). The rise noted above during 2006-08 pe-

riod can be explained on the following three

grounds:

(a) Increasing the number of seats (along with all

the contingent facilities including faculty) for the

upper castes in professional institutions as a

compensatory measure for the reservations pro-

vided to OBCs in these institutions;
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(b) Providing for a set of high profile central univer-

sities, IIT, IIMs, IIITs and IISERs for the se-

lected elite to serve the global market while the

majority of higher educational institutions shall

continue to be in poor shape due to paucity of

funds; and

(c) Opening 6,000 model higher secondary schools

(2,500 of which shall be in PPP mode) for the

selected few at the Block-level (a continuation of

the Navodaya Vidyalaya model) without ensur-

ing education of equitable quality for all at the

secondary level.

Interestingly, the afore-mentioned rise exposes

the so-called ‘inclusive’ agenda of the xi plan

wherein only those will be included whose in-

clusion will be in the interest of the neo-lib-

eral capital and the global market. 

iv) Declining public expenditure in school educa-

tion implies gradual deterioration of infrastruc-

ture, poor pupil: teacher ratio, attrition of

curriculum, lack of textbooks and teaching aids

and also fall in the standards of teacher training

institutions. This will predictably result in low

learning levels which the World Bank and inter-

nationally funded NGOs (PRATHAM’s ASER

Report, Mumbai, January 2006) have promptly

documented as if they were waiting for the evi-

dence of poorly functioning government schools

to appear.30 This deterioration in the quality of

government schools provides the essential

groundwork for privatisation and commerciali-

sation of school education.

v) In order to promote privatisation, the govern-

ment resists public pressure for legislative action

to set minimum norms and standards or for in-

stituting credible systemic reforms in the gov-

ernment schools. This must be the logic behind

the central government’s considerable delay in

passing the law for implementing fundamental

right to education as required under Supreme

Court’s Unnikrishnan Judgement (1993) or

even the diluted Article 21A of the 86th Consti-

tutional Amendment (2002). The norms and

standards proposed in the schedule of ‘The

Right of Children to Free and Compulsory Ed-

ucation Bill, 2008’ (passed in Rajya Sabha in

July 2009) are a major compromise with the

quality of education – not an unsurprising con-

sequence of World Bank’s neo-liberal assault.31

vi) The existing school regulation laws are being

gradually diluted or withdrawn all together, as

also implied in the aforesaid bill wherein the du-

ties of the State do not include regulation of the

fee structure and other aspects of the functioning

of private schools.     

vii) In the case of urban government schools, located

on land carrying high market value, a policy of pub-

lic-private partnership is already in place in order to

transfer their assets to the private capital, even with-

out waiting for the pretext of deterioration of their

quality and consequent fall in enrolment.

viii) Primary education of five years or less is increas-

ingly being viewed as the desired end objective

for the children of the masses and this should re-

place elementary education of eight years, guar-

anteed under the Constitution, to be followed

by skill development courses for serving the

global market. 

ix) Only those children who are either high ‘per-

formers’ or ‘achievers’ in competencies needed

by the market or those whose families can afford

the cost of education shall be allowed to proceed

beyond primary education. For the rest, access

will be confined to vocational skills so that they

can serve the needs of a hierarchically controlled

market-driven economy. The XI Plan proposal of

setting up 6,000 model schools is precisely in

fulfillment of this purpose, so that the high ‘per-

formers’ or ‘achievers’ from among the poor

could be identified by screening and then honed

for the global market.32

x) Parallel layers of education of varying quality

shall be the only educational facilities provided

to more than half of India’s children. SSA, pat-

terned after World Bank’s DPEP, is designed to

achieve this purpose.

xi) Public-funded teacher training institutions are

being allowed to deteriorate and be replaced by

private institutions. Well-trained teachers shall

be available only for private schools. Regular

trained teachers in government schools shall be

replaced by ‘para-teachers’. This, too, is the guid-

ing theme of SSA. The financial estimates for

implementing ‘The Right of Children to Free

and Compulsory Education Bill, 2008’ are also

based on this logic.33
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xii) Programmes like bridge courses and ‘back-to-

school camps’, as provided for in SSA, shall be

encouraged for the present as sops for the

masses, even though they hardly provide access

to functioning schools.

xiii) In the name of ‘English-medium’ schools, the

majority of the children will be deprived of the

power to articulate their thoughts in either their

mother tongue or English, thereby resulting in

lack of subject knowledge, critical thinking, cre-

ativity and, therefore, also general democratic

consciousness. Given the inferior quality educa-

tion, the only option for them will be to acquire

some marketable vocational skills and join the

hierarchically exploited skilled workforce in the

global market.

xiv) Those who manage to cross the barrier of senior

secondary education will be able to access higher

and technical/professional education in private in-

stitutions only with bank loans subsidised through

public funds. This is yet another camouflaged form

of public-private partnership. In order to be able to

return the loan following completion of education,

these specially selected ‘high achievers’, too, will be

compelled to mechanically contribute to corporate

growth without ever being able to reflect upon the

contribution they would be making to enhance the

capacity of the neo-liberal capital to further exploit

the global resources. The market objective of having

an ‘intellectually vibrant, creative and technologi-

cally competent’ elite segment of society but entirely

subservient, regimented and ideologically co-opted

could not have been better achieved!

xv) Parallel institutional structures for financing and

managing education are being created outside the

government such that the State’s role may be

made superfluous.34

xvi) Using the rhetoric of decentralisation and ‘com-

munity’ participation, the legitimate functions of

the government are being hurriedly ‘devolved’ to

the Panchayati Raj institutions and other local

bodies without ensuring that (a) the govern-

ment’s obligation for adequate financing of ed-

ucation is fulfilled; (b) the local bodies have the

necessary vision, administrative acumen or the

legal powers to meet even the minimum chal-

lenges; and, more importantly, (c) the caste-rid-

den, patriarchal and generally retrogressive

character of these bodies will not be counter-pro-

ductive. While resisting legislation to guarantee

fundamental right to education of equitable

quality and to institute a common school system,

the State shall have no hesitation whatsoever to

legislate to transfer its constitutional obligations

to the local bodies for which World Bank shall

make available both direct and indirect funding.

The real agenda behind all this is to dilute the role

of the State and to enable the local bodies to di-

rectly negotiate and sign MoUs with World Bank.

An identical process has already begun in several

states by paving the way for privatisation of nat-

ural resources like land, forest and water. The

next is the turn of about 1.2 million government

schools when the local bodies in urban/rural areas

shall be persuaded by the World Bank to transfer

their assets for privatisation.

miniSCUlE invESTmEnTS And 

diSproporTionATE inflUEnCE 

In spite of the high profile character of the externally

assisted projects such as DPEP, the finance provided by

them is miniscule, if not just outright ridiculous. From

1999-2000 to 2001-02, for example, when external as-

sistance to DPEP was at its peak, the external assistance

ranged between 0.039 percent and 0.053 percent of

GDP respectively. For all externally assisted educational

projects put together, it was only marginally higher (see

Tables 1a,b). Even as percentage of the total expendi-

ture incurred on education by the Centre and the states

together, the external assistance ranged between 0.9

percent and 1.5 percent. Yet, we have seen in the pre-

ceding sections how the World Bank and other inter-

national agencies managed to dilute and distort both

the constitutional vision of education and the 1986 pol-

icy passed by Parliament.35

What further evidence is required for the steady at-

trition of india’s sovereignty that has been taking

place since 1991?

The disproportionate influence exercised by the World

Bank and its allied agencies required a two-fold strategy.

First, the quality of school education was made to deterio-

rate by diluting the norms relating to various critical pa-

rameters. The comparison of the norms, as per the 1986

policy, recommended by the government of India’s expert

group (1999) and the SSA norms (one-third of SSA funds

come from World Bank and allied agencies) shows how
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SAP conditionalities were dictating terms for educational

planning and allocations. 

The second strategy emerged out of the ‘knowledge

agenda’ of the global market. For this purpose, the World

Bank has carefully funded research, project evaluation and

appraisal, consultancy, publications and international ex-

change of academia in order to co-opt intellectuals in its

neo-liberal project, prevent generation of counter-

knowledge and thereby subtly modulate the political

economy of knowledge. The market control over gen-

eration, character, content and distribution of knowl-

edge is certainly the most powerful method of

manipulation and regimentation of the public mind,

policies and critique, thereby maintaining the hege-
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Table 2
Dilution of Norms and Standards in Elementary Education
the neo-Liberal strategy for demolition of the government school system

No. Norms Expert Group SSA

1. Pupil:Teacher Ratio 1:30 1:40

2. Av. Monthly Salary of Teachers Primary – Rs. 5,000
Upper Primary – Rs. 6,000

Rs. 3,000

3. Enrolment in Private Schools NIL 15 percent

4. Parallel Layers of Inferior Quality
Schools 

NIL A major role for Alternative Schools
& EGS Centres

5. No. of Additional Teachers Required 35.6 lakh (minimum of 3 teachers
in each primary school)

11.5 lakh (minimum of 2 teachers
in each primary school)

6. Total No. of Classrooms Required 43 lakh (minimum of 3 rooms in
each primary school)

11 lakh (minimum of 2 rooms in
each primary school)

7. Free Uniforms, Scholarships, DIETs Provision made Not provided

8. Integrated Education Development:
Cost per Disabled Child

Rs. 3,000 Rs. 1,200

9. a) Grant per School Primary – Rs. 3,000 Upper Pri-
mary – Rs. 5,000

Rs. 2,000

10. b) Grant per Teacher Primary – Rs. 500 Upper Primary
– Rs. 700

Rs. 500

11. (a) + (b): Financial 
Implication

Rs. 670 crores Rs. 395 crores

12. c) Teaching-Learning Equipment: Rs. 1,029 crores Rs. 402 crores

Source: Tilak, JBG (2003), A Study on Financing of Education in India with a Focus on Elementary Education, South Asia
EFA Forum, NIEPA, New Delhi, May 2003, Appendix A.1 and A.2.



mony of the global capital over world’s natural and

human resources. The people’s movements need to deci-

pher this epistemic challenge of the global market forces

and imperialist globalisation with a view to not only resist

it but also to build a political programme of emancipa-

tive knowledge dedicated to human welfare and peace.

AlTErnATivE viSion

The only known option for the people of India is to

struggle for establishing a fully publicly funded com-

mon school system based on neighbourhood schools

(CSS-NS). Such a system exists in several of the ad-

vanced economies of the world, including the G-8

countries. However, while envisioning such a system,

we have to be careful that the Indian version is not a

poor carbon copy of what exists in the advanced

economies. For this, one has to ensure that it is conceived

in consonance with the socio-economic, cultural and histor-

ical conditions of each geo-cultural region of the country,

while sharing a broadly common vision of education

rooted in the Constitution. 

The CSS-NS implies a heterogeneous classroom

representing the diversity (along with disparity) prevail-

ing in the neighbourhood. Only then, all sections of so-

ciety, including the most powerful, will have a vested

interest in improving the government school system. The

neighbourhood school needs to be envisioned as a com-

mon public space where children of diverse backgrounds can

study and socialise together. This is a pre-condition in a so-

ciety like ours for forging a sense of common citizenship.

Therefore, the CSS-NS has the potential of becoming a

powerful means of promoting solidarity in the working

class for undertaking democratic struggles for social

transformation. 

Also, can there be a fundamental right to unequal

and inferior quality education? Does the Constitution

permit a fundamental right to education that violates the

principles of equality and social justice enshrined in Ar-

ticles 14, 15(1) and 16? Naturally, do not. Given this, do

we have any option other than the CSS-NS that will be

in conformity with the vision of education emerging

from the Constitution?

Some of the salient features of the CSS-NS could

be spelt out as follows:

a) The entire school system is to be conceived such

as to guarantee through an unambiguous legis-

lation entirely free education of equitable quality

from kindergarten to Class XII.

b) All schools shall have a common set of minimum

norms and standards pertaining to infrastructure,

quality of teachers, teacher recruitment, pupil:

teacher ratio, educational aids, ICT facilities, li-

braries and laboratories, facilities for music, fine

and performing arts and sports; in the present cir-

cumstances, for want of a better model, we can

say that no school shall have norms and standards

lower than those of Kendriya Vidyalayas, while

striving for even better norms.

c) Each school, state-funded or otherwise, shall be

required by law to act as a genuine neighbour-

hood school such that all children residing in its

neighbourhood, irrespective of class, caste, reli-

gion, gender, language or disability (mental or

otherwise), shall be admitted therein and study

and socialise together without any discrimina-

tion whatsoever.

While delimiting the neighbourhood, the invio-

lable guiding principle for the prescribed authority shall

be to optimise socio-cultural diversity.

d) Although CSS-NS shall be entirely state-funded,

the governance shall not be state-controlled. The

role of the State shall be limited to policy-mak-

ing, legislating, guaranteeing adequate funding

and monitoring.

e) CSS-NS shall have a system of governance that

will be decentralised, democratic, flexible, trans-

parent and accountable to the public, particularly

to the parents. A carefully balanced and incre-

mental devolution of powers will have to be un-

dertaken while keeping in mind the role of the

local bodies under the 73rd and 74th constitu-

tional amendments. A structured space for ade-

quate participation in decision-making will have

to be ensured through legislation for women,

SCs, STs, OBCs and other sections in proportion

to their representation in the body of parents as

well as the community.

Within a broadly common national curriculum

framework, clusters of schools at the level of a

district/block or even sub-block level shall have a struc-

tured and negotiated space for flexibility to innovate at

the level of curriculum, texts, pedagogy and evaluation

parameters, as long as this is periodically reviewed in a

democratic manner. 

All schools shall follow a common language educa-

tion policy based on a set of linguistically and pedagog-
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ically sound principles and aimed at optimising the

child’s capacity to think, learn and articulate. The CSS-

NS shall recognise the powerful pedagogic role of

mother tongue as part of multi-linguality of the Indian

child in acquiring knowledge and learning languages

other than one’s mother tongue. This, of course, includes

learning of the state language at an appropriate stage but

does not permit the prevailing assumption that the state

language is the mother tongue of every child living in

the concerned state (Article 350A must also be re-

spected). Equal opportunity for learning good quality

English and ability to use it as a means for acquiring

higher knowledge will certainly have a legitimate space

within this framework but not for imposition, discrimi-

nation or substitution of the child’s cultural identity and

historical ethos. 

All schools shall provide equitable infrastructural

and pedagogic space for the disabled children to study

and socialise in common classrooms, irrespective of the

nature of disability. All necessary support systems and ed-

ucational aids will have to be guaranteed in each and

every school as a fundamental right of all disabled chil-

dren. Capacity to fulfill this objective is to be viewed as

a test of the pedagogic and cultural sensitivity of the

CSS-NS. Special classes/ schools or home-based educa-

tion will be sought as only the last options.

The entire epistemological (related to the genesis,

sources and character of knowledge), cultural and ped-

agogic framework of teacher education needs to be crit-

ically reviewed, radically restructured and creatively

re-synthesised in order to meet the challenge of build-

ing the CSS-NS. A new vision of teacher and teacher

education is long overdue. This indeed is to be envis-

aged as a pre-condition for moving towards CSS-NS

and, therefore, allows no compromise whatsoever.     

Private schools can exist as long as they act as

neighbourhood schools and accept all other aforesaid

obligations, in the same manner, as do the state-funded

schools. In CSS-NS, there is adequate space for philan-

thropy, flexibility and creativity but not for hegemony

(cultural or otherwise), subjugation or profiteering.

Critical pedagogy to guide the transformation of

the present multi-layered hierarchical school system into

CSS-NS, since it implies much more than structural

change; it implies an education that liberates the child’s

mind, enabling her to resist injustice, deconstruct capital-

ism and neo-liberalism and struggle for social transforma-

tion.

ConClUding rEmArkS

There is an adequate ground for contending that the

fundamental right to education can be gained only

through a publicly funded common school system

based on neighbourhood schools as envisaged above.

Resisting commoditisation of education and its inher-

ent knowledge is integral to the agenda for moving to-

wards this goal. Further, changes in school education

are envisaged organically as part of changes in the entire

education system, including higher, vocational and pro-

fessional. In this sense, the struggle for building the

common school system is simultaneously a struggle for

epistemic and social transformation as well. To be sure,

this struggle is also a part of the growing movement in

the country against imperialist globalisation and for re-

deeming India’s democracy, sovereignty and role of pro-

ductive labour and knowledge in creating an egalitarian

and just society.       

–May-August 2009
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Endnotes

1. Although amended through the 86th Constitutional
Amendment (December 2002), the original Article 45
still holds since the aforesaid Amendment has not been
notified as yet (i.e. as of February 2009).

2. See Report of the Committee for Review of NPE-1986
(1990), Govt. of India, Sections 5.1.1 to 5.1.6 and
6.1.1 to 6.1.3 along with the related recommendations.

3. The Part IV of the Constitution comprises the Directive
Principles of State Policy that are not “enforceable by
any court” but are “nevertheless fundamental in the
governance of the country” and the State is duty bound
to “apply these principles in making laws” (Article 37).
In contrast, the Part III comprises Fundamental Rights
that are enforceable in the courts. However, underlining
the criticality of Part IV, the Supreme Court ruled in its
Unnikrishnan Judgment (1993) that whereas the Part
IV provides the goals of the Constitution, the Part III
provides the means to achieve these goals.

4. This estimate is arrived at by adding the government-
reported number of children in the “non-enrolled” cat-
egory to the number of the so-called ‘drop-outs’ by
Class VIII (Selected Educational Statistics, MHRD,
Govt. of India, 2004-05).

5. The global research on language education, including
research in India, is documented in NCERT’s National
Focus Group Position Paper on ‘Teaching of Indian
Languages’ (NCERT, New Delhi, November 2006)
which also makes profound recommendations on how
to incorporate multi-linguality as a guiding principle for
a coherent and pedagogically sound language education
policy in India.

6. This phase of the Right to Education discourse has been
documented in the background paper presented at the
‘Convention on Education as a Fundamental Right’, or-
ganized by the Department of Education, University of
Delhi, Delhi, December 18, 1997 (Dr. Manmohan
Singh represented the Congress Party in this Conven-
tion along with the senior leaders of other political par-
ties as well).

7. For detailed analysis, see this author’s papers entitled,
‘Political Economy of the Ninety-third Amendment
Bill’, MAINSTREAM, December 22, 2001, New
Delhi, pp. 43-50; ‘C for Commerce’, TEHELKA, June
14, 2008, pp. 44-45,
http://www.tehelka.com/story_main39.asp?filename=c
r140608cforcommerce.asp 

8. See Footnote 5.
9. This exercise was pushed by a retired Director (an NRI)

of the UNESCO Institute of Education, Hamburg,
Germany.

10. Although the NCERT was made to publish the Min-
istry’s report on MLLs, it did not advocate this idea
until the National Curriculum Framework was re-writ-
ten in 2000 under the NDA government. By this time,
the neo-liberal agenda had started dominating the
thinking of the India Inc.

11. DPEP Guidelines, Ministry of HRD, Govt. of India,
Ch. III, p. 21, May 1995; Dhankar, Rohit, Seeking
Quality Education: In the Arena of Fun and Rhetoric,
in Seeking Quality Education for All: Experiences from

the District Primary Education Programme, Occasional
Papers, The European Commission, June 2002 and
Lessons to Learn, Seminar, No. 436, December 1995.

12. See Report of the NPE-1986 Review Committee (i.e.
Acharya Ramamurti Committee), Ministry of HRD,
Govt. of India, Ch. IV, Section E, p. 100, 1990.

13. Sadgopal, Anil, A Post-Jomtien Reflection on the Edu-
cation Policy: Dilution, Distortion and Diversion, in
The Crisis of Elementary Education in India (Ed. Ravi
Kumar), SAGE Publications, New Delhi, pp. 92-136,
2006.

14. The agenda of privatization and commercialization of
education inherent in this innocuous looking notion of
‘partnership’ has after the passage of 17 years appeared
in India’s XI Five Year Plan in the form of ‘Public-Pri-
vate Partnership’ (PPP) wherein the Indian State will
transfer public funds and other critical resources (e.g.
land), apart from legitimacy and credibility, to the pri-
vate capital for commoditization of education. This is
now the central theme of the XI Plan. In a subtle en-
dorsement of PPP, a suggestion has even been made to
set up “10 IIT-IIM level national institutes of teacher
education” in PPP mode (Krishna Kumar, Partners in
Education?, EPW, 19 January 2008, p. 11). See this au-
thor’s detailed interview in Hindi entitled, Sarvajanik-
Niji‘Saajhedaari’ Ya Loot, SHIKSHA-VIMARSH,
Jaipur, Rajasthan, January-April, 2008, pp. 68-96. See
also Footnote 27.

15. For instance, the Karnataka state government has con-
stituted a World Bank-assisted body under Wipro’s
Azim Premji Foundation chairpersonship to advise on
policy matters and also invited the same corporate
group in 2007 to set up SIEMAT, a formal institutional
structure for policy formulation relating to educational
governance and teacher training - a move presently
stalled due to public protests. See also Footnote 28. 

16. In contrast, USA provides entirely free education from
kindergarten to class XII which includes free textbooks,
stationery, teaching aids (including computers), tests,
co-curricular activities, games and sports, bus transport
and lunch. Several other G-8 countries also provide free
education.

17. The ‘alternative modes of finance’ for primary education
suggested by the World Bank-UN collective in its Back-
ground Paper (Annexure 2, p. 146) on the Jomtien
Declaration include private schools and user charges;
h t t p : / / u n e s d o c . u n e s c o . o r g / i m -
ages/0009/000975/097552e.pdf 

18. Economic Survey 2007-08, Ministry of Finance, Gov-
ernment of India, Section 10.25, p. 249.

19. In 1999, the District Collector of Indore (Madhya
Pradesh) in his report to the state’s Chief Minister used
the term ‘rationalisation’ to justify the closure of 30 gov-
ernment schools in the Indore city which were later
turned into commercial ventures or police stations. Nei-
ther the Collector nor the Chief Minister expressed any
concern about where had the children gone who had ei-
ther entered low fee-charging private schools in the
neighbourhood or given up on education altogether!

20. The 1986 policy norm for elementary school (Class I-
VIII) would require this to be established within three
km of each habitation, while also ensuring that every
habitation would have access to a lower primary school
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within one km. More than half a dozen states like Ma-
harashtra, Gujarat, Karnataka, Andhra Pradesh, Megha-
laya and Assam have primary schools ending at Class
IV, thereby denying rural children access to Class V
within one km of their habitation. This critical issue of
school mapping was entirely ignored by the DPEP. In
contrast, the Report of Bihar’s Common School System
Commission (2007) examined this issue and worked
out its implications in terms of the size of the elemen-
tary schools, the primary: middle school ratio and the
consequent increased financial allocations in order to
ensure Fundamental Right to elementary education.
This policy gap in Bihar noted in the Commission’s re-
port in 2007 is despite the implementation of the UN-
assisted Bihar Education Project since 1990 and the
World Bank-assisted DPEP since 1997.

21.  Considered as being largely equivalent to the poorer
sections among OBCs, as per the Sachar Committee
Report (2007).

22. The basis of selection of foreign experts for the JRMs
and their academic credentials have been solely in the
domain of the World Bank or their allied international
funding agencies. Even more importantly, the value of
the contribution made by the foreign experts to JRMs
is highly questionable in light of their rushed visits, ab-
sence of scientific planning, unfamiliarity with the com-
plex local conditions and lack of transparency of their
findings or reports.

23. Even the MoU signed between the World Bank and
Govt. of India has never been made public.

24. Krishna Kumar et al, 2001, Economic and Political
Weekly, 36 (7), 560-568.

25. In this instrumentalist paradigm, in the case of women,
education is primarily expected to lower infant and child
mortality rates, reduce fertility rates and improve house-
hold nutrition and health (see Primary Education in
India, World Bank, Allied Publishers Limited, New
Delhi, 1997, pp.  30-31, 39).

26. The proposal of school vouchers and Public-Private
Partnership in education entered the XI Five Year Plan
without such recommendation by either the CABE or
any of its seven sub-committee reports in July 2005, in
spite of the CABE being the highest democratic con-
sultative structure (with representation of all state/UT
education ministers, central educational authorities, aca-
demicians, writers, artists and social activists) for policy
advice in education. See also Endnote 15.

27. In June 2007, the HRD Ministry engaged the Global
E-schools & Communities Initiative (GeSCI), a con-
glomerate of Ireland, Canada, Sweden, Switzerland and
Finland, to prepare the draft ICT policy for schools. In
turn, GeSCI roped in the Centre for Science, Develop-
ment & Media Studies (CSDMS), a Delhi-based NGO
which works in collaboration with Microsoft and others
corporations (Outlook, 24 November 2008). See also
Footnote 16.

28. A publicly funded school system, similar to the pro-
posed Common School System, exists in USA and
other G-8 countries.

29. The education cess, introduced in 2004-05, is a special
cess or surcharge levied at the rate of two percent on all
major central taxes viz. income tax, corporation tax, ex-
cise duties, customs duties and service tax. The revenue
from this cess is meant for elementary education. While
the overall budgetary support is the source of funding
for most developmental sectors, this is not the case with
elementary education which receives substantial re-
sources through this earmarked educational cess. From
2007-08 onwards, one percent additional cess is being
levied to raise funds for secondary and higher education
as well.

30. None of these reports analyse the systemic issues, doc-
umented in this paper, that are responsible for such de-
terioration of quality, lest the neo-liberal framework is
deconstructed. This is also true for the World Bank-
sponsored research on teacher absenteeism and James
Tooley’s study of Shahadara’s low fee-charging private
schools in Delhi which tend to present privatization as
a panacea for educational backwardness.

31. See Sadgopal, Anil, C for Commerce, TEHELKA, June
14, 2008, pp. 44-45. http://www.tehelka.com/story_
main39. asp?filename=cr140608cforcommerce.asp;
Education Bill: Dismantling Rights, THE FINAN-
CIAL EXPRESS, November 9, 2008, http://www.fi-
nancialexpress.com/news/education-bill-dismantling-rig
hts/383177/

32. See Sadgopal, Anil, The ‘Trickle Down’ Trick,
TEHELKA, September 29, 2007, http://www.tehelka.
com/story_main34. asp?filename=Ws290907
The_Trickle.asp

33. See Sadgopal, Anil, Education Bill: Dismantling
Rights, THE FINANCIAL EXPRESS, 09 November
2008, http://www.financialexpress.com/news/educa-
tion-bill-dismantling-rights/383177/

34. The central government went to the extent of even set-
ting up a private company called Ed.CIL in mid-1990s
to manage certain key aspects of the World Bank and
other internationally funded programmes in educa-
tion.Likewise, SSA depends upon a host of ad-hoc
schemes introduced by corporate houses, NGOs and re-
ligious bodies.

35. Since 1991, more than a dozen policies, measures
and/or schemes of education (including DPEP and
SSA) have been instituted in the country which violate
either the Constitution or contradict the 1986 policy or
both. Yet, such programmes/ projects and their violative
elements have not been formally and explicitly debated
and approved by the Parliament. It is part of the neo-
liberal agenda promoted by the World Bank to either
weaken, bypass or demolish democratic structures and
processes in order to allow the neo-liberal capital un-
regulated and unquestioned space for profiteering.
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Hidden Apartheid
Children upto 18 years have a right to education and this is non-
negotiable. Aruging that those who are perceived as drop-outs are
actually pushed-out from the system. The State should immediately
take complete responsibilty of ensuring compulsory education for all.

S h A n T h A  S i n h A

There is an explosive demand among poor parents for ed-
ucation throughout the country. For them, education is
an important tool to break the cycle of poverty and mar-
ginalisation. They see education bringing in equity and
justice. They are willing to make enormous sacrifices to
get their children educated. About six months ago, a

team from National Commission for Protection of Child Rights (NCPCR)
visited the residential bridge course (RBC) set up by the Sarva Shiksha Ab-
hiyan in a remote tribal pocket at Jhajha (Jamui district) of Bihar. At the
public hearing it was heard how an intense programme of social mobilisa-
tion with active role of the local youth and the gram panchayat members
motivated over 400 tribal girls who had never been to school getting ready
to join the RBC. However, the government had place only for 50. It was
decided by the community that all the girls, aged 14, would go for this
bridge course as once they turned 15they would lose their educational op-
portunity.

After the meeting and a drive of two kilometers, a group of tribal women stopped the convoy

and told the NCPCR team that they wanted their children to complete at least class X but had no

school after class V in the vicinity and their children had to walk 16 kilometers to go to the nearest

school which was only up to class VIII. The NCPCR team asked them why they had not raised

this issue at the public hearing and the women answered quite piquantly whether the authorities

have to be told and did not know that their children too required education up to class X and

more. This defied the conventional wisdom that tribal parents are not interested in getting their

children educated and especially they do not want their girls to goto school.

Dantewada district in Chhattisgarh is an area that has been caught in a situation of civil unrest

with the presence of naxals as well as the police, making it impossible for the local population to

articulate their difficulties in accessing their entitlements. In the last six months, about five gram

panchayats in the Sukma block have mobilised children in their villages to join the local schools

with support from NCPCR and in coordination with the district authorities and NGOs. The

news of children going to schools in these gram panchayats spread around in the neighbouring

blocks. Many a tribal parent sought education for their children to extricate them from adversities

once and for all. They did not want their children to suffer the same fate as they did. 

Likewise the NCPCR team found in its visit to the northeast that at the relief camps of dis-
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placed persons in Tripura and Assam there was a crying

demand for education. In Manipur too, where despite

suffering from HIV and AIDS children want to be ed-

ucated. Among the migrant child labourers from Ra-

jasthan to Gujarat, Orissa to Andhra Pradesh,

Maharashtra to Gujarat, Bihar to Mumbai, it has been

found that if only the education system had the capacity

to reach out to each of them, these children would not

have joined the labour force. In all the public hearings,

the NCPCR heard voices of rescued child  labourers

yearning for education and struggling hard to win their

battle for schools. It is evident that education alone can

realise the possibility for the poor to change their

predicament. 

ABSEnCE of SoCiAl norm

Despite a growing demand for education, a large num-

ber of children are not in schools. This appears as con-

tradictory, but reasons are obvious. Firstly, there is a

societal tolerance of child labour and absence of social

norm for right to education. It appears normal that

poor children are engaged in work. There is neither

shock nor outrage that children are out of schools. In

fact, the presence of a large number of children out of

schools and engaged in some form of labour is even jus-

tified. Often it is stated that such children have to work

because they are poor and the family needs the income

earned by the children for their sustenance.

poor infrASTrUCTUrE

The other reason for children being school dropouts is

the lack of availability of schools, teachers and infra-

structure. While there are enrolment drives and pro-

grammes of sensitisation of poor for accessing schools,

there is no corresponding effort to create the necessary

infrastructure to absorb the demand. There is a strong

co-relation between the availability of infrastructure and

the proportion of children in schools at each stage. It is

not anticipated that a poor child entering class one

would have to complete class 10. Exclusion of poor

children from the system is pushing them away from

the system. The school dropouts are indeed school

push-outs. Further, instead of reinforcing sturdy insti-

tutions and strengthening existing structures and

processes, the government has set up parallel systems

in form of ad hoc programmes through the Sarva Shik-

sha Abhiyan. The quality of the programme is based on

the decisions of concerned officials presiding at that

point of time. With new officers replacing the old ones

there is a shift in the implementation of the pro-

gramme. For example, the programme may shift from

emphasis on quality of education and teachers training,

to bringing school dropouts into schools or provision

of more classrooms and so on. Thus lack of institution-

alisation of the schemes that are being implemented

hinders the continuity of the programmes.

firST gEnErATion lEArnErS

The entire education system including the schools is not

designed for the first generation learner. For instance,

in their urge to compete with the private schools there

is an insistence on poor children to wear school uni-

forms in government schools. Those unable to get a

school uniform are not allowed to attend school and

thus get excluded. In the public hearing NCPCR held

in Tamil Nadu, a child's only pair of school uniform got

wet in the rain and so she went to school without the

uniform. She was insulted by her teachers in such an

inhuman way that by evening she committed suicide.

The attempt is not to dramatise this particular incident

but to show that even an issue like that of being repri-

manded for not wearing a school uniform can have a

profound impact on a child's mind for attending or not

attending school. 

Similarly, the inability of a child to procure a birth

certificate or a transfer certificate can be detrimental to

the child's continuance in school. In one such incident,

the principal of a school issued a transfer certificate with

his signature in blue ink and the next school did not ac-

cept the document as the signature of the principal

should have been in green ink. By the time the issue

was negotiated, the child lost one academic year and

dropped out of school. Inability to produce birth cer-

tificates has led to denial of admission to millions of

children. 

mArkET dEmAnd for Child lABoUr

In fact, the market utilises the large-scale exclusion of

children from schools to its advantage. The path of chil-

dren who are school dropouts is sealed for good. This

is especially so with regard to the business that depends

on unskilled labour force in the unorganised sector.

They prefer children as they are source of cheap labour

and can be forced to work for long hours. This can be

affirmed if one looks into the stories of migration, traf-

ficking, and child labour in our country. 
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fUll TimE formAl SChoolS

The Commission is of the view that children's right to

education is non-negotiable. All children up to the age

of 18 years must be provided access to schools. They

have to be in full time formal system of education and

not in the shift system. There have been stories in Ma-

harashtra, Delhi, Madhya Pradesh, and Uttar Pradesh

where they have shift systems in which children attend

classes from morning 8 am to afternoon 1pm. It is no-

ticed that shift system violates child rights as it eventu-

ally forces them to slip into the work force and not

continue in the education stream. 

The quality of learning and investments made at

each stage reflects on the quality of learning in other

stages of education. A weak pre-school education

would have an impact on the higher levels and vice-

versa. In this manner there cannot be competing de-

mands on investments for education from within the

education stream. All the stages of education are equally

important, from pre-school to primary, elementary, sec-

ondary, and higher secondary level. Provisions have to

be made to include children who have dropped out of

school into age specific class giving them an opportu-

nity for lateral entry. 

EdUCATion noW A CommodiTy

Most private schools in the country today are guided

by the logic of the capital and have emerged as com-

mercial ventures, small or big, successful or limping

projects. This scenario is vastly different from the pri-

vate schools which had emerged decades back to serve

the educational needs of children and were non-profit

organisations and charitable trusts that depended on

State aid. Now in the framework of market, services are

offered to such children who can buy education. Like

any other product, it is in form. In their urge to acquire

the 'brand' product as any consumer, the clients begin

to spend more than what they can actually afford just

as consumers of any commodity in the market. Educa-

tion is becoming a commodity for sale and transaction,

available only for those who can afford it.

Encouraging private schools as commercial enter-

prises compromises the principle of universalisation of

education as it offers services only to those who can pay

for it. Thus those who are deprived and marginalised

are automatically out of its net. If left unregulated, the

higher end suppliers would foster further exclusion, and

thus reinforce class differentiation. The rich and the

poor would never meet and there is every possibility of

widening the divide. It would operate inadvertently as

a system of hidden apartheid. This is contrary to the

very tenor of schools that have always been institutions

based on universalistic principles, nurturing equity and

social justice and fostering inclusive democracy.

nEighBoUrhood SChoolS 

It is in this context that it becomes imperative to see

the role of schools as institutions that are indispensable

for creating conditions for an inclusive democracy and

as instruments for building capacities of the citizens. In

a situation where children from the neighbourhood join

schools in that locality, and when equal standards are

maintained in all schools in all neighbourhoods, cre-

ation of citizenship and not consumers is fostered. The

very act of studying along with their peers in the neigh-

bourhood, transcending class differentiation integrates

children into a web of interaction, encouraging them

to utilise creative modes of thinking and pursuit of

knowledge. They enable children transcend their im-

mediate environs and locate themselves in the context

of a reality which is informed by a sense of larger society

and its complex milieu. Thus the first step towards eq-

uity and bridging the gaps in the social and cultural hi-

erarchies are actually addressed in schools that provide

access to all in the neighbourhood, without spelling out

preferences of any kind. Under such a circumstance,

children aspire for similar kind of learning regardless of

their class or cultural background.  

This implies that the State must provide services to

protect the rights of all children. It must lay down ab-

solute standards for what constitutes a school in terms

of education, infrastructure, teachers, and all other fa-

cilities and ensure that they are guaranteed. In empha-

sising the State as the essential guarantor of right to

education, private schools too would have a role to play

in ensuring that every child is in school. The State

would have a role to bridge the gaps in both the gov-

ernment-run as well as private schools and improve

their standards.

ConClUSion

The successful accomplishment of ensuring that chil-

dren's right to education is guaranteed would need a

wholehearted attempt by all forces/institutions, both

within the government and those that lay outside. All

have a role to play in this. The commitment to provide
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education for each and every child in the country must

therefore become pervasive and indeed an obsession. In

fact there has to be an agreement that there is a role for

all the institutions and the battle is in arriving at this

agreement and commitment for children. This would

require firmness in wading through the logic of market

and profitability that has unfortunately seeped into the

delivering of services in education. This is certainly not

an easy task. But the debate must go on and capture the

imagination of one and all into partaking in the project

of universalisation of education in India. If this goal is

clear, then the arguments that emerge and the difficul-

ties that are stated will be seen as a justification for

maintaining the status-quo, which is denial of right to

education to the children in our country. On the other

hand if it is understood that children's rights have to be

protected no matter what, then there would be solu-

tions to make it practical for the rights to be enjoyed.

Education being a public good must nurture and

enhance the principles of inclusion, non-discrimination,

equity, and justice. It must be an entitlement and a right

that is guaranteed by the State. In a context when it is

becoming an acceptable discourse to run down the

State giving it a cause to abdicate its responsibilities,

there is a need to constantly bring to the forefront, the

rights based perspective that resonates with the values

of democracy, justice, and equity as enshrined in the

Constitution of India.

— May-August 2009
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Retreat of the Judiciary 
Last Frontier Lost?
At a time when right to education is becoming an impossible
dream, the State is gradually evading its responsibility, allowing
private profit seekers to run amok in the absence of any control or
regulatory mechanisms. At this juncture, the judiciary was expected
to deliver the last ray of hope. Ironically, if recent judgements are
any indicators, the courts seem to have tilted in favour of
privatisation, making education inaccessible to vast population
more than ever before.

m i h i r  d E SA i

After independence, India adopted what is known as
the policy of welfare statism. This meant that the
basic needs of the people, including health and ed-
ucation, were to be looked after by the State.
Though the stated objectives were desirable, with
half the population being below the poverty line,

there was no way that could make education affordable except through
State intervention. Planning documents and educational policies repeat-
edly reiterated this need. 

Education, and more importantly primary education, was declared to be a sovereign

function. State intervention was through three methods:

1. Direct establishment of educational institutions;

2. Subsidising education in private sector through grant in aid;

3. Prescribing strict regulatory measures including fees, salaries, etc. even in institutions

which were self financed. 

These policies were adopted not just at the primary level but also at the secondary school

stage, degree college level and in higher educational institutions. Thus, the State through its

various instrumentalities not just established primary schools but also degree colleges and

colleges of higher education such as medical colleges, engineering colleges (including IITs),

law colleges, etc. 

Aid for school education has been provided essentially by the state governments while

aid for other sectors has been through a combination of state and central agencies like Uni-

versity Grant Commission. 

During the last two decades there has been a startling change in State intervention in

education and this has been reflected in the following ways. 

w Reduction in the number of educational institutions established by the State. Especially

at the level of higher education the State has stopped establishing any new educational



institutions of its own. Even at the level of

schools very few new educational institutions are

being established by the State. When seen in the

context of the increase in population the reality

is stark. 

w Reduction in number of institutions to which

aid has been granted. Earlier any new school or

college would be entitled to grant in aid from

the State but the State is increasingly taking a

position whereby any person starting an educa-

tional institution does not need to seek any aid

from the State. 

In respect of private educational institutions, vir-

tually every state government has passed regulatory

measures. In no other private sphere are regulations so

extensive. No educational institution can be started

without prior permission of the State. The infrastruc-

ture to be provided for each classroom is prescribed. So

are common syllabuses. The maximum fees that a

school could demand were prescribed. The method of

appointment and termination of services of employees

was provided. The wage scales of employees were pre-

scribed by the State. Separate tribunals were set up to

deal with grievances of employees.  Education was the

only private sphere where reservation in jobs and ad-

missions has been introduced for the backward castes. 

These regulations have been made applicable not

only at the school level but also at the higher educa-

tional level. Private educational institutions have always

disliked these regulations and long and extensive battles

have been fought in the Supreme Court concerning

these regulations. 

BEginningS of ThE BATTlE

At the forefront of these battles there have been the so-

called minority educational institutions, which have cer-

tain protection under the Constitution. Under Article

30 of the Constitution, every minority has a right to es-

tablish and administer educational institutions of its

choice. The argument has been that in view of this, any

regulatory measure on a minority educational institu-

tion would be in violation of its fundamental right to

administer the educational institution and therefore bad

in the eyes of law.  This struggle in the Supreme Court

has been going on since 1957 and continues till date.

It needs to be stressed that till the early nineties by and

large the Supreme Court has been resisting this fierce

attack from elite institutions but in the last decade or

so it has virtually given a carte blanche to unbridled pri-

vatisation of education.

In 1957, the Supreme Court was first time called

upon to decide on regulatory measures concerning mi-

nority educational institutions. Minority status is avail-

able both to religious and linguistic groups. The

Supreme Court held that minority status has to be de-

cided on the basis of population of a state and not of

the country as a whole. This meant that for instance, in

Maharshtra, all religious groups besides Hindus are mi-

nority and all linguistic groups besides those having

Marathi as their mother tongue are classified as minor-

ity groups.  The Court held that though the minority

institutions had the right to administer their institu-

tions, the right to administer did not include the right

to mal-administer and thus regulatory measures were

permissible to the extent that they enhanced educa-

tional excellence. Over the years, however, certain re-

strictions have been placed on the extent of regulations

such as the method of recruitment of principal, reser-

vation in posts and seats, etc. 

The State has been progressively withdrawing from

the educational sector. At the same time because of the

extensive regulation of the private sphere including in

the ceiling on fees, method of admission of students

and the regulation of service conditions of employees

the impact of privatisation was not fully felt. 

But in the last few years, the Supreme Court has

passed a number of judgements, which have had a ten-

dency to open up the floodgates of privatisation with-

out in any effective way trying to control its ill effects.

The battle for privatisation has largely been led by the

engineering, medical and other professional colleges

which are the main money- spinners. 

mohini jAin CASE

It all started with Mohini Jain.1 The case was decided

by a two-judge bench of the Supreme Court presided

over by Justice Kuldip Singh. Karnataka government

enacted anti capitation fee legislation which regulated

tuition and other fees. Under the Act, a notification was

issued fixing fees for private medical colleges. This was

challenged. To begin with the court went into the issue

weather citizens of India have a right to education and

if so whether such a right is infracted by high fees, etc.

The court observed: 

“The right to education, therefore, is concomitant

to the fundamental rights enshrined under Part III of
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the Constitution. The State is under a constitutional

mandate to provide educational institutions at all levels

for the benefits of the citizens. The educational institu-

tions must function to the best advantage of the citi-

zens. Opportunity to acquire education cannot be

confined to the richer sections of the society. …Capita-

tion fee is nothing but a price for selling education. The

concept of ‘teaching shops’ is contrary to the constitu-

tional scheme and is wholly abhorrent to the Indian cul-

ture and heritage.”

ThE SUprEmE CoUrT mAdE 

A vEry imporTAnT oBSErvATion

“We hold that every citizen has a ‘right  to education’

under the Constitution. The State is under an obliga-

tion to establish educational institutions to enable the

citizens to enjoy the said right. The state may discharge

its obligation through state owned or state recognised

educational institutions. When the State government

grants recognition to the private educational institu-

tions it creates an agency to fulfil its obligation under

the Indian Constitution. The students are given admis-

sion to the educational institutions- whether state-

owned or state recognised- in recognition of their right

to education under the Constitution. Charging capita-

tion fee in consideration of admission to educational

institution, is a patent denial of citizens right to educa-

tion under the Constitution. ….Capitation fee makes

the availability of education beyond the reach of the

poor… The capitation fee brings to the fore a clear class

bias. It enables the rich to take admission whereas the

poor have to withdraw due to financial inability.” 

This judgement should have settled the issue. It

laid down three principles:

w Right to education including right to higher 

education is a fundamental right;

w The State is obliged to establish educational 

institutions to carry out this task

w Capitation fee in any form leads to class bias and

is unconstitutional.

Unni kriShnAn jUdgEmEnT

But the matter did not rest here. Private medical and

engineering colleges challenged the decision in Mohini

Jain’s Case and this was placed before a five  judge

Bench of the Supreme Court.2 The Court, in Unni Kr-

ishnan’s judgement  held that though Mohini Jain was

right in holding that right to education was fundamen-

tal, it was not right in holding that the fundamental

right extended at all levels of education. In Unni Krish-

nan the Supreme Court held that every child in the

country has a right to free education until he completes

the age of 14 years. After this age, the right would de-

pend on whether the State has financial resources or

not. 

The second aspect which was considered by the

Court was whether private educational institutions

should at all be permitted. The Court held that private

educational institutions are absolutely necessary and

they must be allowed to continue. 

The third and major part of the judgment dealt

with higher and professional education. In so far as self

financed private educational institutions are concerned

the Court held that, while commercialisation of educa-

tion was not permissible, they must be allowed to re-

cover the costs by charging higher fees. 

The Supreme Court formulated a scheme for ‘pro-

fessional colleges’ which would include medical and en-

gineering colleges and also other such colleges.  Fifty

per cent  of the seats were to be filled as ‘free seats’ i.e.

seats to be filled in on the basis of overall merit with

fees charged as per government rates. The balance 50

per cent of seats were to be filled by students who were

willing to pay higher fees. 

While the Court did try to balance between rights

of poor and rich the flood gates had been opened. On

the one hand it held that right to professional education

was not a fundamental right, thus there was no obliga-

tion on the State to establish or aid professional col-

leges, on the other hand it held that even in professional

colleges 50 per cent  admissions  would be on the basis

of normal government fees. Of course it was not nec-

essary that the 50 per cent free seats would only be

available to poor persons. One should always bear in

mind that Unni Krishnan’s scheme and large part of the

observations were confined to professional colleges. 

T.m.A. pAi foUndATion

11 Judges of the Supreme Court decided this case

which in a sense is a watershed in the judicial history.3

The main issue which was raised before the court con-

cerned minority educational institutions and their right

to grant admission to students. But the scope was ex-

panded and the Court largely opined on non minority

educational institutions. 

While speaking of education in general the Court
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observed, “the governmental  domination in the edu-

cational field must be resisted.” This was a shocking de-

parture from the earlier view which regarded education

as a sovereign function and looked at private interven-

tion only as a supplemental effort. 

The court also observed that private educational

institutions should not only have a sufficient leeway to

charge fees which enable them to recover the costs of

education but fix fees in a manner that sufficient surplus

is generated for future expansion of educational activi-

ties. So the students will not only have to pay for their

own expenses but also for the future generation. “It has

therefore to be left to the institution, if it chooses not

seek aid from the government, to determine the scale

of fee that it can charge from the students.” Though the

court was not called upon to do so, it extended these

observations also to unaided private schools. Similar

observations have been made concerning non profes-

sional colleges. 

Finally, the Court struck down the scheme pre-

scribed under the Unnikrishnan Judgement concerning

free seats and payment seats. Private unaided colleges

have virtually been given a carte blanch in terms of fees

and admissions. 

T.M.A. Paid Foundation came up for interpretation

in two subsequent judgements of the Supreme Court.

In Islamic Academy of Education4 one of the issues was

whether educational institutions were entitled to fix

their own fee structures? The Court directed every State

Government to appoint a committee to fix fee struc-

tures especially of engineering and medical colleges

after giving hearing to the managements and by taking

into account the need of the colleges not just to recover

costs but also to generate sufficient surplus. 

In P.A. Inamdar Vs. State of Maharashtra5 again

Pai Foundation case  came up for further interpretation.

The Supreme Court held that any reservations espe-

cially for backward classes in unaided private profes-

sional colleges was not permissible. On the other hand

the Court advocated reservation for Non resident Indi-

ans at 15 per cent. The Court also held that the decision

in Islamic Education Society in so far as it sets up two

committees one for fee structure and the other for ad-

missions is valid.

ConClUSion

The State’s intervention in education has been decreas-

ing alarmingly while the private players have entered

the field in a big way. The sufferers are the large chunk

of poor persons for whom education is becoming more

and more inaccessible. It was hoped in this context that

the Supreme Court would focus more on how to make

education including higher education available to the

poor. On the one hand it should have emphasised the

role of the State in continuing to perform its role in

providing education and on the other it should have en-

sured that private educational institutions are regulated

sufficiently so that the poor have access to education.

It has miserably failed on both these counts.

— February-March 2006

Endnotes

1. 1992 3 SCC 666
2. Unni Krishnan Vs. State of A.P. 1993 1 SCC 645
3. T.M.A. Pai FoundationVs. State of Karnataka 2002 8

SCC 481
4. 2003 6 SCC 697
5. 2005 6 SCC 537
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Old Issues for the New Year
The Right to Education Bill 2005 seems utterly hollow. It has not
defined the role of the Common School System (CSS)  in any way.
Neither does it talk of providing free and compulsory education to
children in a manner whereby all categories of schools become part
of this network.

rA d h i kA  m E n o n

The contradiction between what the government says
and what the government does, could not get wider
than what is happening in the area of elementary ed-
ucation - which has swallowed up reams of pale green
paper in government offices, corporate bond sheets,
not to mention the NGO handmade paper. In the

muddle, however, there is a method. Educational categories have been
confused in the last 16 years of liberalisation, particularly in the area of
elementary education. The confusion in the lexicon became a means for
passing of primary education as elementary education when instead the
Indian Constitution, had promised eight years of compulsory educa-
tion, way back in 1950. Instead of getting the children to score the goals
of eight years of education, the government of India (in tandem with
World Bank, UNESCO, UNICEF and UNDP and a large number of
NGOs) went ahead and moved the goal post closer through the basic
education framework, whereby basic learning needs actually became as
basic as literacy or as high as primary education. 

ElEmEnTAry or BASiC EdUCATion

In the flush of all the new things flooding the country in the 90s, elementary education com-

posing of eight years of education suddenly became an obsolete terminology and basic edu-

cation the fashionable term.  This fad became a convenient tool for the government to pass

off schemes such as Education Guarantee Scheme, Shiksha Karmi projects and other such

non-formal measures as schools.  The tragedy was, that what was passed off, as a school was

not even a school- no, not even an alternate one. These were places where there were no

classrooms, where a single teacher minded scores of children without being able to either

give attention or educate any of the children. In the period when poor children were being

offered NFE (Non Formal Education) without even one trained teacher, the rich could access

the much formalised and standardised International Baccalaureate within air-conditioned en-

virons and a teacher-pupil ratio of 1:10.  However, the protests of the people at least led to

the return of elementary education-as eight years of education- back into the lexicon of the

MHRD under UPA government, which even gestured to correct the Right to Education

Bill. The NDA government had earlier completely messed up with the bill and the short-



changing of people had led to cries of protest from var-

ious quarters. Yet, in all the promises made lies the

chasm between the said and the done, since a principle

of co-existence was adopted between elementary edu-

cation and basic education.  The CMP speaks of ele-

mentary education but is silent on the Sarva Shiksha

Abhiyan- the blue- eyed programme of NDA govern-

ment, which the UPA Minister, Arjun Singh, did not fail

to declare as “ the National Agenda” in August 2005.   It

must be noted that SSA hopes to “universalise elemen-

tary education by community-ownership of the school

system.” It also claims to be “a response to the demand

for quality basic education all over the country.”  Now

for one, elementary education and basic education does

not mean the same. Secondly, the quality of education

promised in SSA is ridiculous as it legitimises EGS, al-

ternate schools and cheap interventions of the govern-

ment introduced in the post liberalisation period, even

as people were demanding better quality education. No-

tably, the much talked about educational-cess has also

been diverted to SSA and crores of rupees are being

pumped into creating an in-equitable educational order.

Thirdly, the hype associated with increasing the quality

is dubious and for this it is sufficient to look at the norms

of SSA. It claims that the SSA would strive towards pro-

viding two classrooms and two teachers in primary

school. Remarkably, this is lower than what Operation

Blackboard earlier had transitorily suggested -at least

three classrooms and three teachers in primary schools.

The difference is significant since it implies scaling down

of both the infrastructure as well as the human resources

associated with schooling, so where is all the money

going? That is another story. While government primary

schools are dismissed off as being of poor quality by all

and sundry, the inadequacy of teachers is a major issue.

Most primary schools have one teacher who looks at the

educational needs of children at various levels of learning.

Apart from this they have to update several registers, su-

pervise the mid-day meal and cooking, promptly respond

to calls for survey and even be prepared to go off and

count the number of animals in the village that they are

posted in!  The SSA instead of enhancing the number of

teachers in the primary school has gone on to reduce it

from the Operation Blackboard levels. Also while it talks

of eight years of schooling, in practice it also says that

post primary education should be “as per requirement

based on the number of children completing primary ed-

ucation, up to a ceiling of one upper primary school/sec-

tion for every two primary schools”. This naturally

means that not all children would get eight years of

schooling, as it also has to be ensured that only 50 per-

cent reach the upper primary. Hence most would be pro-

vided only basic education and not elementary

education.

Common SChool SySTEm 

In the meantime, there has also been a renewed discus-

sion on Common School Systems (CSS). In India, it

first found policy mention in the post independence pe-

riod in the Kothari Commission of 1964. Despite the

Common School System being one of the oldest policy

suggestions, it has also been one of the most misunder-

stood. The CSS does not mean that education is pulled

out of all social context and that specific requirement

of certain groups and communities need to be brushed

over, as is purported by the choice theorists and the pri-

vate school admirers. 

It is worthy to observe here that America and

other advanced capitalist-developed countries, not to

mention socialist societies have built their educational

foundation on the Common School System. Consider-

ing the democratising possibility of a Common School

System, it could have been a powerful means for bring-

ing together diverse groups of children, which it also

did in areas where neighbourhood government schools

were the only means of formal education. However, the

CSS in principle never got practised widely in India.

And in the post liberalisation period with equity given

the boot, CSS was forgotten. 

In 2004, with the re-formulation of the Central

Advisory Board of Education (CABE), the CSS, which

had in the meantime entered the cold storage found dis-

cussion space again.  In 2005, the Common School

System was defined as those schools that are “founded

on the principles and values enshrined in the Constitu-

tion and provides education of a comparable quality to

all children in an equitable manner irrespective of their

caste, creed, language, gender, economic or ethnic back-

ground, location or disability (physical or mental), and

wherein all categories of schools - i.e. government, local

body or private, aided or unaided, or otherwise - will

be under obligation to (a) fulfil certain minimum in-

frastructural (including those relating to teachers and

other staff), financial, curricular, pedagogic, linguistic

and socio-cultural norms and (b) ensure free education

to the children in a specified neighbourhood from an
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age group and/or up to a stage, as may be prescribed

by the appropriate authority.” This definition is explana-

tory, but it makes greater sense when the minimum in-

frastructure is spelt out and the age and stage of

minimum education negotiated. But this definition has

already been brushed aside even before the ink dried on

the paper as the CABE definition of CSS proceeded

parallel to other activities like SSA, which goes counter

to what CSS should imply.  Similarly, ‘The Right to Ed-

ucation Bill 2005’ also did not care to define the Com-

mon School System.  Neither did it talk of providing

free and compulsory education through CSS to all chil-

dren in a manner wherein all categories of schools be-

come part of the CSS network. Instead it clubs private

unaided schools with certain State run schools such that

they have to provide only 25 percent of its seats to stu-

dents from weaker disadvantaged sections.  These State

run schools include the Kendriya Vidyalaya, Navodaya

Vidyalayas, Sainik schools and other schools that the

government may periodically notify and which receive

funding that allows infrastructure, teachers and activi-

ties that ensures that talent flowers. The establishment

of special schools for nurturing talent, unfortunately,

has been a convenient ploy adopted by governments

since the NPE 1986, for discarding its responsibility to-

wards the larger set of schools where a majority of the

pupils, including substantial section of the students

from disadvantaged sections study.  

The ‘twenty five percent’ reservation is also curi-

ous, since there is no reason why it should be 25 per-

cent and not 50 or 75 percent. It is possible that this

has been based on the Delhi High Court ruling wherein

private unaided schools have been asked to fulfil its

promise made to the land allotment agency -the DDA-

on providing free ship. But even an examination of this

indicates that this has hardly succeeded in ensuring

quality education to all the poor children.  The schools

have gone out of the way to keep the poor children out

and have devised all possible measures to keep out those

who need it with excuses of how the poor child would

get traumatised by being in a rich setting! Several

schools have even claimed that no poor child ap-

proached them and hence they are not to blame for the

non-fulfilment of the stipulated numbers. Still others

have filled up the quota with the children of their staff.

While there is need to spell out what the CSS means in

greater detail in the Right to Education Bill 2005 and

work further non-negotiables that are essential for en-

suring any meaningful free and compulsory education,

the bill has found a natural hurdle. The arm that gives

is also the arm that twists, particularly when it comes

to making the financial requirements. The Prime Min-

ster appointed a committee, which included the Plan-

ning Commission and the MHRD, which declared on

4th January 2006 that the financial assumptions of the

bill were on the higher side and felt it was “irrational”

to bring the non formal system into the formal system

of education as the former had been “successful”. Edu-

cationists and social activists hotly contest the success

of the non-formal streams and it is yet to be proved that

non-formal set ups are superior to formal ones. And it

is still unexplained why, if the non-formal schools are

so successful, are there so many formal private schools

being allowed to mushroom.  But whatever be the mat-

ter, we have a tale where the same government, which

had re-initiated the discussion on the CSS has simulta-

neously worked out a method for finishing the same.

The 86th Constitutional Amendment, which was de-

picted by the NDA government as the celebrated entry

of education into fundamental rights, also cleverly made

it the fundamental duty of parents to educate their chil-

dren (without clarifying what the State’s responsibility

would be in the kind of education provided). That

legacy continues in the absence of any concrete financial

promises and particularly with the dismissal of demands

for regularising the non-formal into the formal stream.

Yet the fact of the matter is, these issues are far from a

closed subject for people who are going beyond all their

possible means to educate their children and also for

those who see the democratising potential of equitable

education in an inequitable society like ours. 

— February-March 2006
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Minds Sans Borders:
National Curriculum 
Framework 2005
The Central Advisory Board of Education has approved, despite
strong notes of dissent, the National Curriculum Framework, 2005.
With minor cosmetic changes, without addressing major issues,
including the most dangerous trend of communalisation of
education.

A r j U n  d E v

In September 2005, the Central Advisory Board of Education
(CABE), which had been reconstituted by the UPA govern-
ment, accorded its approval to the National Curriculum
Framework - 2005 (NCF-2005) which had been prepared
by a committee set up by NCERT a year earlier. There was
some controversy when its draft was first placed before

NCERT’s Executive Committee and General Body, and subsequently
meeting of the CABE held in June 2005, and its approval was withheld.
SAHMAT  brought out a publication which provided a critical appraisal
of the draft. The revised draft, which was approved by the CABE de-
spite criticism by some members, is based on exactly the same premises
as the earlier one and is open to the same objections. Its implementation
through syllabi and textbooks is already under way insofar as the school
system under the control of the union government is concerned. 

The concept of a NCF was visualised as an integral part of the concept of building a Na-

tional System of Education (NSE) which was articulated in the National Policy on Education

(NPE) and was adopted by the country’s Parliament in 1986. The NPE stated, “The concept

of a National System of Education implies that, up to a given level, all students, irrespective

of caste, creed, location or sex, have access to education of a comparable quality.” The NSE,

envisaging a common educational structure which had been accepted by all states and union

territories, the NPE further stated, “will be based on a national curriculum framework which

contains a common core along with other components that are flexible”. (Para 3.4)  The im-

portance of the national curriculum framework cannot be exaggerated as it is expected to be

implemented throughout the country as  part of an effort to build a national system of edu-

cation.

The preparation of the first national curriculum framework by NCERT in 1988 was fol-

lowed by its implementation throughout the country under a centrally sponsored scheme for

reorientation of content and process of education. By the early 1990s, almost every state and
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union territory claimed to have prepared new syllabi

and textbooks in light of NPE and the National Cur-

riculum Framework for elementary and secondary

education brought out by NCERT in 1988. How,

and whether at all, the present HRD ministery au-

thorities and NCERT propose implementing it

throughout the country, and not just in the CBSE, is

not known.

The BJP-led NDA government began the use of

the State authority to convert every organisation

which was within the purview of the Union Ministry

of HRD into an instrument for implementing the

communal agenda of the RSS Parivar. For school ed-

ucation, the main instrument for this purpose was

NCERT. In November 2000, the Union Minister of

HRD released a new curriculum framework prepared

by the new authorities of NCERT - National Cur-

riculum. Framework for School Education

(NCFSE). The basic thrust of the NCFSE was

grossly violative of the secular principles on which

the NPE was based. Following its ‘promulgation’ by

the Union Minister of HRD, new syllabi and text-

books were prepared in all subjects and introduced

in the CBSE-affiliated schools from the academic ses-

sion 2002-03. The NCFSE and the syllabi and text-

books based on it were condemned by academics and

secular opinion throughout the country as well as by

every political party, except the AIADMK, which was

not a part of the NDA. The present Union Minister

of HRD described the BJP-led government’s policy

as ‘Talibanisation’ of education. While a three-judge

bench of the Supreme Court rejected the PIL which

had challenged its legality, two of the three judges di-

rected the Union of India to reconstitute the CABE

(which the Union Minister of HRD had pronounced

dead) and place the NCFSE before it for its consid-

eration. The BJP-led government ignored the direc-

tive and did not reconstitute the CABE. 

The communalisation of education was among

the major issues in the 2004 parliamentary elections

that led to the ouster of the BJP-led government. The

UPA’s Common Minimum Programme promised to

‘take immediate steps to reverse the trend of commu-

nalisation of education, which had set in the past five

years’ and the UPA government’s HRD minister de-

scribed what he intended doing as ‘detoxification’.

When the UPA government came to power, it

was expected that the NCFSE and the syllabi and

textbooks based on it would be dropped and the

1988 curriculum framework based on it would be re-

stored to. This did not happen except that history

textbooks of pre-BJP period were partially restored.

The UPA government reconstituted the CABE, but

did not consider it necessary to place before the

NCFSE for its consideration. The NCFSE, the

source of communalisation of school curriculum,

thus was not rejected and has remained as the na-

tional curriculum framework under the UPA’s regime

during the past two years. This framework, along

with the syllabuses and textbooks, would begin to be

replaced in a phased manner from the next academic

session with the process to be completed in 2008-09.

The ‘immediate steps’ promised in the CMP ‘to

reverse the trend of communalisation of education’

failed to materialise. What did materialise within two

months of the UPA coming to power was that com-

munalisation of education was no longer an issue.

On 21st July 2004, the secretary, secondary and

higher education, wrote to NCERT to undertake the

review of the NCFSE-2000, as, according to the let-

ter, the NPE required the national curriculum frame-

work to be reviewed every five years. In fact, there is

no such stipulation in the NPE. The problem with

the NCFSE, therefore, was not that it provided the

blueprint for communalising school curriculum but

it required being reviewed because of a non-existing

provision in the NPE. (In any case, though it was

formulated in 2002, it had come into operation just

two years before the secretary’s letter to NCERT.)

This letter further stated that “While undertaking the

review, we are sure you would take into account the

Yashpal Committee Report on ‘Learning Without

Burden’ and Chapter eight of the Programme of Ac-

tion (1992), prepared under the National Policy on

Education.” It is not clear why the secretary singled

out chapter eight which deals with secondary educa-

tion and ignored various other chapters dealing with

early childhood care and education, elementary edu-

cation, vocational education, and evaluation process

and examination reform that have a bearing on the

curriculum framework. 

It is further intriguing that the letter made no

mention of another report which had been prepared

by a group set up by the HRD and submitted to it

in September 1993, about two months after the

Yashpal Committee Report had been submitted. This



report, entitled report of the group to examine the fea-

sibility of implementing the recommendations of the

National Advisory Committee (the Yashpal Commit-

tee), provided a somewhat understated critique of the

Yashpal Committee Report and in effect rejected it. The

existence of this report could not have been unknown

to the secretary, except in the unlikely event of total loss

of institutional memory. The stated objective of the

committee headed by Professor Yashpal, which pre-

pared the NCF-2005 was to review the NCFSE-2000,

in line with what was mentioned in the secretary’s letter.

However, the committee undertook no review whatso-

ever. There is precisely one sentence in the 124-page

text of the NCF-2005, which mentions NCFSE-2000.

And this mention has nothing to do with the NCFSE-

2000 being a document, which was the main source of

communalising school curriculum and introducing var-

ious other distortions in it. The mention is limited to

its failure to deal with the vexed question of curriculum

load. The real culprit, according to the framers of the

NCF-2005, even on this count, was the pre-BJP pe-

riod’s national curriculum framework of 1988 which in

its articulation through courses of studies and textbooks

resulted in an increase in ‘curriculum load’ and made

learning at school a source of stress’. It may be noted

that this assessment had been originally made in the

Yashpal Committee Report in 1993 and the group set

up by the HRD, which had ‘examined’ that report had

rejected this assessment of the syllabuses and textbooks,

which NCERT had brought out as a follow-up of the

national curriculum framework of 1988. The framers

of the NCF-2005 have made curriculum load, the issue

that may or may not exist, the sole basis for preparing

it. The document says, “The review of National Cur-

riculum Framework, 2000 was initiated specifically to

address the problem of curriculum load on children.”

The trend of communalisation of education, which the

CMP promised to take immediate steps to reverse, has
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How education was communalised

Human resource development minister in the BJP-led NDA
government convened a conference of education ministers of
States and Union Terrotories (Uts) in October 1998. This con-
ference ended in a fiasco after the participating ministers
threatened to walk out unless the agenda item on 'Indiani-
sation, nationalisation and spiritualisation' of curriculum was
formally withdrawn. The document, which the union minister
had included in the agenda of the conference, was stated to
have been prepared by a group of experts; it had actually
been prepared by a body called the Akhil Bhartiya. Vidya
Bharti Shiksha Sansthan which had been set up by the RSS
and ran thousands of schools in various parts of the country.
The Vidya Bharti schools carried on various activities and pro-
grammes and introduced its own publications on Sanskriti
Jnan. (Knowledge of Culture)  to implement the 'educational'
and 'cultural' ideology of the RSS. Some of the activities of
the sansthan in its schools had become public knowledge be-
fore the education ministers met in the conference convened
by the HRD minister. The NCERT had released a report in 1993
on some of the publications that were being used in Vidya
Bharti schools. Referring to two primary level books used in
these schools, the report stated, " The intolerant and ex-
tremely crude style and language as well as the totally unin-
hibited way historical 'facts' have been  fabricated are
designed to promote not patriotism, as is claimed, but totally

blind bigotry and fanaticism." The Sanskriti-Jnan series, ac-
cording to the report, was 'designed to promote bigotry and
religious fanaticism in the name of inculcating knowledge of
culture in the young generation'. It recommended that these
publications should not b allowed to be used in schools and
the government may also 'consider appropriate steps to stop
the publication of these materials, which foment communal
hatred'. With the coming to power of the BJP-led govern-
ment, a document prepared by the Vidya Bharti Sansthan  to
change the curriculum in order to 'Indianise, nationalise and
spiritualise'  was now sought to be made the official policy
of the government of India in the area of curriculum.  How-
ever, as indicated earlier, the attempt ended in a fiasco - the
HRD minister faced by the near unanimous opposition of the
ministers of education of states formally announced the with-
drawal of the document from the Agenda of the conference.
It may be recalled that during the entire period of the BJP-
led government's rule, the 1998 conference of education min-
isters was the only conference convened by the union
government to consult ministers  of education of States on
any matter of educational policy and programme. The Central
Advisory Board of Education [CABE] which had all State ed-
ucation ministers as members and had been the main forum
to evolve national consensus on educational policies and pro-
grammes since before independence was pronounced dead.
After the 1998 fiasco and with the change of 'regimes' in
NCERT, UGC and every other educational body under the con-



become a non-issue. In fact, even the word ‘communal-

ism’, much less the role of education in combating it,

doesn’t occur in the 124-page text of the NCF-2005.

The fact that chapter eight of the programme of action

(1992) mentioned in the secretary’s letter has been

completely ignored in the process is a small matter

when even the national policy on education is hardly

referred to. There is a total absence of any reference to

many major recommendations of the national policy on

education. This is not surprising because most of the

formulations in this NCF will have the effect of negat-

ing the main thrust of the policy, which was on building

a national system of education.                                                                                                                           

— February-March 2006
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trol of the union ministry of human resource development,
the ideology of BJP began to be implemented in every sector
of education. UGC advised the universities to introduce
courses in astrology and Paurohitva (to meet the newly dis-
covered demand for Hindu purohits abroad) and promised the
necessary funds. ICHR  withdrew from the press two volumes
of its Towards Freedom project. NCERT produced a new cur-
riculum framework and new syllabuses and textbooks based
on it. The thrust on value education was claimed as the most
distinctive contribution of the new curriculum framework.
What it actually sought to do was to basically substitute ob-
scurantism for value education by removing from the curricu-
lum every emphasis on secularism and secular values, by
tampering with the concept of scientific temper, by its em-
phasis on religion as the source of values and on teaching of
religions (which in the textbooks became teaching about the
superiority of one religion - Hinduism - over all others), by
its reference to the concept of IQ, long since rejected in ed-
ucation for being unscientific, racist and discriminatory, and
of academically obscure, if not meaningless, concepts of
Emotional and Spiritual Quotients, by seeking to inculcate in
the learner a 'reasonable' (not a rational) outlook, and by su-
perior 'indigenous knowledge'.  The  history fabricated by the
RSS which was integral to the ideology of Hindu communal-
ism now had the authority of the state behind it and new
history books, which played up the 'Hindutva view of India',
written by compliant historians were put out to replace those

prepared by some of the country's best historians which had
been brought out by the NCERT in the period  before the BJP-
ledgovernment came to power. The authors of the pre-BJP
history books were condemned by HRD minister and NCERT's
director appointed by him as being worse than cross-border
terrorists. Amartya Sen in The Argumentative Indian has re-
ferred to the rewriting of Indian history during the period of
the BJP-led government's rule, particularly to NCERT's text-
books in which 'there was not only the predictable sectarian
bias in the direction of the politics of 'Hindutva', but also
numerous factual mistakes of a fairly straightforward kind'.
"Many Indians", according to him, "felt greatly alarmed at
that time that the Hindutva movement would stop at nothing
short of alienating India from its own past through their con-
trol over schools and textbooks". He has mentioned how a
textbook on the history of modern India made no reference
to the assassination of Mahatma Gandhi. This omission had
been justified by NCERT's director on the ground that 'every-
thing can't be mentioned'. In the subsequent edition of the
book, a mention of the assassination was made but when
asked why there was no reference to the assassin being a
Hindu fanatic, the director's response was that doing so
would be academically and pedagogically unsound. 
The framers of the new curriculum framework (of 2005) have
observed total silence on the issue - they have, as they have
said, 'tended to avoid the blame game'.
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Higher Education:
Ugly Face of Knowledge Economy
With the basic issues of quality, equity and access to higher
education in India still unresolved, the country is ill prepared to
generate knowledge creators or workers of the highest quality
largely due to government apathy. If the current trends are any
indication, reliance on the market forces is further aggrevating the
crisis.

n  rAg h U rA m

Higher education in India is gasping for breath,
at a time when India is aiming to be an impor-
tant player in the emerging knowledge econ-
omy. With about 300 universities and deemed
universities, over 15,000 colleges and hundreds
of national and regional research institutes, In-

dian higher education and research sector ranks the third largest in the
world, in terms of the number of students it caters to. However, not a
single Indian university finds even a mention in a recent international
ranking of the top 200 universities of the world, except an IIT ranked
at 41, whereas there were three universities each from China, Hong
Kong and South Korea and one from Taiwan. 

On the other hand, it is also true that there is no company or institute in the world that

has not benefited by graduates, post-graduates or Ph.D.s from India: be it NASA, IBM, Mi-

crosoft, Intel, Bell, Sun, Harvard, MIT, Caltech, Cambridge or Oxford, and not all those stu-

dents are products of our IITs, IIMs IISc/TIFR or central universities, which cater to barely

one per cent of the Indian student population. This is not to suggest that we should pat our

backs for the achievements of our students abroad, but to point out that Indian higher edu-

cational institutions have not been able to achieve the same status for themselves as their stu-

dents seem to achieve elsewhere with their education from here.

While many reasons can be cited for this situation, they all boil down to decades of feu-

dally managed, colonially modelled institutions run with inadequate funding and excessive

political interference. Only about 10 per cent of the total student population enters higher

education in India, as compared to over 15 per cent in China and 50 per cent in the major

industrialised countries. Higher education is largely funded by the state and central govern-

ments so far, but the situation is changing fast. Barring a few newly established private uni-

versities, the government funds most of the universities, whereas at the college level, the

balance is increasingly being reversed. The experience over the last few decades has clearly

shown that unlike school education, privatisation has not led to any major improvements in



the standards of higher education and professional ed-

ucation. Yet, in the run up to the economic reforms in

1991, the IMF, world bank and the countries that con-

trol them have been crying hoarse over the alleged pam-

pering of higher education in India at the cost of school

education. The fact of the matter was that school edu-

cation was already privatised to the extent that govern-

ment schools became an option only to those who

cannot afford private schools mushrooming in every

street corner, even in small towns and villages. On the

other hand, in higher education and professional

courses, relatively better quality teaching and infrastruc-

ture has been available only in government colleges and

universities, while private institutions of higher educa-

tion in India capitalised on fashionable courses with

minimum infrastructure. Nevertheless, the successive

governments over the last two decades have only pur-

sued a path of privatisation and deregulation of higher

education, regardless of which political party ran the

government. From Punnaiah committee on reforms in

higher education set up by the Narasimha Rao govern-

ment to the Birla-Ambani committee set up by the Va-

jpayee government, the only difference is in their degree

of alignment to the market forces and not in the funda-

mentals of their recommendations.

With the result, the last decade has witnessed many

sweeping changes in higher and professional education:

For example, thousands of private colleges and insti-

tutes offering IT courses appeared all across the country

by the late 1990s and disappeared in less than a decade,

with devastating consequences for the students and

teachers who depended on them for their careers. This

situation is now repeating itself in management,

biotechnology, bioinformatics and other emerging

areas. No one asked any questions about opening or

closing such institutions, or bothered about whether

there were qualified teachers at all, much less worry

about teacher-student ratio, floor area ratio, class

rooms, labs, libraries etc. All these regulations that ex-

isted at one time (though not always enforced strictly

as long as there were bribes to collect) have now been

deregulated or softened under the self-financing scheme

of higher and professional education adopted by the

UGC in the 9th five-year plan and enthusiastically fol-

lowed by the central and state governments. This situ-

ation reached its extreme recently in the new state of

Chattisgarh, where over 150 private universities and

colleges came up within a couple of years, till the scam

got exposed by a public interest litigation and the courts

ordered the state government in 2004 to derecognise

and close most of these universities or merge them with

the remaining recognized ones. A whole generation of

students and teachers are suffering irreparable damage

to their careers due to these trends, for no fault of

theirs. Even government-funded colleges and universi-

ties in most states started many "self-financing" courses

in IT, biotechnology etc., without qualified teachers,

labs or infrastructure and charging huge fees from the

students and are liberally giving them marks and de-

grees to hide their inadequacies.

It is not that the other well-established depart-

ments and courses in government funded colleges and

universities are doing any better. Decades of govern-

ment neglect, poor funding, frequent ban on faculty re-

cruitments and promotions, reduction in library

budgets, lack of investments in modernization leading

to obsolescence of equipment and infrastructure, and

the tendency to start new universities on political

grounds without consolidating the existing ones today

threatens the entire higher education system.

Another corollary of this trend is that an educa-

tional institution recognized in a particular state need

not limit its operations to that state. This meant that

universities approved by the governments of Chattis-

garh or Himachal Pradesh can set up campuses in Delhi

or NOIDA, where they are more likely to get students

from well off families who can afford their astronomical

fees. What is more, they are not even accountable to the

local governments, since their recognition comes from

a far away state. Add to this a new culture of well-

branded private educational institutions allowing fran-

chisees at far away locations to run their courses,

without being responsible to the students or teachers

in any other way. This is not only true of NIITs and

Aptechs, but is also increasingly becoming a trend with

foreign universities, especially among those who do not

want to set up their own shop here, but would like to

benefit from the degree-purchasing power of the grow-

ing upwardly mobile economic class of India. Soon we

might see private educational institutions getting them-

selves listed in the stock market and soliciting invest-

ments in the education business on the slogan that its

demand will never see the sunset.

The economics of imparting higher education are

such that, barring a few courses in arts and humanities,

imparting quality education in science, technology, en-
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gineering, medicine etc. requires huge investments in

infrastructure, all of which cannot be recovered through

student fees, without making higher education inacces-

sible to a large section of students. Unlike many better-

known private educational institutions in Western

countries that operate in the charity mode with tuition

waivers and fellowships (which is why our students go

there), most private colleges and universities in India

are pursuing a profit motive. This is the basic reason

for charging huge tuition fees, apart from forced dona-

tions, capitation fees and other charges. Despite huge

public discontent, media interventions and many court

cases, the governments have not been able to regulate

the fee structure and donations in these institutions.

Even the courts have only played with the terms such

as payment seats, management quotas etc., without ad-

dressing the basic issue of fee structure.

It is not only students but also teachers who are at

the receiving end of the ongoing transformation in

higher education. The nation today witnesses the de-

clining popularity of teaching as a profession, not only

among the students that we produce, but also among

parents, scientists, society and the government. The

teaching profession today attracts only those who have

missed all other "better" opportunities in life, and is in-

creasingly mired in bureaucratic controls and anti-edu-

cation concepts such as "hours" of teaching "load",

"paid-by-the-hour", "contractual" teachers etc. With pri-

vatisation reducing education to a commodity, teachers

are reduced to tutors and teaching is reduced to coach-

ing. The consumerist boom and the growing salary dif-

ferentials between teachers and other professionals and

the value systems of the emerging free market economy

have made teaching one of the least attractive profes-

sions that demands more work for less pay. Yet, the so-

ciety expects teachers not only to be inspired but also

to do an inspiring job!

Yet another worrisome trend in higher education

and research is the emerging government policy of ac-

cording deemed university status to national labs and

research institutes, so that these institutes can award

their own Ph.D. degrees, without having to affiliate

themselves to a university or fulfilling any other role of

being a university. National laboratories include those

under the Union government's Council of Scientific

and Industrial Research (CSIR), Indian Council of

Medical Research (ICMR), Department of Atomic En-

ergy (DAE), Defence Research and Development Or-

ganisation (DRDO), Department of Space (DOS) etc.

Some DAE institutions have already obtained deemed

university status, and the UGC has already recom-

mended the case of CSIR for the commission's ap-

proval. It is not clear whether all the national

laboratories are under consideration for this status, but

it is most likely that all of them would eventually like

to seek such a status. The national laboratories were

specifically established with the aim of making more di-

rect contributions to the technological needs of the

country in chosen areas such as medicine, agriculture,

petroleum, metallurgy, energy, defence, space etc. It was

expected that these national (or regional) laboratories

would employ selected scientific manpower generated

from the colleges/universities and nurture their talents

towards specific applied goals. But this did not happen,

as the national labs more sophisticated versions of uni-

versity departments drawing better monetary and in-

frastructural support and publishing research papers,

for which they need research students, who cannot be

retained and tapped unless they are promised research

degrees. The present demand for seeking deemed uni-

versity status could therefore be an exercise to legitimise

the current situation of the national labs and redefine

their original goals. However, the country needs to de-

cide whether it wants to develop glorified technicians

and sycophants or make versatile scientists and con-

scious citizens. Barring a few exceptions, the monolithic

hierarchy of national labs does not provide enough op-

portunity to young researchers to relate their research

to broader social and national values. The more open

intellectual environment of universities, which include

natural and social sciences, is essential for interdiscipli-

nary learning, personality development, national values

and better citizenship. Thus, the issue of deemed uni-

versities calls for an open national debate, as it has

major implications for our higher education and re-

search in science and technology.

With the basic issues of equity and access to higher

education still unresolved, the country is ill prepared to

generate knowledge creators or knowledge workers of

high quality to tap the opportunities of the emerging

knowledge economy. There was a time when the coun-

try debated passionately about external brain drain of

students going abroad and not returning, and internal

brain drain of students taking up careers in areas quite

different from their academic backgrounds, and what a

waste of national resource it was. This situation has
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only worsened with unemployment and underemploy-

ment in the era of liberalisation and globalisation, but

we don't seem to even talk about it anymore. 

Reforms may mean different things to different

people, but for those students and teachers who are at

the receiving end of their governments, reforms have

come to mean withdrawal of government funding, no

matter what happens. For those who believed (if at all

anyone ever did) that reforms in higher education

would reduce bureaucratic controls, attract better tal-

ent, provide more operational freedom, improve trans-

parency, increase accountability, remove corruption,

encourage self-financing, reward productivity and pun-

ish laxity, disappointment is an understatement of the

state of affairs in our country.

— February-March 2006
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Dropout or Pushed Out?
Lack of well-trained teachers, stale curriculum and uncritical
bookish knowledge, especially in a context of stark poverty in India,
has pushed students to a difficult crossroad. It is high time activists
and academicians see to it that the right to education is universally
implemented.

jA n A k i  rA jA n

In the 1990s, many myths pertaining to school education in
India stood debunked. Perhaps the most staunchly held
myth, that there exist satisfactory education systems in India,
and if children are not to be seen in schools, it is because of
parental ignorance or parental greed, which makes them opt
for child labour over education, got summarily dismissed.

Myron Weiner1 was amongst the first in the decade to raise the ques-
tion, do children really drop out? Or, are they pushed out?

For decades, educationists and activists have been lulled by the figures put out in various

governmental educational surveys.2 Enrolment, Gross Enrolment (GER) and Net enrolment

(NER) were the terms used in these surveys. The percentage enrolled, as per these surveys,

was always near 100. In case of NER, the percentage given was regularly more than 100.

These figures strengthened the belief that nearly all is well with Indian schooling.

These terms were challenged by the Government’s own Committee, set up to review

the National Policy on Education, the Acharya Ramamoorthy Committee3 which pointed

out that ‘enrolment’ could include any child who has ever stepped into a school to be regis-

tered irrespective of whether he or she attended school even for a day. The NER of over 100

was also deceptive in the sense that it sought to imply that any child who did not join school

at age 5 or 6, did so in class I a year or two later, hence really there was no huge problem.

The Ramamoorthy Committee report, not only stated that enrolment per se did not reflect

school participation or learning, it also underscored the fact that those out of school were

nearly all from the marginalized sections of society. The report points to the ominous trend

that over the decades, visible even while using the deceptive criteria of enrolment, the gap

between enrolment of chil dren in the SC, ST categories and the general categories was in-

creasing exponentially. The gap was much wider when it came to girls, both within the SC,

ST communities and across communities. The report further warns that this trend is likely

to continue if urgent, holistic measures were not adopted which have been amply borne out

in 2000.4

Although the rates of enrolment have increased over decades, the actual gap between the

literacy levels of SCs/STs and those of non-SC/ST population has been consistently widening

between 1961 and 1981. While the literacy rate between 1961 - 81 among total non-SC/ST

population increased by 13.39%, the SC population rate increased only by 11.11. % and the



ST population by 9.81. Among females, between 1971

- 81, the increase among non-SC/ST population was

9.81 but only 4.49 among SC females and 5.06 among

ST females.    

Even in 2000, girls’ enrolment amongst all sections

of society (not necessarily participation) is only 43.7

The gender - gap figures given below shows only a mar-

ginal closing from around 30% to around 20% at pri-

mary level.  A study on Muslim Girls’ Education5 has

brought to light the abysmal situation of education of

the Muslims, especially girls. The literacy rate among

Muslim girls is 40.6 % as against 63.2 among general

category of girls. Only 13.5% Muslim girls are enrolled

in rural northern India. Even in South India, Muslim

girls’ enrolment is only 23% in rural and urban areas

whereas the comparable rate for non-Muslim girls is

over 70%. Less than 17% Muslim girls complete 8

years of schooling. In north India, it is as low as 4.5 %.

However, among better off sections, both Muslims and

non-Muslim girls’ enrolment is around 70%, clearly in-

dicating that the low enrolment of Muslim girls is a

poverty issue rather than a cultural one. 

It is a tribute to activists and academics, that atleast

now, the actual picture of school educational status is

slowly emerging.6 Today, there appears to be a general

agreement that only around half the children and two-

thirds of girls of school-going age participate in school

education.7 Arguing that enrolment figures did not suf-

ficiently reflect the numbers of children not in school,

the term ‘school participation’ and ‘children’s achieve-

ment’ have begun to gain credence as measure of edu-

cational status.  Sadly, even today, these measures have

not yet been scientifically built into the educational sys-

tem8 Taking figures from a variety of sources, the pic-

ture that emerges: For every 100 children in India who

enroll into any school, only 61 make it to class V en-

rolment, and only 58 make it even to class VIII. A

study by NIEPA estimates that of all youth in the rele-

vant age group, only 7% ever acquire any kind of post-

secondary education, including the most ubiquitous of

certificates. What a waste of youth’s potential! But then,

it all begins as a waste of children’s potential…

Why ArE ChildrEn noT in SChoolS?

The NSS Sample Survey (42nd round) shows that the

reported causes for children not being in schools are:

they find schools boring, they fear failure in examina-

tions, corporal punishment, there is fear of molestation,

they find what goes on in school irrelevant to their lives,

they cannot attend schools due to economic compul-

sions. Among the 5 reasons cited above, 4 pertain

squarely to the state of schooling. The factor of eco-

nomic compulsion, that could be attributed to parents,

will also need to be seen in the light of experiences of

groups such as the MV Foundation, an NGO working

in rural Andhra Pradesh and many others who have

conclusively demonstrated that parents do make a

choice to send children to schools despite economic

compulsions provided schooling was found to be mean-

ingful. 

The PROBE report9 fleshes out anecdotally what

exactly goes on in schools and establishes other factors:
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Growth rates in Literacy  

Category Literacy Literacy Literacy Growth Rates  
1961 1971 1981 1941-1981 1971-51 

General 24.00 29.45 16.23 22.72 23.02 
SCs (total) 10.27 14.67 21.38 42.84 45.74 
SC (Women) — 6.44 10.93 — 69.72 S
Ts (Total) 8.54 11.29 16.35 32.20 44.82 
STs (Women) — 4.85 8.04 — 65.72 
All Communitiesexcluding  27.91 33.80 41.30 21.00 22.19 S
Cs and STs (Total) 
All Communities excluding  — 22.25 29.43 — 32.27 
SCs and STs (Women)



the lack of interest among teachers to provide quality

learning experiences to children of marginalized sec-

tions, non-functioning schools, social discrimination,

location of the schools, lack of flexibility, poor peda-

gogy etc. Others have raised the issue of the sterility of

school curricula, its bookishness, marks orientation and

rote learning as highly irrelevant, especially for children

living in poverty.10 While this may be common knowl-

edge to those with any acquaintance with government

schooling, given the sheer size and variety of school sys-

tems, many of the debilitating factors of schooling cut-

ting across systems have never, even today, been

effectively and systematically challenged. Yet other stud-

ies have shown that ‘social distance’ is a crucial factor

in whether or not children, especially from the margin-

alized sector such as SC, STs and girls, choose to go to

school or not. The governmental norm of a primary

school being provided within 1 km and a middle school

within 3 km has been roundly critiqued, though these

norms continue to remain especially for girls who will

have attained puberty by the time they are in middle

schools. If the primary school is situated in a forward

caste-area, SC, STs and especially girl children may find

the short trip to the school too threatening to attempt

in a situation where even today, the SCs and STs are ex-

pected to show subservience to the higher castes, failure

being promptly met with punitive assault.   The norm

of a school  says, for 800 children in an urban slum,

where population density can be as high as 20,000

within 1 sqkm area is meaningless too. The concept of

both ‘adequacy’ and ‘acceptability’ (by the community)

need to be urgently introduced to these norms of school

provision.     

STATE rESponSE

In 1993, the Supreme Court delivered a landmark pop-

ularly known as the Unnikrishnan judgement.11 This

heralded Public interest litigations, which have proved

to be a very effective mechanism to challenge the

abysmal state of elementary schooling. In Delhi, par-

ticularly, these resulted in spectacular results in favour

of children.12 It is pertinent to note that till 1993, the

governmental focus has been on primary schooling

(upto 5 years), and that too, through creating several

tires and types of schools. For every 9 primary schools,

there are only 4 middle schools. In a tribal area, there

could be a non-formal literacy centre passing off for

schools, whereas there are Navodaya Vidyalayas for the

rural privileged, the Kendriya Vidyalayas for the gov-

ernment employees, the Sainik schools for the military,

and very poorly functioning schools for the poor across

the country. Is it so surprising then that the parents of

children in poverty groups forsake school out of sheer

disgust at this abysmal provision?     

In 1997, the Government of India sought to make

Education a Fundamental Right although the Supreme

Court had already so ruled, on the plea that being a mi-

nority judgement, there was a possibility that it could

be overturned in the future, and legislation would en-

sure a firmer basis. However, this move itself has fur-

ther eroded children’s education. As the provision of

education travelled from Part IV of the Constitution

(Directive Principles) to Part III (Fundamental Right
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Cear Primary Middle Sec/Hr. Sec Higher
Intermediate Education 

1950-51 28.1 16.1 13.3 10.0 
1960-61 32.6 23.9 20.5 16.0 
1970-71 37.4 29.3 25.0 20.0 
1980-81 38.6 32.9 29.6 26.7 
1990-91 41.5 36.7 32.9 33.3 
2000-01 43.7 40.9 38.6 39.4  
Source: Selected Educational Statistics (different years), MHRD, and GOI as reported in the Report of the  CABE
Sub-Committee on Girls Education and Common School System.

Percentage of Girls Enrolment to Total Enrolment by Stages  



Article 21 A under Right to Life), the phrase ‘upto 14

years of age’ enshrined in the Constitution was diluted

to ‘from 6-14 years’. Early childhood care and educa-

tion, for the 0-6 age group of children, a vital prepara-

tory process for school readiness and language

acquisition was sought to be eliminated from the Con-

stitution. Again, it is a tribute to the strength of the

protests of activists across India, that this age group of

children still find a place in the Directive Principles of

State Policy. The initial drafts of the Constitutional

Amendment sought to delete this age group of children

from the Constitution itself.  (One cannot fail to draw

the inevitable parallel between the ancient practice in

Sparta, where, reportedly, infants were thrown down a

hill, and only those who survived were then assumed

to be citizens). Even more pertinent, girl children are

often kept away from schools so that they may take care

of the younger siblings.        

The Sarva Shiksha Abhiyan, the central govern-

ment’s flagship programme for universalising elemen-

tary education further erodes the spirit of providing

quality education to all children. Drawing heavily upon

its experiences from the World Bank funded District

Primary Education Programme (DPEP), national pol-

icy has had scant respect in the 90s for the Constitu-

tional commitment of ‘elementary’, that is 8 years of

formal education and 3 years of early childhood educa-

tion. Instead, it has sought to promote sub-standard

primary (5 years) of education for a couple of hours in

the name of non-formal education for children in

poverty groups. Contrast this, for instance, with the

Kothari Commission’s recommendation, re-iterated by

the Acharya Ramamoorthy Committee. Analyzing the

situation of the type we have in India, Dr. Kothari states

that there are very few, high fee-paying private schools

catering to the rich in the country, and a vast majority
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Education in India  Selected Indicators by Gender   

CIndicators 1981 1991 2001 
Literacy Rate (Male) 53.48 64.13 75.85 
Literacy Rate (Female) 28.47 39.29 54.16 
Literacy Rate (Total) 41.44 52.21 65.38 
Gender Parity Index (GPI) Literacy 0.53 0.61 0.71 
GER  (Boys) Primary Level 95.8 113.95 105.29 
GER (Girls) Primary Level 64.1 85.47 80.06 
GER (Total) Primary Level 80.5 100.10 96.30 
Gender Parity Index (GPI) Primary 0.67 0.75 0.82 
GER  (Boys) Upper Primary Level 54.3 76.56 67.77 
GER (Girls) Upper Primary Level 28.6 46.98 52.09 
GER (Total) Upper Primary Level 25.4 62.14 60.20 
GPI Upper Primary Level 0.53 0.61 0.77 
GER  (Boys) Secondary & High Sec. Level 34.2 33.89 38.23 
GER (Girls) Secondary & High Sec. Level 15.4 10.27 27.74 
GER (Total) Secondary & High Sec. Level 25.4 19.28 33.26 
GPI Secondary & High Sec. Level 0.45 0.30 0.73 
Drop Out  (Boys) Primary Level 56.2 40.1 38.4 
Drop Out  (Girls) Primary Level 62.5 46.0 39.9 
Drop Out  (Total) Primary Level 58.7 42.6 39.0 
Drop Out    (Boys) Upper Primary Level 68.0 59.1 52.9 
Drop Out  (Girls) Upper Primary Level 79.4 65.1 56.9 
Drop Out  (Total) Upper Primary Level 72.4 60.9 54.6  
GER: Gross Enrolment Ratio; GPI: Gender Parity Index 
Source: Selected Educational Statistics (different years), 
MHRD,  GOI; Selected Educational Statistics, 2001-02



of ill-functioning government schools meant for the

poorer sections. This not only results in widening the

gap between the rich and the poor, but the children in

the elite private schools are also not getting quality ed-

ucation as they are insulated from social realities. The

solution, for free India, the report states, is that all chil-

dren in a neighborhood, must learn together, irrespec-

tive of their social class. Known as the Common School

System, this is very much  in vogue in most countries

in the developed world. How national policy could

have ignored this specific recommendation, endorsed

by no less that the Central Advisory Body on Education

(CABE) is a question all citizens of this country need

to ask. 

The only possible explanation is that the colonial

legacy of exclusivity has held sufficient sway over our elite

in educational policies. Across decades and all shades of

political policies, while there has been rhetorical consent

to the ideas of Common School System, there has never

been programme for the same.  It is also equally clear

that however poor they may be,  the marginalized sec-

tions of society are not prepared to accept less than the

best when it comes to their children’s education. Their

children are not ‘dropping out’, but are rejecting an in-

iquitous system. 

In 2003, the Delhi High Court, in response to

public Interest litigations upheld that all private schools

have come up on land provided to Charitable Societies

at subsidized rates for providing public services, and

hence must reserve 25% of the seats for children from

backward sections. The response of private schools,

who occupy more than 50% of the subsidised school

land and cater to around 30% of child population who

can pay fees, is eloquent testimony of which section of

society is a hindrance to finding lasting solutions to pro-

vision of quality education to all children. 

In sum, it can be safely concluded that it is not chil-

dren who  ‘drop out’. Systemic prejudice, irrelevance,

safety issues, affront to dignity, irrelevance, and failure

of State to provide quality schooling have all taken their

toll in driving children away from schools. If any more

proof is needed that universal elementary education is

not possible without addressing equity issues, a glance

at the evaluation report, 2000 on ‘Non-Formal Educa-

tion’ of no less the planning Commission should put all

rational doubts to rest. It categorically states that non-

formal education has proved to be ineffective.  

The MIS data and ‘monthly report cards’ being de-

veloped by national agencies are a welcome measure for

monitoring the state of elementary education, but un-

less the criteria for measurement gets realistic, data col-

lection is not likely to prove to be effective. And no

programme that ignores gut issues of equity and aspi-

rations of the people is likely to help us achieve the goal

of quality elementary education for all.

— Feb-March 2006
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Demise of Education 
as a Human Right
The court has worked in tandem with the government to 
ensure that education no longer remains a crucial part of 
the State’s obligations.

k  g  kA n n A B i rA n  

Immediately after the Second World War, despite the emerg-
ing antagonism of the Super Powers, the newly formed
world body proclaimed the Universal Declaration of Human
Rights.  This document is an act of reasoned deliberations
by the declaring participants to the debate. It was felt for the
first time that “rights” should be the foundation for the new

post war legal order which should motivate politics to translate the Dec-
laration into a reality. Every clause in the Declaration provides a right
to eliminate a past injustice and the rights system it has created has for
its object full development of the human personality.   

The Declaration in clause 26 declares education as a human right only to emphasize its

importance and which will enable people to participate in the governance of the societies

they live in.  Education, it was felt is the key to disciplining governance. Pursuant to this

Declaration a whole system of social, economic and cultural rights were worked out into a

covenant to which almost all the states became signatories and along with it the International

Covenant for Civil and Political Rights which also was signed and ratified by various States,

The International Covenant on Economic, Social and Economic Rights, inter alia, deals with

Education as a human right in Clause 12 of the Covenant and it is to help ‘ the full develop-

ment of the human personality and its sense of dignity; that such education should enable

them to participate in a free society and to promote understanding, tolerance and friendship

among all nations, racial, ethnic and religious groups.’ 

The nations signatory to the covenant agreed to provide free compulsory education.

Secondary education shall be made generally available and accessible and higher education

shall be made equally accessible to all on the basis of capacity, by every appropriate means

and in particular by the progressive introduction of free education.  Whatever may be the

current state of the United Nations these have the status of International Covenants and have

acquired the status of customary law after signing and ratification.  Directive Principles of

State Policy in a way anticipated the Covenant.

Clause 12 of the ICESCR together with Articles 15 and 21of the fundamental rights

and Articles 41, 45 and 46 of the Directives formed the background of the debate on educa-

tion in the Supreme Court in Mohini Jain and later Unnikrishnanan’s case.  In the latter they

were considering the correctness of Mohini Jain v  State of Karnataka where the Court found



that right to education is a fundamental right tracing

the right to Article 21, which is reinforced by Articles

41, 45 and 46 contained in the chapter on Directive

Principles.  The government paid no serious attention

to its fundamental obligations contained in the Direc-

tives for nearly twenty-five years and the reason for this

neglect appears to be the fact that they were not ac-

countable to any one, not even to the courts.  There

were members in the constituent assembly who

charecterised this as mere window dressing. Though

Sardar Patel described them as non-justiciable funda-

mental rights, and that they have their political uses.

Mrs. Gandhi in her campaign against fundamental

rights and courts’ role projected the Directive Principles

as a charter for social change which should according

to her take precedence over fundamental rights.

Since then the debate on the importance of the

Directives has been on. Post- Emergency 1975, courts

also realized that the colonial mindset they inherited re-

quired to be discarded, which meant the recognition of

the transition of a person from the status of a subject

to that of a citizen.  The emergence of a human rights

jurisprudence marking a transition from the concept of

individual right of a limited kind of the liberal era to

the recognition of human rights of the people, individ-

ual and collective was a major step in the history of the

people.  It has brought into vogue the assertion of

human rights of a collective politically and by redefin-

ing Rule of Law to enable people to assert collective

rights in courts, which hitherto remained outside the

arena of peoples struggles.  Constitution and courts

started making sense to the people.  These cases came

up for adjudication during the period of expanding

meaningful deliberations and decisions of the court.  A

new approach and a new jurisprudence were being

brought into existence by courts.

inTErprETing for pEoplE 

When Unnikrishnan came up before the court this new

jurisprudence was in its last stages. The questions raised

in Unnikrishnan were raised one year earlier in Mohini

Jain’s case.  The court in the latter case thought that the

Constitution made it obligatory to provide education

to all its citizens.  This interpretation alone, said the

court, would enable the people to realize the objectives

of dignity, political economic and social justice. To

achieve this, Fundamental Rights and the Directives

have to be understood as one integrated whole and

pointed out that without right to education the funda-

mental rights would make no sense.  Right to educa-

tion, the judges held, flows directly from Right to Life

enshrined in Article 21.and that the State is obliged to

provide education at all levels to its citizens.  After ex-

pounding the constitutional philosophy they found that

charging capitation fee of large sums by institutions of

higher education is a denial of the right to education.

This was in the year 1992.

The same question was raised again in 1993 in

Unnikrishnan’s case.  The fundamental nature of the

right to education was put in issue once again. Judge

Jeevan Reddy patiently examined all over again the

principles which led to the finding that under the Con-

stitution, right to education is fundamental and again

concluded that “right to education is implicit in the

right to life because of its inherent fundamental impor-

tance” and pointed out that Articles 41,45, 46 deter-

mine the parameters of the right.  The right to educate

after the primary stage will be determined by the eco-

nomic capacity and development of the state.  

This has left the right to education of students who

have completed 14 years of age in a state of uncertainty.

For higher education the court formulated a scheme

eliminating possible abuse of power and discretions

both by the government and the educational institu-

tions by emphatically declaring that both by virtue one

being the government and the other being regulated for

the performance of a public duty are bound by the in-

junctions of Articles 14 and 15.  For regulating the fee

the scheme  required the statutory bodies regulating the

professional  colleges to appoint a committee to fix a

ceiling on the fee structure after a thorough examina-

tion after taking all relevant matters into account. 

The present round of litigation was commenced by

the T M A Pai Foundation in the very year in which

Unnikrishnan was decided [1993]. In this litigation

both aided and unaided majority and minority institu-

tions were petitioners.  In 1997 a bench of 7 judges felt

that the issues raised should be considered by a larger

bench and so 11 judges heard and decided the crucial

questions, remitted the rest to be considered by the reg-

ular bench. 

ShifTing groUndS of dEBATE 

The first thing that strikes you is the shift of the debate

from the right to education to the right of the manage-

ments of the educational institutions to run their insti-
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tutions without let or hindrance.  The latter claimed

that Unnikrishnan violated their rights under Article 19

(1) g. By introducing a scheme they were burdened

with an unreasonable restriction and therefore was con-

stitutionally invalid.  The Additional Solicitor General

also supported the contention of the petitioners.  And

there was a consensus that Unnikrishnan should be over

ruled. 

There was no one to argue that right to education

is a fundamental and human right.  While the earlier

bench did not go into the question whether education

is a trade business occupation or profession the Consti-

tution Bench described running educational institutions

as an occupation in the nature of a charitable trust!  A

concept of trust negates rights.  

The departure from the social and political philos-

ophy of the constitution is stunning.  In all the debate

there is no reference to the Preamble, to Articles

21,41,45 and 46 on which the earlier judgments are

based and the jurisprudence that has been developed to

help majority of the country realize the objectives in the

constitution. 

The judgment says that Private education is one of

the most dynamic and fast growing segments of post

secondary education at the turn of the 21st century and

that government is not prepared to meet this demand.

Countries all over the world switched over to private

sector and that their sphere of operation is expanding. 

The idea that an academic degree is a public good

that benefits the society is no longer accepted. In fact it

is increasingly seen as a private good beneficial to the

individual The logic of today’s economics and the ide-

ology of privatization have contributed to the resur-

gence of private higher institutions where none or very

few existed before. This is the core of the decision.  Lib-

eralisation has been adopted as the ruling principle of

the decision.  The reasoning that followed giving au-

tonomy to these institutions in the matter of the fee

structure and disciplinary jurisdiction of these institu-

tions has to follow as a  matter of course.

Dr. Ambedkar said: “We do not want merely to lay

down a mechanism to enable people to come and cap-

ture power. The Constitution also wishes to lay down

an ideal before those who would be forming the gov-

ernment. That ideal is of economic democracy”. With

these words the Constitution Review Committee com-

mences its report on the review of the chapter on the

Directives and found no reason to accommodate liber-

alization and globalization philosophies in the consti-

tution. In its Review of fundamental rights it never

suggested reversal of law laid down by the court on

right to education.

The Review Committee not only did not reduce

the rigor of the constitutional philosophy but pleaded

for the committed enforcement of the philosophy.  The

Articles that prominently figured were Article 29(2)

and 30(l) The majority by interpreting Article 29 (2)

as indent of and not subject to Article 30 (1) the Court

allowed the majority to invade minority institutions and

reserved for the majority admission of reasonable num-

bers and need not be necessarily be 50% as provided by

St. Stephens College earlier.

Yet the court declared the law laid down by the ear-

lier decisions unconstitutional, not by a reasoned debate

but on the basis of the principles of the philosophy of

liberalization, which does not find a place in the Con-

stitutional scheme. 

Now early school education up to six years contin-

ues to be the obligation of the state and after six years

the right to primary education has been made a funda-

mental right. This legerdemain of transmogrifying an

obligation of the state into an individual right, the gov-

ernment has pushed people to the courts and liberated

the State and its instrumentality from its political obli-

gations.  With this Amendment privatization of educa-

tion is complete and the court working in tandem with

the government successfully pronounced the demise of

education as a Human Right.

— April-May 2003
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right to food

People die of slow hunger and nothing happens. People die of thirst and emptiness,
nothing happens. People die of entrenched malnourishment, especially little children and
emaciated women; people make thick, unhygienic, fibrous gruels by crushing mango
kernels and drink it as a miracle; people live in huts with one empty mud vessel turned
upside down and not one grain of rice; people become thin and their hands tremble,
they become diseased and helpless, they can’t work, can’t beg, can’t live, can’t die —
people wait for death, which arrives, like a long, painful, repetitive cliche. 

SECTION 11
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Lowering Depths, Growing Pangs
Instead of addressing the infinite nightmare of poverty, the Indian
government appears to be doing away with the poor altogether by
using statistical jugglery and artificially lowering the poverty line.

C o l i n  G o n sa lv e s

The UNICEF report concluding that child malnutri-
tion in India is comparable to Sub-Saharan Africa
comes as no surprise to all those working on food se-
curity in India. It may offend the sensibilities of those
for whom ‘India shining’ was an attractive though
unrealistic projection, but there is nothing on the

horizon but gloom for the poor. When the People’s Union for Civil
Liberties (PUCL) case started in 2001, there were starvation deaths re-
ported throughout the country.  The active intervention of the Supreme
Court enthused many and put the issue of food security on the centre
stage.  I have no doubt that had the Supreme Court not intervened, the
thrust of globalisation, privatisation and structural adjustments would
have resulted in the closure of the public distribution system and the
curtailment of the midday meal scheme and the integrated child devel-
opment scheme (ICDS). When Chief Justice Kirpal was on the verge
of retirement, he asked for an assessment of what had been achieved
and I said that we may not have gone ahead for all these years but the
court has certainly stemmed the rot. Over the years, we saw the Na-
tional Democratic Alliance (NDA) replaced by the United Progressive
Alliance (UPA). However,  the attitude towards hunger and starvation
did not change. The principal trump card of PUCL when it began the
litigation, namely that 60 million tons of grain lay in the godowns while
people went without food, was neutralised by the government export-
ing 25 million tons of grain over a period of three years instead of using
the grain to feed the poor in India.  First the NDA government and
later the UPA government chose to export this grain at BPL prices to
Eastern Europe, some of it as cattle feed.

statistiCal juGGlery  
Anxious to show that globalisation was working not only for the rich but also for the poor, the

World Bank organised a seminar of selected economists all of whom wrote papers claiming

that poverty in India had come down from 36 per cent to 22 per cent.  This was published in

a special report of the Economic and Political Weekly. This conclusion was thereafter widely

criticised. The most trenchant criticism came from Professor Utsa Patnaik of Jawaharlal Nehru

University in her article, ‘The Republic of Hunger’. On the basis of the NSS data on calorie

intake for 1999-2000, Professor Patnaik found that 70 per cent of the Indian population was



at or below the poverty line fixed by the Planning Com-

mission in 1979 at 2400 k calories per person per day.

This was a shocking condemnation of the manner in

which India was developing.  She also calculated that an

average family of five was consuming at least 200 kg of

grain less in a year than 50 years ago.  Food grains were

available but the poor did not have the money to pur-

chase them.  

The debate over the extent of poverty in India

made us look at the alternative Planning Commission

poverty line in terms of cash. That made interesting

reading. The latest figures for 2000-2001 were Rs 11

per person per day in the rural areas and Rs 17 in Delhi.

A clerk in any office of Delhi would spend that amount

of money travelling to and from work by bus! The in-

ternational poverty line is two dollar a day. Yet in India,

a country which swears by globalisation, the poverty

line remains at 40 cents a day.  Thus by the statistical

jugglery of artificially lowering the poverty line, India

hopes to do away with poor people altogether!   

The Supreme Court intervened on the integrated

child development scheme holding the central govern-

ment accountable for the implementation of its own

scheme requiring an anganwadi centre for every 1000

population. Against 12 lakh anganwadi centres needed,

the central government had sanctioned money only for

six lakh centres.  Even these were not functioning in

many areas. Though the court directed the government

to implement its scheme fully, the finance minister

made no allocation in the recent budget. 

Globalisation’s mantra
Then the UN Special Rapporteur on the right to food,

Jean Ziegler, visited India in August last year and made

his report to UN.  He found that ‘levels of malnutrition

and poverty remain very high and food insecurity has

increased since the 1990s.’  He found ‘one of the high-

est levels of child malnutrition in the world, higher than

most countries in Sub-Saharan Africa’.  He calculated

that 80 per cent of the Indian population was living on

less than two dollar per day.  He saw signs of increased

concentration in land ownership and increased landless-

ness.  He reported over 250 cases of starvation deaths

from many parts of India and in particular from the tea

gardens in West Bengal.  He found hunger rampant

among the Dalits and Tribals.  He personally witnessed

practices of casteism and untouchability in villages of

Orissa. He concluded that “India was not currently on

track to achieve the goals set in relation to malnutrition

and under nourishment” in the UN’s millennium de-

velopment goals.  

Globalisation has one mantra: subsidies are bad.

However, without massive food subsidies the poor can-

not purchase grains at all.  To tackle the spectre of starv-

ing India, the government needs to push up its financial

commitments from one per cent to two per cent GDP.

Only then can we hope for any change.

— June-July 2006
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How the Other Half Dies
This is the story of overflowing godowns and people dying of slow
hunger, of thirst and emptiness, of entrenched malnourishment,
especially little children and emaciated women. This is a film about
the cold-blooded, clinical Assassination of the invisible masses in
the ‘socialist republic’ of India, the largest democracy in the world.

a m i t  s e n G u p ta

It is the sound of wailing which stalks the countryside which
marks the difference between documentary, fiction and real-
ism. The starving Indian village as the tragic metaphoric
threshold between the State as a mass murderer and the
starving Indian farmer, mostly landless, as the suicidal victim,
or the slow, tortured, condemned prisoner of his (or her)

hunger-driven fate. This fatedness, therefore, is marked by a design, a
man-made design, a structural adjustment paradigm, a liberalisation
code, a globalised repetition, which is no more a dead cliche but a cold-
blooded recipe for organised killings. The wailing is hence an invisible
expression of grief — because, mostly, there is an abject silence of po-
litical invisibility; because, neither the State, nor the federal structures,
the media, film, print or broadcasting, neither statistics, nor lies, or
videotapes, nor the courts or the tribunals, indeed there is nothing
which wants to even remotely record the wailing apocalypse of rural
India. 

Assassination: Watch this film directed by Shahid Jamal and produced by Harsh Dobhal

for Human Rights Law Network as part of the on-going Right to Food Campaign, and

enter this quagmire of life and death, where life has been crushed by poverty and hunger,

and death celebrates the absolute success of absolute victory. The truth that what is passed

off as a heart-attack, or as natural death, is basically the abject failure of an entire biological

system of the malnourished human body, when every organ’s failure is also the sustained and

deliberate failure of the Indian State, when every death passed off as a heart attack, etc, is ac-

tually nothing but a cold-blooded, planned act of assassination. 

People die of slow hunger and nothing happens. People die of thirst and emptiness,

nothing happens. People die of entrenched malnourishment, especially little children and

emaciated women; people make thick, unhygienic, fibrous gruels by crushing mango kernels

and drink it as a miracle; people live in huts with one empty mud vessel turned upside down

and not one grain of rice; people become thin and their hands tremble, they become diseased

and helpless, they can’t work, can’t beg, can’t live, can’t die — people wait for death, which

arrives, like a long, painful, repetitive cliche. And others watch them die, waiting, inevitably,

for their own inevitable death.



People visit government offices, the block develop-

ment office, the local administrations, the district ad-

ministration, the panchayats, the NGOs. They are

promised a slice of the moon, but they return empty-

handed, on empty stomachs. There are huge buffer

stocks, foodgrain exported, as during the NDA regime,

(now the UPA is importing foodgrain, planning to cut

food subsidy and increase PDS wheat prices), rich

farmers are holding back thousands of tonnes of grains,

the Food Corporation of India godowns are overflow-

ing, but, still, people are inexplicably hungry, a mass

hunger comparable to the once Bengal famine. Middle

farmers are committing suicide drinking the same pes-

ticides which have failed them: the debt trap is pushing

their dignity beyond sense and sensibility, the profit

sharks, private banks and local money-lenders will drink

their blood in any case. So tens of thousands of farmers

commit suicide while the Indian State absolves itself of

all responsibility and constitutional guilt. Even prosper-

ous Punjab is not spared of this man-made calamity.

And the stories keep repeating itself, in the same pat-

tern, the same method in the madness, the same logic

of organised mass murder of the farmers of India. 

So whatever happened to the directive priniciples

of the Indian Constitution? Or to India Shining, and

the aam aadmi UPA government backed by the ‘social

justice Left’ and their common minimum programme?

First they, the liberalisers, let the foodgrain rot or

consumed by rats. Then they export it to sundry coun-

tries. Then they don’t let the poor access it. Then they

see to it that the public distribution system is decisively

dismantled so that the open market takes over. In any

case, the purchasing power of the poor, as in Anantha-

pur in Andhra or Kashipur and Kalahandi in Orissa, or

in the mass graveyards of the tea gardens of Communist

West Bengal, the film shows, is so abysmally low that

they can’t even access the limited amount of foodgrains

listed on their ration cards. Then the liberalisers will say

these people are not buying so what can we do? How

can they buy when they can’t buy, when their purchas-

ing power is so low? So the liberalisers will argue that

surely the PDS can henceforth be easily dismantled.

That it is really of no use to the poor.

So it’s cool. You create the scarcity, so you can push

for the open market. No wonder, the British funding

agency, DFID, has been decisively blamed for the mass

deaths in Chandrababu Naidu’s Andhra Pradesh, as

documented extensively by Guardian columnist George

Monbiot. Naidu was a blue-eyed boy of the World

Bank, IMF and the forces of globalisation. And the

process begun by him has not ended — this catalytic,

pro-market, anti-poor logic moves with relentless, fas-

cist ferocity which is difficult to stop. That is why, India

has become the republic of hunger, as economist Utsa

Patnaik points out in the film.

Witness the dying and deaths in the tea gardens of

West Bengal, in Purulia and Midnapur; witness the

same phenomena across vast terrains of Andhra, from

Mehboobnagar, Ananthapur, Medak, Nizamabad, War-

rangal, Karimnagar, to Melghat, Nandurbar and Vid-

harbha in Maharashtra, to the slums of Mumbai and

the shut-down empty textile mills of this mahanagar,

where jobless workers now sell bananas on the streets,

as the film shows. This is an unfolding tragedy since

the then Prime Minister Narasimha Rao and his Fi-

nance Minister, Manmohan Singh, almost 15 years ago,

effectively destroyed our social security systems to ben-

efit the global market forces and the new elite in India. 

As economist Jean Dreze points out in the film,

when the government actually tries to create food for

work programmes, the corruption is so entrenched that

nothing but a mass mobilisation of people can stop it,

as the right to information campaign is currently doing

in Rajasthan. Even advocate Mihir Desai points out,

that in Mumbai, the ration shops are perpetually fudg-

ing the truth, they are always lacking the required

amount of foodgrain, and the below poverty line (BPL)

cards are basically limited, even if the number of people

and the demand is many times more. That is, this is no

accidental coincidence — this is a design driven by a

corrupt administration machinery and the market logic.

Consequently, thousands of Indians in rural and

urban India are dying of hunger and malnourishment,

committing suicides, others are waiting for their deaths,

while the sound of wailing moves like a symphony of

apocalypse now, the song of the funeral, the national

anthem of abject condemnation. That is why this film

should be screened in every metropolitan club, schools

and colleges, university hostels, institutions, cinema

halls, newspaper offices, libraries, NGO offices, gov-

ernment and private sector offices, and on television

channels, across India. Because this too is sensational

stuff. The cold-blooded, clinical assassination of the 

invisible masses in the socialist democratic republic 

of India.

— June-July 2006
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The Privatisation of food
The Indian Government pressurised by globalisation is moving
toward the closure of the Public Distribution System.

C o l i n  G o n sa lv e s

India is moving steadily in the direction of curtailment in the
procurement of grain, reduction in  food subsidies relating
to the poor, rise in  prices of grain for the poor and closure
of the Public Distribution System (PDS).  This is going to
be one of the largest privatization endeavors ever. The PDS
was started in 1964 to ensure food security, support indige-

nous grain production and self-reliance and to stabilize market prices.
It expanded considerably during the 70’s and the 80’s.  From the early
90’s, on World Bank and IMF intervention the strangulation of this sys-
tem began.  Prices of grain were increased to such an extent that the
poor were priced out.  The worst quality grain was sent to the ration
shops.  In 1992 revamped PDS and in 1997 targeted PDS sharply cut
the number of beneficiaries who could avail of grain in the ration shops.  

As a result today Above Poverty Line (APL) off take is almost zero and Below Poverty

Line (BPL) off take is falling rapidly as the prices increase to market prices.  In the six north-

ern states Bihar, Jharkhand, Madhya Pradesh, Rajasthan, Uttar Pradesh and Uttaranchal the

PDS system has almost totally collapsed.

In 1997 when targeting was introduced and the universal PDS system was converted

into one available mainly to persons below the poverty line, the change was hailed as one

likely to benefit the poor.  Experience showed otherwise.  The poverty line, itself an ambigu-

ous concept, was subject to many changes with governments anxious to show that poverty

was declining over the years.  Then the income criteria was jettisoned in favour of a compli-

cated survey form.  Complaints from all over the country indicate that about 50% of poor

households are being excluded because they have a cycle or an old radio and the like.  Then

the Central Government introduced arbitrary ceilings for each state on the total number of

BPL families they could officially recognize.  And now the latest catchwords are “vulnerable

sections” and “destitutes” as being the sections on which the state has decided to focus its re-

sources and grain.  Thus the state has shifted away from its commitment to assuage hunger

generally to a very narrow focus of intervening only in cases of sections on the brink of star-

vation.  

If we were to go by the American standards defining a poor family as one, which spends

more than 1/3rd of its income on food, then 95% of all Indian households would be consid-

ered poor.  Going by the Chinese standard of 60% food share, 75% of the Indian population

would be considered poor.  But the spurious Indian standards shows less about 30% of the

population as below the poverty line.  A considerable part of this officially poor segment
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does not get the benefits of the PDS system because of

large-scale corruption and the siphoning away of grain.

Their ration cards remain in the ration shops.  Their

grains are diverted to the open market.  

As things stand today per capita consumption of

cereals, intake of micronutrients and average caloric in-

take are all declining.  Going by Body Mass Index

(BMI) half the population is malnourished.  53% of

children are undernourished with 21% severely under-

nourished.

In 1988 when Kishen Patnaik, the Socialist leader

filed a PIL in the Supreme Court, his case was dis-

missed on an empty assurance by the State of Orissa

that things would be looked into.   A 1998 enquiry by

the NHRC into starvation deaths in Orissa languishes

to this day.  When the Rajasthan PUCL filed its PIL in

the Supreme Court in 2001 petitioners were apprehen-

sive that their petition would be dismissed.  But Justice

Kirpal took up the case with gusto and several impor-

tant orders were made requiring government to imple-

ment its various welfare and employment schemes and

empowering the gram sabhas to conduct social audits.

Despite this case and the enormous attention given

to the issue by the national media offtake  of grain went

up only marginally by 5 million tones.  Even today the

order for mid-day meals to be given to all primary

school children has been disobeyed in more than half

the states.  It is odd that an Asian superpower having

nuclear bombs and one of the largest standing armies

in the world should find spending Re. 1.25 per child

per day for a mid-day meal unaffordable.  The mid-day

meal has been lauded as improving nutrition, increasing

attendance and also reducing caste discrimination as

children of different castes eat together.

In the Ratlam Municipality case the Supreme

Court held that when it concerns the implementation

of a Fundamental Right the court will not entertain a

plea that the state has no funds.  Why then is the Indian

government so reluctant to give its surplus grain to the

poor free or at a highly subsidized rate?  The answer

lies in the powerful forces operating behind the scenes

including the agents of the WTO who, while support-

ing the huge subsidies given to the American, European

and Japanese farmers, argue that India food subsidy

should be eliminated and the trade barriers preventing

the import of grain be dismantled.  The multinational

corporations benefit from the Producer Subsidy Equiv-

alent (PSE) and the Total Support Estimates (TSE)

which are measures of subsidies for agricultural produc-

tion.  These corporations are poised to flood India with

cheap grain.  They argue that the indigenous agricul-

tural production be curtailed, that procurement be cut

and that the PDS be replaced by an open market system

where ration shops will become like any other shop.  To

meet the obvious objection they make a facile sugges-

tion that the poor be given coupons for the procure-

ment of the grain.

These “reforms” have been tried and have failed

disastrously in many countries.  Sri Lanka, Zambia, Ja-

maica, Tunisia, Columbia and many other countries

went the IMF way switching from the universal PDS

to a targeted system based on income criteria with dis-

astrous results.  The coupon system was ridden with

fraud and led to food riots in some countries.  The over-

all result was that the poor were thrown out of the food

security system.  The same bankrupt package of reforms

is now being suggested by the High-Level Committee

on Long Term Grain Policy which recently submitted

its report to government.  Perhaps, like the Phillipines,

India will one day give up its functioning grains pro-

curement and distribution system and become a net im-

porter of US grain.

We are moving quickly in that direction.  Food

grain output has dropped sharply in the 1990s.  There

has been a considerable decline in the area sown to food

grains. Rural unemployment and hunger is skyrocket-

ing.  As a result, despite the pendency of the case in the

Supreme Court the number of starvation deaths re-

ported during the pendency of the case were more than

the deaths reported in the year prior to the case.

Andhra Pradesh, Maharashtra and Karnataka reported

many suicide deaths.  Andhra Pradesh reported poor

selling their kidneys for food.  The Lambada tribals of

Andhra Pradesh were discovered selling their children

to adoption agencies for Rs. 400 a child.  In this state

of hunger Chandrababu Naidu was declared Chief Min-

ister of the Year.  

While industrial houses had Rs. 80,000 crore in

debt without a director of a single company being af-

fected, acquisition proceedings in respect of the poor

saw the taking away of their land, houses, farm tools

and even household utensils.  

For hunger to be assuaged the state must commit

itself to feeding the poor with highly subsidized grain.

It must acquire this grain by continuing with the pres-

ent system of procurement.  40 MTs are procured every
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year.  An efficient Food For Work programme itself re-

quires atleast 20 MTs.  Such a programme would create

employment, build rural infrastructure and reduce

hunger.  The government, however, is moving in the

opposite direction.  It has replaced the Employment As-

surance Scheme which guarantees 100 days of employ-

ment in a year to anyone seeking work by the

Sampoorna Gramin Rozgar Yojana, which guarantees

less than ten days in a year.  The total quantity of free

grain to the states is 5 MTs out of the 56 MTs currently

lying in the godowns.

The inevitable conclusion is that the imperatives of

WTO and globalisation require that market forces

should prevail and that the poor not be given food at a

subsidized level, even if they are to starve.  The Indian

government seems to be on the brink of capitulating to

this pressure.

— April-May 2003
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from the Courts to the Streets
Be it local action or judicial activism and lobbying at the state
level, there is an urgent need to bring the right to food campaign 
to a higher plane, drawing on the whole spectrum of democratic
institutions. Civil disobedience should also be considered given 
that the campaign is concerned with serious violations of
fundamental rights.

j e a n  D r è z e

The “rights approach” to development is a subject of
much debate at this time. The notion is inspiring, but
its practical implications are often far from transpar-
ent. In India, however, the rights approach to devel-
opment seems to be taking shape within significant
domains.To illustrate, there is wide recognition today

of elementary education as a fundamental right of all Indian children,
and this acknowledgement has played an important part in the com-
paratively rapid progress of school attendance in the nineties (it is an-
other matter that many children learn next to nothing at school).
Similarly, India’s “right to information” movement is a visionary re-
sponse to the disempowerment of the underprivileged in many walks
of life due to the inaccessibility of public records. More recently, the
right to food has been invoked by citizen’s organisations to challenge
the scandalous persistence of endemic hunger in India – one of the most
undernourished countries in the world.

broaD Definition of HunGer
The right to food is about freedom from hunger. This can be interpreted in two different

ways, associated with different readings of the term “hunger”. In a narrow sense, hunger

refers to the pangs of an empty stomach. Correspondingly, the right to food can be under-

stood, roughly speaking, as the right to have two square meals a day throughout the year. In

a broader sense, hunger refers to undernutrition. The right to food (i.e. to be free from un-

dernutrition) then links with a wide range of entitlements, not only to food itself but also to

other requirements of good nutrition such as clean water, health care, and even elementary

education.

Our ultimate concern should be with the right to food in that broader sense. At this

time, however, the right to food in the narrow sense also deserves close attention, given the

availability of enormous food stocks in the country (more than 65 million tonnes at the time

of writing). These food stocks present a unique opportunity to ensure that nobody goes to

bed on an empty stomach. This, in itself, would not eradicate undernutrition, but it is clearly

a requirement of the realisation of the right to food in a broader sense.
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It is with this in mind that the People’s Union for

Civil Liberties (Rajasthan) submitted a writ petition to

the Supreme Court in May 2001, demanding that the

country’s gigantic food stocks should be used without

delay to prevent hunger and starvation. One year has

gone by since the first Supreme Court hearing on this

matter. It is a good time to take stock of what has been

achieved, and to consider what remains to be done.

The right to food was in the spotlight for a little

while, in late August and early September 2001, when

the initial Supreme Court hearings coincided with a

wave of starvation deaths in Orissa. Hardly a day

passed, during that brief period, without hunger being

the subject of front-page articles or thundering editori-

als in the national press. The issue was also raised in

parliament, at political rallies, in TV shows, and all sorts

of public debates. I even remember thousands of

posters springing up in the streets of New Delhi, with

arresting cartoons contrasting well-fed rats with fam-

ished human beings, and shrill slogans condemning the

scandal of “hunger amidst plenty”. From all this it

looked like hunger had become a major political issue

at long last. This mirage, however, vanished on 11 Sep-

tember with the terrorist attacks on the World Trade

Center and the Pentagon.  Hunger instantly disap-

peared from the agenda as “terrorism” became the over-

whelming focus of media attention, followed by the

war in Afghanistan. Then came the 13 December attack

on the Indian parliament and the precarious military

stand-off between India and Pakistan, followed by the

Gujarat massacres, and then another round of nuclear

sabre-rattling. In the process, hunger and other social

issues have been obliterated from the agenda, whether

that of the government (which has become obsessed

with “security” issues) or that of opposition groups

(which have been constrained to put social issues on

the back burner in order to oppose militaristic and com-

munal tendencies).

DesiGneD to fail
With the public looking the other way, the government

found it easier to evade the Supreme Court’s strictures.

In August, the central government had felt the heat, to

the extent of taking some concrete steps to address the

problem of “hunger amidst plenty”. On 15 August, the

Prime Minister announced what looked like a massive

programme of employment generation, the Sampoorna

Grameen Rozgar Yojana (SGRY). On 31 August, the

central government passed a fairly draconian order

aimed at streamlining the public distribution system.

Since then, however, nothing has happened. If any-

thing, the early steps were reversed. For instance, the

SGRY “guidelines” are virtually designed to ensure that

the state governments fail to implement the programme

– as is indeed happening today. Similarly, the release of

foodgrains through the public distribution system was

lower in 2001 than at any other time during the last

twenty years (Economic Survey 2001-2, page S-22).

As for food stocks, they have increased further since the

Supreme Court hearing began.

On 28 November, 2001, the Supreme Court

passed a significant “interim order” pertaining to eight

nutrition-related programmes. In brief, the interim

order has three significant components: (1) it converts

the benefits of these nutrition-related programmes into

legal entitlements; (2) it directs the state and central

governments to adopt specific measures to ensure pub-

lic awareness and transparency of these programmes;

and (3) it directs all state governments to introduce

cooked mid-day meals in primary schools within six

months. This interim order was intended to clear the

way for consideration (at future hearings) of other di-

rections sought by the PUCL petition, notably the in-

troduction of an all-India “employment guarantee

programme”.

The interim order has made an impact in some

states. In particular, several states have introduced mid-

day meals in primary schools, or are in the process of

doing so. The interim order has also constrained some

state governments to streamline and improve other

food-related programmes. Yet the overall impact of the

order, so far, has been quite limited. A number of states,

notably Bihar and Jharkhand, have blissfully ignored it,

in spite of a fair amount of public pressure. And even

the states that have introduced school meals have a long

way to go in making adequate arrangements for trans-

port, fuel, utensils, hygienic preparation, and so on.

The consequences of this inertia are clearly visible

on the ground. During the last few months, I have had

occasions to spend time in highly deprived areas such

as Surguja in Chattisgarh, Shankargah in Uttar Pradesh

and Palamau in Jharkhand. Everywhere I went, the sit-

uation was similar: the public distribution has more or

less broken down, and there are no employment pro-

grammes in the villages. The only food-based pro-

gramme that seems to be achieving a modicum of
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success is the Antyodaya Anna Yojana, a programme of

food-based social security for destitute households. Ex-

cept for this limited scheme, India’s food mountains re-

main out of reach of hunger-affected people.

merCiless robbery, starvation
Consider for instance Manatu block in Palamau district,

Jharkhand. Several “starvation deaths” have been re-

ported there in recent months, initially in village

Kusumatand and more recently in other villages as well.

I visited Kusumatand on three occasions in late June

and early July, initially with a fact-finding team com-

posed of members of Gram Swaraj Abhiyan and the

“right to food campaign”. In spite of some prior expe-

rience of India’s most deprived areas, I was shocked by

what I saw in Kusumatand. The entire hamlet lives in a

state of permanent semi-starvation. Most people survive

on small quantities of khudi (broken rice), supple-

mented with whatever wild food is available in the sea-

son, such as mahua, saag or gethi (a local root). When

we visited the village, many people were eating lumps

of plain saag, without rice. Some of them had nothing

else to eat. Out of 21 randomly-selected households,

20 reported that they had to skip meals regularly.

In spite of this glaring emergency, the food assis-

tance system is paralysed not only in Kusumatand but

in the entire block. A quick survey of 36 villages in

Manatu revealed that not a single BPL (below poverty

line) family in these villages had received any grain from

the public distribution system during the last two years.

Employment programmes are nowhere to be seen, even

though Manatu has been declared “drought-affected”

in November 2001. Even Antyodaya households have

been mercilessly robbed: in the 36 sample villages, An-

tyodaya households received only 25 per cent or so of

their official entitlements (currently 35 kgs of grain per

month) since the programme started in mid-2001.

This situation highlights the limitations of the legal

process when it works in isolation from other forms of

social action and political mobilisation. The Supreme

Court orders are extremely useful in strengthening the

bargaining power of all those who are working for the

realisation of the right to food in India. But it would

clearly be naive to expect these orders to be imple-

mented without further public pressure. And even if

they are implemented, the realisation of the right to

food requires much more than legal provisions and

sanctions. For instance, if a daughter does not receive a

fair share of food in the family, and is undernourished

as a result, taking the parents to court may not be the

best course of action. The right to food is not just a

legal right. For these and other reasons, the right to

food campaign has to expand well beyond the confines

of the Supreme Court, towards a broad-based popular

movement. The process is already under way. On 9

April 2002, a national “day of action on mid-day meals”

(planned in response to an appeal initially made by

Bharat Gyan Vigyan Samiti) achieved success in build-

ing public pressure for the introduction of mid-day

meals in primary schools. More importantly, it brought

together disparate groups with an interest in the right

to food, paving the way for further concerted action in

the future. 

There have been further initiatives of this kind in

recent weeks. On 9 July, for instance, a lively public

hearing on hunger and the right to food was held in

Manatu. For the government officials and private con-

tractors who normally plunder development funds with

impunity at the block headquarters, it was a shock to

see the premises overwhelmed by thousands of hunger-

affected people who were demanding their due. People

listened for hours with remarkable attention and inter-

est as the participants presented spirited testimonies

about the hunger situation in the area and the dismal

record of food-related programmes.

A public hearing may not sound like an effective

response to the problem of hunger, but in fact it is a

major step towards breaking the vicious circle of

poverty and disempowerment in which the people of

Manatu are trapped. The hearing was an opportunity

for people to learn about their entitlements (most of

them were in the dark in that respect) and to voice their

demands. It gave them a glimpse of the possibility of

change, a sense of their collective power, and an oppor-

tunity to discuss what can be done. The public hearing

in Manatu was also a wake-up call for the bureaucrats,

contractors, dealers and money-lenders who have been

mercilessly exploiting the local people for so long. Last

but not least, this event established the credibility and

skills of Gram Swaraj Abhiyan, the local organisation

that had convened the public hearing. Plans are afoot

to follow up this event with a range of further activities,

including the creation of a jan suchna kendra near the

block office, a state-wide dharna for school meals, and

also constructive activities in destitute hamlets such as

Kusumatand.
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Having said this, local action has stringent limita-

tions as long as state policy remains what it is. To illus-

trate, there is little point shouting for school meals

outside the block or even district offices as long as the

state government fails to embrace the Supreme Court

order in this respect. Similarly, there is no point strug-

gling for local improvements in the public distribution

system as long as issue prices are not lowered by the

state government: as things stand, the issue prices of

wheat and rice in Jharkhand are not very different from

market prices, making a mockery of the whole pro-

gramme. 

This brings us back to the complementarity be-

tween local action and other processes, such as judicial

activism and lobbying at the state level. In all these re-

spects, there is an urgent need to bring the campaign

to a higher plane, drawing on the whole spectrum of

democratic institutions. Civil disobedience should also

be considered, given that the right to food campaign is

concerned with serious violations of fundamental

rights. 

These are: Targeted Public Distribution System;

Antyodaya Anna Yojana; Mid Day Meal Scheme; Na-

tional Old Age Pension Scheme; Annapurna; Inte-

grated Child Development Scheme; National Maternity

Benefit Scheme; National Family Benefit Scheme.

— August-September 2002
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right to housing

In Nawab Khan’s case in 1997, the Supreme Court observed that “it is the duty of the
State to construct houses at reasonable rates and make them easily accessible to poor.
The State has the constitutional duty to provide shelter to make the right to life
meaningful.” Dealing with the aspect of encroachers the Supreme Court said, “the mere
fact that encroachers have approached this court would be no ground to dismiss their
cases. Where the poor have resided in an area for a long time, the State ought to frame
schemes and allocate land and resources for rehabilitating the urban poor.” 

SECTION 12
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Damn the Poor, 
Mumbai is Going Global!
Mumbai is a classic case of the excesses of globalisation where the
architects of the future city are designing it exclusively for the
seekers of profit making, for powerful and influential, for the
richest of the rich and land mafias. Since Mumbai is a strategic
point for multinational companies, a corporate friendly
environment will link up the city with other global, commercial
hubs and de-link it from its own people and immediate periphery.

H a r s H  D o b H a l

Mumbai wants to get rid of its poor as fast as
possible. Demolish their homes, throw them
out, intimidate them and if they demonstrate
against state atrocities, beat them up, arrest
them and put them in jail. On April 6, Maha-
rashtra police, always precise and prompt

when it comes to hitting the poor very hard, brutally lathicharged thou-
sands of demonstrators protesting against recent slum demolition drive
which has displaced about 3.5 lakh people in Mumbai. Narmada
Bachao Andolan leader Medha Patkar, leading the protest, was once
again humiliated, beaten, dragged and put in police station. About 22
others were arrested under non-bailable sections while over 50 were in-
jured, including women and children, some of them seriously. 

This city is in for an overhaul, being re-shaped in the image of a ‘global city. The admin-

istration, having completely failed to chalk out a comprehensive planning for public welfare,

has been very efficient in handling over the city to powerful builders and land sharks. BJP

Shiv Sena or NCP. Congress coalition, successive governments have been pathologicvally ob-

sessed with converting Mumbai into a dream city, a mini Singapore with spiraling flyovers

and world-class malls, dotted akylines and glittering five star hotels. A modern, slick and

beautiful city, sanitized and clean, cleansed of its poor, meant for the rich and powerful. A

corporation friendly city with no place for the people who have built it and who have no

plans to abandon the “dream land” they had migrated to decades back in search of livelihood.

Mumbai’s own citizens, who have given to this city many times more than it can ever pay

them back. Honest and hard working, who have given their sweat and blood to build this

city, its roads and buildings, its electricity lines and complex water networks, its gutters and

sewages, its bylanes and walls, brick by brick. Who have carried the burden and the refuse of

the city for decades, on their heads, backs and shoulders. That is why they don’t want to

leave the city for they love it much more than the harbingers of ‘one dimensional’ develop-



ment, perhaps they understand this city with much

more intensity than political leadership and transna-

tional corporations.  What they don’t understand is Ma-

harashtra Chief Minister Vilasrao Deshmukh’s

obsession for free trade and free market, his love for

land mafias and mighty commercial builders who want

to turn Mumbai into an ‘international’ city that can cap-

ture the perverse imagination of multinationals,  busi-

ness tycoons and world financial institutions, a city that

can match Manhattan and New York, even if built on

the human graveyards. After all, Mumbai is the finan-

cial capital of India, the fastest growing consumer mar-

ket with its ever burgeoning, decadent middle class.

Why should Mumbai not qualify for being a centre for

transnational trade?

Mumbai is a classic case of the excesses of global-

ization. The architects of the future city are designing

it exclusively for the seekers of profit making, for pow-

erful and influential. For the richest of the rich, land

mafias and from here with other global networks. Since

Mumbai is a strategic point for multinational compa-

nies, a corporate friendly environment is the need of

the hour. Mumbai will be linked up with other global,

commercial hubs, de-linked from its own people and its

immediate periphery.  

And the de-linking process has taken off. Poor are

being deprived of their livelihoods, housing, education,

health, public transport and even the basic amenities, a

hapless populace being pushed to the wall. Every iota

of human rights trampled upon. The ‘global’ city is

being built on the debris of homes to about 3.5 lakh

people from 90,000 familites.  The citizens of a free,

democratic India, the poorest of the urban poor – un-

organized labourers, hawkers, lorry drivers, rickshaw

pullers, daily wagers, whose shanties were razed in De-

cember and January before Sonia Gandhi halted the

drive while Maharashtra government contended that it

was merely removing “illegal” encroachments on “pub-

lic” lands. That is why about 3000 dishoused of Mum-

bai traveled all the why to Delhi last month in the hope

of getting a compassionate audience from the central

government and Congress leader Sonia Gandhi. There

is no hope in Maharashtra where politicians have made

it a habit to go back on their election promises soon

after the polls. Deshmukh had made a pre-election

promise to regularize slums built before 2000 and they

had voted for Congress party for this reason, over-

throwing Shiv Sena and BJP.  But the Chief Minister,

in keeping with the tradition of political parties, was

quick to make a dramatic turnaround and change the

cut off date from 2000 to 1995 soon after elections. 

Betrayed by Maharashtra government, they squat-

ted around Jantar Mantar in New Delhi. Completely

non-violent and peaceful, they wanted to draw the at-

tention of a government busy complying with TRIPs

related obligations of WTO and hobnobbing with

other political parties for approval of the Patents

(amendment) bill iin the parliament.  With a concern

as stark and immediate as next meal and the roof over

their heads, they came back, empty handed, after Sonia

Gandhi gave some vague assurance of “protecting” their

rights. Back in Mumbai, they have been thrashed by

police, dragged by hair, children lathicharged, hit all

over their bodies and locked up in police station.  Oth-

ers are focing extreme repression. There is terror in the

air, the police at the vacated lands and the builders’ pri-

vate ‘security forces’ continue to intimidate. The iron

fencing in Ambujwadi, Indiranagar, Rafiq Nagar and

Wadala has uprooted thousands. Dalits at Ambedkar

Nagar and Ghatkopar, others at Ambosoevad-Malad-

Malvani or Bhimnagar Vikroli-Kannmavar Nagar, have

been badly hit, destruction of every right. 

Maharashtra government’s justifications for dem-

olition are as hollow as its pre-election promises. The

official line contends that slums eat up space and infra-

structure.  But the government has been proved wrong

on both these counts.  The infrastructure excuse has

been questioned by an NGO YUVA which has come

up with a study establishing that, slum dwellers actually

use very little infrastructure as only 5.26 per cent slum-

dwellers have access to individual water taps and 62 per

cent of them use public or shared toilets.  Then, dis-

placed slum dwellers are asking, if the government lacks

infrastructure, how can it afford to give quick permis-

sion to build about 100 forty-storeyed buildings all over

the city.  Obviously, while the government cares only

about the rich and upper middle class, while poor peo-

ple find no place in its agenda. 

‘Lack of space’ justification is again contested vo-

ciferously by civil society groups. Mumbai was once

known for its thriving textile mills that have all been

closed in last decade and half.  These lands were leased

to the mill owners by the government over 50 years ago

but they have not returned the land after shutting the

mills.  About 2,000 acres of lands are lying waste in de-

funct mills and docks. But the government has no plans
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providing housing for the poor in these lands. In fact

in the absence of a comprehensive plan, these lands are

going for unbridled sales.  

India’s biggest slum demolition drive was launched

in December last year. With Sushilkumar Shinde as

Chief Minister in 2003-2004, ‘Mumbai First’, a pow-

erful lobby of builders, industrialists and ex-bureau-

crats, iinitiated the ‘development plan’ for Mumbai

with the multinational, McKinsey. The Maharashtra

government adopted the plan, without consensus, not

even in the Legislative Assembly. The Mckinsey report

had little for the poor, instead it suggested that slums

should be reduced to 10 percent. The Maharashtra

Housing Development Authority stopped constructing

low-cost houses after 1990. ‘Mumbai First’ and other

groups propounded the idea of “developing Mumbai

into a world class metro” and complained that there

was no land for real estate. 

‘Mckinsey’ and ‘Mumbai First’ have reasons to

smile. Deshmukh has been remarkably docile and obe-

dient, police prompt and ruthless. Slum dwellers have

been warned in no uncertain terms that they should for-

get Mumbai, government has no plans to house them.

Their children have been thrown out of schools, their

schools bags and pencils, and their dreams, have been

curshed with their homes long back. Demolitions have

flattened their slums and hutments, more could be un-

derway. Mumbai has become the hunting ground for

national and transnational corporations. The World

Bank has been extremely generous to have come for-

ward with one billion dollar to push the ‘re-modelling’

plan, to develop the city into a global financial centre.

Of course, there will be a time to pay back, with heavy

interest. 

For now, damn the poor, Amchi Mumbai has gone

global!

— April-May 2005
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Linking urban Poverty and Housing
The situation of the urban poor is as bad as, or even worse, than the
rural poor as the most deprived and marginalised in the rural areas
migrate to urban centers for want of income to sustain livelihood.
The forces of the globalisation and urbanisation are throwing up
new challenges where urban poverty and related growth of slums
have come to reflect a skewed development process.

ra n j i t  a m b a s t H a

About half of the world’s population of 6 billion people now
lives in towns and cities. Population growth is faster in urban
than in rural areas. In the year 2000 the percentage of popu-
lation living in urban settlements was 37 percent in Africa, 38

percent in Asia and 76 percent in Latin America. This is projected to grow to
53 percent, 55 percent and 85 percent respectively in the year 2025.

Statistics published in 1996 show that over 1.5 billion people live in the towns and cities

of Asia, Africa and Latin America and at least 600 million of them live in poverty. There are

poor people in the cities of the North – in Europe and in North America. Developing coun-

tries are, however, experiencing faster rates of growth of urban population. In fact, it is ex-

pected that by the year 2015, ten of the world’s fifteen largest cities will be in Asia with three

of these are projected to be in India (UN study, 1995)

national trenDs 

India’s population has crossed the one billion mark and has become the second largest after

China at 1027 million with an urban population of 27.7 percent (285 million in 2001). The

decadal growth rate over 1991-2001 is 21.35 of which the urban growth rate is 31.13 percent

whereas the rural population of India grew by only 18 percent. During the last 50 years the

population of India has grown two and half times, but the urban population has grown nearly

five times. India has a large network of cities and towns. In 1991, the network consisted of

twenty-three cities with a population of over one million, 300 cities with a population ranging

between 1,00,000 and one million and nearly 4290 towns. In 2001, the network of cities

and towns expanded to comprise thirty-five cities with over one million population, 388

cities in the population size category of between 1,00,000 and one million, and approximately

4700 towns. Urban population is growing at the rate of 3 percent  whereas slum population

is increasing at the rate of 5-6 percent. 

Take the case of two states where Oxfam GB is implementing its urban programme. In

Uttar Pradesh (U.P.), 20.7 percent of the population lives in urban areas. (34 million out of

a total population of 166 million). The state has the second largest urban population in India

after Maharashtra. Out of the `35 million-plus cities’ in the country, six are in U.P.  These

are- Kanpur-2.69 million, Lucknow- 2.26 million, Agra 1.32 million, Varanasi-1.21 million,

Meerut-1.16 million and Allahabad 1.05 million. 



According to the Planning Commission estimates

based on NSS 50th round, nearly 35 percent of the

urban population was below poverty line in the state.

This was little higher than the national average but

much below the figure for Madhya Pradesh (see below)

In Madhya Pradesh, 26.6 percent of the population

lives in urban areas (16,102,590 of 60,385,118 persons).

Within the State, Bhopal is the highest urban population

district with 80 percent  of its population being urban-

based. After Bhopal comes Indore (71%), then Gwalior

(60%), Jabalpur(57%), and Ujjain (39%), all of which

havhigh urban populations. Three cities in the state enjoy

the million plus status- Indore- 1.64 million, Bhopal-

1.45 million and Jabalpur-1.12 million. There are 26

towns having a population of 0.1million or more. Urban

population growth was highest, by 194 percent, in Sidhi

District. The other highest urban growth districts of the

State are Dhar (60%) Raisen (50%), Balaghat (49%)

and Indore (49%). 43 urban agglomerations in Madhya

Pradesh are found to have slums. In absolute numbers

the total slum population recorded is 23,88,517. This is

24 percent of the total population of these towns. Ac-

cording to Planning Commission estimates based on

NSS 50thround, nearly 48 percent of the urban popula-

tion was below poverty line in the state. This is one of

the highest in the country.

Urban Poverty anD 

vUlnerability in inDia 

The urban poor are estimated to be 75 million compris-

ing 38 percent of the urban population in 1988. This

number rose to 76 million in 1993-94 i.e. 32 percent of

the urban population. It is estimated that about 100 mil-

lion of the total urban population in the country lives in

slums and other low-income informal settlements with

poor infrastructure and services (Urban Crisis In India,

P.G. Dhar Chakravorty, 2002). For the first time, Census

of India 2001 has collected detailed data on slum areas

in India, particularly on cities/towns having a population

of 5,00,000 or more in 1991. In 26 States and Union

territories, slum population has been evident in 607

towns and cities. According to 2001 census, the total

slum population in the country was 40.3 million in 2001

(14.2 percent of the total urban population) and 22.6

percent of the total urban centers reported slums. This

may be a significant underestimate. In a study conducted

by Oxfam GB in Indore, slum population constitutes

about 65 percent of total population of the city. Similarly,

Lucknow has about 40 percent of slum population where

as the Census of India, 2001 does not recognise any slum

population in Lucknow. 

In India, although urban poverty was lower than the

rural poverty by at least six percentage points in the 1970s

and early 1980s, currently it is at par with or only mar-

ginally below rural poverty. At present 33 per cent popu-

lation in urban areas live below the poverty line as against

37 per cent in rural areas ( Datt, 1997). The proportion

of people living below the poverty line in many states is

now higher in urban areas than in rural areas. Most of the

health and human development indicators for the poorest

quartiles in the urban poor are worse than or equal to

poorest quartiles in the rural poor. Poverty ratios were

highest for Madhya Pradesh, Bihar, Orissa, Uttar Pradesh

and Andhra Pradesh,as per the official estimates both in

1993-94 and 1999-2000. Punjab, Delhi, Chandigarh,

Haryana, Himachal Pradesh, Jammu & Kashmir and

Assam had the lowest poverty ratios in both the periods.

Other states like Tamilnadu, Maharashtra, Gujrat, Kar-

nataka and Kerala were at middle level.

Urban poverty in India and elsewhere in the world

manifests itself in many forms. The most visible forms are

proliferation of slums and bastees, fast growth of informal

sectors, increasing casualization and under-employment

of labour, acute pressure on civic services, high rate of ed-

ucational and health contingencies, rising crime rates and

violence, which mainly affects women. Thus, the poor are

not only income poor, but are also marginalised and vul-

nerable on other counts. A series of Impact Assessment

commissioned by DFID India in 1997 demonstrated that

poor urban people highlight employment, assets and sav-

ings, and income as the key determinants of their well

being. This is significantly related to the security and pre-

dictability of income, as well as to the security of assets,

including land tenure. The analysis also suggested that

households experience multiple vulnerabilities- ill health,

insecure and limited income sources, and unsanitary and

precarious living conditions- and, if located in a non-rec-

ognized slum, there are all the attendant difficulties

around tenure security.  

Urban poverty and growth of slums in India have

come to reflect a skewed development process. Urban

centers still serve as safety valves for rural economies as

they are fast becoming engine of development and forcing

migration of poor cheap labor from rural to urban areas

and engaging them in the subsistence and low productive

informal sector.  Urban economy, in fact, is highly subsi-
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dized because of this. Those who come to the cities in

search of employment from rural areas are mostly from

the poorer sections and mostly from lower rungs of the

caste system,  i.e., scheduled castes and scheduled tribes.

They often face cumulative deprivation and marginalisa-

tion due to poor skills, education, health, access to market

& credit and breaking up of their social network. Caste,

religion and gender determine to some extent the types of

work available to individuals and hence these have a role

in determining vulnerability, especially of the income.

They continue to remain vulnerable mostly in terms of in-

adequate income and inaccessibility to legitimate afford-

able housing and are forced to encroach upon vacant

private and public lands to form slums with none or inad-

equate basic services. These people are facing increased

threat to their livelihoods. In the urban context, housing

and tenure security, which ranges from legitimate tempo-

rary shelter to ownership of a house, is the most basic need

along with secured income. Both are vital for improving

slum people’s livelihoods and have cause and effect rela-

tionship on their livelihoods. Through affordable housing

& tenure security poor communities will be able to sustain

their income faster and at the same time by enhancing the

income they will be able to secure housing, which would

have long lasting positive effect on their livelihoods. 

Policies, Programs anD 

institUtions for Urban Poor

Government policy on urban poverty takes a three-

pronged approach: (a) enhancement of productive em-

ployment and income for the poor; (b) improvement

in general health and welfare services; and (c) improve-

ment in infrastructure and built environment for poor

neighborhoods. Currently the SJSRY (Swarna Jayanti

Sheheri Rojgar Yojna) is the main urban antipoverty

program. It integrates all the above approaches and

many previous schemes, and relies on community de-

velopment societies and bottom up planning process as

the vehicle for implementation. It has seven compo-

nents. These include the urban wage employment; the

self-employment; formation of self-help groups; the de-

velopment of women and child amongst others.

Realising the basic needs of housing for urban

poor Government has been implementing the Valmiki

Ambedkar Malin Basti Awas Yojna (VAMBAY) and try-

ing to make it available to the needy at an affordable

cost. Government announced an allocation of Rs. 100

crores for this scheme. In addition a number of other

schemes like Nirmal Bharat Yojna (National Urban San-

itation Program), National Slum Development Program

(NSDP), the Integrated Development of Small and

Medium Towns (IDSMT) and Liberation of Scavengers

etc. are aimed at urban poverty reduction. 

The plans and policies of the government do not ad-

dress this issue in a holistic way. The city master plans do

not recognize the marginalized settlements and do not

provide space in the future plans for their specific needs.

Housing sector policy paper of the World Bank (1993:II)

stated that nothing influences the efficiency and respon-

siveness of housing supply more than the legal and regu-

lation framework within which housing suppliers

operate. The low plan outlay provided for urban devel-

opment and housing in successive five year plans (maxi-

mum 3%) which has resulted in overall decline,

congestion and deterioration in urban life and environ-

ment.  The mismatch between demand and supply, grow-

ing land prices and speculative nature of land markets in

cities have made it impossible for the poor to afford legal

access to residential land, regardless of how minimal their

land needs may be. Other government programme on

urban poverty alleviation are also not seem to be designed

and implemented with the vision of long-term solution.

Poverty alleviation schemes run by the government, multi

lateral institutions and NGOs fail to address the most vul-

nerable groups. The schemes have not been substantially

effective even among the targeted groups in Indore (A

study on Urban vulnerability in Indore, Oxfam GB,

1998).   At the same time, housing/ slum policies also

lack the perspective of right balance of growing secured

housing and income needs for securing the sustainable

livelihoods for urban poor. The data indicates a need to

accelerate public support schemes to promote informal

sector activities to enhance the productivity of enterprises

in the informal sectors and establish positive linkages with

loan finance, raw material, marketing facilities as well as

safety net for the workers, especially home based women

artisans. 

The UNCHS Habitat Agenda of 1996 lays emphasis

on removing legal, administrative, and institutional and

gender biased hindrances, in gaining access to basic shel-

ter needs. The National Habitat Policy (1998) reveals,

therefore, a conscious corporate and cooperative sector,

housing finance institutions and research institutions with

government playing the role of a facilitator in the process.

The Common Minimum Programme (2004) of the new

United Progressive Alliance government at the center in
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India has emphasized on the rights of the urban poor

by focusing on the increased investment in social hous-

ing, stopping forced eviction and rehabilitating the

urban poor near the place of occupation.

emerging issUes

It is clear from the above that urban population, especially

the poor have been increasing rapidly in the cities. The

situation of the urban poor is as bad as or even worse than

the rural poor as the most deprived and marginalized in

the rural areas migrate to urban centers for want of in-

come to sustain livelihood.  The forces of the globaliza-

tion and urbanization are throwing up new challenges for

understanding the urban poverty. What comes out is to

have an approach towards “Inclusive city” (incorporating

the needs of every section, especially the poor), to address

the issues of livelihoods in general.

Most important issue emerging is housing and

tenure security as the first key need. The house and tenure

security in urban area helps poor people to lead a digni-

fied living by getting assurance of living and earning a

livelihood. In urban context land and house are not only

associated with living space but mostly it works as work

place. It also has strong links with income and vulnera-

bility. There are very limited organizations working on

this issue.  These are some of the issues that the  study re-

veals. Income is central to the poor’s own conception of

vulnerability, as emerging from the above analysis. In-

creased income level leads to increase in food consump-

tion and spending on health and education apart from

investment in household assets and tenure security. En-

hancement of income of poor families should form the

secondary focus of the programme as the research find-

ings are indicating that enhanced income would lead to

more secured livelihood, including the security of tenure.

Availability of credit to the poor families is also very crit-

ical, as this seems to help them to come out of the

clutches of exploitation and build on their income. Taking

loans is common among the sample, with 44 percent

holding debt. Taking an advance from one’s employer is

the most common source for loans, showing the impor-

tance of having at least one family member in a steady

form of employment. The research also illustrates that 78

percent slum dwellers are saving regularly. The most com-

mon place to save is in the home and that shows the un-

productive use of their savings as well as importance of

its liquidity. Thus one more core area seems to be emerg-

ing is working on the issue of thrift and credit for enhanc-

ing the household income and working on the appropri-

ate safety net. 

The precarious living conditions affect the health and

income of slum dwellers. Thus, access to basic services is

also very important for the slum dwellers irrespective of

tenure status.  Water and sanitation seem the most crucial

for pushing the slum population in non-chronic diseases.

As per the Oxfam GB research non-chronic illness is the

most frequent event type, with 42 percent households ex-

periencing at least one in the four-week period. Treatment

of such illness accounts for about 30 percent of the house-

hold income, which is quite substantial. Thus by helping

the community to get better water and sanitation provi-

sions, the household income can be enhanced by reducing

such expenses. 

The major programs of the government for redressal

of poverty in the urban areas in the past have focused on

provision of housing, environmental improvement in

urban slums and urban basic services for the poor. These

have had mixed results. The practices are such that house

built for the urban poor is both inadequate in number

and unaffordable or it does not reach to the poor. The

programs for the urban basic services also included ele-

ments of training and income generation and employ-

ment generation under various schemes. But the

achievements were limited due to ineffective and disinte-

grated implementation of such projects. Local govern-

ments and basic line departments of the government,

which have most of the responsibility for managing the

urban change and overseeing poverty reduction initia-

tives, often lack capacity and resources and cannot solve

the problem alone. Community and private sector re-

sources must be mobilized.  (Report on the Cities Al-

liance Annual Public Policy Forum 2001) Thus there is

a need to take up the twin challenge of empowering the

urban poor community and sensitizing and strengthening

various key stakeholders to meet these challenges. 

A broader agenda on tenure and housing rights and

provision of other basic services and livelihoods needs to

be developed after critically analyzing them. It is thus sug-

gested that civil societies as a group must support the

poor urban community in a manner that helps them to

assert their basic rights including opposition to the forced

eviction.  Advocacy, campaigning and direct intervention

activities through collective approach seem to be very crit-

ical to find long lasting solution. 

— September-October 2004
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Right to shelter: 
A Fundamental Right
“Every woman, man and child has the right to a secure place to 
live in peace and dignity.” This, though accepted by the Indian
government within the UN forum, has remained a mere platitude
on paper in its dealings with its people.

m a H a r U k H  a D e n wa l la

For some it is exhilarating to stand by a window and
watch the raindrops pitter-patter into a puddle. For oth-
ers the onset of monsoon is looked upon with appre-
hension. In Ghatkopar, a suburb of Mumbai, about two
thousand families reside in huts built precariously on
hilltops that are prone to landslides, especially during

the rains1. “Every woman, man and child has the right to a secure place
to live in peace and dignity2”. This though accepted by the Government
of India within the UN forum has remained a mere platitude on paper
in its dealings with its people. A roof over the head assures a family the
security and opportunity to concentrate on other aspects necessary for
its healthy development, such as employment and education. Most slum
or pavement structures are a mere shield from the elements and an at-
tempt at privacy, with no amenities provided by the concerned author-
ities. This too is grudged. Homes are repeatedly demolished as being
“encroachments”, and recent laws treat people residing in them as “in
eligible” and offenders3. These very people though an integral part of
the urban economy, are not eligible to reside in the cities they help tick.

The Supreme Court as far back as 1981 has interpreted right to life4 to include “the right

to live with human dignity and all that goes along with it, namely, the bare necessaries of life

such as adequate nutrition, clothing and shelter and facilities for reading, writing and ex-

pressing oneself in diverse forms,… 5”. A proper home being essential for the optimum de-

velopment of a person was reiterated by the Apex Court in 1990 when it observed that: 

“Basic needs of man have traditionally been accepted to be three –  food, clothing and

shelter. The right to life is guaranteed in any civilized society. That would take within its

sweep the right to food, the right to decent environment and a reasonable accommodation

to live in. The difference between the need of an animal and a human being for shelter has

to be kept in view. For the animal it is the bare protection of the body; for a human being it

has to be a suitable accommodation which would allow him to grow in every respect – phys-

ical, mental and intellectual. The Constitution aims at ensuring fuller development of every

child. That would be possible only if the child is in a proper home. It is not necessary that



every citizen must be ensured of living in a well-built

comfortable house but a reasonable home particularly

for people in India can even be mud- built thatched

house or a mud-built fire-proof accommodation6”

Hence, the law of the land unequivocally asserts

that housing is a fundamental right, and it is obligatory

upon the state to provide housing to its people. Sadly,

not only has the state failed to meet the housing deficit7,

it has carried out demolitions and rendered people

homeless, mostly without providing them with alterna-

tive accommodation. Pray under what legal and moral

sanctions are these homes demolished. Or is it that the

guarantees enshrined under the Constitution do not ex-

tend to the poor of India. 

The Government of India unabashedly signs and

ratifies instruments at the international platform, but

neglects to conform with its commitments at the do-

mestic level. The International Covenant on Economic

Social and Cultural Rights [ICESCR] was acceded to

by India on 4th April 1979, but today 25 years later

there is total disregard for the promises made therein.

Under Article 11(1) of ICESCR the State Parties8 have

expressly recognized “the right of everyone to an ade-

quate standard of living for himself and his family, in-

cluding adequate food, clothing and housing, and to

the continuous improvement of living conditions.” The

international community under the auspices of the

United Nations has recognized forced evictions to con-

stitute a gross violation of human rights, and has placed

squarely upon governments the ultimate responsibility

for preventing them9.  

Jurisprudence emphasizing the importance of shel-

ter is not reflected in the recent policies of the State gov-

ernment. Most States have adopted the phenomena of

“cut-off date”, meaning if you are residing in a structure

prior to a particular date your existence will be toler-

ated. Cross this date and you are a criminal. Under the

new amendment to the Maharashtra Slum Areas [Im-

provement, Clearance and Redevelopment] Act 1971

if a person cannot prove that he has been residing in a

slum structure prior to 1-1-1995 not only is his struc-

ture demolished, but he too is “punished with impris-

onment for a term which shall not be less than one year

but which may extend to 3 years and with fine which

shall not be less than Rs.2,500/- but which may extend

to Rs.5,000/-”. The message sent by the Maharashtra

government is clear : you are welcome to Mumbai with

your riches, but entry is shut for those in search of

means for survival. Previously the hut was demolished

as being unauthorized, but today people are rendered

“unauthorized” and their poverty penalised. The pro-

tection given to a pre-1995 slum structure also comes

with its limits; if the land is required in public interest,

the residents are to be shifted to another site. There is

no assurance that the relocation and rehabilitation site

will be in the vicinity of their acquired home. In the

guise of providing alternative sites slum dwellers are

shifted not only out of their familiar environment, but

out of city limits. The public purpose necessitating re-

location could range from road widening to construc-

tion of a helipad10. Pre-1995 slum dwellers residing

within the boundaries of Sanjay Gandhi National Park

are refusing to shift to their relocation sites in villages

in Thane district, thus compelling the government to

identify an alternative site within Mumbai. 

The quest for suitable alternative sites is always

stymied with “there is no vacant land in the cities”.

Whilst on the other hand the Government of India re-

peals a law pertaining to the acquisition of vacant land

in urban areas for public housing. In 1999, the Urban

Land [Ceiling and Regulation] Act 1976 was repealed

on the ground that the law never achieved its objective

of preventing speculation and profiteering and to en-

sure the equitable distribution of land in urban agglom-

erations. Several loopholes in ULCRA had been

identified, but instead of plugging these, Mr. Ram Jeth-

malani, the then Minster for Urban Affairs, was of the

opinion that its repeal would drastically improve the

housing situation in the country. How repeal of

ULCRA would attain Jethmalani’s vision is difficult to

understand. ULCRA had set a ceiling to the amount of

land that could lie vacant with private agencies in urban

areas, a limit of 500 metres had been set for Mumbai

and Delhi. Any vacant land in excess of this ceiling was

to be acquired by the State governments for public

housing purpose. This law if properly implemented

could have greatly reduced the housing deficit in the

cities. The NDA government preferred to succumb to

the wishes of the World Bank rather than provide hous-

ing to its toiling citizens. It is hoped that respective

State governments recognize the importance of

ULCRA in creating land stock for the homeless, and

keeping in mind the vast housing deficit, do not repeal

its applicability within their States.

There is no comprehensive policy for the rehabili-

tation of the displaced urbanite. They are at the mercy
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of the whims and fancy of State governments who in

turn are not concerned with the dislocation of lives

caused in the name of progress and development. The

UN Committee on Economic, Social and Cultural

Rights11 has laid down seven principles vis-a-vis ade-

quate housing that could be used as the norms when

providing alternative accommodation : (i) legal security

of tenure, (ii) availability of services, (iii) affordable,

(iv) habitable, (v) accessible, (vi) location, and (vii) cul-

turally adequate. In Mumbai, slum dwellers eligible for

rehabilitation are allotted pitches admeasuring 10’ X 15’

without any documentation of tenure or amenities,

often several kilometers from their original home. It is

imperative that an urban displacement policy be formu-

lated to meet the large scale displacement of traditional

communities, such as tribal, fishing, etc., due to indis-

criminate urbanization. In the absence of a need-based

rehabilitation policy, displaced traditional communities

will join the myriad slum and pavement dwellers when

denied access to the resources necessary for their sur-

vival.

The judicial trend has gradually shifted. Courts

now perceive slum dwellers as anti-social elements and

a hindrance in cleansing the urban environment. The

very same court that once observed, “It is a notorious

fact of contemporary life in metropolitan cities, that no

persons in his senses would opt to live on a pavement

or in a slum, if any other choice were available to him12”

is now observing that “Rewarding an encroacher on

public land with a free alternative site is like giving a re-

ward to a pick pocket13”. However harshly we treat our

people we cannot wish away the judgments that recog-

nized the right to shelter as a fundamental right under

the Indian Constitution. People will continue to use

these judgments to ensure them their fundamental

rights.

Those who do not have the finances to purchase a

flat in the private market are perceived, under law, as

encroachers upon public land. Once they have delivered

the bread to 30 storied skyscrapers, driven the cars of

MNC executives, worked the machines in factories,

swept the city’s roads, cleaned the private toilets, ar-

rested the hoodlums, filed the papers in government of-

fices, pulled back the Judges’ chairs; where are they to

rest, their children to study, their wives to bathe. A

country that does not provide its toiling majority with

a roof over its head should be ashamed to look its peo-

ple in the eye. India instead of acknowledging this debt

chooses to imprison and fine slum and pavement

dwellers.   

—September-October 2004
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right to information

Information has always been power and babus in India, like our
colonial masters, have always used control over information to
dominate over citizens. This in turn has led to unbridled corruption.
The RTI is, therefore, a powerful tool for checking corruption. Its use in
the initial stage not only by the middle classes but also by grassroots
organisations has achieved remarkable success. This is what the
bureaucracy really fears. If the Act is used well, it could be a
revolutionary instrument in the hands of the people. 

SECTION 13
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The Right to Transparent Governance
If government is a collective entity in the modern democratic era, transparency
makes it distinct from the rule of yore. The gains of democracy cannot be
complete without access to information. Deprivation stems from opaque laws,
norms and practices, dispossessing people of their rights. Transparency opens
the doors to progress and empowers people on a just basis. Societies that
compromise the freedom to know limit the choice of their people and cripple
their right to decide. 

A r u n A  r oy,  J e A n  D r e z e  &  n i k h i l  D e y
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The right to transparent governance can be summed up
in two basic principles: the state’s obligation to dis-
close, and people’s right to make informed choices.
This right is partly a matter of legal instruments, such
as the Right to Information Act, but it involves much
more: empowering people to make effective use of

these laws, so that democratic institutions are more participatory. While
this seems to place this discourse in the context of the rights of the cit-
izen, and the obligation of the government, transparent governance ul-
timately requires building a culture of transparency in public life, where
the obligation is generic. As we shall argue, this process must be led
and defined by poor and marginalised communities, not only to expose
the inequities thrust upon them, but also to open up so-called demo-
cratic institutions that have facilitated the arbitrary use of power by rul-
ing elites.

This point becomes clearer if we look at the nature of prescriptions for “good gover-

nance” used by rulers in national governments and international institutions. A whole new

regime of laws designed and crafted by international capital is being pushed through national

legislatures without even consulting the citizens of the countries themselves. In the name of

economic freedom, communities are in fact being forced to give up control over natural re-

sources, the right to take decisions about their own environment, economies, and eventually

even their own lives. Once these laws are in place, “good governance” is prescribed as a means

to efficiently implement these laws that do great injustice to poor and marginalised people.

In a limited sense, “transparency” is also an important component of this model of “good

governance”, where transparency is used as a tool of management to more effectively imple-

ment the objectives of the rulers. 

Democracy and its institutions need to be rescued from these manipulations in order to

reflect more accurately the will of the people. Transparency, and the people’s right to infor-

mation, can and must be used to expose and dismantle unjust laws and put in place modes

of decision-making that give people “the right to make informed choices”. Thus, it is impor-

tant to link transparency and the right to information with a conception of democratic gov-

ernance that is truly participatory.

There are at least four reasons why the right to transparent governance is of fundamental

importance at this time.  First, transparency is a means of eradicating corruption.  Indeed,

corruption thrives on secrecy and confidentiality.  When transactions are open books, the

private appropriation of public resources is that much harder.  The power of the right to in-

formation in curbing corruption has already been well demonstrated in various contexts, and

this is an achievement of major importance given the wide-ranging economic and social costs

of corruption. Here again, it is important to distance oneself from elitist perspectives on the

eradication of corruption, and to keep people’s basic concerns centre-stage. In India, for in-

stance, corruption has become an issue for all sections of society, and the right to information

campaign has a very wide reach. The right to information, public hearings, social audits, ex-

emplary action taken in certain cases and other tools of transparent governance have eroded

the social acceptability of corruption and made significant dent in the prevalent modes of

brazen embezzlement. Nevertheless, unless such campaigns are led and defined by people’s

movements, anti-corruption efforts could restrict themselves to the concerns of the affluent



(such as the corporate sector’s concern to avoid the

“transaction costs” associated with corruption). The

right to transparent governance should therefore allow

people to link their struggles against corruption to their

wider struggles against injustice.

Second, transparent governance is essential to re-

store accountability in the public sector.  This is partic-

ularly important against the background of growing

state abdication from its social responsibilities, evident

for instance in the privatisation of public services and

development programmes.  This abdication often takes

place under the cover of “liberalisation”, but what is re-

ally taking place is a shift in the orientation of state sup-

port, from broad-based development to narrow

corporate interests. Shortcomings in the functioning of

public institutions are being used as an excuse to wind

up these institutions, and even the basic responsibilities

of the state in the sectors they serve. Countering this

trend, and expanding the social role of the state, de-

pends on the possibility of radical change in the quality

of public services. Transparent governance would allow

people an opportunity to force upon the state their ob-

ligation to deliver in an efficient manner the most basic

services that every citizen expects to be provided with.

It would increase the efficiency of public sector institu-

tions, and reflect popular will to have a stronger and

more accountable State that takes responsibility for

meeting the basic needs of its citizens.   For instance,

reversing the privatisation of health and education serv-

ices requires functional government schools and health

centres.  Similarly, the case for halting the privatisation

of public sector enterprises is much stronger when these

enterprises are run in an effective and equitable manner.

This is not just a matter of eradicating corruption, but

also of ensuring that these facilities and enterprises are

accountable to the public.  Transparent governance is a

tool of public accountability.

Third, affirming the right to transparent gover-

nance is an aspect of the larger struggle for participatory

democracy. Our future depends a great deal on the con-

solidation of democracy in the country. This specifically

applies to settings where the formal institutions of

democracy are in place, yet the ability of these institu-

tions to bring about “government of the people, for the

people and by the people” has been undermined by

gross social inequalities and the concentration of power.

In some respects, these anti-democratic tendencies are

growing, due to, for instance, rising economic inequal-

ities and the growing influence of international capital

on domestic public policies. However, there is also a

positive trend of increasing participation of margin-

alised people in democratic processes, and of creative

thinking and action towards participatory democracy.

This movement for participatory democracy needs to

go beyond attractive labels towards defining the modes

of participatory decision-making and building the in-

stitutions of direct democracy. Participatory budget-

making, statutory social audits, mandatory public

hearings before implementing large development proj-

ects are some recent examples of participatory institu-

tions of this kind. Transparent governance is an

important aspect of this concern for participatory

democracy, even though much more is involved.

Finally, the right to transparent governance is

closely linked with other ongoing struggles for eco-

nomic and social rights, such as the right to education,

the right to food and the right to work.  For instance,

just as transparent governance is essential to realise the

right to education (in so far as the latter require an ac-

countable schooling system), the right to transparent

governance would be seriously incomplete without the

right to education, since “informed choice” requires not

only information but also critical understanding.  Sim-

ilarly, there is a strong complementarity between the

right to transparent governance and the right to food:

transparency is vital for the success of food security pro-

grammes, and the eradication of hunger, in turn, is es-

sential to enable people to participate in the democratic

process.

The right to transparent governance has recently

made a leap forward with the enactment of the Right

to Information Act 2005, and the movements that have

preceded and followed this breakthrough.  In this note,

we share some of the insights we have gained from our

involvement in this process.  The right to transparent

governance, of course, goes beyond the right to infor-

mation.  Indeed, governance is an act, while informa-

tion is just a resource, which or may not be well used.

For instance, while “participatory budgeting” is an act

of transparent governance, it requires much more than

transparent accounts.  A “social audit” is another insti-

tution of transparent governance that makes use of, but

goes much beyond, the right to information. Neverthe-

less, effective exercise of the right to information is one

of the cornerstones of transparent governance, and

given the significance of recent developments related to
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the right to information, this issue receives a fair

amount of attention in this note. Also, the evolution of

the right to information campaign in India illustrates

many of the points raised in this introduction, especially

the role of people’s learning and understanding, gained

in the course of a long struggle, in changing the dis-

course of the issue itself.  The main focus, therefore, is

on India, not because India is a model of transparent

governance (far from it), but simply because that is

where we live and work.

insights from the right 

to informAtion struggle

Today, transparency and accountability are terms in

vogue, used liberally by people on both sides of the

fence. In this debate, it must be recognised that the one

who frames the questions determines the parameters of

the answers. When the language of people on all sides

of the spectrum is the same, then only action can de-

termine true intent. That is why the struggle for trans-

parent governance must remain grounded in public

action by the poor and the marginalised, so that their

basic questions of survival are not brushed under the

carpet in a sham debate on transparency and accounta-

bility. In this section, we illustrate the importance of

transparency issues being defined by people themselves

with reference to a campaign for the right to informa-

tion that began over a decade ago in rural Rajasthan.

Among other powerful expressions of the collective

thinking associated with this campaign are the slogans

coined by the participants – some of them are high-

lighted below.

AwAkening: whose money 

is government money?

All over India, people at the “grassroots” tend to see

the government as an entity over which they can exer-

cise no control. When Mazdoor Kisan Shakti San-

gathan (MKSS) was in its formative stages in the late

1980s in central Rajasthan, this was a familiar story.

People were fed up with years of mal-administration

and the callousness of government functionaries, and

had been overcome by a sense of indifference and help-

lessness about the responsibilities of the State. So much

so that even  corruption and inefficiency of public

works carried out in their own village was shrugged off

with the retort “Sarkari paisa hai - balba do” (“It is gov-

ernment money - let it burn”). This perception of gov-

ernment work as alien, people’s indifference to corrup-

tion and inefficiency, and the deliberate policy of exclu-

sion from decision-making by the ruling elite led to a

peculiar impasse. The challenge was to transform this

sense of helplessness.

the first breAkthrough: 

informAtion

(“Hamara Paisa, Hamara Hisaab” - 

Our money, our accounts!)

In several meetings in which these issues were de-

bated, working men and women in one of the more

economically backward parts of central Rajasthan pon-

dered about how to meet this challenge. The answers

did not come from university-trained social activists or

urban intellectuals. It was Mohanji, Narayan, Lal Singh,

Sushila, Chunni Singh and many others who steadfastly

maintained that if the records did not see the light of

day, no position we took could be vindicated by “ob-

jective data”. The poor were willing to fight for their

rights, but in this unequal battle, they were always told

that their “version of the truth” was contrary to the of-

ficial records. They realised in the course of this battle

that they would have to get access to those records and

place them in the public domain in order to prove in-

justice and exploitation they were facing. The struggle

for the right to information, therefore, became a part

of establishing the right and the means to earn a daily

wage, to live with dignity and indeed, the right to sur-

vive. It used people’s democratic rights to link issues of

economic survival with wider ethical issues. 

from the inDiviDuAl 

to the collective

Initially, informed access was sought to records of de-

velopment expenditure in selected villages. A decision

was taken by MKSS to demystify these records and

place them before the people of the concerned Panchay-

ats (village councils). When the records became public,

the first major shift in perception took place. Earlier

battles, say for the payment of minimum wages, typi-

cally centred on an individual entitlement. It was a de-

mand for “my money”. As soon as the records became

public, the battle became collective. The records made

it clear that there was exploitation not just of the people

who had been denied a wage, but of the whole village,

where development had been a casualty. The shift in

perception from “my money” to “our money” was
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quick and dramatic, and an important alliance was

formed for the first time between the poor in the village

fighting exploitation, and the middle class fighting cor-

ruption.

Government functionaries were quick to perceive

the threat posed by the demand for disclosure of

records. They promptly closed ranks to deny access to

the information being demanded. But the pressure

point had already been identified, and the new perspec-

tive of the people was encapsulated in a simple but

powerful slogan: “Hamara Paisa, Hamara Hisaab!”

(Our money, our accounts!).  This slogan was an indi-

cation of the theoretical distance people had travelled

and the redefinitions that had taken place as a result of

their struggles.

the right to know 

is the right to live

The right to access records of local public expenditure

began with livelihood issues. Lack of access to work,

wages, education, healthcare and related opportunities

are the biggest concerns of the poor. After years of

fighting the government as the “other”, the right to in-

formation movement finally reversed the perception.

People now perceived that all institutions of gover-

nance, which should rightfully be theirs, were being hi-

jacked. This helped them in overcoming the biggest

adversary of collective struggle: apathy and hopeless-

ness. Another slogan emerged that linked democratic

rights with economic rights: “Hum janenge - hum

jiyenge” (The right to know - the right to live). This

also helped to change the discourse on the right to in-

formation across the world. 

the seconD breAkthrough: 

towArDs AccountAbility

(“Yeh Paisa Hamara Aapka, Nahin Kisi Ke Baap Ka” -

This money is yours and mine, not anyone’s private fief-

dom)

In December 1994, when the records accessed

were first placed before the people in a jan sunwai (pub-

lic hearing), the response was electric. Not that this was

the first time people learnt or thought about corrup-

tion. But suddenly the details of whom, where, when

and how had been revealed, and the documents had

sifted the crooks from the honest. What struck everyone

was the absolute disregard for any kind of propriety.

Dead people’s names on “muster rolls” (labour regis-

ters), transport bills from people who did not even have

a bullock cart, unregistered companies delivering myth-

ical materials – there was no end to the thieves’ creativ-

ity. The individual grievance got converted into a larger

issue of gross mismanagement of money entrusted to

the Panchayat.

The perceptional shift from “my money” to “our

development” carried the struggle forward into a much

larger paradigm of political participation, demanding

accountability and genuine self-governance. The school,

the road, the pond, the checkdam, social forestry - is-

sues people did not identify with earlier - suddenly be-

came the focus of interest. The linkages between the

embezzlement of wages and the breakdown of local in-

frastructural development bonded the poor and the

rural middle class with a common interest in the way

public money was spent. The debates on development

were now relatively more interesting and meaningful,

and those who lived on the fringes of development

planning began to realise the significance of issues they

had chosen to ignore. These connections stimulated the

interest of the common person in the processes of self-

governance.

the thirD breAkthrough: 

right to self governAnce

(“Yeh sarkar hamari aap ki, nahin kisi ke baap ki” - This

government is yours and mine, not anyone’s private

fiefdom)

The modes of a public audit, and the concept of

exercising government accountability to the people, be-

came clearer in the course of this campaign. Another

significant shift in public perception also took place. As

people began to demand the right to audit the deeds

and misdeeds of government, and faced opposition

from elected representatives and civil servants, a ques-

tion arose as to who actually had proprietary rights over

the government. The legitimacy of the MKSS conduct-

ing audits of public works could perhaps be questioned.

But who could question the right of the people to take

decisions instead of others ruling on their behalf? The

slogan: “Sarkar hamari aap ki – nahin kisi ke baap ki!”

(The government is no one’s ancestral property - it be-

longs to you and me!) indicated this shift in the idea of

ownership of governance itself. 

The campaign used democratic promises to de-

mand accountability. An off-the-cuff response of the

then chief minister of Rajasthan, stating that he would
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give people the “right to information” to enable them

to scrutinise the bills and vouchers of the panchayats,

was taken very seriously - especially as this was said in

the state assembly and prominently reported in Dainik

Navjyoti, a leading Hindi daily in Rajasthan. Repeated

visits to government offices, with requests for copies of

documents, proved futile and exposed this statement as

an empty promise. In the end the “right to know” was

interlinked with the right to accountability of all polit-

ical promises in the mind of the ordinary citizen. This

remained a focus during the long dharna (sit-in) in

Beawar in 1996, and in  Jaipur in 1997. By this time it

was clear that a new discourse on the right to informa-

tion was emerging, linking information with the right

to life. The slogan “Hum janenge, hum jiyenge” (The

right to know, the right to live) not only expressed the

involvement of the poor with this issue but also acti-

vated a large constituency that was willing to campaign

for the right to information through struggle and po-

litical mobilisation. The more intellectual understand-

ing of it being a freedom of expression issue was

strengthened by this new alliance. The great power of

this issue, and its strong theoretical foundations as ar-

ticulated by ordinary people, established the potential

for a people’s campaign to energise the process of leg-

islation on the right to information.

informAtion As A legAl entitlement

The need for a strong RTI legislation became apparent,

not only because of the Official Secrets Act (1923) —

a colonial legacy most British colonies in Asia and

Africa have inherited— but also because we needed an

overriding law to force the sharing of information in a

proactive way by the bureaucracy. The demand for a

Right to Information Act in Rajasthan became the plat-

form for making this a national issue in 1996 after the

Beawar dharna, when a large cross section of people re-

sponded to the issue, and the National Campaign for

People’s Right to Information (NCPRI) was born.

Senior members of the press got particularly interested

and the Press Council of India, under the Chairmanship

of Justice P.B. Sawant, took responsibility for drawing

up the first legislation in consultation with a large sec-

tion of civil society members of the bench, bar, social

activists, politicians, civil servants, editors of the main-

stream newspapers, and others. This draft, known as

the “Press Council Draft”, served as the base draft for

all subsequent legislations and was widely circulated to

all the states and to the Members of Parliament in 1996.

A number of states drafted their own legislation, and

beginning with Tamil Nadu which passed its Right to

Information Bill in 1996, a series of state laws were en-

acted. The culmination of this campaign was the enact-

ment of the national Right to Information Act, 2005.

right to informAtion 

AnD systemic chAnge

While the right to information helps many individuals

to sort out personal grievances, its larger potential lies

in bringing about systemic change. That kind of change

is only possible when a particular question establishes

its links with a collective and becomes part of a larger

democratic process. With the coming into effect of the

national law, we can expect to see more of this new kind

of democratic activism.

One example relates to water privatisation in

Delhi. In 2006, the resettlement colony-based citizens’

organisation, Parivartan, applied for information on the

water reforms being undertaken by the Delhi Jal Board.

One initial question led to accessing copies of 4000

pages of documents which exposed the role of the

World Bank in blatantly pressurising the Delhi govern-

ment to go down the path of privatising the manage-

ment of drinking water distribution. Eventually, under

intense pressure from citizens’ groups, the Delhi gov-

ernment and the World Bank had to withdraw their

plan. The government was forced to acknowledge that

a process of public consultation had not taken place,

and that in fact the citizens of Delhi were opposed to

the water privatisation being brought in for them. Peo-

ple demanded the use of the RTI to make the govern-

ment-run Delhi Jal Board more efficient and

accountable, instead of handing over control to multi-

national managers and companies.

As this example illustrates, the right to information

cannot exist in a vacuum. By definition it has to link

with an issue or a campaign. This cross-cutting alliance

also establishes the nature of the right: it is a democratic

and constitutional right for all struggles against injustice

and inequality. This recognition has been its strength

and explains its integral relationship with other cam-

paigns and movements, providing creativity and

strength. The women’s movement in Rajasthan, for in-

stance, used it to track the progress on cases of atrocities

against women, demanding that the women concerned

be informed of the progress on their cases and the con-
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tents of various important medico-legal and forensic re-

ports. Civil liberties and human rights groups are using

principles of the right to information to ensure trans-

parency and accountability of the police and custodial

institutions. People displaced by dams and factories;

those denied their rights by the ration shop dealer;

communities suffering from the effects of a polluting

industrial unit; forest dwellers being evicted from their

fields and homes; are some examples (among many) of

various people’s movements that are using the right to

information to bring out the truth in their battles for

survival. 

As collective issues are being placed in the public

domain, more citizens are seeing the right to informa-

tion as a means of building public opinion to influenc-

ing decision-making, and thereby make democratic

structures more accountable. It is therefore not just in

fighting against arbitrary governance and corruption

that the right to information has proved its worth. The

principles of transparent governance have also helped

campaigns with a proactive agenda of social change and

alternative development. 

right to informAtion 

AnD right to work

The complementarity between the right to information

and other campaigns is well illustrated by the recent

struggle for a National Rural Employment Guarantee

Act (NREGA) in India.  As it happens, NREGA was

enacted around the same time as the Right to Informa-

tion Act, in mid-2005, and the campaigns that led to

this breakthrough reinforced each other in many ways.

From the beginning of the NREGA campaign, the

right to information and the right to work were seen

not just as means of fighting corruption or unemploy-

ment, but as complementary steps towards people’s em-

powerment and participatory democracy.  Active use of

the right to information was also seen as an essential

condition for the success of NREGA, since corruption

is one of the chief enemies of effective public works pro-

grammes – and was constantly invoked as an argument

against NREGA.

the context: hunger AmiDst plenty

“Bhuke pet bhare godaam!” (Hungry stomachs and over-

flowing godowns!)

Employment guarantee is a long-standing demand

of the labour movement in India.  The state of Maha-

rashtra has had an Employment Guarantee Act (EGA)

since the late 1970s, though Maharashtra’s “Employ-

ment Guarantee Scheme” was substantially rolled back

in the 1990s along with the general reorientation of

public priorities and economic policies that took place

in India at that time. However, the demand has made

little headway in other states, not to speak of the na-

tional level (though sporadic attempts were made to

table a national EGA in Parliament, notably in 1990).

From 2001 onwards, the demand was revived and con-

solidated, first in Rajasthan and later at the national

level.

In Rajasthan, the demand for EGA became a major

political issue in the context of widespread drought and

unemployment, especially in 2001 and 2003. Rajasthan

has a long tradition of drought relief through rural pub-

lic works, but drought relief policy falls short of a legal

entitlement to work. As discussed earlier, the roots of

the right to information movement in Rajasthan go

back to the drought of 1987-8, as a struggle against the

embezzlement of wages in public works programmes.

This was also a major issue in 2001. By that time, how-

ever, much had been learnt and significant linkages had

been made between the right to information, the right

to live, transparent governance and participatory

democracy. Also, the focus of the movement had gone

beyond implementation issues and included a concern

with employment policies themselves. The exciting new

preoccupation with the nature of government spending

had led people to question the basis of policy. And since

the people had seen the links between corruption and

its impact on livelihood, they did not have to make an

effort to understand that allocations of money also had

to be questioned. This was particularly so in regard to

the absence or failure of entitlement programmes such

as public works, social security and the public distribu-

tion system.

These issues gained enhanced visibility and salience

as massive stocks of foodgrains piled up around the

country, in the midst of widespread hunger.  Even as

drought decimated crops and livelihoods in 2001, more

than 50 million tonnes of grain were lying idle in public

godowns.  The demand for a massive food-for-work

programme, and beyond that, for an Employment

Guarantee Act, acquired a new resonance.  It also be-

came one of the core demands of the “right to food

campaign” that emerged from this unprecedented situ-

ation of hunger amidst plenty.1 From then on, the right
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to food, the right to work and the right to information

were inextricably linked with each other.  Each issue had

its own “campaign”, but these campaigns constantly in-

formed and strengthened each other.

employment guArAntee 

AnD working clAss soliDArity

“Trishul nahin , talwar nahin, har haath ko kaam do”

(Work, not swords)

The movement for an Employment Guarantee Act

also encompassed a larger politics. In particular, it was

presented as a counter to the divisive politics of the

right wing, which was attempting to mobilise chauvin-

ist Hindu sentiment, for instance (in Rajasthan)

through the aggressive distribution of tridents. The pre-

senting of an alternative socio-political worldview,

along with the economic case for employment guaran-

tee, was important in building a people-centric perspec-

tive in democratic debates. It pitted a positive demand

against a negative campaign, and attempted to bring

the focus on people’s issues.

towArDs the right to work

“Har haath ko kaam do, kaam ka pura daam do” (Em-

ployment for all at a living wage)

The National Rural Employment Guarantee Act

(NREGA) was passed in August 2005, after a relatively

brief but intense campaign involving a wide range of

organisations committed to the right to work, includ-

ing the Left political parties.2 Opposition came chiefly

from sections of the corporate sector and its offshoots

in the finance ministry and elsewhere.  One of the main

arguments against NREGA was that it would be a

waste of public money, due to pervasive corruption in

public works programmes. This argument took corrup-

tion as an immutable feature of these programmes and

denied the possibility of transparent implementation.

In refuting this argument, Rajasthan’s experience played

an important role, particularly the successful abolition

of mass fudging in “muster rolls”.  It has been widely

noted that this practice, common in 1987-8, was largely

prevented in 2001-3, when large-scale relief works had

to be organised once again.  This achievement showed

that public vigilance is the most effective way of tack-

ling corruption in employment programmes, and was

also the key to the possibility of a successful Employ-

ment Guarantee Act.

India’s NREGA is one of the most daring and im-

portant initiatives of collective responsibility in the

world today.  The argument that India could not afford

this kind of expenditure was fought politically. But the

act is not just a small economic entitlement. The cam-

paign’s main slogan (“Har haath ko kaam do, kaam ka

pura daam do” - Employment for all at a living wage)

linked the demand for work with a wage entitlement

that would give people a measure of dignity and create

space for their political mobilisation.

The NREGA, linked with the right to information,

provides a unique opportunity for mobilisation of vast

numbers of the rural poor.  It is also an opportunity for

political parties and social movements to build cam-

paigns for people’s empowerment and rural reconstruc-

tion based on a positive agenda. It will give the rural

poor a chance to bring into play some of their creative

energies. Those who threaten to derail the Act by in-

dulging in corrupt practices can be identified and iso-

lated by using the right to information as well as the

wide-ranging transparency safeguards that have been

included in the NREGA.

nregA As An opportunity to 

builD A culture of trAnspArency

One of the ironies of anti-corruption efforts by poor

people is that their own exposes have been used to

argue against the entitlement itself. It is important to

continue to expose the double standards involved in

using corruption as an argument against creating enti-

tlements like those offered by the NREGA. Those who

invoke corruption to argue against NREGA are un-

likely to accept the same argument to discontinue, say,

defence contracts or oil deals. Potential corruption must

be fought and controlled, and recent experience has

demonstrated that this can be done. Mass social audits

conducted in Dungarpur District (Rajasthan) and

Anantapur District (Andhra Pradesh) have proved that

it is possible to build alliances of people’s organisations,

NGOs, political representatives, civil servants and

workers to jointly audit works and prevent mass cor-

ruption. Even then, of course, corruption is likely to re-

main a continuous challenge. But just as in other

essential spheres of governance we do not abdicate re-

sponsibility because of potential corruption, our com-

mitment to the NREGA should not be shaken by this

challenge. 

In fact, this challenge can be turned into an opportu-

nity.  In an inclusive programme like the NREGA,
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every expose will become a means of eroding the cul-

ture of secrecy, subterfuge, and corruption that plagues

our entire system of governance. This process can help

to build a culture of transparency and public vigilance

that will benefit the whole system. It will also give birth

to stronger citizens’ movements to fight corruption.

The campaign for an effective Employment Guarantee

Act has already begun to do so.

sociAl AuDit As A tool of 

trAnspArent governAnce

The potential of NREGA as a means of fostering trans-

parent governance can be seen in some of the mass so-

cial audits that have taken place in Rajasthan and

Andhra Pradesh in recent months. Armed with copies

of official records, hundreds of people walked from one

worksite and one village to the next to inspect the

works, verify the records, conduct surveys, hold public

meetings and create an environment where people are

able to claim their entitlements under the Act – whether

it is work on demand, minimum wages, timely pay-

ments, participatory planning, or corruption-free im-

plementation. The NREGA requires a statutory social

audit where relevant official documents are proactively

shared with the people. These documents must be pre-

sented in a demystified and comprehensible manner.

Platforms must be created to present the documents

and record people’s views. Last but not the least, action

must be taken on the resolutions of the people. The so-

cial audits in Andhra Pradesh and Rajasthan (with re-

sponsive cooperation of the state government in both

cases) have gone a long way towards setting this process

in motion and creating a vested interest in it amongst

the people. 
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This social audit process was put to test in a more

“difficult” region in early December 2006, when the

National Alliance of People’s Movements (NAPM) and

Asha Parivar carried out a successful mass social audit

of NREGA works in Hardoi District of Uttar Pradesh.

In spite of stiff opposition from many village Pradhans

(who were often armed), and despite encountering

large amounts of fraud, the social audit in Hardoi suc-

ceeded in putting the implementation of NREGA on a

new footing in this troubled area. The experience so far

indicates that this form of political mobilisation can

force the administration to respond, awaken oppressed

people to demand their rights, and strengthen demo-

cratic processes.

concluDing remArks

As we write this note, a large number of Indians face

displacement and other infringements of economic and

social rights due to corporate-driven public policies.

They also face draconian laws passed in Parliament in

comparative opaqueness, without public debate, which

deprive them of basic resources. The provisions of

mandatory disclosure under the RTI Act must be used

to resist these anti-democratic tendencies, and to ensure

that people are informed and consulted before under-

taking policies that displace or affect them. Affirming

the right to work is also a part of this democratic battle

against elitist economic and social policies. 

In the search for a political alternative, it is clear

now that ideological battles are not being fought be-

tween one party and another. Electoral politics has been

largely reduced to questions of who will occupy posi-

tions of power. Meaningful political battles will now be

found in the varied issue-based struggles for people’s

real participation and direct control over governance.

In the application of the right to know, a whole

gamut of situations of injustice, undemocratic behav-

iour and arbitrary State action has been contested.

Whether it is in relation to the appropriation of natural

resources, or the misuse of development funds, or state

support for private grabbing of land, the right to infor-

mation places an activist burden on those who use it,

which prevents the setting in of cynicism and apathy.

Further, this is not a one-sided process. The first reac-

tion to expect from asking a question is to be ques-

tioned oneself, and the process of action and reaction

itself leads to an environment of transparency. 

The campaign for transparent governance in India

has consciously forced the structures of government to

respond or react. By law now, records have to be

shown. If they are not, reasons have to be stated, and

decisions have to be explained. Even the intention to

keep certain information confidential and secret has to

be stated. This has forced the government to accept that

information has to be shared. But going beyond this,

the collective responsibilities of citizen and ruler alike

are being fundamentally altered. Indeed, public debate

and the right to question cut at the roots of bureaucratic

and feudal power. Forcing information sharing begins

the process of shared decision making, and conse-

quently the sharing of power on a perpetual basis.

— March-April 2007

endnotes

1. On India’s right to food campaign, see www.righttofood-

india.org

2. For further details, see e.g. Ian McAuslan (2006), “The Pol-

itics of Pro-Poor Policy Change in India: The National Rural

Employment Guarantee Act”, mimeo, University of Sussex;

also Jason Lakin and Nirmala Ravishankar (2006), “Working

for Votes: The Politics of Employment Guarantee in India”,

mimeo, Department of Government, Harvard University
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Media Corporatisation 
and Right to Information
Predatory pricing by large newspaper groups and growing
corporate control over television and radio broadcasting 
have a direct bearing on the right to information.

s u ku m A r  m u rA l i D h A rA n

In its most general sense, ‘media’ is a term that refers to the
totality of the social apparatus of organising and disseminat-
ing information and images. This should alert one to the ob-
vious bearing that the prevalent models of media organisation
would have on the public right to information.It has been a
feature of the constitutional debate in the country that most

of the authoritative judicial formulations on the right to information
have emanated from matters involving the media. Article 19 of the Con-
stitution safeguards a number of democratic entitlements, including the
freedom of speech and expression, and the right to practise any profes-
sion or carry out any trade. Though no part of the formal wording of
the Constitution, the Supreme Court has, perhaps beginning with the
case of Bennett Coleman & Co versus the Union of India in 1973, read
the right to information as an integral element of the purpose of Article
19. As the majority opinion then put it, “freedom of speech and expres-
sion includes within its compass the right of all citizens to read and be
informed.” The 1981 judgment in the Manubhai D Shah vs Life Insur-
ance Corporation, reaffirmed the point: “the basic purpose of freedom
of speech and expression is that all members should be able to form
their beliefs and communicate them freely to others. In sum, the fun-
damental principle involved here is the people’s right to know.”

From these rulings and numerous others, it has become an established principle of our

jurisprudence that the media enjoys rights coterminous with the public. This is quite unlike

the situation in the US, where the first constitutional amendment, whether by oversight or

intent, ensured that the “press” enjoys rights that go beyond the public right to free speech.

In contrast, the our Constitution confers on the media no more and no less than the rights

due to it as an institution that benefits from the public right to free speech and expression,

as enshrined in Article 19(1)(a).

Freedom of the press is derived from the right to free speech, which in turn is related to

the public right to information and hence both these elements are coextensive in our jurispru-

dence. Commercial media institutions and the private individual derive identical rights from

a single article of the Constitution. But since the right to information is a counterpart right



of free speech, freedom of the media, in part, is the ful-

filment of the public right to information. From here,

it would be a short transition to a legal doctrine that

media freedom is justified, in whole or in part, by the

public function it performs—of informing citizens and

the wider community about the various facets of their

lives and the times they live in. This is the constitutional

position as advanced in significant judgments involving

the media.

The Bennett Coleman case is especially significant

for the insights it gives on the media as an institutional

beneficiary of the public right to free speech. At issue

was a government directive limiting allocation of

newsprint to publishers in accordance with their re-

ported consumption. In a context of acute shortage, it

seemed that the only means available to keep the news-

paper industry functioning was to ration newsprint al-

lotment. This made it imperative that newspapers

publish no more than 10 pages. Those publishers who

were printing more than 10 pages were obliged to

bring down their daily offering to that number. But

they would not be permitted to reduce the overall cir-

culation to maintain or increase the number of pages.

To provide a full day’s coverage of news, publishers

could rationalise their allocation of space between edi-

torial and advertisement material, or they could main-

tain profitability by curtailing news coverage to

accommodate advertisements. 

All this would seem a thoroughly unwarranted in-

trusion into the micro-management of a newspaper. Ex-

pectedly, the apex court ruled that the entire scheme was

in violation of  constitutional provisions. The majority

opinion in the case, authored by Justice AN Ray, held

that “individual rights of freedom of speech and expres-

sion of editors, directors and shareholders, are all ex-

pressed through their newspapers.” But if this seemed

too narrow a construction of a fundamental right, the

apex court, a few paragraphs on, applied the necessary

remedies, though without explaining the logic through

which the rights of “editors, directors and shareholders”

mutated into a right enjoyed by all citizens. “It is indis-

putable,” said the court, “that by freedom of the press

is meant the right of all citizens to speak, publish and

express their views… The freedom of the press is not

antithetical to the right of the people to speak and ex-

press.”  

This judicial formulation presented in an incipient

form was a potential area of conflict in the relationship

between the media and the public. In one formulation,

the public is given the “right to read” all that it is pro-

vided by the “editors, directors and shareholders” of the

press. In another, the public is accorded the right to

“speak and express”. In its elision of reasoning, by

which one set of rights is transformed into another, the

Supreme Court lost an opportunity to provide some

measure of clarity on this issue.

To some degree that absence in judicial reasoning

was remedied in the significant dissent entered by Jus-

tice KK Mathew in the case. Alone on the bench of five

judges that heard the case, Mathew spoke of the free-

dom of the press in terms of the preservation of social

diversity and choice. The court had before it the chal-

lenge of ensuring that the appropriate conditions ex-

isted for bringing “all ideas into the market (to) make

the freedom of speech a live one having its roots in re-

ality”. In pursuit of this ideal, it was necessary, as a first

step, to recognise that “the right of expression” would

be “somewhat thin if it can be exercised only on the suf-

ferance of the managers of the leading newspapers”.

Freedom of expression, in other words, also in-

volves the right of access to media space. And this

would be met only through “creation of new opportu-

nities for expression or greater opportunities (being

provided) to small and medium dailies to reach a posi-

tion of equality with the big ones”. “This was as im-

portant,” said Mathew, “as the right to express ideas

without fear of governmental restraint.” 

“Access” was one of the crucial questions raised by

Mathew in his dissent: access of both the public to the

media environment and of the media organisation to

the essential resources of its trade. Though the latter

was the key issue before the bench, the dissenting judg-

ment tied it into the larger question of the public func-

tion of a newspaper and its socially enjoined duty to

reflect the diversity of its milieu.

The principles evolved when the print medium was

the dominant form for information dissemination,

could easily be transported to the broadcast domain,

since the underlying principles have certain universality.

During the 1970s, newsprint was a scarce commodity,

much as the electromagnetic spectrum was in the early

years of satellite broadcasting. Newsprint has since be-

come abundantly available, much like frequency slots

for broadcast channels. Advertisement revenue, once re-

garded as a limited resource, has since grown enor-

mously, though competition between newspaper
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groups for cornering the increasing share of this ex-

panded cake, has greatly intensified as well. And even

if the proliferating broadcast channels of the last

decade-and-a-half have not been very transparent in

their financial accounting, the mere fact that they exist,

is sufficient proof that the aggregate of advertising

spends in the economy has been percolating, albeit in

varying degrees, to all of them.

The principal restraint then to using the electro-

magnetic spectrum as a public resource lies not in its

scarcity as in the powers and privileges that the govern-

ment may have arrogated to itself. In this respect, the

1995 ruling of the Supreme Court in the case of the

Cricket Association of Bengal versus the ministry of in-

formation and broadcasting, has been very clear: the

government may have a custodian’s responsibility, but

no inherent right to monopolise the airwaves, since the

spectrum belongs to the public. As Justice PB Sawant

put it in one of two concurring judgments in the case:

“the airwaves or frequencies are a public property. Their

use has to be controlled and regulated by a public au-

thority in the interests of the public and to prevent the

invasion of their rights.” In other words, the uppermost

concern in the deployment of the airwaves would be

the preservation of the peoples’ right to free speech and

its correlate—the right to information. “The right to

freedom of speech and expression also includes the right

to educate, to inform and to entertain and also the right

to be educated, informed and entertained,” ruled

Sawant. The went on to add that the challenge of reg-

ulation was to harmonise the two, one of which was

the “right of the telecaster” and the other, “that of the

viewers.” 

In turn, this requires a regulatory response that de-

parts from an absolutist notion of media freedom.

“Broadcasting freedom,” said Justice BP Jeevan Reddy,

the author of the other opinion in the airwaves case,

“involves and includes the right of the viewers and lis-

teners who retain their interest in free speech.” With

public interest being dominant rather than private

profit, Reddy observed, “European courts have taken

the view that restraints on freedom of broadcasters are

justifiable on the very ground of free speech.” The sim-

ple reason is that “freedom of expression includes the

right to receive information and ideas as well as free-

dom to impart them.” 

The judgment on the airwaves issue, in short,

urged adopting a new paradigm that transcended the

dichotomy between government control and free en-

terprise. On one side, the judgment asserted, said

Sawant, the paramount need to “rescue the electronic

media from government monopoly and bureaucratic

control and to have an independent authority to man-

age and control it”. When the electronic media is con-

trolled “by one central agency or (a) few private

agencies of the rich,” there is a need for another body

“representing all sections of society”. Reddy observed

that the nature of this body was for the legislative au-

thorities to determine. The central point was that “pri-

vate broadcasting, even if allowed, should not be left to

market forces, in the interest of ensuring that a wide va-

riety of voices enjoy access”. 

With these being the central principles, the apex

court directed, in Sawant’s words, that “the central gov-

ernment shall take immediate steps to establish an in-

dependent autonomous public authority representative

of all sections and interests in the society to control and

regulate the use of the airwaves”. Reddy laid down the

principles on which this body should function: “the

right to freedom of speech guaranteed to every citizen

does not encompass the right to use these airwaves at

his choosing. Conceding such a right would be detri-

mental to the right to free speech of the body of citizens

inasmuch as only the privileged few—powerful eco-

nomic, commercial and political interests—would come

to dominate the media.”

It would be worthwhile to inquire how recent

media trends–the rampant practices of predatory pric-

ing by large newspaper groups, their scarcely-disguised

collusion in other circumstances, and the growing cor-

porate control over television and radio broadcasting–

impact the right to information in the light of the judi-

cial principles laid down by the apex court. It has been

argued that an oligopoly of private broadcasters, how-

ever, small in number, would be far preferable to a gov-

ernment monopoly. This argument, though, when

viewed in the context of the doctrine of fundamental

rights as laid down by the Supreme Court, would seem

little less than facile. Clearly, the fact of monopoly own-

ership over broadcast platforms, in itself, does not con-

stitute a curb on the twin rights of information and free

speech. It is only from the denial of public access to

media that such an abridgment of the fundamental

rights could be deemed to occur. The dominant idiom

in media regulation in the country, though, seems to

view corporate control over media as a surrogate for
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public ownership. And if the recent guidelines issued

by the government on community radio are any indi-

cation, then public access to the airwaves, where it is

allowed, would need to be mediated through an array

of bureaucratic controls, that would in effect reduce the

principle to a nullity. Just as the right to information

becomes enshrined in the statute as a basic entitlement

of citizens, the means of information exchange and cir-

culation are rapidly prised out of their hands.

— March-April 2007
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Officials' Bland Ways and RTI
If the Right to Information Act is to have any meaningful effect,
then information commissioners and public information officers
should be given judicial training at the earliest.

c o l i n  g o n sA lv e s

The Right to Information Act 2005, which came into
force on June 21, 2005, was meant to provide for and
promote ‘transparency and accountability’ in the
functioning of every public authority. The preamble
of the Constitution sets out that transparency of in-
formation dissemination is vital to the functioning of

every democracy, and is a way to contain corruption and hold govern-
ments and public servants accountable. But at the same time, it ac-
knowledges that revealing certain information may lead to conflicts with
the efficient operations of government, the optimum use of limited re-
sources, and also maintaining confidentiality of sensitive information.
Notwithstanding this conflict, the statute has been brought into force
to preserve the high democratic ideal. 

Under the Act, the central information commission (CIC) and the state information

commissions (SICs) have been constituted. There can be a maximum of 10 commissioners

in such a commission. Every public authority is required, within 100 days of the enactment

of this law, to designate central public information officers (CPIOs) and state public infor-

mation officers (SPIOs). It is to these officers that a request has to be made for collecting in-

formation. The request can be made in writing or by email in any of the official languages,

and in case the request cannot be made in writing, then the officer is required to assist the

person making the request orally.

As expeditiously as possible, but in any case within 30 days, the officer must provide

the information or reject the request specifying the reasons. In the case of life or liberty of a

person, the time limit is 48 hours. If the decision is not given within the specified period, it

is deemed refused. In case of a rejection, the officer is required to communicate the particulars

about the appellate authority and the time period for the appeal. 

Section 8 sets out the kind of information that is exempted from disclosure. A point of

concern was the wrong application of Section 8(e) which reads as under:

“…information available to a person in his fiduciary relationship, unless the competent au-

thority is satisfied that the larger public interest warrants the disclosure of such information;”

However, almost everything under the sun is sought to be brought under this Section.

In an interaction with the CIC, Delhi, it was felt that he was equating a fiduciary relationship

with privacy and confidentiality. If a person gives some information to a government official,

claiming that it is confidential, that should not be divulged on request by some one else, ac-



cording to the CIC. If he is right, then all information

where the officer or the persons providing the informa-

tion sought for or promised confidentiality, would fall

outside the purview of the Act. 

That CIC, Delhi, Wahajat Habibullah, was hope-

lessly confused on this issue is obvious from the discus-

sion that took place in the public hearing on some

recent cases where he had upheld the orders refusing to

divulge information on the basis of Section 8(e). The

first was a case where an officer was not promoted be-

cause he was “unfit”. Subsequently he was promoted.

An application was made seeking information including

the medical records relating to this `unfit’ status. The

application was rejected. Though it is possible to say

that the medical records of an employee is information

under the fiduciary clause, information could certainly

be provided as to whether or not promotion was earlier

denied on the ground that the employee was unfit. 

The next batch of cases related to corruption cases

including matters relating to disproportionate assets,

vigilance cases and fraud cases where details of income

tax returns and other information were sought for. Cit-

ing of the fiduciary clause in such cases was ridiculous.

A fiduciary relationship is one where a party stands in

a relationship of trust to another party and is generally

obliged to protect the interest of the other party. Apart

from the fact that the government is not obliged to pro-

tect corrupt officers, it is doubtful whether the mere re-

quest of the party providing information to the

government that the records be kept confidential, can

ever prove a fiduciary relationship. It is equally doubtful

whether any officer can assure a party that records,

which are statutorily required to be produced on de-

mand by the government, will be kept confidential.

Even if such an assurance has been given, the Act will

override the assurance.

The next category of cases related to examinations

where students had asked for details relating to the “cut-

off marks”, the marks obtained in the examinations and

in particular subjects and so on. Though it may be pos-

sible to hold that the name of the examiner may not be

disclosed, it is certainly incomprehensible why a large

number of applications asking for the above mentioned

innocuous details should fail on the ground of the fi-

duciary relationship. 

Only time will tell whether this statute, like so

many social statutes enacted in the past, will also go the

same way and be mired in bureaucracy, red tape and

delay or whether the will of the public will prevail so

that nothing stands in its way.  Every public authority

is required to designate an officer senior to PIOs and

appeals from the orders of PIOs are to be filed and

heard by such senior officers. The time period for filing

the appeal is 30 days but this can be condoned on pro-

ducing “sufficient cause” for the delay in filing the ap-

peal. A second appeal within 90 days can be made

before commissions, which can also have the power to

directly enquire into any complaint. 

penAlties 

At a public hearing organised by Parivartan, a leading

organisation on the right to information, at Delhi on

September 25, 2006, participants were particularly ag-

grieved by the fact that in one after another orders the

CIC was not imposing penalties on the defaulting offi-

cers. Section 20(1) of the Act is read as below:

“Where the  central/state information commission

at the time of deciding any complaint or appeal is of

the opinion that the central/state public information of-

ficer has, without any reasonable cause, refused to re-

ceive an application for information or has not

furnished information within the time limit; denied the

request for information in a malafide manner; know-

ingly given incorrect, incomplete or misleading infor-

mation; destroyed information which was the subject

of the request; obstructed in any manner in furnishing

the information, it shall impose a penalty of Rs 250

each day till the application is received or information

is furnished; so however, the total amount of such

penalty shall not exceed Rs 25,000.’’

The general consensus among the participants ap-

peared to be that commissions were too lenient in im-

posing  penalties and, as a result, they were creating an

impression among officials that they could flout the law

and get away with it. Officials were not turning up for

hearings. Letters and notices of the commissions were

getting lost in the bureaucratic labyrinth of government

offices. In some cases, commissions had not imposed

penalties because it was a first-time default. This was

impermissible because the section mandates imposition

of penalty and no such exception has been made for

first-time defaults. Participants at the meeting, quoting

from various commissions’ orders, pointed out that

penalties were not imposed even in cases where the

commission had concluded that the case was indeed

one for imposing a penalty. Arvind Kejriwal, the head
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of Parivartan, said that out of 1,500 cases disposed off,

there were only three instances where penalties were im-

posed. Apparently, even in those cases the penalties

were subsequently sought to be withdrawn. 

During the proceedings, Central Information

Commissioner Wahajat Habibullah felt that while im-

posing penalties or withdrawing penalties, it was not

necessary to give notice to the complainant. This ap-

pears to be a position in law ill thought of. 

The commissioner then mentioned that penalties

can only be imposed under Section 20 of the Act on

PIOs, and where no such officer had been appointed,

no penalty could be imposed. This is a narrow technical

reading of a Section without reference to the Act as a

whole. Section 18 refers to a recourse for a senior offi-

cer in a situation where the PIO has not been ap-

pointed. The duty is cast on the public authority under

Section 5 to designate PIOs. Section 20, therefore,

ought to be read as empowering commissions to im-

pose a penalty either on PIOs or the senior officers

specified where PIOs have not been appointed. By such

an interpretation the law will be given its full meaning

and defaulting officers can be punished.

While the orders of the commission are put up on

the website, it was rather strange that the orders setting

aside the penalties have not been put up on the website.

Coupled with a fact that the complainants are not given

notice of the penalty proceedings, this gives rise to

grave doubts in the minds of the public as to the fair-

ness of the proceedings. 

The SIC, Punjab, at this stage mentioned that

apart from the imposing penalties, the issuing of stric-

tures against officers is another way of punishing erring

officials.

The mood of the participants in the public hearing

could be summed up in the words of one of the partic-

ipants: “the commissioner has referred to teething

problems. However, if the law is not enforced it will

lose its teeth!”

nAturAl Justice AnD 

A personAl heAring

The CIC was also of the view that it was not necessary

to hear the parties personally. He said the hearing could

be given either personally or in writing. This stand was

contrary to the CIC (appeal procedure) rules, 2005

which is as under:

(2) The appellant or the complainant, as the case

may be, may at his discretion at the time of hearing of

the appeal or complaint by the commission be present

in person or through his duly authorised representative

or may opt not to be present.  

On this issue, there is widespread indignation and

allegations leveled against the commission that they

were dealing with matters without doing justice to the

parties. The statement of the CIC that this procedure

was followed in order to push up the rate of disposal,

was countered by Arvind Keijriwal by saying that what

was required was that justice be done. 

The table given below shows that in a substantial

number of cases the applicants were not called at all for

the hearing of the case. This is a gross miscarriage of

justice. This is particularly true in the case of commis-

sioner MM Ansari, who thinks that there was no need

for anyone for the disposal of a case. One wonders what

kind of justice is being done! 

Equally worrying is the fact that cases are being

disposed off by commissions without being given a

copy of the reply filed by the officer concerned to the

applicant. The applicant suddenly notices that his case

is shown as rejected on the website. The table given

below shows the case disposal summary. Once again

commissioner MM Ansari appears to be conducting

matters without any care for the parties before him. It

is possible that a lack of judicial training results in indi-

vidual commissioners functioning in a highly erratic

fashion.

This manner of conducting cases without inform-

ing the applicants of the stand of the officials and with-

out even telling them of the dates when the cases are

likely to come up for hearing indicates a very arbitrary

approach. Participants in the seminar repeatedly sug-

gested that the entire progress of a case ought to be put

up on the website and an applicant ought to be able to

know from the website as to when the case is likely to

be heard and the stand of the opposite parties.

Out of 1,500 cases dealt with by the CIC, 781

cases are posted on the website. In all 359 of these 781

cases are exparte decisions. The remaining 719 cases are

not to be found on the website. Applicants therefore,

understandably, have no idea as to the status of their

cases.

The closure of cases without notice to the parties

can have several adverse effects. The obvious worst-case

scenario is where the application is rejected without no-

tice to the applicant and without a hearing. But even in

A  C O M B A T  L A W  A N T H O L O G Y428



cases where, as the CIC indicated during the public

hearing, an order is made directing the authority to pro-

vide certain information, this order ostensibly in favour

of the applicant may never be obeyed. If the case is

closed merely on such an order being passed the appli-

cant will be forced to repeat the entire procedure all

over again. The appropriate thing to do, when orders

are passed by the CIC directing the providing of infor-

mation, is to keep the case pending for a compliance re-

port to be filed by the authority. This is the procedure

followed by the state information commission of Pun-

jab, as stated by Rajan Kashyap, CIO, Punjab. 

What if the person making the application is too

poor to repeatedly travel to the commission? What if

the person is too poor to engage a lawyer? The answer

is obvious. Legal aid must be provided to such persons

by the state and central legal services authorities. Ap-

parently this is not being done anywhere. 

A study of the second appeals before the CIC

shows that out of a total of 781 cases decided, 455 cases

resulted in rejection of the appeals. This is an overall re-

jection rate of 57 percent from the entire CIC consist-

ing of five commissioners. If one looks at the record of

commissioner Ansari, out of 256 cases decided by him,

206 cases were rejected which is a rejection rate of 80

percent. Such an arbitrary manner of functioning is un-

acceptable. Commissioner Ansari needs to be trained

in quasi-judicial functioning. The scheme of the Act

shows that  commissions and PIOs have to function in

a quasi-judicial manner. Section 18 invests commissions

with certain powers of the code of civil procedure. The

entire frame of the Act requires the commissions and

officers to adjudicate disputes between the public and

the authorities. Undoubtedly the principles of natural

justice apply. These principles apply whether or not spe-

cific reference is made to them in the statute.

A study of the second appeal filed before the CIC

as on September 8, 2006 shows that 3,059 appeals

were received. Out of these, 1,531 were dealt with and

the number of cases pending were 1,528. On an aver-

age, the CIC received 2,000 cases per month. Maha-

rashtra state has 10,000 appeals filed. This has caused

concern relating to the lengthening backlog of cases.

With the current rate of disposal it is apprehended that

as time passes it will take longer and longer for cases to

be completed. Delhi, for example, has a waiting period

of seven months. The answer to this lies not in refusing

to inform litigants of the stage of their case and cer-

tainly not in refusing to hear them, but in the appoint-

ment of more officers and commissioners. Delhi, for

example, has five commissioners though the Act pro-

vides for a maximum of 10. 

eDucAtion AnD trAining

Section 26 of the Act requires the government to de-

velop and organise educational programmes so that the

public and disadvantaged communities learn how to

use the Act. Public authorities are also required to par-

ticipate in such programmes and undertake such pro-

grammes. Government is required to “promote timely

and effective dissemination of accurate information”.

The PIOs and public authorities are required to be

trained. Nothing of the kind is taking place and, as a

result, officers are developing a hostile mentality. 

sub-JuDice 

An interesting point made by commissioners was that

merely because a matter was sub-judice is no reason for

the commission to disallow disclosure under Section 8

of the Act. It is hoped that commissions throughout

the country will take this view. 

infrAstructure 

Commissioner OP Kejariwal said that the infrastructure

in some of the commissions was quite pathetic. In

many places accommodation was not provided, enough

staff not appointed, seats for the litigants were not avail-

able and the staff was not trained as a result of which

they were insensitive and secretive. Speaking passion-

ately, he said great sensitivity was called for. In the case

when an applicant called a public information officer a

“thief ” and a “liar”, commissioner remarked that even

in such circumstances one must always remember that

the voice of the applicant is one of ‘neglect and frustra-

tion’.

conclusion 

The public hearing at Delhi showed that the Right to

Information Act, 2005 was being enforced in a manner

that gives rise to grave concern. The bureaucracy in

general appears to be staging a counter attack and using

all kinds of ingenious methods to evade providing in-

formation. The standards of  PIOs and commissioners

are most uneven with officers and commissioners hold-

ing widely divergent and sometimes wholly irrational

views. The lack of judicial training has resulted in au-
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tocratic functioning with commissioners not giving no-

tice to the applicants and dismissing applications with-

out hearing the applicant. The desire to push up the

rate of disposal has resulted in increased injustice. There

is anger and resentment among members of the public

who perceive that an Act, brought into force due to

public opinion to stem the cancer of corruption of so-

ciety, is being sabotaged by officials. 

On the other hand, there are some very fine officers

who are using the statute in an innovative way, always

aware of the fact that the anger and resentment they see

are the signs of “neglect and frustration” over many

years. These commissioners and PIOs strive despite the

opposition that they face in the bureaucracy, to give the

statute full force. 

— March-April 2007
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Right to Information Emasculated
Effectively unconstitutional when it comes to accountability of
public servants, the proposed amendments in the Right to
Information Act will take the life out of it.

p rA s h A n t  b h u s h A n

The amendments proposed to the Right to Informa-
tion Act are a substantial roll back of the Act. The
persistent manner in which the government is push-
ing them despite mounting public criticism, indicates
that the prime minister has not outgrown his bureau-
cratic background. The disclosure of the text of the

proposed amendments has given the lie to the statement put out by the
prime minister’s office to the effect that the amendments actually for
the first time empower the citizens to access file notings and that the
restrictions relate only to notings on defence and personnel related mat-
ters. Apart from the fact that the central information commission had
repeatedly ruled that the un-amended Act did not restrict access to file
notings, it can be seen that the text of the amendment restricts access
to all file notings except “substantial file notings on plans, schemes, pro-
grammes of the central government or a state government, as the case
may be that relate to development and social issues.” This is done by
amending the definition of records in the Act.

This amendment will by itself take the life out of the Act. It is the notings that are sup-

posed to deal with the reasons and rationale for any order or decision of the government.

Very often, it is the noting of an honest officer, which explains what is wrong with a proposed

decision of the government. In the Panna-Mukta oil deal, it was the noting of the then su-

perintendent of police, CBI, which gave the reasons and circumstances that explained why

the decision to hand over ONGC’s developed oilfields to Enron and Reliance was against

public interest. Moreover, it is only the notings of various officers which will eventually reveal

whether an officer’s role was above board or whether he was acting on extraneous consider-

ations. Thus, notings are often critical for fixing accountability. In the absence of notings, it

would almost always be impossible for people to fully appreciate the official rationale for a

decision. 

Though the amendment restricts notings on most subjects, it may be noted that even if

it related to only defence and personnel related matters, it would still be objectionable. This

is because information (including notings) on defence and security matters are already exempt

under Section 8(1) (a) of the Act, and there is no justification for exempting notings on per-

sonnel related matters. The transfers, postings, disciplinary proceedings, suspensions, and

promotions of government servants play a critical role in governance. It is well known that



there is a lot of corruption and extraneous influence in

such matters, which has been having a deleterious effect

on governance. Honest officers are often victimised by

punishment postings. Corrupt officers are often re-

warded with postings on crucial positions. It is well

known that bribes are fixed for postings and transfer of

officers in “lucrative” departments like police, excise, in-

come tax etc. In Maharashtra, it was discovered in re-

sponse to an application under the RTI Act, that the

postings of most police officers were on the recommen-

dations of the MPs and ministers. By far, the most ef-

fective way of checking such arbitrariness in such

personnel related matters is by having complete trans-

parency in such matters, so that people can see not just

the final decision (which is always said to be on exigen-

cies of service), but also the rationale and the entire de-

cision making process which led to the decision. 

It is often said that such disclosure of notings re-

lated to personnel matters would inhibit officers from

expressing themselves freely and frankly. The truth,

however, is that no honest officer is likely to be inhib-

ited from frankly expressing himself for fear that what

he writes may become known. It is only the dishonest

officer wanting to make a dishonest noting who is likely

to be deterred by such transparency. In fact such trans-

parency would act as a shield for honest persons who

are less likely to be victimised if the entire transaction

were open to public gaze. 

Apart from the amendment to exclude file notings,

four amendments have been proposed to Section 8

dealing with exemptions, each of which widens the ex-

emptions under the Act. Firstly, the amendment to the

proviso to clause (i) of Section 8 now restricts access to

cabinet papers to only the actual decisions and reasons

thereof, after the decision, rather than to all papers. This

is also unreasonable. In a democracy where the cabinet

is just the representative of the people, who are the real

masters, there is no justification for excluding all cabinet

papers from public view, especially after the decision

has been taken. If any papers are of a nature that their

disclosure would adversely affect defence or security,

those are already excluded under Section 8 (a). Simi-

larly, any cabinet paper whose disclosure would be in-

jurious to public interest in any way is already excluded

under the various other clauses in Section 8. 

Three new exemptions are sought to be inserted in

Section 8.   The first relates to the identity of officers

who “made inspections,observations, recommenda-

tions, or gave legal advice or opinions …” Thus this

clause seeks to mask the identity of public officials who

have played any role in the decision-making, even on

developmental and social issues. Again, the object

seems to be to save officials from being held publicly

accountable by withholding the precise role played by

different officials in the decision- making. This is again

anti-democratic and without merit.

Another exemption added by the newly introduced

clause (k) in Section 8 is to restrict “information per-

taining to any process of any examination conducted

by any public authority, or assessment or evaluation

made by it for judging the suitability of any person for

appointment or promotion to any post or admission to

any course or any such other purpose.” Again, there is

no justification for removing from public scrutiny the

process of deciding selections and promotions where

there is rampant corruption. The opacity of such sys-

tems of recruitment and selection is what is allowing

such corruption and arbitrariness to go on. The amend-

ment is designed to allow these bodies to continue with

such arbitrary and corrupt appointments and selections.

Another exemption sought to be introduced is to

exempt “copies of noting, or extracts from the docu-

ment, manuscript and file so far as it relates to legal ad-

vice, opinion, observation or recommendation made by

any officer during the decision-making process, prior

to the executive decision or policy formulation”. Such

a blanket exemption for restricting all access to the en-

tire decision making, before any decision is made would

allow the officials to present every decision, however

corrupt and against public interest as a fait accompli.

Take the Enron deal for example. With such a clause, it

would be impossible for people to know how the then

finance secretary had effectively prevented the central

electricity Authority from carrying out a financial eval-

uation of the project, by falsely showing that the finance

ministry had carried out such an evaluation. Thus the

country came to be saddled with a liability of Rs 10,000

crore, which could have been prevented if the corre-

spondence between the finance ministry, power min-

istry and the central electricity authority had been

accessible and known, before the contract with Enron

had been signed. This clause seeks to prevent such ex-

amination. 

Similarly, many genetically modified foods are in

the process of being cleared for release currently, with-

out any transparency about the process of clearance and
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the various bio safety tests that they have been and have

not been subjected to. This amendment will prevent ac-

cess to this process of clearance until after they have

been cleared and irreparable damage to human health

and environment has been done. 

It can be seen, therefore, that the amendments pro-

posed are not just substantive, but very far reaching

which will take the life out of the Act, which only seeks

to give effect to the fundamental rights of citizens under

Art 19 (1) (a) of the Constitution. These amendments

would be clearly unconstitutional as imposing an un-

reasonable restriction to the citizens’ right to know

what is being done by their public servants.  In any case,

such far- reaching amendments to such a critical statute

must not be passed by parliament without sending

them to the parliamentary standing committee.

— November-December 2006
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special economic zones

SECTION 14
With ‘growth-at-any-cost’ being the sole motto of the
Special Economic Zone policy, the cost of this new
brand of industrialisation is falling on the
marginalised, Indian farmers and tribals. Setting up
Special Economic Zones all over the country at the
cost of villagers actually means depriving them of
their land, hearth and home. Besides this, it is
compromising not only environmental safeguards but
also national security, sovereignty and the laws of
the land. The Indian history is taking a new turn and
once more, the process of colonisation seems to have
again started in the country.
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left Faces critical choice
Is it credible for the Left to speak out at the national level against
neo-liberalism, but practise that very strategy on its home turf? The
Left, especially the CPI(M), must decide whether it wants to fight
for radical change and socialism, or merely manage capitalism
Chinese-style. If it chooses the second option, it will surely get
marginalised and go into historic decline.

P ra f u l  B i dwa i

Singur and Nandigram, two villages in West Bengal, have
entered India’s political lexicon with unique iconic signif-
icance. Singur, barely 45 km from Kolkata, is where the
House of Tatas is building a factory on 997 acres to make
cheap Lakhtakia (Rs one lakh) cars. And Nandigram, 160
km from Kolkata, is the site of an ugly, continuing con-

frontation between the Left Front-ruled state government and peasant
farmers over land acquisition.

Four reasons explain why the two villages have become so politically important—not

just for West Bengal, but for the whole country. The first raises the question of consent and

consensus in designing and promoting industrialisation projects, and in particular, acquiring

land under the colonial Land Acquisition Act, 1894. Should the people have a say in deter-

mining whether and how they should be separated from their principal source of livelihood,

land-based agriculture? Should armed force ever be used to acquire land for industry?

A second issue concerns the special favourable treatment extended by governments to

private investors by creating special economic zones (SEZs) as the principal instrument of

their strategy for industrial development, which is being promoted with extraordinary zeal.

A third reason is the significance of Singur and Nandigram as sites of the people’s resist-

ance to what they see as predatory projects being thrust down their throats. This resistance

has proved as abiding as spontaneous, and in some ways, heroic. Singur and Nandigram will

both remain important symbols of mass resistance.

And fourth, there is the issue of the Indian Left’s overall development strategy, which,

increasingly seems to embrace a neo-liberal model of capitalism. Is it credible for the Left to

speak out at the national level against neo-liberalism, but practise that very strategy on its

home turf? Has it learnt any lessons from Singur-Nandigram which will impel a course cor-

rection? Or has it altogether given up searching for alternatives to neo-liberalism?

On this last question will hinge the future of the Left, now with its highest-ever parlia-

mentary representation in India, a high moral-political stature, and ability to influence the

policies of the ruling United Progressive Alliance (UPA). The choices the Left makes on these

questions will prove fateful: will it go the way of, say, Brazilian President Lula (Luis Inazio

Da Silva) and embrace neo-liberalism after having been elected to power on the basis of peo-

ple’s struggles against ‘free-market’ pro-investor policies? Or will it imaginatively forge alter-
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native policies which deepen people’s rights and em-

power them?

To start with, it is manifestly clear that the Singur

and Nandigram crises have not ended. The wounds left

by the violence there, respectively in January and in

March, have not healed. Singur still seethes with dis-

content and resentment at what is seen to be a ‘sweet-

heart deal’ with the Tatas. And at Nandigram, there is

a deep rift between supporters of the Communist Party

of India (Marxist) and the Bhumi Uchched Pratirodh

Committee, with blockades that divide village from vil-

lage—and daily skirmishes.

In early May, CPI(M) supporters roughed up

artists and intellectuals from Kolkata who were visiting

the Nandigram area to take relief to the victims of vio-

lence. Not a single Left leader of any standing has gone

to Nandigram to apologise for the March 14 firing, or

to offer aid to the affected people. The CPI(M) central

committee recently admitted that certain “mistakes”

were committed in Nandigram, but the state party be-

haves as if its cadres were the sole victims and were right

to “retaliate”, indeed, continue to do so.

Equally important, the Singur-Nandigram crises

have created fissures within the Left Front, which en-

joys a crushing four-fifths majority in the Bengal legis-

lature. For the first time ever, the CPI(M)’s

partners—the Communist Party of India, Revolution-

ary Socialist Party and All India Forward Bloc — pub-

licly criticised the CPI(M) and expressed their

fundamental disagreement with its policies, which it has

unilaterally imposed upon the Front. This rift too bodes

ill for the Left.

It’s not hard to see why Singur and Nandigram

have a whiff of scandal about them. To woo the Tatas,

the government offered them unprecedentedly lavish fi-

nancial concessions, besides a large plot of land, only

four percent of which will be used for the factory.

Ashok Mitra, an eminent economist and former Left

Front finance minister, calculates that the concessions,

including a Rs 200 crore interest-free loan, add up to a

humongous Rs 850 crore—on a capital investment of

just Rs 1,500 crore!

Clearly, Singur represents an obnoxious form of

cronyism. The Left Front government isn’t promoting

healthy industrial development, not even straightfor-

ward capitalism in Singur. The Tata-government deal is

a detestable variety of risk-free investment which dis-

possesses people to generate super-profits.

The Tatas claim the project will directly generate

2,000 jobs. But noted economist Amit Bhaduri esti-

mates it will produce a maximum of 600, besides indi-

rect employment for 900. In the process, Singur’s

flourishing economy, where two-thirds of the land is

multi-cropped with vegetables and paddy, will be dev-

astated, along with the livelihoods not just of landown-

ers and sharecroppers (bargadars), but of landless

workers and rural artisans too.

Singur will witness counter-reform, a reversal of

the most successful land reform ever undertaken in West

Bengal. Even the bargadars’ share in the land’s produce

(75 percent, against the absentee landlord’s 25 percent)

will be upturned in the land compensation formula. No

wonder the government had to resort to repression, in-

cluding mass arrests, and physical attacks, to enforce the

‘sweetheart’ deal.

Singur’s injustice was compounded by the govern-

ment’s ham-handed attempt to take over an even larger

10,000 acres at Nandigram for a special economic zone

for Indonesia’s unsavoury Salim group. Here, the re-

sistance was even more fierce. It came not from the Tri-

namool Congress, but from the Left, including the

CPI, the RSP and the Far Left. Nandigram, at the heart

of the Tebhaga movement of the 1940s, is a CPI

stronghold.

Nandigram is part of a larger syndrome which has

come to afflict India. SEZs are becoming the main in-

strument of dispossession of farmers. They are a despi-

cable combination of private greed and State collusion.

SEZs are singularly ineffectual and costly ways of pro-

moting enclave-style elitist export-oriented industriali-

sation. They’ll grant wholly undeserved tax cuts to

promoters and inflict a loss upon the exchequer, esti-

mated by the union finance ministry, at a horrifying Rs

160,000-crore.

SEZs have not proved a success in most countries,

including China. In fact, Shenzhen, China’s best-known

SEZ, has turned out to be a nightmare for workers. The

mere loss of an identity card can turn them into desti-

tutes overnight.

Above all, SEZs are a gigantic real estate scam.

Most are meant to grab land close to the big cities and

extract monopoly profits. SEZs also put the cart before

the horse: displacement without prior rehabilitation,

with potentially disastrous social, cultural and political

consequences. Prime Minister Manmohan Singh has

himself acknowledged this by calling for a “humane”
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approach to resettlement.

SEZs have become a bad word in India and their

establishment has triggered fierce popular protests in

several states. The UPA government has implicitly ac-

knowledged this by announcing new SEZ regulations.

It has limited their maximum size to 5,000 hectares and

reduced the area for non-core activity. Promoters must

acquire 90 percent of the land themselves, the state gov-

ernments may procure the rest.

However, these regulations are largely cosmetic

and won’t provide a genuine remedy. Five-thousand

hectares is a huge area, considering that over 60 percent

of Indian peasant holdings are under two hectares.

Leaving land acquisition to SEZ promoters will still

leave farmers at the mercy of predatory interests, against

whom they have no bargaining power. The new for-

mula will only ensure that the State fails to act as a reg-

ulator in the public interest.

The CPI(M) differs with the UPA on SEZs, but

only quantitatively, in details, not foundationally. Thus,

it wants the land ceiling lowered to 2,000 hectares and

some other restrictions. Its government in West Bengal

is single-mindedly pursuing SEZs. It has earmarked as

much as 140,000 acres of land for acquisition from

farmers on which to create these zones in nine districts.

The Front now wants to shift the SEZ proposed

by the Salim group out of Nandigram. But it is still

committed to favouring the Salim group, a known

front for the super-corrupt Suharto family, under whose

rule thousands of communists were butchered in In-

donesia.

SEZs pose several other fundamental problems.

They derive from dogmatic adherence to the notion of

“industrialisation-at-any-cost”. The West Bengal

CPI(M) leadership, and especially Chief Minister Bud-

dhadeb Bhattacharjee, has a crude, reductionist, dog-

matic view of   history, which sees industrialisation of

any kind as the sole measure of progress.

He fails to understand that neo-liberal industriali-

sation under the command of predatory corporations

doesn’t produce the collective ‘Blue-collar worker’

(Marx’s proletarian) and lacks the employment and so-

cial potential of classical capitalism. Rather, it bases it-

self upon ‘White-collar workers’, is extremely

capital-intensive, creates enclave-based growth, and

doesn’t clear “the muck of the ages” that Marx talked

about.

Neo-liberal “industrialisation-at-any-cost” involves

capital accumulation through expropriation and de-

struction of livelihoods. A progressive State must not

promote, even condone it; rather, it should discipline

and regulate capitalism in the interests of society, espe-

cially its underprivileged layers.

Supporters of industrialisation-at-any-cost, includ-

ing Bhattacharjee, contend that very little fallow land is

available in India (in West Bengal, only one percent of

the total), and hence cultivable land must be “sacri-

ficed” to industry. Historically, they say, industrialisation

has never been painless. It has always extracted a price

from peasants—even in the USSR and China. India

must follow that model of expropriation.

This argument is factually wrong. The proportion

of fallow land in West Bengal is not one percent but 18

percent. Conceptually, the argument is profoundly mis-

taken—and not only because it imposes pain dispropor-

tionately on the weak. Industriali-sation in much of

Western Europe expropriated the peasantry through

“enclosures”, systematic impoverishment, and mass-

scale human rights violations. The same happened in

the Soviet Union under Stalin. But we should not im-

itate and repeat the blunders from a period when

democracy was non-existent and human rights were un-

known.

Bhattacharjee is also an unreconstructed believer in

“stages” of historical development. For him, “semi-feu-

dal” India must first achieve capitalism and only then

attempt socialist reform. That’s why he keeps saying

that he’s working strictly within “a capitalist policy

framework”. This view severely underestimates the pos-

sibilities for social transformation available within

India’s backward capitalism and for progress towards a

more equitable, just society free of social bondage and

economic serfdom.

For Bhattacharjee, the ideal model to follow seems

to be China, with its giant SEZs like Shenzen, unfet-

tered freedom for multinational capital, and its latest le-

galisation of private property, now placed on a par with

State and cooperative property. He should know better.

SEZs like Shenzen have turned out to be workers’

nightmares, where no labour rights exist.

Chinese Vice-Minister for Land and Resources

Chen Changzhi has just revealed that 80 percent of the

1.84 million hectares of farmland earmarked for indus-

trial SEZs was illegally acquired. This must NOT be a

model for India.

That is not all. SEZs will impede the normal
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process of industrialisation and inevitably favour already

developed states and regions which have a developed

infrastructure. They will discourage dispersal of indus-

tries and prevent geographically balanced industrialisa-

tion—which is precisely what India, with its explosive

regional, economic and employment disparities, des-

perately needs.

The Left, especially the CPI(M), must decide

whether it wants to fight for radical change and for so-

cialism, or merely manage capitalism Chinese-style. If

it chooses the second option, it will get marginalised

and go into historic decline. It must also make a deci-

sive break with the undemocratic organisational culture

it has inherited, which punishes dissidence and encour-

ages a “my-party-right-or-wrong” attitude. Unless the

Left undertakes ruthless self-criticism, it can’t effect

overdue course correction.

And without policy correction, the Left will forfeit

some of its greatest gains, which have ensured its vic-

tory in election after election in West Bengal for three

decades—a record unmatched in any democracy. Na-

tionally too, the Left will go into a steep decline if it

fails to devise alternatives to policies that have impov-

erished and dispossessed people and distorted economic

and social processes.

The Indian Left has been fortunate to have sur-

vived the collapse of socialism. Indeed, it has grown and

expanded over the past decade-and-a-half precisely be-

cause it has resisted elitist neo-liberal policies. Its lucky

run may not last unless it revises its policy orientation.

— May-June 2007
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a Bridge Too Far
A communist stronghold for ages, Nandigram, along with Singur, is going
through hell in a state where the Left Front has never been dethroned in the
last three decades. All this because West Bengal has been bitten by the latest
brainchild of India’s economic liberalisers for attracting global capital. Weeks
after unimaginable State-sponsored brutalities on farmers, the wounds are still
green and will take a long time to heal.

Sat ya  Sag a r
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The afternoon wind whistles through the cluster of
young Casurina trees that dot the banks of the Talpati
Khal, a canal that runs between the Nandigram and
Khejuri blocks of East Medinipur district of West
Bengal. Approaching from the village of Sonachura,
on the Nandigram side, you come upon the Bangab-

hera bridge, a narrow cement and mortar structure that spans the
muddy waters of the canal. 

The locals call this the ‘border’. Taking a closer look it is not difficult to see the rationale

behind this somewhat strange sobriquet. 

Ever since a virtual civil war began in January this year, between the people of Nandi-

gram and state authorities over the latter’s attempts to take over farming land for a chemical

hub project, this bridge has become like an international boundary dividing two hostile na-

tions.

On the Khejuri side of the bridge fly a chorus of flags of the Communist Party of India

(Marxist) or CPI(M), which rules West Bengal, fluttering ferociously, even menacingly for

some. As far as the people of Nandigram are concerned, this is ‘enemy’ territory, the launch

pad of regular raids and assaults by the police and the ruling party cadre. 

On the other side, the road is all dug up at the point where it meets the bridge—making

passage impossible for anything that moves on wheels. And, given the phenomenal violence

that has occurred over the past four months — particularly the gory events of March 14,

2007 - no one dares to traverse this distance by foot either. 

“We have relatives in Khejuri but we cannot predict what will happen to us if we go

there to meet them” says Suhasini Paik from Sonachura, an ageing small farmer, who repeat-

edly asks our small team of two journalists and one medical worker to stay back for the night

to get an idea of the tension in the area. Every night, according to her and other villagers,

CPI(M) cadre from Khejuri come on to the bridge, lob grenades and fire guns into the vil-

lages nearby forcing residents to flee their houses and sleep out in the nearby shrub land. A

day after our visit in the third week of April, news media reported fresh violence in the area

— this time guns blazing from both sides of the canal. 

the hiStory

It was not always like this though. Even just six months ago the two administrative blocks

of Nandigram one and two — like the entire surrounding area in East Medinipur and nearby

districts — were some of the strongest bastions of the CPI (M), the main constituent of the

Left Front government in the state. 

Lakshman Seth, member of Parliament representing Nandigram, which falls under the

Tamluk Lok Sabha constituency, belongs to the CPI (M). Ilyas Mohammad, the member of

the legislative assembly, is from the Communist Party of India (CPI), a Left Front partner.

Besides, six out of seven panchayats that fall within the area are controlled by the CPI(M).  

Not just that, Nandigram has been a communist stronghold from even before the time

of Indian freedom from colonial rule, with the people of Nandigram and Tamluk subdivisions

forming their own ‘independent’ government in 1942, ousting the British administration

from the area for months.

Farmers from this area also took part in the tebhaga movement in 1946 under the lead-

ership of the then undivided CPI. Nandigram villagers have a long record of fighting the po-



lice and other state authorities, even violently if neces-

sary, to protect their rights. Over the last three decades

however, they have remained loyal to the ruling Left

Front regime, voting repeatedly for their candidates in

all elections. 

the Singur effect

All this changed last year when rumours began to cir-

culate in Nandigram that some of the mouzas or villages

and cultivation land in the area might be acquired by

the state government for setting up a Special Economic

Zone (SEZ), the latest brainchild of India’s economic

liberalisers for attracting global capital. 

High on the minds of the villagers of Nandigram

were events then underway in Singur, 40 kms out of

Kolkata, and the site of a small car factory to be set up

by the Tata group of companies. What they saw hap-

pening there was the forcible takeover of around 1,000

acres of highly fertile farming land by the Left Front

government on behalf of one of India’s largest corpo-

rate houses. 

In Singur, while a section of absentee landowners

had agreed to sell their land to the state, a bulk of farm-

ers and sharecroppers in the area refused to acquiesce.

In response, the state government occupied and fenced

the Singur land, imposing section 144 of the Indian

penal code to prohibit public protests — in other words

using brute force to oust farmers from their own land.

So when towards the end of 2006 state ministers

and CPI(M) leaders started talking publicly of setting

“..They killed children… they shot, hacked, even tore them apart”

There is no other word to describe what happened in Nandi-
gram on March 14, 2007 except as a massacre — the true
scale of which will never really be known. 
On one side were thousands of unarmed Nandigram folk —
mostly women and children — gathered in the early hours of
morning near the Bangabhera bridge to peacefully block any
attempts by the state forces to invade their villages. 
Ranged against them was a police contingent of at least two
thousand along with several hundred armed cadre of the
CPI(M) — some of them allegedly dressed in ill-fitting police
uniforms. 
Though the Central Bureau of Investigation (CBI), on orders
of from the Calcutta High Court, has prepared a report on what
really happened on that day, no one knows when, or if at all,
the report will be made public. Establishing the truth about
the events of March 14 are crucial to firstly bring all the cul-
prits responsible for rape and murder to justice and secondly
to restore peace in the area — which is now in the throes of
a little civil war of its own. To date, no compensation has
been announced for the victims by the government nor has
any minister or senior administrator even bothered to visit
the place. 
Given below are excerpts from a report based on the testi-
monies of 62 patients and about 200 villagers met by a fact-
finding team sent to Nandigram on March 15 and 16 by the
Association for Protection of Democratic Rights (APDR) and
Paschim Banga Khet Mazdoor Samity (PBKMS). 

The event
"People were aware that there would be an attempt by the
police and party goons to re-enter the area as a first step to-
wards taking over their land. They decided to offer peaceful
resistance by organising a Gouranga puja (incidentally
Gouranga is a god that protects those who worship him). They
also planned a Koran recitation ceremony. 
Once this programme me was known, people flocked to the
spots where the puja was being held. At Bangabhera, the puja
was in a trench that had been cut in the road earlier. About
5,000-6,000 people were present, of whom 3,000 were women
and about 400-500 children. The mob was unarmed as they
were in a religious ceremony. The women and children decided
to stand in front as the people assumed that the police would
not be violent with women and children. A large police force
with firearms and tear gas arrived in vehicles and buses on
the Khejuri side of the Talpati Khal in the morning. They were
accompanied by many armed CPI(M) goons. 
At Bangabhera Bridge, they first filled up a large trench near
the bridge. None opposed this. They then began advancing
across the bridge. There seems to have been no prior warning.
A few report that Anup Mondal of the CPI(M) was using a hand
mike, but most heard nothing and were not forewarned about
the police action. 
Without any proper warning the police began throwing tear
gas shells. This blinded the crowd and created confusion and
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up a huge chemical hub in Nandigram under the Salim

group, an Indonesian multinational, the local folk here

started getting agitated. 

At a public meeting in Nandigram market on De-

cember 29, 2006, the CPI(M) member of Parliament,

Lakshman Seth, urged farmers to pave the way for de-

velopment and industrialisation in Nandigram by giv-

ing up their lands in return for monetary compensation.

Seth, who is also the chairman of the Haldia Develop-

ment Authority, in his speech, named the villages that

would have to make way for the chemical hub. The

total area to be acquired was a whopping 14,500 acres

to set up the SEZ that would include a mega chemical

and petrochemical hub and a shipyard.

Though, according to CPI(M) leaders, no final de-

cision has yet been taken about the exact location of the

projects, an informal notice for public information re-

garding likely location of this project was circulated by

the Haldia Development Authority to all blocks and

Gram Panchayat offices of the area.

This announcement, however, was enough to ag-

gravate tension in the area as resentment grew among

villagers at not being consulted on the issue and at the

thought of being kicked out of their ancestral lands. “If

we leave our land we will become beggars in the cities,”

says Jayanti, another resident of Sonchura, explaining

the strong sentiments behind the local resistance. 

On January 3, 2007, villagers clashed with a police

patrol that was surveying the Nandigram area. Accord-

ing to the CPI(M), the police had to be called in after

panic. During this period, the police and the goons began fir-
ing and advanced while spraying bullets. While the firing con-
tinued for about 15 minutes, the violence followed for the
next hour-and-a-half or so. There are many complaints of hor-
rific and deliberate violence during this phase and afterwards. 
Women were taken away and allegedly raped. Women who
tried to hide or wash their burning eyes in the pond were
forced to come out and then beaten up again. Houses and
shops were looted. Instead of using least force necessary, the
policy seem to have been of using maximum force to instil
fear and terror in people and to break their spirits. Fourteen
persons from amongst those who were resisting the attacks
were also arrested. Grievous false offences have been filed
against them.

Death toll
According to official statement, 14 persons died due to police
firing. Out of them, nine bodies were not identified till March
16, 2007.  According to all the 200 or more villagers we met
and the patients admitted in Tamluk Hospital and Nandigram
Hospital, more than 100 persons had died in the firing. 
They alleged that most of the bodies were taken away by the
police and CPI(M) goons by trucks towards Khejuri or buried
under the newly repaired road at Bangabhera.

Violence against women
The violence that erupted in Nandigram on March 14 found

the police and CPI(M) cadres specifically targeting women. Of
the 62 testimonies that we gathered in the hospital and from
other victims outside, 30 are from women. In the injured list
at Nandigram BPHC, out of 69 persons 39 were women. Inter-
views with scores of villagers and their testimonies brought
home one point — that specific and systematic violence was
used against the women to humiliate them and to break the
backbone of their resistance.
Women who were beaten up complained of the abusive lan-
guage used that they could not repeat. The lathicharge was
more aimed at the breasts, stomach and genital regions of
their body. Male police took it onto themselves to lathicharge
the women though there were women police around. Women
who were not even participating in the puja but standing
around were caught in the fire round and beaten mercilessly. 
Apart from the lathicharge and firing the police and the
CPI(M) cadres resorted to various forms of sexual violence
which included ripping clothes of women and leaving them
naked lying in the open. Girls were pushed forcefully into vans
and cars and driven away. 
When we met the nursing staff at Nandigram Block Hospital
we enquired if any women had been raped. A nurse denied
this. However, other people in the hospital informed one of
our women team members about two patients who had been
raped. It is only after this that these cases at our initiative
were registered as rape cases.
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Wall to gladden Wall Street

The East Germans had their Berlin Wall, the Israelis have their
infamous apartheid wall to keep out Palestinians and now the
Indian state of West Bengal has one too — in the district of
Singur — to keep farmers out of their own land. 
Within just a year after the ruling Left Front government
forcibly acquired nearly 1,000 acres of fertile, agricultural land
to hand over to the Tata group for a car manufacturing plant,
a four meter high wall has come up to prevent its original
owners from ‘raiding’ the land for cultivation. A contingent of
several hundred heavily armed policemen, some of them atop
high watch towers, guard the property on a 24x7 basis while
company excavators dig the land to prepare the foundation
for the new factory. 
Once upon a time, Mahadeb Das, a small farmer in the area
would have been fawning over his four bighas of land and
‘counting potatoes’ — a product for which Singur is particu-
larly famous all over the state. Today, however, he sits idly in

a nearby local youth club office staring at the wall and its
uniformed bodyguards — biding his moment. 
“As soon as the police leave the place we will bring down the
wall and the factory. We will start planting our crops again,”
he says with a calm confidence. Other youth sitting near him
nod in agreement at the idea.
It seems to be a somewhat foolish, though touching, state-
ment to make given that he and other farmers like him are
ranged against not just the might of the state government
and the Tata corporate empire but also the formidable cadre-
based organisation of the ruling CPI(M). The ‘red-brigades’ of
the ruling party are fast acquiring a reputation for intimidat-
ing all those opposed to the unabashedly corporate-led in-
dustrialisation agenda in the state.
Complicating the battle for Mahadeb and others is also 
the fact that around 30 percent of the land owners, mostly
absentee landlords living in Kolkota, have consented to sell

members of the opposition Trinamool Congress ran-

sacked the office of the local panchayat pradhan. Four

people were injured in the police lathicharge and gun-

fire that ensued while one police jeep was set on fire by

an angry mob. On January 5, 2007, several opposition

party groups that had already been working in the area

— ranging from the Trinamool Congress to the Social-

ist Unity Centre of India and the Santosh Rana faction

of the CPI(Marxist-Leninist Liberation) decided to join

hands to form the Bhumi Uchchhed Protirodh Com-

mittee (BUPC) loosely translated as ‘committee for re-

sistance to eviction from homeland’.  

According to locals, the response to this political

consolidation of opposition forces got a swift response

from the ruling CPI(M). In the early morning on Jan-

uary 7, villagers alleged, CPI(M) cadres, armed with

sticks, knives and guns attacked Nandigram, crossing

the Bangabhera bridge from Khejuri. The official

CPI(M) version is that it is the BUPC members who

started the fight by attacking their people camped in

Khejuri. Whoever started the fight, in the process three

people from Nandigram — Bharat Mandal, Shekh

Salim and Biswajit Maiti (just 12 years old) — died of

bullet injuries. In retaliation, enraged villagers lynched

Shankar Samanta, a local landlord accused of giving

shelter to what they called CPI(M) goons and also tak-

ing part in the firings after which they ransacked and

burnt down his palatial house close to the bridge.

It was following this incident that the locals de-

cided to dig a trench on the road connecting the

Bangabhera bridge to Nandigram and block the road

further with tree-trunks, boulders and bricks. 

civil war unfoldS

In the weeks and months after the violence of early Jan-

uary, the Bangabhera bridge and adjoining areas be-

came a war zone with almost daily attacks by CPI(M)

cadre who had gathered in Khejuri, villagers said. These

cadres included some of those who had left the Nandi-

gram area, along with their families, due to threats from

those opposed to the acquisition of land for the chem-

ical hub project.

In response, Nandigram villagers blockaded all

entry points into their area making it a no-go zone for

the state officials, particularly police. There are reports

that some arms and ammunition also found its way into

the hands of locals to be used against what has been

termed as the superior firepower of the CPI(M) cadre,

who, after all, also had the backing of state authorities. 

Surrounded as they were by the sea on one side

and the CPI(M) on the other three sides, life got tough

for Nandigram residents. They had not been able to



carry on with their normal agricultural work for all

these months. Those who had to go out of the area to

work in nearby towns, like the busy industrial port of

Haldia would often reportedly be pulled out of buses

they were in and manhandled by the CPI(M) cadres.

According to reports in the Bengali media, often they

would be asked to get down and walk back home.

douBleSPeak 

While all this was going on, West Bengal Chief Minister

Buddhadeb Bhattacharjee announced at several public

meetings that the proposed chemical hub would not be

set up at Nandigram if villagers did not want it there.

However, the original notification issued by the Haldia

Development Authority, outlining the land to be ac-

quired for the SEZ, was never withdrawn or officially

annulled.  In fact behind the talk of reconciliation and

dialogue with the villagers, it appears now that the local

MP Lakshman Seth and his men were preparing for a

massive assault on Nandigram with two objectives.

First was to clear opposition to acquisition of land and

pave way for the Salim Group of Indonesia to com-

mence work on the chemical hub. The second goal,

keeping with the CPI(M)’s long history of crushing dis-

sent of any kind — within and outside the party — was

to teach the recalcitrant people of Nandigram a ‘lesson’

they would never forget. 

While it is not the first time the party has used

sheer muscle power to browbeat its opponents, the

price it may end up paying for its display of hubris on

March 14, 2007 in Nandigram may end up far higher

than anything in the past. 

— May-June 2007
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their land.  The Left Front government has claimed in public
statements that of the 997 acres required, it has received con-
sent letters from landowners for 952 acres. 

However, an affidavit filed in response to an order of 
the Kolkata High Court by the West Bengal government on 
27 March this year says that compensation cheques have 
been collected for just 650 acres till date, which amounts to
around 67 percent. Further, around 20 per cent of these 
seem to have retracted after the takeover, under the 
colonial-era Land Acquisition Act of 1894, that became a fait
accompli amidst fear of retribution by the state and ruling
party bosses.
According to Mahadeb, it is not just the small farmers living
in the area but large numbers of agricultural labour, many of
them migrants, whose livelihood will be severely affected by
the state-organised land grab operation. The promise made
by the government of training the local youth to obtain 

jobs in the new car factory, he says, is a pipe-dream as the
company itself has not given any guarantee of jobs to 
local people. 
Though the battle between farmers and state authorities in
Singur has not been as fierce as that in Nandigram, there is
no doubt that this is going to be a site of more struggles in
the near and even distant future. Once the Tata car factory is
set up – it is only a matter of time before other private cor-
porations make a beeline for taking over more agricultural
land in the area — a recipe for complete disaster in one of
West Bengal’s richest farming areas. 
“This is a revolution that comes straight from our hearts. We
understand the value of land as a fixed asset and as the only
source of survival our families can depend upon,” says Ma-
hadeb. To understand his point of view will require the break-
ing of all the corporate-sponsored walls that seem to have
sprung up in the minds of Bengal’s Marxists-turned-merchant
ruling elite.
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sezs for the Rich, 
poor to Bear the Brunt
With ‘growth-at-any-cost’ being the sole motto of the
Special Economic Zone policy, the cost of this new
brand of industrialisation is falling on the
marginalised, Indian farmers and tribals. 

a r u n  ku m a r
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Special Economic Zone (SEZ) policy has taken one more
turn with the announcement from the Empowered
Group of Ministers (eGOM). The freeze on them is
being lifted but several parameters will be changed to ac-
commodate the farmers, tribals and the civil society
groups who have been agitating against the SEZs. From

the earlier no limit on the maximum size of the multi-product SEZs
now the limit has been set at 5,000 hectares. The state governments are
prohibited from acquiring land for the private players and they cannot
form a joint venture with a private player unless the latter has the land
to offer the project. States can acquire land for their own SEZ provided
they take care of the relief and rehabilitation as per the new policy to be
announced soon. 

Now the SEZs will be required to at least use 50 percent of the land for processing unit

as compared to the earlier 35 percent so that the real estate component would be lower. Fi-

nally, the export requirement has been made more stringent compared to earlier. Clearly, the

eGOM has steered a middle path between the proponents of the SEZs, the corporate sector

and their political supporters and the opponents who wanted SEZs to be scrapped because

of their adverse impact on the poor people in the rural areas. This was on the cards since the

prime minister had stated that SEZs are an accomplished fact. He implied that there is no

going back on the policy and the government would only do some tinkering to accommodate

the opponents. Where does this leave the policy and the poor?

Political aSPectS

SEZs have occupied centrestage in the national consciousness for the last eight months due

to the events unfolding in Singur (akin to an SEZ though not one) and subsequently due to

the occurrences in Nandigram (a proposed SEZ). 

News of dissent in the ruling party over the proposed SEZs in Haryana and Punjab has

been making the rounds. In West Bengal, the government is determined to continue with its

policy of setting up SEZs and continuing with Singur on the grounds of industrialisation of

the state. At the centre also it is seen as a strategy for ensuring the continuation of a nine

percent growth rate of the economy. If China can succeed through such a policy, it is argued,

why not India? SEZs are threatening to sprout all over the country from the most backward

states like, Orissa and Chhattisgarh to the most advanced ones like, Maharashtra and Gujarat.

They would number not in tens but in hundreds and would cover huge tracts of land across

the country. Some of them would be so large as to create entirely new townships and since

they promise world class infrastructure, they would be unlike the existing cities. 

They promise to create islands of affluence where foreigners and NRIs can come and

live in comfort segregated from the poverty and squalor ridden cities. According to an earlier

draft of the SEZ Act, they would have been ̀ deemed to be foreign territory for the purposes

of trade operations, duties and tariffs’. Even though this phrase is no more used in the Act

of 2005, it is feared that they would be functioning as such, given their enclave character.

Currently, seven previously created Export Promotion Zones (EPZs) stand converted

to SEZs, 63 SEZs are approved and notified, 171 are approved but not notified, 162 are ap-

proved in principle only and 322 applications are pending. Most of them are by Indian busi-

nessmen.



Resistance to these zones has built up rapidly in

the country even though most political parties seem to

be supporting their creation since they are ruling in

some state where they would like them to come up. In

different parts of the country, farmers and tribals who

are sought to be displaced by the creation of these zones

are opposing them. 

In Singur (not an SEZ), Nandigram and earlier in

Kalinganagar in Orissa there has been fierce resistance.

The opposition parties in the different states have taken

advantage of these movements to put the ruling gov-

ernments in the dock. However, only some parties like

the Trinamool Congress are going the whole way while

others are ambiguous at best.

Displacement is a larger issue. Movements around

displacement caused by earlier large projects (Narmada

Bachao Andolan is an example of that) already existed

and the civil society leaders (like Medha Patkar) of these

movements are providing leadership to the anti-SEZ

upsurge. 

New large-scale displacement is being created by

the mega projects coming up all over the country. This

includes the setting up of steel mills, power plants, air-

ports or the expansion of existing airports, the expan-

sion of the highway network, etc. Millions of families

are likely to be displaced in a short period of time.

Why is the rapid creation of these enclaves so im-

portant for the government, in spite of the build up of

the movements? Politically, perhaps the government be-

lieves that the movements will die down since different

political parties are in power in different states and they

will prevent the opposition to the idea of SEZs from

building up. The CPI (M) is a case in point. It is en-

couraging Singur and SEZs in West Bengal so its op-

position elsewhere would be held in check and be

tokenistic. Further, it is expected to hold other Left par-

ties in check.

economic aSPectS

Finally, the Central government perhaps believes that

the economic gains will dilute the opposition over time.

It expects these SEZs to be the nucleus of new invest-

ment, jobs and greater exports. Thus, it is propagating

the SEZs as the solution to the country’s problems. The

critics worry about food security being jeopardised and

in response, it is argued that less than 0.1 per cent of

the arable land will be involved in the proposed SEZs

so this will hardly effect total food production. Another

argument is that SEZs will accelerate development and

create a large number of jobs. The critics argue that it

will also destroy lots of low skill jobs in agriculture and

forestry. Further, the adverse impact on small scales sec-

tor will reduce jobs. So in the net it is not clear that it

will lead to more employment. 

It is suggested that there are backward and forward

linkages of industry so it will promote development.

But does agriculture not have such linkages? There is a

fear that the large number of tax concessions being

granted will lead to loss of revenue. However, the pro-

ponents suggest that increased production will result in

enhanced tax collections. Will SEZs spur smuggling

and tax evasion that will cause the tax loss to be larger

than what is being anticipated? The number of ques-

tions that are being raised is quite large so that it is crit-

ical to understand where the truth lies? Some of these

issues are dealt with in this paper.

who gainS, who loSeS?

Clearly, those who will benefit or lose from the SEZs

will be different sets of people. Those who will be dis-

placed by the SEZs will be the rural people and those

who will come in their place will be the skilled urban

people. It is true that those who lose land will get “mar-

ket prices” (according to the government) for their land

and theoretically will be able to invest their money in

other businesses. Thus, theoretically, not only in the

SEZs but the new investments by the former agricul-

turists would create new non-agricultural jobs and all

this maybe expected to lead to a reduction in the rate

of increase of unemployment which has accelerated in

the last 6 years. It is said that agriculture cannot create

jobs anymore and these jobs have to be created in non-

agricultural sectors. The SEZs are likely to curtail the

rights of labour given that there will be no labour com-

missioner and the developer of the SEZ will govern the

place along with a development commissioner. There

will be no democratically elected body. Under Section

49 of the Act, there will be substantial powers to for-

mulate new laws:

“49. (1) The Central Government may, by notifi-

cation, direct that any of the provisions of this Act

(other than sections 54 and 56) or any other Central

Act or any rules or regulations made thereunder or any

notification or order issued or direction given thereun-

der (other than the provisions relating to making of the

rules or regulations) specified in the notification—
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(a) shall not apply to a Special Economic Zone or a

class of Special Economic Zones or all Special

Economic Zones; or

(b) shall apply to a Special Economic Zone or a class

of Special Economic Zones or all Special Eco-

nomic Zones only with such exceptions, modi-

fications and adaptation, as may be specified in

the notification.

Provided that nothing contained in this section

shall apply to any modifications of any Central Act or

any rules or regulations made thereunder or any notifi-

cation or order issued or direction given or scheme

made thereunder so far as such modification, rule, reg-

ulation, notification, order or direction or scheme re-

lates to the matters relating to trade unions, industrial

and labour disputes, welfare of labour including condi-

tions of work, provident funds, employers’ liability,

workmen’s compensation, invalidity and old age pen-

sions and maternity benefits applicable in any Special

Economic Zones.”

It is likely that environmental considerations will

be diluted. Many tax concessions have been announced.

Given these considerations, profitability is being en-

sured so investment will flow into the SEZs to take ad-

vantage of these features. It is also possible that there

maybe relocation of units from their present locations

to the SEZs so that the net investment would be lower.

It is true that new industry and businesses set up

in the SEZs will generate new jobs. However, at first

people would be displaced, work on the creation of the

new infrastructure would then begin and new industry

would take even longer time to come up so new jobs

will not immediately come. Further, the new infrastruc-

ture and industry is much more capital intensive than

agriculture or non-farm rural activities it would displace

so that fewer jobs would be created. 

Further, the farmers receiving compensation for

land would not really know of any activity other than

agriculture so they are unlikely to be able to invest in

new businesses and may simply waste most of the cap-

ital they get. Even the most sophisticated businessmen,

especially in the new environment, usually specialise in

a few businesses and do not venture into businesses

they do not know about. 

In this age of specialisation many businesses talk

of core competencies and shed their other businesses or

outsource them. How do we expect the ill-trained farm-

ers to seamlessly transit to other businesses? This is un-

likely. Further, every business requires some minimum

capital to start but a large number of Indian farmers are

small or middle farmers who would get marginal

amounts of compensation that would be totally inade-

quate to start any kind of business even if they were

competent to do so. 

Finally, consider the impact on small businesses

which are failing in large numbers due to the new eco-

nomic policies. The SEZs will accelerate this process

since reservations will get further diluted. This will re-

sult in loss of a large number of jobs.

Many of the displaced are not likely to receive

much compensation. This would include the landless

who will not receive any compensation and those per-

forming non-farm activities like the potters, herdsmen,

carpenters, etc. These people, traditionally integrated

into the farm economy, would be completely at sea

without much of capital. Such people would constitute

about half the population of the villages and can only

add to the ranks of the unemployed.

The jobs the SEZs are likely to create will be of the

high skill variety that the displaced farmers (with dif-

ferent skills or with low skills) would not be able to per-

form. Further, given their enclave-like character they

would not encourage the entry of low-skilled workers

displaced from the rural economy flooding their terri-

tory. Such people would of necessity become encroach-

ers and slum dwellers in some urban areas. Thus the

existing urban areas would face problems while the new

enclaves would flourish creating differential urbanisa-

tion and more problems.

The displaced would require training to get even

the low skilled jobs in the SEZs. The poor who have

not even attended schools or drop out by the fifth grade

are unlikely to be able to afford the training required

and would be ruled out of working in these enclaves.

Even if the training is sought to be given, it will be for

low skills (like guards) or will take considerable time by

which time others would get the jobs and the displaced

people would languish. 

In brief, the rising unemployment and underem-

ployment (doubled in the last 6 years according to the

Economic Survey 2006) can only go up. Instead of

farmers committing suicide, it will be the former farm-

ers (and the landless) who would commit suicide.

Are farmers' suicides important? According to a

secretary in the Government of India too much is being

made of this phenomenon. According to the crime sta-
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tistics of India, quoted by her, only 16 percent of the

suicides are committed by farmers. There are several la-

cunae in this argument. One is not talking of the ab-

solute numbers but of the increase in the suicides.

Farmers are supposed to be hardy people and do not

easily commit suicides. 

According to available information, the number of

suicides is increasing and specially in some of the bet-

ter-off states and amongst the better-off farmers. It is

not the landless who are the poorest in the rural areas

who are committing suicides.

What one is talking of is the growing distress

amongst farmers who are unable to face the emerging

challenge of globalisation – an uncertain and unknown

entity to them. Further, do we know how many suicides

are being committed? Are our crime statistics complete?

According to the Crime Statistics, Bihar has the least

amount of crime and Kerala the highest (A Kumar,

2002: The Black Economy in India. Penguin (India)). 

Clearly, in India, a lot of crime goes unreported

and unrecorded and that is also the story of suicides, in

spite of all the publicity that this phenomenon is now

receiving. If we go by the amount of narcotics drugs

confiscated each year, then little of it is used in India.

What is caught cannot be used and what is not caught

does not exist as far as statistics are concerned so very

little would be consumed in the country which is

patently false. Clearly we cannot go by this argument

since what is caught is only a small amount of the total

drugs in use in the country. 

According to estimates of gold brought into India

and what was caught as smuggling, the ratio was 33:1.

Thus official data on crime is not reliable and suicides,

etc., maybe more in number than what is officially re-

ported.

diSPlacement in the PaSt 

Displacement in India is not new. Since Independence,

the nation has pursued the policy of development from

above and set up large industries or industrial estates

and projects like, mines, dams, ports, expansion of road

and rail network. Each one of them has displaced peo-

ple in large numbers. We have also had the experience

of setting up export zones and electronic zones. In most

of these cases, the displaced people have hardly found

new employment in these projects while the educated

elite (the five percent of the work force in the organised

sectors) has benefited substantially.

The experience of HEC, Ranchi or BHEL, Harid-

war or the steel plants like, Bokaro and Bhilai has been

that the neighbouring areas have remained largely back-

ward. These industries were set up in backward areas

and they remain some of the most backward. These

have turned out to be mere implants in backward areas

with little impact on the surrounding areas. While the

country may have had a strategic interest in setting up

these industries to achieve relative autonomy, in the ab-

sence of basic education for the children of the poor,

the jobs went elsewhere. Mostly the local people did

not get jobs except menial ones in the townships.

The people of these areas specifically, and the non-

elite in general, trusted the post-Independence leader-

ship that there would be trickle down and they would

soon benefit. So, either they willingly sacrificed for

what they were told was the larger national interest or

in the absence of organisation had no choice but to

comply with what those in authority wanted. Now they

know better that trickle down does not work and do

not believe the elite ruling class. A white paper is

needed on the impact of the earlier large projects on the

people displaced from where these projects came up.

In brief, those likely to be displaced by SEZs are

unlikely to find jobs in the SEZs and since they do not

have the skills, they would not be able to shift to non-

agricultural jobs. 

market Price, juStice

It is not that those displaced did not receive any compen-

sation. However, since most of them did not know the

modern institutions and practices, they did not know

what to do with the compensation received. Often money

was blown up in drinks and conspicuous consumption.

This jeopardised the future of the family. The Govern-

ment should issue a white paper on what happened to

development in these cases in the areas where some of the

large projects came up. In some sense, the compensation

received by the displaced people was not just. This raises

the larger question of whether there is justice to the dis-

placed? In the market, if one receives a payment volun-

tarily for what one offers, it is a just trade. However, if

one is coerced into accepting a price then this is unjust.

However, this applies only to a situation where both par-

ties understand markets. If one party does not understand

the institution of market and a capitalist economy, then

even payment of a market price taken voluntarily by the

seller may not be just.
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In a capitalist economy, the agents understand the

idea that if they liquidate their primary asset, they need

to invest the proceeds so as to continue to derive an in-

come for the rest of their lifetime. Most of the poor

people have little idea of what it means to invest and

what is the risk of investment or how to regulate their

investment so as to get a secure future return. Thus,

their ownership of an asset is far more important than

the financial market compensation they may get for it.

Further capitalism assumes the existence of homo-

geneous labour which can migrate anywhere to get

work. Family ties are not that critical. That is not true

for the agriculturists. For them, it is an inter-dependent

life and kinship is crucial. Thus, displacement is very

painful since it breaks the family and neighbourhood

bonds that are not easy to re-establish in a new setting. 

The bonds may be between the labourer and the

farmer or the farmer and the carpenter or the ironsmith,

etc. Especially, if the displaced migrate to an urban or

semi urban setting, life is very alienating for them.

These relationships cannot be valued in the market.

Thus, paying market price cannot be just compensation

for the displaced because they lose much more than the

land.

Finally, when the land passes on to the businessman

and they establish a market in land then a piece of land

bought cheaply form the agriculturist shoots up in

price. Thus, typically, the agriculturist receives a fraction

of the price that the businessman will finally receive.

One may ask where is the justice in all this. 

Further, often there is a land mafia that operates in

most areas where land is likely to be acquired. This

mafia often gets to know where land is likely to be ac-

quired and buys up land at prices higher than the cur-

rent price knowing that the price would soon jump to

much higher levels. The mafia also coerces sales by var-

ious devices. This is how the real estate developers have

become billionaires. The loser in this process of capi-

talist development is the illiterate and poor rural popu-

lation.

location cloSe to metroS

Among the many concessions being offered to the de-

velopers of the SEZs, one is cheap land close to cities

and new highways. Land is being allotted much in ex-

cess of the requirement of industries. The implication

is clear that land is being seen as urban real estate where

huge profits can be made. While Singur is not an SEZ,

the Tata group is being given about a 1,000 acre of land

when they only need perhaps 70 acre for the car factory.

Since the land in Singur is at the intersection of two

important highways, it is prime land. This kind of con-

sideration is clearly important for many of the planned

SEZs.

While the developers of many of the SEZs and the

proponents of these schemes suggest that real estate is

not the real consideration and development is the real

concern, can these claims be relied on? One line of ar-

gument is that since agricultural development has al-

ready taken place now it is time to go in for

industrialisation since agriculture cannot accommodate

more people. 

There is another reason for the rush to set up these

huge estates. In the last three years, the corporate sector

profits have been growing at an average of 30% so that

they have a lot of cash to invest. Real estate is a good

proposition to park their funds in. Thus, we are wit-

nessing the creation of a large number of new landlords.

Finally, developers hope that there will be a shift of

industries to these new sites. There is a precedence to

this in the fifties and sixties when industry shifted from

East India to West because of rising labour militancy.

Many industries shifted from West Bengal to Maharash-

tra. Very quickly, the number one industrialised state

West Bengal became a relatively backward one and Ma-

harashtra became the most industrialised state.

The government and industry are making a large

number of promises regarding the SEZs. They are

promising more investments in industry and massive

creation of jobs. However, as has often happened in the

past, industry and businesses have not kept their prom-

ises. For instance, Pepsi Cola was allowed to come into

the country in the ̀ bad old days’, prior to 1991, on the

condition that it would export, it would develop Indian

agriculture and create large numbers of jobs. None of

these things materialised and most of the conditions

were later dropped in the nineties since by then Coca

Cola was allowed in without any of these conditions. 

In Delhi, hospitals were allotted cheap land (al-

most free) on the condition that they would cater to

the needs of the poor by providing a certain number of

free beds, etc. However, not only have they not fulfilled

that promise but they have been doing everything in

their power (using political influence, etc.) to have the

rules changed. Many industries have been set up in the

backward areas and as argued earlier, in most cases,
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these industries generated few jobs and of these even

fewer went to the local people while most of these jobs

were cornered by the educated middle class people.

Given this past experience, what is the guarantee

that land acquired by industries for the SEZs would

only be used for specified purposes and not for specu-

lative purposes as real estate. The example of DLF and

others in Gurgaon and other places comes to mind.

They acquired advance information as to which areas

are likely to be urbanised around the new NH8 and ac-

quired that land from farmers at literally throwaway

prices (market prices for that time). They have then re-

leased the land slowly over the last 20 years keeping

prices artificially high all along and benefiting enor-

mously. Land prices in this period have risen almost

500 times. Far higher than any other index of prices.

When industry goes back on its promises as it in-

evitably does, would the land revert back to the farmers

and what would be the mechanism for this (to whom and

at what price?). In a recent judgment the SC has said that

the land need not be returned to those from whom the

government acquires it. Thus, it is a one-way street and a

mistake is costly to the displaced. Many farmers would

be displaced and as mentioned above, their social linkages

would have been broken. One cannot reestablish the vil-

lage again after breaking it up. This is not a reversible

process. Further, who is going to pay the cost of the tran-

sition in which a community is broken up and which in-

volves the suffering of the women and the children

displaced from hearth, schools, etc. 

mockery of democracy 

In setting up SEZs an essentially undemocratic process

is being followed. While industry and commerce have

been consulted regarding what they need, the farmers

and civil society groups have been left out of any con-

sultation process. It is assumed that they will accept

meekly the decision to take away land from agriculture

for the setting up of commerce and industry. It is as-

sumed that their notion of their own welfare is not im-

portant. It is not that the entire country is being turned

into SEZs. Certain areas are being selected so that the

burden of this kind of industrialisation is going to fall

on some people and not all. The question naturally

arises whether in a democracy those to be adversely af-

fected need to be consulted or not?

Should it not be the case that if the collective de-

cides against such a project then the government should

look for alternative sites where the people agree to the

project? If no such site is found, then it means that the

majority do not want that kind of development and

then in a democracy that decision should be imple-

mented and such a project not be allowed to be set up.

If people do not want a certain kind of development,

then that decision should be respected. The government

should not assume that it knows best and it can force

its will.

Finally, for the sake of accountability, land if

needed, should be acquired in phases as the project is

set up. Thus, it is necessary that the party interested in

setting up a SEZ should give a time bound plan and if

that is not adhered to then not only should more land

not be acquired but what was acquired should be re-

turned. A fine should be imposed on the party involved

and distributed to those whose land had been acquired.

This would make the system more accountable which

today it is not.

For example, if in Singur, the Tatas are now plan-

ning to set up a plant to produce one lakh cars then it

may be allotted say 50 acres of land with the promise

that more would come later as the project progresses to

the next phase. After all, if Maruti producing many

times more car can function in a plot of similar size then

why cannot the Tatas? It is also possible that land to the

Tatas be given from out of the closed industries that

abound in West Bengal. This would not add to the dis-

placement. It would be a much better solution than giv-

ing fresh land and causing displacement and hardship

to a large number of people.

macro aSPectS

Today, the government has adopted the policy of

`growth at any cost’ with the cost falling on the de-

prived and marginalised sections of the population. The

benefits are being taken by the better-off sections of the

society and the big businessmen. It is argued that the

SEZ policy would lead to a rise in the investment rate

in the economy to achieve a 10 percent rate of growth.

It is suggested that there would be trickle down and

that would lead to the poor also benefiting.

The question is, is this the only way to increase in-

vestments and the rate of growth in the economy? One

could also ask whether, growth cannot take place

through a pro-poor policy? Finally, one needs to be sure

whether there will be trickle down to the poor or would

there be two separate circles of development a high

a  c o m B a T  l a W  a n T H o l o G Y452



growth one with the elite benefiting and a low growth

path in which the bulk of the population would be

trapped. How often it has been found in the Indian

context that trickle down has not really worked or has

been far too slow and yet the people are expected to put

their faith in these policies once again.

In the last five years, the investment rate has

jumped from around 25 percent to around 32 percent

without the concessions being announced under the

SEZ scheme. Then what is the need for further incen-

tives at the expense of the marginalised sections of the

population? The issue is what are the prerequisites to

investment increase? And, what is the role of conces-

sions in the investment process?

The concessions in taxes and relaxation in environ-

mental regulation and labour laws are expected to make

operations in the SEZ highly profitable. All this is being

done in the name of exports, to make these zones ex-

port competitive by helping industry in these zones to

have lower costs of production and higher profits.

There is no doubt that with the concessions announced

and the privileged position that is being granted to the

SEZs, they will get investment so that they will gener-

ate employment and output. However, it is equally true

that they will also displace production that was already

ongoing in the area where SEZs will come up. The past

investments in agriculture, non-agricultural activities

and in the creation of habitation in that area will be de-

stroyed. Thus, the issue is what would be the net in-

crease in investment, employment and output.

Further, given the concessions, much of the invest-

ment in SEZs is likely to be at the expense of the in-

vestment in the rest of the economy. Finally, some may

even close their units in the rest of the economy to shift

to the SEZs. Due to these three factors, the net invest-

ment will turn out to be much less than what would be

the gross flow of investment to the SEZs. In fact, be-

cause the price of output from SEZ is likely to be lower

than that in the rest of the country, a lot of smuggling

will take place and the output in the rest of the economy

will be adversely affected. This will further affect em-

ployment. Since industry set up in SEZs is likely to be

of the modern variety, it will use much more capital per

worker and generate much higher output per worker.

Thus, the SEZs are likely to generate little employment

compared to what it will displace both inside the SEZ

and outside it (and that too of the skilled variety). This

will undermine any trickle down that is being talked of. 

SEZs are likely to involve concessions in income

tax, corporation tax, excise, customs and sales taxes so

that there will be substantial revenue loss compared to

the potential tax collection. Further, to the extent, in-

dustry will shift from the non-SEZ areas where they are

required to pay taxes to the SEZs where taxes would

not be required to be paid, there would be a decline in

tax collections. 

Further, due to smuggling of cheap goods from

SEZs to the rest of the country, there will be further

loss of tax collection. When smuggling takes place easily

from outside the guarded borders, it is not difficult to

imagine that this would be easy from the unguarded

SEZs. The resultant revenue losses will aggravate the

deficit in the budgets and will result in cut back in ex-

penditures to fulfill the FRBM Act requirements. Most

of the time these cuts tend to be in the social sectors

which will worsen the situation for the poor.

Finally, as has happened so often in the past, there

will be over investment in the SEZs. As suggested ear-

lier, this would be at the expense of the non-SEZ areas

of the country. This would result in imbalanced devel-

opment and a rise in uncertainty for the economy with

consequential impact on the poor who by then would

be out of jobs.

In brief, the macroeconomic situation will face

major challenges. Employment in the SEZs would rise

but would be adversely affected elsewhere. Output net

of the loss of production in the activities that were car-

ried on prior to the setting up of the SEZs, in the small

scale sector and in the displaced industries would rise

much less than claimed. Similarly, investment would

rise but much less than being suggested because of the

destruction of assets in SEZs and the small scale sectors

and displacement from the rest to the SEZs. Loss of tax

revenue would be substantial and would affect the

budgetary calculus. All in all, the macroeconomic por-

tents are not very promising.

enclave develoPment

It is also clear from the earlier section, the SEZ areas

will develop substantially at the expense of the non-SEZ

areas. This is likely to accentuate the already rising dis-

parities. Loss of taxes will lead to shortage of funds for

development in the non-SEZ areas.

There is likely to be diversion of resources from the

non-SEZ areas to the SEZs. For instance, water

aquifers would be used rapidly as has happened in the
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past and the poor people in the surrounding areas will

be starved of water. The only way to prevent differen-

tiation from rising further is to declare the whole coun-

try an SEZ. One may ask why limit the supposed

benefits of SEZs to only limited areas and aggravate

disparities? 

concluSionS

This paper has analysed some of the key features rele-

vant to the creation of SEZs. It is argued in the article

that the SEZ policy is a part of the policy of `growth

at any cost’ with the cost falling on the already margin-

alised sections in the rural areas. Huge concessions are

being offered to the developers of SEZs and the entre-

preneurs for locating in the SEZs. The beneficiaries are

likely to be the affluent and skilled sections of the pop-

ulation. Thus, those who gain and those that lose will

be different sections of the people. 

It has been argued that those displaced will not get

the market price for their land and even if they do, this

price would not take into account many of the hidden

costs, like, being a part of a community. As such, pay-

ment of a market price for land will not be a ̀ just’ com-

pensation, specially to those who do not understand the

institutions of saving and investment.

Displacement will not be just of agriculturists but

of a far larger number of people associated with a way

of life which will be totally disrupted. Market price does

not factor this in since it is at best based on the future

flow of incomes (with capitalist development) from the

piece of land acquired. It is not valued from the point

of view of the displaced to whom the way of life being

destroyed may be worth much more, specially, in the

long run. Unfortunately, some Marxists seem to be

going for a new form of class struggle where the work-

ers and capitalists will together fight the marginalised,

the farmers and tribals who instead of getting their sup-

port are being treated as anti- industrialisation.

The eGOM has not been able to resolve the prob-

lem of acquisition of land. If the government does so,

it would pay much less than the potential market price

but if this is left to the private sector, land mafia would

be involved and the price paid would be much lower

than the market price. There is really no solution. Fur-

ther, it is argued that many in the rural areas do not pos-

sess land and will get little compensation when they are

displaced. They will join the ranks of the unemployed

in the urban areas. Those who do get compensation will

find that they would not be able to start businesses since

they lack the experience for it (this is the age of core

competency). Finally, at a time when the crisis in the

small scale sector would only worsen, asking the inex-

perienced farmers to start small industry or business

would be doing them a disservice.

It is argued in this paper that employment genera-

tion in SEZs will not be able to compensate for the loss

of employment in the activities the SEZs will displace

and in the small scale sectors which are likely to be hit

hard. Further, the output increase will be much less than

claimed and investment will be at the expense of the

non-SEZ areas and less than claimed since there will

also be destruction of capital. Finally, it is pointed out

that the more successful the SEZs the more would be

the loss of revenue to the government due to the tax

concessions. There is likely to be large scale smuggling

and new possibilities of transfer pricing and siphoning

out of profits. There would be enclave development and

disparities would rise. Migration to urban areas will rise

and they will face further collapse. The excess land

being allotted to the SEZs will result in the creation of

new landlords. Government is creating new landlords

60 years after independence and long after it was

thought prudent to end landlordism in the country. Re-

ports suggest that some large SEZs being set up by the

corporates will be known as “…desh”, like, Bangladesh,

where the well off will live in style. 

If the overall gains from SEZs are so unclear and

the government is going ahead with the scheme, then

it can only be because it wants to give concessions to

certain sections (who are pushing for it). The central

government is playing the same role as the World Bank

and IMF do in making nation states to compete for

capital and give concessions to it.  The SEZ policy is

making the states compete with each other to get cap-

ital. Those states that do not go for SEZs will suffer be-

cause others will go ahead and attract investment. 

Given the negative features of SEZs, even allowing

5,000 hectares is too much land for one SEZ. Having

hundreds of them sprouting in the country is even

worse.  In brief, if SEZs are the logical culmination of

the current Indian strategy of ̀ growth-at-any-cost’ with

the cost falling on Bharat then one needs to not only

scrap SEZ policy but the development strategy itself.

— May-June 2007
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carving out Foreign 
Territory in india
Setting up Special Economic Zones all over the country will
be at the cost of villagers — depriving them of their land,
hearth and home. Besides this, it will compromise not only
environmental safeguards but also national security,
sovereignty and the laws of the land.

S  h  i y e r
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The concept of Special Economic Zones (SEZs) was
first heard in March 2000. The government of India
announced a policy of SEZs with a view of augment-
ing infrastructure facilities for export production and
thereby permitting public, private, joint sector and
also the state governments to set up Special Eco-

nomic Zones. Under the policy, the SEZs were deemed to be `foreign
territory’ for tariff and trade operations. It was expected by the govern-
ment that SEZs would bring large dividends to the State in terms of
economic and industrial development and the generation of new em-
ployment opportunities. The SEZs, according to the government, are
to be engines of economic growth. 

In the year 2005 Parliament enacted an Act known as The Special Economic Zones Act,

2005 (Act 28 of 2005) with an objective to provide for the establishment and management

of the Special Economic Zones for the promotion of exports. Let us first look at its main

features:

Salient featureS and facilitieS 

w A designated duty free enclave and to be treated as `foreign territory’ for trade oper-

ations and duties and tariffs

w No licence required for import 

w Exemption from customs duty on import of capital goods, raw materials, consum-

ables, spares, etc 

w Exemption from central excise duty on procurement of capital goods, raw materials,

consumable spares,  etc., from the domestic market 

w Supplies from DTA (Domestic Tariff Area) to SEZ units treated as deemed exports

w Reimbursement of Central Sales Tax paid on domestic purchases 

w One hundred percent income tax exemption for a block of five years, 50% tax exemp-

tions for two years and upto 50% of the profits ploughed back for next 3 years under

section 10-A of Income Tax Act

w Supplies from DTA to SEZ to be treated as exports under 80 HHC of the IT Act

w Carry forward of losses

w Total Income-tax exemption for 3 years and 50% for 2 years under section 80-LA of

the Income-tax Act for offshore banking units

w Reimbursement of duty paid on furnace oil, procured from domestic oil companies

to SEZ units as per the rate of drawback notified by the Directorate General of Foreign

Trade 

w SEZ units may be for manufacturing, trading or service activity 

w SEZ unit to be positive net foreign exchange earner within three years 

w Performance of the units to be monitored by a Committee headed by Development

Commissioner and consisting of Customs

w Cent percent foreign direct investment in manufacturing, sector allowed through au-

tomatic route barring a few sectors 

w Facility to retain 100% foreign exchange receipts in EEFC Account

w Facility to realise and repatriate export proceeds within 12 months

w Re-export imported goods found defective



environmental clearance 

w No Environment Impact Assessment is required

for setting up of SEZs.

w In case the SEZ area is located near the coast,

clearance is required from the ministry of envi-

ronment and forests under Coastal Regulation

Zone (CRZ) Notification. The following activ-

ities have been permitted within the coastal area

of the SEZ: 

w Non-polluting industries in the field of Informa-

tion and technology and other service industries

are permissible in the CRZ area of Special Eco-

nomic Zone.

w In CRZ-III area development activities may be

permissible for recreational facilities, including

golf courses, desalination plants, hotels and non-

polluting service industries. 

w The embargo that in CRZ-III, an area upto 200

metres from the high tide line would be ‘no de-

velopment zone’ will not apply to area falling

within the notified SEZ.

w Clearance from the concerned state government

would be required in the case the SEZ area con-

tain forestland.

w It is proposed that authority to grant approval

for the following be delegated to a committee

under the development commissioner of the

zone.

w For allowing utilisation of forest land as well as

permitting compensatory afforestation.

w Activities within coastal zone. 

SPecial courtS

The Act empowers the state governments to designate

special courts to try all civil suits and notified offences

within the Special Economic Zone and no court other

than the court designated under the Act shall try any

suit or conduct any trial of notified offences. Appeal lies

before High Court against decision or order of the des-

ignated court.

comPulSory identity card 

Every person, whether employed or residing in SEZ

shall be provided an identity card by the Development

Commissioner. 

SPecial economic ZoneS in gujarat

On 19-7-2002 the government of Gujarat, industries

and mines department came out with a Government

Resolution (GR) formulating policy regarding estab-

lishment of Special Economic Zones in Gujarat in ac-

cordance with guidelines issued by the government of

India. By this GR the Government of Gujarat decided

that the SEZ policy would apply in all SEZs in the State

viz. Kandla, Surat, Mundra, Dahej, Poshitra and other

SEZs that may come up in Gujarat.

The salient features of the SEZ policy under above

referred GR are as under:

management of ZoneS

w The management of the Special Economic

Zones will be under the designated development

commissioner.

w The development commissioner will grant all the

permission, as single point clearance from his 

office 

w These will include registration of the unit, allo-

cation of land, permission for construction of

building and approval of building plan, power

connection, environmental clearance, water 

requirement, etc.

w SEZs in the state will be declared as Industrial

Township (Notified Area).

unhindered Power SuPPly

w SEZ units shall be exempted from electricity

duty for ten years from the date of production

or rendering of services. 

w SEZ units will be granted automatic approval to

set up captive power plant. 

environment

w Gujarat Pollution Control Board (GPCB) has

declared 80 industries which are exempted from

requirement of obtaining NOC. 

water

w The SEZ developers will be granted approval for

development of water supply and distribution

system to ensure the provision of adequate water

supply for SEZ units.

laBour regulationS

w The powers of the labour commissioner, Gov-

ernment of Gujarat shall be delegated to the de-

velopment commissioner in respect of the area

a  c o m B a T  l a W  a n T H o l o G Y458



within the SEZs. An officer will be designated

and placed under the supervision and, control of

development commissioner, SEZ. He will func-

tion as registration officer, conciliation officer as

well as inspector under various labour laws to

provide single window service.

w As a part of liberalisation process for filing re-

turns, a consolidated annual report (CAR) has

been designed, consolidating various periodical

returns (quarterly, half-yearly etc.) under the fol-

lowing Acts.

– Workman Compensation Act 1923

– Payment of Wages Act 1936

– Factories Act 1948

– Minimum Wages Act 1948

– Maternity Benefit Act 1961

– Payment of Bonus Act 1965

– Contract Labour (Regulation and Abolition)

Act 1970

w The Units in SEZ will be required to file annu-

ally consolidated annual report (CAR) to devel-

opment commissioner, SEZ. The units in SEZ

will not be required to file periodically separate

returns.

w All industrial units and other establishments in

SEZ will be declared as “public utility service”

under the provisions of Industrial Dispute Act.

w For inspections relating to workers’ health and

safety, units will be permitted for obtaining in-

spection reports from accredited agencies as may

be notified by the state government. 

SaleS tax and other levieS

w Complete exemption on payment of stamp duty

and registration fees on transfer of land meant

for industrial use in the SEZ area.

w Complete exemption on payment of stamp duty

and registration fee for loan, agreements, credit

deeds, mortgages, etc. pertaining to SEZ units

or which will be executed within the SEZ area.

w Transaction within the SEZ shall be exempted

from all state taxes including sales tax, VAT,

motor spirit tax, luxury tax and entertainment

tax, purchase tax and other state taxes.

w Inputs (goods and services) made to SEZ units

from domestic tariff area (DTA) will be exempt

from sales tax and other state taxes.

w Any sales from SEZ to DTA will be treated as

import and import duty will be applicable 

as per GOI policy. Sales tax will be applicable to

SEZ goods as applicable to other imported

goods. Same rules and procedure will be 

applicable to SEZ goods as applicable to normal

imports.

w Due to tax system constraints, if it is not possible

to grant direct exemption to any transaction,

such payment of state taxes will be reimbursed

to the SEZ units.

w The SEZ developer and SEZ units will be eligi-

ble to avail exemptions under (a) to (f) above

during implementation period as well.

law and order

w The State Government shall take required suit-

able steps within the SEZs for the maintenance

of law and order.

gujarat SeZ act, 2004

Prior to enactment of the Special Economic Zones Act,

2005 (Act No.28 of 2005) by Parliament, the state

Legislature of Gujarat has enacted a state law viz. the

Gujarat Special Economic Zones Act, 2004 (Gujarat

Act No. 11 of 2004). Today we have two Acts in 

Gujarat.

The salient features of Gujarat SEZ Act are as

under:

w units treated as foreign territory – SEZ will

be treated as foreign territory for trade opera-

tions and duties and tariff. No licence is required

for import.

w freedom of operations – SEZ unit may be

manufacturing, trading or service activity. 

They have full flexibility of operations. There

will be no routine examination by customs of ex-

port and import cargo. No separate documenta-

tion is required for customs and EXIM policy.

Customs clearance will be in-house, at no extra

charge. 

w foreign direct investment – 100% Foreign Di-

rect Investment (FDI) in manufacturing sector

is permitted except in few sectors like arms and

ammunition, explosives atomic substance, nar-

cotics and hazardous chemicals, distillation and

brewing of alcoholic drinks and cigarettes, cigars

and manufactured tobacco substitutes. 

w Supplies to SeZs are exports – Supplies to
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SEZ from manufactures in India (called DTA –

i.e. domestic tariff area) will be treated as ‘ex-

ports’. Supplies from within India to SEZ units

will be entitled to duty drawback u/s. 75 of Cus-

toms Act. 

w Manufactures in India supplying goods to unit

in SEZ are exempt from Central Sales Tax Act. 

w Units in SEZ have to be net foreign exchange

earners. 

w no excise on goods made in SeZ- As per sec-

tion 3(1) of Central Excise Act (as amended

w.e.f. 11-5-2002), there will be no excise duty

on goods manufactured or produced in SEZ

unit. They are ‘excluded excisable goods’ and not

‘exempted excisable goods’.

w trading units permitted - Trading Units are

permitted in SEZ. The trading unit can sell

goods in DTA on payment of applicable duty,

subject to achievement of NFE cumulatively. 

w captive power plants - SEZ units can have cap-

tive power plants. They can supply surplus

power to another SEZ/EOU/STP/EHTP unit.

They can also supply power to another unit in

DTA.

w Sub contracting outside - There is full freedom

for sub-contracting., i.e. giving material outside

for job work.

w job work - units in SEZ can undertake job work

on behalf of domestic exporters. There should

be direct exports from the zone. 

w insurance outside india - The SEZ units can

take any general insurance policy from insurers

outside India provided the premium is paid in

foreign exchange. 

w de bonding – A unit in SEZ can either de-bond

or convert itself into EOU. In either case, it will

have to physically move out of SEZ.

w income tax exemption - As per section

10A(1A) of the Income Tax Act, units in SEZ

will be exempt from income tax for first five

years from year of commencement of manufac-

turing. For subsequent two years, income tax ex-

emption will be 50% of their export income.

w labour laws - Indian SEZ will have to comply

with labour laws. However, a state government

can declare units with the SEZ as public utility.

It can also delegate powers of the labour com-

missioner to another officer exclusively for SEZ

or even to development commissioner of SEZ

so that resolution of disputes can be expedited.

(Indian labour laws which provide good work-

ing conditions and reasonable wages and security

are acceptable to all. However the laws are over

protective to labour. This increases indiscipline

and reduces productivity to such an extent that

Indian goods become uncompetitive.)  

w management remuneration - Restrictions in

respect of managerial remuneration under Com-

panies Act have been relaxed in case of Compa-

nies in SEZ. The remuneration can be upto Rs.

20 lakh per month (Rs. 2.40 crore per annum)

without approval of the central government. 

w customs and excise - The goods admitted to

SEZ are exempt from customs duty [section 76E

of Customs Act]. Unit in SEZ is not required to

be registered with Central Excise authorities. 

w duty free inputs/ capital goods - There will be

no customs and excise duty on import of capital

goods, raw materials, consumables spares, etc. 

w Supply to eou/SeZ unit in foreign ex-

change - The SEZ unit can supply to EOU/SEZ

unit and obtain payment in foreign exchange.

They can also sell to DTA in foreign exchange. 

w foreign currency account - A unit located in

SEZ can open, hold and maintain a foreign cur-

rency account with an authorised dealer in India.

All foreign exchange funds received by SEZ are

credited in this account. 

w Supplis to SeZ are ‘exports’- Supplies from

other manufacturers in India (i.e. in DTA) to the

units in SEZ are treated as ‘exports’ and suppliers

to the units in SEZ get eligible benefits.

w goods supplied to SeZ/eou exempt from

duty - The goods supplied by manufacturers in

India to EOU/SEZ unit are exempt from excise

duty.

w the minimum wages act, 1948 – Sec.19(i)-

Development commissioner, SEZ Gujarat-Ap-

pointed as an inspector for the purpose of the

said Act for all special Economic Zones in the

state of Gujarat.

w amendment of certain acts - Each of the Acts

specified in the second column of the Schedule

II shall be amended in the manner and to the ex-

tent specified against it in the third column

thereof.
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w amendment of Section 2 of xiv of 1947-

In the Industrial Disputes Act, 1947 (XIV of

1947) in its application to the state of Gujarat

(hereinafter referred to as “the “Principal Act”)

in section 2.

w In clause (k), the words and letters “but does not

include the termination of the service of a work-

man in accordance with the provisions of Chap-

ter V-D’ shall be added at the end;

w In clause (00), In sub-clause (c), the word “or”

shall be added at the end;

w After sub-clause (c), the following sub-clause

shall be added  namely:

“(d) termination of the service of a workman in

an industrial establishment situated in the Special

Economic Zone declared as such by the govern-

ment of India;”

w After clause (q), the following clause shall be in-

serted, namely:

“(qa) “termination” means discontinuation by

the employer of the service of a workmen in in-

dustrial establishment situated in the Special

Economic Zone declared as such by the Govern-

ment of India for any reason but for punishment

inflicted by way of disciplinary action, but does

not include-

w Voluntary retirement of the workman; or

w Retirement of the workman on reaching the age

of superannuation if the contract of employment

between the employer and the workman con-

cerned contains a stipulation in that behalf; or

w Termination of the service of the workman as a

result of the non-renewal of the contract of em-

ployment between the employer and the work-

man concerned on its expiry or of such contract

being terminated under a stipulation in that be-

half contained therein; or termination of the

service of a workman on the ground of contin-

ued ill-health.

w insertion of new chapter v-d in xiv of

1947- In the principal Act, after Chapter V-C,

the following Chapter shall be inserted, namely: 

chaPter v-d

Special Provision for SEZ - 

w The provisions of Chapters V-A and V-B shall

not apply to an industrial establishment to which

Chapter V-D applies.

w The provisions of this chapter shall apply to an

industrial establishment set up in the Special

Economic Zone declared as such by the govern-

ment of India.

definition of continuouS 

Service - for the 

PurPoSe of thiS chaPter

w a workman shall be in continuous service for a

period if he is, for that period, in uninterrupted

service, including service which may be inter-

rupted on account of sickness or authorised leave

or an accident or a strike, which is not illegal, or

a look out or a cessation of work which is not

due to any fault on the part of the workman;

w where a workman is not in continuous service

within the meaning of clause 91) for a period of

one year or six months, he shall be deemed to be

in continuous service under an employer-

w for a period of one year, if the workman, during

a period of 12 calendar months preceding the

date with reference to which calculation is to be

made, has actually worked under the employer

for not less than-

w 190 days in the case of a workman employed

below ground in a mine; and

w 240 days, in any other case;

w for a period of six months, if the workman, dur-

ing a period of six calendar months preceding

the date with reference to which calculation is to

be made, has actually worked under the em-

ployer for not less than-

w 95 days, in case of a workman employed below

ground in a mine; and

w 120 days, in any other case.

explanation - for the purpose of clause (2), the

number of days on which a workman has actually

worked under an employer shall include the days on

which

w he has been laid off under an agreement or as

permitted by standing orders made under the In-

dustrial Employment (Standing Orders) Act,

1946 (20 of 1946) or under this Act or under

any other law applicable to the industrial estab-

lishment. 
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w he has been on leave with full wages, earned in

the previous year

w he has been absent due to temporary disable-

ment caused by accident arising out of and in the

course of his employment and

w in case of a female, she has been on maternity

leave; so however, that the total period of such

maternity leave does not exceed 12 weeks. 

right of workmen laid

Whenever a workman (other than a badli workman or

a casual workman) whose name is borne on the muster

rolls of an industrial establishment and who has com-

pleted not less than one year of continuous service

under an employer is laid off, whether continuously or

intermittently, he shall be paid by the employer for all

days during which he is so laid off, except for such

weekly holidays as may intervene, compensation which

shall be equal to 50 percent for such weekly holidays as

may intervene, compensation which shall be equal to

50 percent of the total of the basic wages and dearness

allowance that would have been payable to him had he

not been so laid off.

Provided that if during any period of 12 months,

a workman is so laid off for more than 45 days, no such

compensation shall be payable in respect of any period

of the lay off after the expiry of the first 45 days. 

Provided further that it shall be lawful for the em-

ployer in any case failing within the foregoing proviso

to terminate the workman in accordance with the pro-

visions contained in section 25 ZA at any time after the

expiry of the first 45 days of the lay off and when he

does so, any compensation paid to the workman for

having been laid off during the preceeding twelve

months be set off against the compensation payable for

termination.

explanation – “Badli workman” means a work-

man who is employed in an industrial establishment in

place of another workman whose name is borne on the

muster rolls of the establishment, but shall cease to be

regarded as such for the purpose of this section, if he

has completed one year of continuous service in the es-

tablishment.

muster rolls of workmen - Notwithstanding that

workmen in any industrial establishment have been laid

off, it shall be the duty of every employer to maintain

for the purpose of this Chapter a muster roll, and to

provide for the making of entries therein by workmen

who may present themselves for work at the establish-

ment at the appointment time during working hours. 

workman not entitled to compensation - No

compensation shall be paid to a workman who has been

laidzoff-

w If he refuses to accept any alternative employ-

ment in the same establishment from which he

has been laid off, or in any other establishment

belonging to the same employer situate in the

same town or village or situated within a radius

of five miles from the establishment to which he

belongs, if, in the opinion of the employer, such

alternative employment does not call for any spe-

cial skill or previous experience and can be done

by the workman, provided that the wages which

would normally have been paid to the workman

are offered for the alternative employment also;

w If he does not present himself for work at the es-

tablishment at the appointed time during normal

working hours at lease once a day;

w If such laying off is due to strike or showing

down of production on the part of workman is

another part of the establishment.

conditions for termination of workman - 

w No workman employed in any industry who has

been in continuous service for not less than one

year under an employer shall be terminated (oth-

erwise than as punishment inflicted by way of

disciplinary action) by that employer unit-

w the workman has been given one month’s notice

in writing and the period of notice has expired,

or the workman has been offered in lieu of such

notice, wages for the period of the notice

w the workman has been paid compensation equiv-

alent to 45 days salary for every completed year

of continuous service in such manner as may be

prescribed

w Where the workman has been insured through

insurance policy by the employer for the social

security to receive the compensation in the case

of termination, equivalent to forty-five days

salary for every completed year of continuous

service, the employer, instead of making pay-

ment of compensation under clause (b) of sub-

section (1), shall forward all the necessary

documents of such workman to the insurance

company within 15 days after termination.
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compensation to workman in case of transfer

of undertaking - Where ownership or management of

an undertaking is transferred whether by agreement or

by operation of law, from the employer in relation to

that undertaking to a new employer, every workman

who has been in continuous service for not less than

one year in that undertaking immediately before such

transfer shall be entitled to notice and compensation in

accordance with the provisions of section 25ZA, as if

the workman had been terminated;

Provided – that nothing in this section shall apply

to a workman inany case where there has been a change

of employers by reason of the transfer, if-

w the service of the workman has been interrupted

by such transfer

w the terms and conditions of service applicable to

the workman after such transfer are not in any

way less favourable to the workman than those

applicable to him immediately before the trans-

fer; and

w the new employer is, under the terms of such

transfer or otherwise, legally liable to pay to the

workman, in the event of his termination, com-

pensation on the basis that his service has been

continuous and has not been interrupted by the

transfer 

a 60-day notice before intention to close down

undertaking- An employer who intends to close down

an undertaking, shall serve at least 60 days before the

date on which the intended closure is to become effec-

tive, a notice, in the manner as may be prescribed, on

the state government stating clearly the reasons for the

intended closure of the undertaking. 

Compensation - Where an undertaking is closed

down for any reason whatsoever, every workman who

has been in continuous service for not less than one year

in that undertaking immediately before such closure

shall be entitled to compensation in accordance with

the provisions of section 25ZA, as if the workman had

not been terminated.

SeZS  today

While Andhra Pradesh and Maharashtra are on top of

the list of number of SEZs in the country, it is Haryana

which has bagged the largest SEZ in the country. So far

the government has already  approved 150 SEZs and

117 more SEZs are awaiting government’s nod. The

number of SEZs approved for Andhra Pradesh are 27

whereas for Maharashtra 26, Tamil Nadu 20, Karnataka

19, Gujarat 13 and Haryana 8 have been approved. So

far no SEZ has been proposed for the north-eastern

States like Assam, Nagaland, Mizoram, Meghalaya,

Manipur, Arunachal Pradesh and Tripura.

imPact of SeZS

large scale displacement

The SEZs spread over hundreds of square kilometres will

affect a very large number of villages in the region. Lands

will be acquired from all these villages for setting up of

the SEZ and the port. Already, in Positra village of Jam-

nagar district the land acquisition awards have been

given and in 16 villages land acquisition procedures have

begun. In Okha Mandal Taluka itself, 45% of the taluka’s

total area will be lost through acquisition for the SEZ.

More than 25,000 people of these villages will be affected

by displacement. Nearly 60% of the land in the region is

classified as cultivable land, contrary to the argument that

the region has only wastelands that can be acquired with-

out harming the local economy. The population’s main

source of livelihood is agriculture.

land for industries

Under pressure from multinational corporations, the

state may declare that land in SEZ is required for a

`public purpose’ without recognition and protection of

people’s right to their natural resources and without

consultation with them. The expression `public pur-

pose’ is defined by the Land Acquisition Act, 1894.

Amendment is sought to be made so as to permit land

acquisition on behalf of private companies not only for

public purposes but also for engaging in production for

private profit. The state is increasingly interested in

farmers’ lands for the purpose of setting up SEZs. Since

the Land Acquisition Act only enables the state to ac-

quire land for a public purpose, the government has

proposed to amend the law to allow confiscation of

land by the state on behalf of private industry and to

introduce only cash compensation instead of providing

alternative land. A new form of Zamindar is sought to

be created with new Zamindars like Reliance.

exploitation of labour

A Special Economic Zone is a geographical region that

has economic laws more liberal than a country’s typical

economic laws. The SEZs are expected to have hi-tech

industries and the port is also going to be a mechanised
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port, suitable to the process of globalisation. This would

mean that the local population that is not skilled enough

for such jobs, would not find any employment in the

new economic activities. They would find employment

as unskilled labour. Since, the labour laws of India are

not going to be made applicable in the SEZ, the pro-

tection under existing labour laws would not be avail-

able to the workers. That would mean that the unskilled

labour in the SEZ would be working as daily wagers on

the mercy of the contractors who would hire them.

Thus, the self-reliant agricultural community will be

converted into bonded labour, a dependent community.

violation of constitution

When the local population dependent on agriculture

will lose their lands, they will lose their livelihood. Ar-

ticle 21 of the Constitution of India guarantees funda-

mental right to life and livelihood for all the Indian

citizens. The Indian Constitution is framed by the peo-

ple and for the people of India, keeping the interests of

Indian people in mind. The Constitution of India will

be violated for the interests of foreign business and

against the interests of the Indian citizens!

People are living in fear

Ever since the people of the region have heard that they

will lose their homeland,  they are living in fear. Their

mental peace has been disturbed. They are unable to

sleep and are in depression. Outside their homeland,

they will not only be subjected to hardship but will also

be pauperised. Women too are terrified that they will

lose their bearings in the new place and be put to

tremendous hardship.

destruction of culture 

The tribes living in villages have a unique culture.

Therefore, displacement from their homeland will break

their symbiotic relationship with their local environ-

ment. Such projects that displace such unique cultures

will lead to destruction of Indian culture. While, the

political parties are vociferously shouting for protection

of Indian culture, albeit in a very distorted fashion, their

economic programmes will lead to destruction of the

real Indian culture, which is an irony of fate for this na-

tion! Okha Mandal region has numerous local historical

monuments and religious places. Among these are the

Dwarkadhish Temple in Dwarka, Nageshwar Jyotir-

ling, Gopi Talav of Shyamalasar and other historical

pieces. These historical and religious places will be lost

to the 'foreign territory'. 

environmental damage of unique ecosystem 

The proposed SEZ near Positra in Jamnagar district

will come up at the site that is declared as Marine Na-

tional Park and Sanctuary in the Gulf of Katchh under

the Wild Life Protection Act, 1972. This is the only

Marine National Park requiring special protection. It is

also well known that this is the only area in the world,

which is the home of soft corals, and therefore it is a

very sensitive area ecologically. It is a breeding ground

of a number of marine species that come all the way

from other continents to breed here. The marine life in

the sanctuary will be severely affected. 

national security

Gujarat’s coastline has been found to be used for anti-

national activities. Therefore, opening up of the coast-

line of Gujarat, which is highly sensitive from national

defence purpose, to unknown foreign companies, could

compromise national security. 

Surrendering sovereignty 

The SEZ will be treated as ‘foreign territory’ on which

the Indian laws will be relaxed. It is shocking that a part

of a sovereign republic like India will be handed over to

unknown foreign interests.  We know that the British,

under the aegis of the East India Company, established

their first factory and a colony at Surat after taking per-

mission to do so from Moghul Emperor Jahangir and

then they spread their tentacles all over India and

colonised the country for nearly 400 years. India

achieved Independence from the British rule in 1947

after sacrificing many citizens. it is just half a century

when India gained Independence from colonial subju-

gation when there will be a new form of colonial subju-

gation introduced in India. Now Indian history is taking

a new turn and once more, colonisation has already

started in the country. Development of India is of course

necessary. However, development cannot take place at

the cost of displacement of villagers, in violation of the

Indian Constitution, destruction of unique local cultures

and causing harm to local religious sentiments, severe

environmental damage to a unique ecosystem, compro-

mising national security and above all surrendering na-

tional sovereignty to foreign interests.

— March-April 2007
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SECTION 15

south asia

India’s neighbourhood has witnessed an
upsurge in people’s movements for assertion
of their rights in the face of oppression by
the State – people’s revolution in Nepal,
dawn of democracy in Burma, stiff resistance
to genocide in Sri Lanka, protracted struggle
for identity by the Chakmas of Chittagong
Hill Tracts of Bangladesh, rights movement
in Pakistan, decades-long Tibetan struggle
for independence. There are important
lessons for India.



The Lost World of the Chakmas
Trapped in a time warp is a tribe that has otherwise traversed through time
and history. The Chakmas from the rugged hill terrains of Chittagong Hill
Tracts of Bangladesh have been the worst victims of a colonial past,
partition of the subcontinent, creation of Bangladesh and now regional
politics of India’s north east. This ancient clan today desperately needs to
be uplifted from the depths it has been spurned into.

K e n n  La r s e n
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In the hilly area of eastern Bangladesh known as the Chit-
tagong Hill Tracts (CHT) resides an ancient tribe of Chak-
mas with their own unique historical traditions, culture,
language and religion. Their origin and history is veiled in
mystery with very little contextual evidence in existence. The
relatively few scholars who have taken interest in the tribe

differ in their views, while some believe they are descendents of one of
the princely kingdoms in Champaknagar in northern part of India, oth-
ers stipulate they migrated from central Myanmar and Arakan.
Shrouded in mystery or not, what is clear is that the Chakmas have been
subjected to many transitions following colonial presence, in which they
have had little or no say at all. Currently residing in the Chittagong hills
as well as in India, the Chakmas are a suppressed lot. In India they are
denied citizenship and access to fundamental rights notwithstanding
their presence and exertion of influence in the country for generations.
But as often seen in history, inhabiting lands for generations is not al-
ways a precondition for exercise of the rights. The case of the Chakmas
is no different — it is the struggle of an ancient tribe in a modern world
fighting for their basic human rights and preservation of culture. And
being the largest of the 14 major tribes residing in the CHT, the fate of
the Chakmas is the fate of the indigenous people altogether. 

CoLoniaL past

The path leading to the current circumstances surrounding the Chakmas is paved by a series

of historic events beginning with their early contact with the British through the East India

Company in 1760. After their arrival in the region, the East India Company established con-

trol over the province of Bengal, ceding the three districts of Burdwan, Midnapore and Chit-

tagong to British authority. Consequently, the Chakmas were forced to pay an annual

contribution in cotton for which they were allowed to trade in the plain. The Chakma chief

became responsible for tax collection and developed into a colonial personage with some of

the trimmings of indirect rule. However, disillusionment of being subject to colonial rule

soon turned to restlessness, and the then chief of the Chakma tribe, Ronu Khan, formally

declared war against the British in 1877. The war ended a decade later following an economic

blockade that forced the Chakmas to negotiate a settlement. The new Chakma chief accepted

British suzerainty and agreed to keep the peace in return for autonomous rule and restrictions

on the immigration of non-indigenous ethnic communities in the region. The administrative

system was formalised in 1900 by the introduction of the Chittagong Hill Tracts Regulation

and 35 years later reaffirmed with the Government of India Act. Thus the region was desig-

nated as a “totally excluded area” and its inhabitants given the protection of specific legal

provisions. 

poLitiCaL divide

The year 1947 saw the complete erosion of this administrative system with the British leaving

India and the following Partition of the land into two separate states — India and Pakistan

— on the basis of religion. Under the terms of Partition agreement, CHT was originally to

be placed under India, but instead the residing tribes found themselves surrounded by the

borders of Pakistan. The special status of the region was initially acknowledged in the coun-
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try’s first constitution, but revoked in 1964 when the

Pakistani government suddenly refused to provide any

special rights or constitutional safeguards. This led to

an influx of Bengali settlers into the area, which had se-

verely changed the demographic composition of the re-

gion. Essentially, the Chakmas were given the choice of

either moving out of the region or abandoning their

way of life and merge with Bengali nationalism. During

this period, the building of a long planned hydroelectric

dam was also set in motion in the Chittagong district.

The project was completed in 1960 and resulted in the

creation of a large artificial lake, whereby approximately

40 percent of the tribal land was submerged. The lack

of cultivated land forced around 100,000 tribals, most

of them Chakmas, to resettle in surrounding areas and

some crossed the border to Burma and the present day

state of Arunachal Pradesh. There were minor compen-

sations given to the displaced but many did not receive

anything at all. Given that the Chakmas and the residual

tribes in the area were overwhelmingly Buddhist at the

time of Partition, they felt stronger affiliations with the

Hindu people of India than the Muslim dominated Pak-

istan. Together with the revoking of the special status

of the CHT and the construction of the hydroelectric

dam, a fear of being driven from their land and losing

their cultural identity began to form shape. 

Fight For rights 

In due course, east Pakistan receded and became

Bangladesh in 1971, thereby redirecting the borders

and changing the conditions of the people in the CHT

once again. Immediately after independence, the Chak-

mas opted for the retention of the CHT Regulation

1900, but the claims were ultimately ignored. This led

to the formation of a regional political party in 1972,

Parbatya Chattagram Jana Samhati Samity (PCJSS)

where the Chakmas and other CHT tribes joined hands

to make their demands heard. However, the continued

immigration of Bengalis into the area and the further

ousting of the indigenous people eventually proved too

powerful for diplomatic reasoning, and an armed con-

flict between the military wing of PCJSS — Shanti

Bahini (SB) — and the Bangladeshi armed forces ig-

nited. The CHT consequently turned into a militarised

zone and remained so for the following two decades,

where an outnumbered SB fought for the existence of

their people against an enemy large in numbers and

military might. Throughout the war, there were reports

on numerous violations of human rights against the in-

digenous people, which were confirmed by various na-

tional and international media and human rights

organisations. These included forced expulsion of the

indigenous people from their lands, torture, rape and

even massacres. At least 13 major genocidal attacks

took place in the 1980s and the early 1990s and no at-

tempts had subsequently been made to persecute the

assailants. Although both sides were involved in mili-

tary operations against civilians, the Bangladesh army

conducted organised and systematic attacks on the in-

digenous population with a conscious disregard to civil-

ian or military status and proof of affiliations with the

SB. In June 1986, the Far Eastern Economic Review

reported: 

“…a reorganised Shanti Bahini force carried out its

biggest coordinated attack on April 29 as it simultaneously

raided several Bangladeshi army camps and the outposts of

paramilitary Bangladesh Rifles and followed it up with

swoops on new settlements of immigrant Bengali Muslims.

In turn, the Muslim settlers and government forces carried

out reprisals on tribal villages forcing the natives to flee to

India.” 

The very next day of the attack by the Shanti

Bahini, Bangladesh armed forces raided six villages in

the district of Matiranga, two villages in Khagrachari

and 24 villages in Panchari. After ransacking the village

houses and desecrating and destroying Buddhist tem-

ples, the security forces began raping the women and

torturing and murdering the villagers with no regards

to age or gender. The ones who escaped the bloodbath

either sought refuge in the forested surrounding hilly

areas or headed towards the borders of India and

Burma. However, undertaking such a journey was par-

ticularly risky as the Bangladesh military retained a sig-

nificant presence in the CHT and the borders were

heavily guarded by the country’s paramilitary border

guards, the Bangladesh Rifles (BDR). On May 18,

1986, a group of 200 indigenous people, mostly old

men, women and children defied the odds and reached

the borders of Tripura in India. They had managed to

remain undetected by the Bangladesh army since fleeing

the atrocities committed in Matiranga. However, a few

miles before reaching security, they were spotted by the

BDR and subsequently escorted back to hostile lands.

The BDR then incited the residing Bengali settlers to

act “correspondently” and avenge the actions of the SB

and stood still as witnesses as this group of old men,
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women and children was brutally slaughtered. Due to

many such horrendous actions throughout the war,

around 70,000 indigenous people with the majority

being Chakmas were forced to flee the lands of their an-

cestors – lands that had been their possession before

India, Pakistan and Bangladesh ever entered any history

books. Many made it to safety but some faced a destiny

known only to their assailants.  

Eventually a peace accord was signed in 1997,

which reduced the level of systematic violence and gen-

eral lawlessness of the region. It recognised some of the

old demands found in the CHT Regulation 1900, but

crucial parts are yet to be implemented or cleansed from

any political self-interest. This includes the formation

of a land commission to reclaim and dispose off land to

its indigenous owners, a scheduled hill tracts district

and regional councils to formally administer the region

and ensure just treatment to all groups, and finally a dis-

persion of all Bangladeshi military camps in the area.

The presence of the latter poses a constant threat to the

Chakmas and there have been several military attacks

against the indigenous population of late. Moreover,

the military is reported to be actively involved in help-

ing Bengalis to settle in the CHT, which renders the

Chakmas and the other natives without any momen-

tous means of opposition. A climate of fear is building

and currently subverting what remains of any organised

peaceful resistance on the part of the indigenous people.

The situation is further endangered by the fact that the

Bengali settlers have nowhere to go if the land commis-

sion and its directives are carried out, and therefore are

unlikely to leave in a peaceful manner. However, not

every Bengali settler wish to remain in the CHT and

have voiced their willingness to leave provided that land

is given in areas outside the CHT. In essence, it is clear

that the peace accord is adhered to in ways that are dis-

advantageous to the tribal groups, leaving them vulner-

able to illegal oppression by the Bangladeshi authorities

as well as the Bengali settlers. Whether or not there are

religious-nationalistic grounds, it is indeed a fact that

the Buddhist tribal groups have faced extensive oppres-

sion at the hands of the various Islamic governments.

The constitution of Bangladesh solely recognises Islam

as the state religion and Bengali as the only language.

This amplifies the creation of a homogenous Bengali

Muslim society with no room for other groups or na-

tional identities. Furthermore, representatives of the

Bangladesh government have under the auspices of the

United Nations occasionally declared that there are no

“indigenous” people in Bangladesh. Although this can

be cast aside as a debate on semantics, constitutionally,

there is one people, one language and one religion in

Bangladesh. The ill-treatment and torture, threats and

killings, along with destruction of houses and temples

have forced many of the indigenous people to search

for a better life elsewhere. Many of those have thus

placed their hopes for a better life outside Bangladesh

and across the borders to India.

stateLess peopLe in india 

The first group of refugees from the CHT was given

migration certificates to enter India in 1964. This was

a testament to the willingness of the government to ac-

cept the Chakmas as future citizens of India. Currently,

approximately 80,000 Chakma refugees are residing in

the state of Mizoram, 50,000 in Tripura and 100,000

in Arunachal Pradesh. Many of those have come to lead

a better life and have eventually developed strong ties

with the region. They have voted for state elections and

paid taxes on the lands. The new generations have been

born in India and never known any other home. De-

spite the initial willingness of the Indian government

to accept the Chakmas as statehood, many are still de-

nied citizenship and the rights and privileges they are

entitled to. Even after 43 years since the first wave of

Chakma refugees crossed the Indian borders from

Bangladesh, they are the victims of many unjust prac-

tices directly flowing from this stateless position. The

nature and gravity of the problems faced by the Chak-

mas differs from state to state, ranging from the non-

availability of employment, trade licenses, education,

security and basic health facilities. Hunger and poverty

are a chronic and pervasive problem for the community

and they have faced wholesale confiscation of ration

cards and subsequent denial of assistance. In 1991, gov-

ernment agencies stopped providing Chakma farmers

with improved seeds, fertilisers, pesticides, agricultural

tools and implements at subsidised rates, which are nec-

essary for the economic development of this tribe. This

continued bureaucratic denial of the right to apply for

citizenship must be seen as in direct violation of the

laws in India. By any reading of the Indian citizenship

law, the Chakmas are legally eligible to be citizens by

birth, or because they came to the country on a certain

date as the following provides: 

Section 5(1)(a) of the Indian Citizenship Act,
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1955 as amended by Act No 51 of 1986 states: “Persons

of Indian origin who are ordinarily resident in India and

have been resident for five years immediately before making

an application for registration shall be eligible to be regis-

tered as citizens of India.” 

Sections 3(1) and 3(1)(a) state: “Except as provided

in sub-section (2), every person born in India, on or after

the 26th day of January, 1950, but before the commence-

ment of the Citizenship Amendment Act, 1986; ... shall be

a citizen of India by birth”.

This was also cemented by the ruling of the

Supreme Court in 1996, in which every Chakma

refugee who met the requirements should be counted

as eligible to Indian citizenship in the state of Arunachal

Pradesh — a ruling that was transcendent to all other

states. The Chakmas, especially in Arunachal Pradesh,

are subject to severe unjust and inhuman practices; not

only have the state authorities refused to comply with

the verdict of the Supreme Court, some reports even

suggest that the tribals have been subjected to sectarian

violence supported by the state government. The fact

of the matter is that the Chakmas are facing the same

struggle in India from which they have tried to escape

for almost half a century in their land of origin and they

have nowhere to turn to seek help. In recognition

hereof, they have tried to change their circumstances

on their own by accessing the political processes that

affect them. In 1991, the Chakmas of Arunachal

Pradesh formed the Committee for Citizenship Rights

of the Chakmas of Arunachal Pradesh (CCRCAP), but

indicative of their desperate situation, this move met

with condemnation by Indian authorities and nation-

alist movements. As such, the All Arunachal Pradesh

Students Union (AAPSU) responded with a “Quit

Arunachal Pradesh” notice to the Chakmas, demanding

their departure from the state by September 30, 1994.

In fear of the fatalistic repercussions, a large number of

Chakmas fled the state to take refuge in the neighbour-

ing state of Assam where the state government issued a

“shoot at sight” order against them. This was brought

to the attention of the National Human Rights Com-

mission (NHRC), which directed the state government

of Arunachal Pradesh and central government to pro-

vide information about the actions taken to protect the

lives of the Chakmas. In the meantime however, all state

party-leaders and the AAPSU held a meeting on Sep-

tember 2, 1995 where they passed a unanimous reso-

lution to resign from national party membership if the

Chakmas as well as the Hajongs, another refugee tribe

from the CHT, were not deported by December 31,

1995.  The Chakmas are thus unwanted people in both

India and in their former ancestral lands in Bangladesh.

Over the years, some of the CHT refugees have re-

turned to Bangladesh under the conditions that the

Bangladesh government return their lands as well as en-

sure their safety. However, only a small percentage of

these promises were kept. And although the land legally

belongs to the indigenous people, many of the crucial

land documents have been destroyed or lost during

their escape to India and the only records of the deeds

are presently in the hands of the Bangladeshi authori-

ties.

Current aFFairs in BangLadesh

Bangladesh has suffered from political violence and

countless transitions of power since its birth in 1971.

Corruption has been prevalent together with malicious

rivalry between political parties leading to further po-

litical instability in the country. Following a buildup of

violence, a “caretaker” government took over the lead-

ership of the country on January 11, 2007 with the aim

of rooting out corruption and initiate democratic re-

forms. Many politicians and officials were arrested and

military officers removed from positions within the

state of affairs. This development culminated with the

democratic election on December 29, 2008 whereby

Sheikh Hasina and her Awami League party took of-

fice.  Violence and threats against the Chakma and the

indigenous people of the CHT intensified as well. As

political rights may officially have been installed and

many necessary changes made within, it still remains to

be seen whether the rule of law in Bangladesh continues

to be subverted to individual political concerns, weak

institutions and a gross disregard for human rights.

There have been no elections held in the local bodies of

the CHT, where non-elected officials are still presiding.

It is clear that democracy in the CHT must be imple-

mented in line with the rest of the country and the gov-

ernment of Bangladesh will have to provide a timeline

to hold such elections in both the hill district councils

and the regional council of the CHTs. 

WaKe up CaLL

The Chakmas are thus languishing as stateless people.

For more than two centuries, they have not been in

charge of their own faith and have to a larger or lesser
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extent been deprived of their right to land, culture, lan-

guage and religion. In Bangladesh, they have faced

cruel and horrific treatment at the hands of the military

and been the target of genocide. In both India and

Bangladesh, they lack the protection of the country’s

legal safeguards, the access to equal participation in po-

litical processes, and other rights and privileges con-

ferred by citizenship. As a consequence they are

victimised, exacerbated by the fact that any abandon-

ment of the Chakma people is politically costless due

to their stateless position. But, time is running out. The

ones who are left in the CHT are losing their unique

culture through the influence of Bengali nationalism. If

nothing is done to bring the world’s attention to the

atrocities committed against this ancient tribe and aid

is not provided, it is only a matter of time before this

unique culture is lost forever. 

Learning from the history of the Tibetan refugees,

who have had their conditions improved due to enor-

mous exposure through media and within political cir-

cles, Chakmas have to follow the similar way to have

any future. Given that Bangladesh is heavily dependent

on foreign aid, a part of the solution to the problem lies

in the hands of the donor countries. It is crucial that

they use their economic levers to exert force for a

change in the policies towards the CHT. And as Sheik

Hasina and her Awami League won by a landslide and

now has a strong mandate, they have a unique oppor-

tunity to address the human rights problems in the

CHT that have been ignored by successive govern-

ments. Bangladesh has also ratified the International

Covenant on Civil and Political Rights and the Inter-

national Covenant on Economic, Social and Cultural

Rights1, and together with international support, this

is a road for the Chakmas to pursue. One must remem-

ber that it is not the pursuit of the right to self-deter-

mination that creates conflict, but the denial of the

same. There are no longer any safe lands deep in the

jungles to where the Chakmas can resettle and practice

their culture. What is left for the Chakmas is either to

face unjust treatment and merge with ways alien to

theirs, or retreat into the dense forest of their minds.

The latter, too, will only last for a time. 

— September-December 2009

endnote

1. Article 1 of both covenants reads: “All peoples have the right

of self-determination. By virtue of that right they freely deter-

mine their political status and freely pursue their economic,



The Tragedy of Politics in sri Lanka
Widespread human rights abuses, a culture of impunity
characterised by disappearances, abductions, extrajudicial killings
and torture are rampant in Sri Lanka. And all supported by
international community in the name of the “war against
terrorism”.  The State repression is manifest on many fronts
impacting all communities in Sri Lanka. 

a h i La n  Ka d i r g a m a r  &  C e n a n  p i ra n i

In the last few months, the Sri Lankan security forces have
managed to ruthlessly push the LTTE into a 40 square km
strip of land in the north of the island, and along with the
LTTE leadership and its cadres, a sizable civilian population,
anywhere from seventy thousand to one hundred and fifty
thousand, have also been cordoned off in this area.  As the

security forces continue their offensives purporting to rid Sri Lanka of
the LTTE, they also claim the lives of these civilians daily. 

For those civilians that attempt to leave the territory they are faced with the possibility

of death and, not in the least, violence from both sides.  The LTTE have shot at and some-

times killed those that have attempted to leave the area and reports suggest punishment is

becoming increasingly brutal.  They are also forcefully recruiting civilians from the trapped

populations to fight against the government forces.  Those that do manage to escape the area

and are not killed by security forces gunfire are then interrogated by security forces out of

the suspicion of LTTE affiliation.  International human rights groups are calling for ICRC

access to observe this screening process, suspecting torture and killings.  Those that make it

past this process are then interned in detention camps that are under-resourced and which

they are not permitted to leave.  

A surge in attention and pressure by international actors is necessary in this situation to

ensure safety for the civilian populations.  Currently, the UNHCR and ICRC are attempting

to address civilian concerns in the camps and gain further access to security forces interroga-

tions of Tamils entering the camps.  The UN High Commissioner for Human Rights has

warned that both warring parties could have committed war crimes.  The UN secretary gen-

eral has made repeated statements about the deteriorating humanitarian situation and sent

his under-secretary for humanitarian affairs to visit the north.  The Indian foreign minister

has also made repeated statements and made a visit to Sri Lanka. There have been statements

and engagement by the British foreign secretary and the US secretary of state. The big powers

have not only raised concerns about the humanitarian situation but also called for a political

solution to the conflict.  The international media has attempted to cover the current situation

and the civilian suffering despite restricted access to the affected areas in the north. The media

has also been resolute in uncovering the state sponsored attacks against media people inside
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Sri Lanka who are critical of the government’s war or

even those who sympathise with the civilian plight.  

Thus the humanitarian situation is also linked to

the widespread abuses of human rights and a culture of

impunity characterised by disappearances, abductions,

extrajudicial killings and torture.  This is done all in the

name of the new “war against terrorism”.  In this way,

the aggressive State repression under the Rajapaksa

regime is rampant on many fronts impacting all the

communities in Sri Lanka.  At the current moment, in-

ternational engagement towards a political solution and

measures to address the humanitarian situation, contin-

ues to be difficult given the discourse in the south of

Sri Lanka, which often overplays the fear of interna-

tional intervention.  Sinhala nationalists have strength-

ened their position in the country by riding both the

war euphoria and by making strong claims for state sov-

ereignty.  For example, recent unofficial reports that the

US might evacuate civilians trapped in the Vanni is one

such instance of heightened debate within Sri Lanka.

Indeed, any unilateral intervention by the US would be

detrimental to both Sri Lanka and the region, and

hence the need for multi-lateral engagement. 

However, the Sinhala nationalists are using the

slightest rumours of intervention and even international

engagement to strengthen their xenophobic stand,

which is also increasingly used to attack dissent in the

country.  While the Rajapaksa regime has promoted

Sinhala Buddhist nationalism over the past few years,

the mounting economic problems and the need for

donor assistance are likely to pose problems for this in-

sular and chauvinist outlook.  Rhetoric and nationalist

mobilisation aside, the current human rights and human-

itarian situation continues to be dire.  Here, the UN has

more credibility within Sri Lanka and is more account-

able on such issues compared to the big powers, who are

themselves not free of human rights abuses.  While there

is no substitute to building a vibrant human rights move-

ment within the country, the urgency of the situation

calls for the UN to continue to challenge Sri Lanka at

UN forums and push for a greater role of UN agencies

and the ICRC on the ground.  

It is on engagement towards a political solution

that the big powers like India, the US, the EU and

Japan will have to be watched.  Indeed, the two signif-

icant steps in keeping the devolution debate alive in re-

cent years; both the December 2006 majority report of

the experts committee to all party representative com-

mittee (APRC) and the January 2007 report of the

chairman of the APRC, came out in part from a push

by India.  However, the political process lost track when

the President interfered with the APRC and pushed for

the January 2008 sham interim proposals that were to

implement selective provisions that were already in the

13th Amendment.  In a worrying move, India wel-

comed these sham proposals as a good first step giving

undue legitimacy to the maneuvering of the President.   

When it comes to the political actors in Tamil Nadu,

over the last year, they have for the most part played only

a negative role in trying to prop up the LTTE, which has

consistently opposed any attempt at a political solution.

The Sinhala community, while a majority in Sri Lanka,

continues to fear and has a minority complex in relation

to the larger Tamil population in Tamil Nadu.  Much like

the LTTE’s extreme Tamil nationalism reinforced Sinhala

Buddhist nationalism and vice versa, Tamil chauvinist

mobilisation in Tamil Nadu could continue to reinforce

Sinhala chauvinism in Sri Lanka.  More productive ac-

tions on the part of actors in Tamil Nadu over the last

few months would have been making a clear distinction

between the LTTE and the Tamil people, pushing for a

greater UN role to address the humanitarian situation,

and calling on Delhi to push for proposals beyond the

13th Amendment and a non-unitary constitution.  It is

to be seen if in the post-LTTE era Tamil Nadu and Delhi

would shift their engagement beyond their narrow Tamil

nationalist and security with development agendas re-

spectively. 

Despite the importance of international engage-

ment, within Sri Lanka itself any political solution is

unlikely to work unless there is political will on the part

of the President and the government to implement it.

In that context, reviving the devolution debate also

functions to check the resurgence of Sinhala Buddhist

nationalism in the country and begins to shift the po-

litical ground towards addressing minorities concerns.

Equally important is to challenge the attacks on democ-

racy by the Rajapaksa regime.  If there is one great les-

son to be learned from Sri Lanka’s history, it is that the

attacks on the minorities will lead to the deterioration

of democratic political culture in the country.  And the

corollary also is true that without considerable democ-

ratisation and demilitarisation in the entire country, a

political solution is not likely to succeed.

— January-April 2009



Nepal's Revolutionary impasse
The election results have upset the old order that monopolised
power in Kathmandu with the Maoists emerging as the single
largest party, representing the national mood for change. As the
vested interests, domestic and international, continue hampering
government formation, nobody should forget, including the
Maoists, that the spirit of the April revolution is still lingering in the
hearts of the Nepali people.

h a r s h  d o B h a L

Ever since I remember, we have been seeing all these
political parties, power hungry and fighting among
and within themselves. The king was for long merrily
pitting  them one against another. And nothing
changed in my country. That is why this time I voted
for the Maoists and if they betray, they too will be

thrown to the dustbin of history. But nobody can deny that Nepal has
ushered into a new political era only because of the struggle launched
by the Maoists.

These words coming from a young taxi driver in Kathmandu appear to make more sense

than much of the loose talk that is masquerading as political analysis in the post-election cli-

mate in Nepal. Blame game, number game, imagined fears about a future Maoist-led republic,

contradictory legal interpretations, contending interpretations of people's mandate, obstacles

in the way of government formations and bargaining about how to secure a share of the pie

that is still in the sky --  all these are the manifestations of the fierce political dogfight currently

underway in post-election, post-Gyanendra Nepal.

The elections to the Constituent Assembly have upset the old order that monopolised

power in Kathmandu, with the Maoists emerging as the largest single party. But will the

vested interests, both domestic and international, permit the Maoists to lead the government

and initiate the drafting of a revolutionary new constitution and the fashioning of a new

polity more relevant to the needs of Nepal? The odds are not promising. 

Barely two years after ending the decade-long armed insurgency, the Maoists stunned

political pundits, the Nepali people, political parties, neighbouring India and indeed the

world by garnering a share of votes that few had imagined they would dream of. The Maoisit

victory has profoundly changed the rules of the political chess game in a country ruled for

the past 240 years by a monarchy inclined towards autocracy. The results are not surprising

in a country where under the crushing machines of feudalism and imperialism a great many

Nepali people still live in conditions that appear medieval.

After fighting a revolutionary battle for about 11 years with the active participation and

support of the marginalised sections, the CPN (Maoist) displayed remarkable flexibility and
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an accommodative attitude towards all political forces,

a political phenomenon that is perhaps unparalleled in

the contemporary political history of the post cold-war

era. This is the only party which accepted the pluralistic

form of multi-party democracy after fighting an under-

ground war, coming overground, agreeing to disarm

and join the government with other parties. That they

put forward a series of unprecedented proposals for the

restoration of democracy, the disarming of the militia

and drafting of a new Constitution is by all yardsticks a

brave decision to outline the roadmap for a brave new

Nepal. During the last one decade and prior to the

peace agreements of the last two years, a protracted

power struggle was waged between those who wanted

government to remain within the framework of consti-

tutional monarchy, in which political parties were often

reduced to the status of pawns at the hands of an ob-

durate king who did not seem to comprehend the

niceties of constitutionalism, the Maoists rebels who

promised rule of the people through revolutionary pol-

itics and the monarch who claimed to govern for the

people but retained command of the army in order to

rule ruthlessly with absolute powers.

Finally, in culmination of a process that started in

2005, after lengthy negotiations prior to and after the

peoples' movement of April 2006, resulting in under-

standings and agreements, betrayals and back-outs,

after endless delays for elections caused by various in-

terest groups and political parties, Nepali cast their vote

on April 10 with the fervent hope that the elections

would usher in a polity for crafting a new future for

millions of citizens. In the elections the Maoists got 220

seats out of 601, while the two mainstream parties, the

liberal-right Nepali Congress (NC) and the moderate

left to centrist Communist Party of Nepal (Unified

Marxist Leninist) or UML, bagged 110 and 107 re-

spectively. The rest of the seats went to other parties,

mainly from the terai plains in the south of Nepal bor-

dering India. Before elections, the debate in the Nepali

media and elite political circles was not whether the

Maoists would form the government and how but

whether the Maoists would accept the verdict, the ex-

pectation being that they would perform poorly and

would not accept the outcome. What would happen

next was the main anxiety. The people of Nepal reversed

this pre-election analysis, which proved to be a big dis-

connect with the political reality on the ground. 

Retrospectively, the Maoists always had a consis-

tent basic agenda – forming a republic and abolishing

the monarchy – while the mainstream Nepali Congress

(NC) and CPN (UML) only shifted towards this

agenda under public pressure as it became more politi-

cally expedient and their political future more uncertain.

And since these two parties have not primarily and ide-

ologically been committed to this agenda, there have

been growing concerns after elections as to how these

parties will conduct themselves in the new political

landscape. Lacking in political self-confidence and ac-

customed to being servile to outside interests, these par-

ties may well see the Maoists as a bigger threat to them

than the monarchy and hence may wish to see it con-

tinue as a countervailing force to genuine radical dem-

ocratic politics.

The primary mandate of this election is to fulfil

two basic demands: write a new Constitution and abol-

ish the monarchy. But concerns are growing among the

leadership of these political parties, which engaged with

Maoists to bring them into mainstream politics and

which had never imagined that they would get such a

massive verdict in their favour, that they might be side-

lined by the Maoists and that a more radical and inclu-

sive agenda might prevail, which will break the old

elite's monopoly of social and economic power in the

country. Hence, once again delaying tactics are prevail-

ing. Postponements, delays, negotiations, bargaining –

these acts of political desperation are all symptoms of

the old order trying to retain as much of their power as

possible, even in the face of a mandate that is dramati-

cally different from their objective. King Gyananedra is

busy organising massive religious ceremonies, perform-

ing prayers of propitiation to retain a monarchy, whose

last representative and destroyer he may well be. 

Representatives of all the reactionary forces who

hitherto controlled Kathmandu are trying to regroup,

in a last ditch attempt to thwart the implementation of

the electoral verdict. People in Kathmandu openly say

that these parties will delay government formation and

even when it is formed, they will do their best to desta-

bilise the government and discredit the Maoists.  In the

past, the Maoists have clearly accused Prime Minister

Girija Prasad Koirala and his Nepali Congress of trying

to protect King Gyanendra and warned on various oc-

casions to start a new ‘people's revolt' for the abolition

of monarchy. Now, people see the dawn of a new polit-

ical era and a new multi-party democracy, which was

long awaited. However, under complicated dual system
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that was applied for elections to the Constituent As-

sembly, the Maoists obtained a simple majority in the

240 seats assigned for the first-past-the-post system,

getting 30 odd percent of the popular vote and 120

seats. A total of 335 seats were assigned under the pro-

portional representation system, of which the Maoists

secured  100 seats. In all, they have 220 of the 575

elected seats, with an overall vote share of 36.60 percent

leaving them short of a simple majority in the house

and far short of the two-third majority that is required

for effecting major constitutional changes.

Against this, the Nepali Congress secured only

18.30 percent of the popular vote and the UML 17.14

percent, obtaining, respectively 110 and 107 seats. The

Maoists therefore are the largest single party with the

largest share of the vote, but procedurally they can be

neutralised even if they form the government with the

help of other parties. One political analyst put it as a

verdict "reflective of the spirit of janandolan" or April

2006 revolution, and reflective of the spirit of the In-

terim Constitution which expects the major political

parties to work together towards the framing of the

new Constitution and towards building a new State.

Since the Maoists have more seats in the Constituent

Assembly, it is for them to form the government and

build a coalition. But then the forces of status quo are

also scared that as per the Interim Constitution, a two-

third majority is required to remove a prime minister,

which means that they can’t remove a Maoist prime

minister. The same provision has made it practically im-

possible to remove the incumbent, and hence they are

reluctant to see a Maoist leader occupy that position.

That a section of the Maoists want a presidential form

of government is a different political ballgame alto-

gether. Various unofficial attempts are on to change

procedure. Sections of the Nepali Congress want to

amend the Interim Constitution to enable the Con-

stituent Assembly to remove the prime minister with a

simple majority. By making such attempts, according

to former Finance Minister Devendra Raj Panday, "the

NC and UML are damaging whatever is left of their

political base. First they engaged with Maoists and now

if they think that the Maoists will wither away, they are

discrediting themselves." 

In fact, the Maoists have been challenged and im-

peded at every step by these two main political parities

and other interest groups – feudal, autocratic, bureau-

cratic, military, aristocratic, right-wing Hindu outfits,

royalists, and even sections of civil society and the

media. These obstacles to government formation are

also seen as excuses for bargaining for major portfolios. 

Since it is not possible to form a single party gov-

ernment, the only option is the formation of coalition

with a consensus. In the absence of the required num-

bers and with the active and insidious abetment of ex-

ternal forces, lack of sufficient legal and constitutional

framework, the Maoists are being stopped from form-

ing a government, with even the absurd suggestion

being put forward that the party that obtained exactly

half the number of seats that the Maoists have got

should lead the government. The political situation and

the legal provisions are being interpreted according to

all manner of convenience and interest while the spirit

of basic constitutional, moral and political norms, the

spirit of peace agreements is being violated. 

There is a fear that in this climate of manipulation

the Maoists could become like the UML, which had

long ago abandoned its social, economic and political

agenda, and vision for change in the attempt to come

to power. While all agree that Maoists have to be flexi-

ble and make a number of compromises, there are deep

underlying fears that they might sway off  the bound-

aries of their defined political vision. The Maoist lead-

ership has already made it clear that it will work with

private business and industry, seek private investments,

work with donors like the World Bank and Asian De-

velopment Bank and seek engagement with the inter-

national community, particularly India. It is

understandable that pragmatically the Maoist leadership

is aware of its own limitations and of the ground reali-

ties, especially when they are short of the required ma-

jority. But then, there are tremendous expectations from

the people who voted for them.  They have chosen the

Maoists as an alternative force of social change and, in-

deed, peace.

They have to try hard to learn some of the rules of

the new game they find themselves playing, to negoti-

ate with the reality and at the same time remain true to

their social and economic agendas which have cata-

pulted them to the proximity of power from the dense

heat of the underground. As the political bargaining,

accusations and counter accusations go on among the

major political players in Kathmandu, nobody should

forget that the spirit of the April revolution is still lin-

gering in the hearts of the Nepali people.

— May-June 2008
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New Eyes for New Burma
Democracy to Burmese is not a one dimensional, monochrome animal
to be admired in a glorified zoo but a multi-coloured bird set to fly free
for all to savour and see. In Burma it's not just elections but also
environment, gender, race, diversity and the big 'realpolitik' stuff.

sat ya  sag a r

If sheer sacrifice of body, mind and soul for a noble cause were
convertible into hard currency Burma's legions of pro-democracy
warriors would be among the richest citizens in the world. How-
ever, in reality Burmese happen to be among the poorest on the
planet which is only a reflection of how money, historically, has
always been a measure of dead, inanimate property and not of

breathing people and the living processes they create. And yet, for all their
great sacrifices the saga of the Burmese struggle for democracy seems to
run like an old horror movie one that has been seen too many times before.
A copybook, brutal dictatorship facing against classic people's uprising-
producing lots of pain and suffering but too few victories for the latter.

Why aren't the Burmese people winning in their battle for democracy and managing to bring

about regime change despite all their valiant efforts? What will it really take to achieve a transition

to democracy in this seemingly hapless nation stuck for decades under one of the most brutal rul-

ing classes in modern times?

The record is so dismal that some Burma watchers have glibly predicted that it is difficult to

think of the country's future without the military handling the levers of power in one way or the

other. Even worse, they claim the country will fall apart if the military is not in the driver's seat

or at least close enough to bark orders. 

I think they are completely off the mark with their grim prognosis, misled among other rea-

sons, by their simplistic equation of democracy with parliamentary elections and a handful of its

associated institutions. A better understanding of the Burmese experience really lies in going be-

yond short-term, media-driven notions of success and failure of mass movements.

In fact, the good news that is crying out to be recognised today is that Burma's brave activists -

—despite repeated setbacks—are forging through their struggles the foundations of a democratic

society that may well go on to become Asia's finest. A more nuanced view of the history of democ-

racy around the world shows that the long-term prospects of building a genuinely democratic

Burma appear extremely promising for a variety of reasons. The first and foremost one is simply

the participation of more and more ordinary Burmese in the fight for democratic rights even if

the price means certain imprisonment, injury or even worse — brutal murder. The recent demon-

strations in Burma against the military regime, that saw several hundred thousand people hit the

streets in towns and cities across the country, were carried out under some of the most politically

repressive conditions in the world. While Buddhist monks were at the forefront the movement

really derived its power from the support extended by citizens from all walks of life.
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In contrast, almost a century ago, the first stirrings

of revolt against British colonial rule involved only a

handful of Buddhist monks and student activists. Later

in the thirties and forties while Burma's legendary

'thirty comrades', led by Aung San Suu Kyi's father Gen-

eral Aung San, steered their nation to independence

from both British and Japanese rule, all this was done

with little participation from the bulk of the 

population.

In 1948, when Burma became a free nation, the

deeply authoritarian structures of both feudal, tradi-

tional society as well as the newly imported machinery

of the nation-state remained unchallenged by both lead-

ership and ordinary citizens alike.

This combined with the weakness of the anti-colo-

nial struggle and the resulting absence of a democratic

political culture meant that despite adoption of multi-

party elections Burmese democracy and the institutions

it spawned were on shaky, slippery ground. 

By 1962, using the excuse of 'preserving national

unity', following demands by Burma's ethnic minorities

for greater autonomy, the Burmese military managed

to take over the young nation. Since then it has tightly

held on to power through a mix of high intrigue and

naked force. 

The military dictatorship has not had an easy time

all these years though. Apart from inheriting the armed

insurgencies led by the Burmese Communist Party and

various ethnic rebel groups in the hills and forests, the

junta has faced wave after wave of protest from student

activists in the urban areas.

The biggest uprising till date was of course the one

in 1988 that unfortunately for all its intensity failed to

dislodge the regime from power. The dictatorship was

however forced to hold national elections in 1990,

which they lost by massive margins, underlining their

complete lack of legitimacy forever.

It is true the military rulers managed to claw their

way back and recoup some losses since then, thanks

mostly to external support from the ASEAN group of

nations, China and others interested in the loot of

Burma's treasure trove of natural resources. The cease-

fire agreements signed with various ethnic rebel armies

following the break up of the Burmese Communist

Party also brought some respite to the regime.

But, all this while opponents of the Burmese junta

were not sitting idle widdling their thumbs. While the

latest round of demonstrations in Burma has been

dubbed as being 'spontaneous' by the media in reality

preparations for the showdown have been on for

months if not a few years.

Under very difficult circumstances thousands of

young and old activists have been carrying out propa-

ganda and organisational work within the belly of the

beast in myriad ways helping achieve — bit by bit- what

Aung San Suu Kyi famously called 'Freedom from Fear'.

There has been of course the clever use of new

technologies such as mobile phones and the internet

but some of the methods used—like invocation of black

magic curses or spreading of subversive jokes about the

junta—are difficult to understand as 'political activity'

by many outsiders. Within Burma though they find res-

onance among ordinary folk and manage to rattle the

highly superstitious and image-conscious military

rulers.

Last year in October, for example, the 88 Genera-

tion Students led by the legendary Min Ko Naing

launched the 'White Expression' and called for 'national

reconciliation' and the freedom of all political 

prisoners.

As part of the campaign, students urged the

Burmese people to show their support by wearing

white clothes, or, at least, white handkerchiefs, white

triangular brooches or badges. 'Whiteness' represents

purity, sincerity, honesty and altruism in Burmese 

culture.

''Burmese students have been at the forefront of the

democratic struggle generation after generation. We

have been sincere, honest and altruistic in our struggle

on behalf of all the ethnic peoples of Burma. With this

'whiteness' that we urge the people of Burma to work

for national reconciliation,'' declared the group.

As the blog site 'Burma Digest' noted, the adoption

of the colour white was tactically significant since

schoolboys and girls wear white shirts and blouses in

Burma.  The members of the junta's political party, the

Union Solidarity and Development Party, also favours

white. The laymen who dwell in Buddhist monasteries

are clad in white robes. The campaign in that respect

was nothing short of  'the re-appropriation of whiteness'

by the students for their good cause.

The call for 'national reconciliation' showed the po-

litical astuteness of the former student activists who

later were also at the forefront of the agitation against

hikes in fuel prices that triggered off the massive

protests in September this year.



1 5 .  s O u T H  A s i A 479

Outside Burma thousands of Burmese political ex-

iles spread to different corners of the globe have also

been working tirelessly towards the liberation of their

country. Apart from contributing funds for the upkeep

of their families back home many of them are 

instrumental in funnelling information, ideas and inno-

vative means of dissent within the isolated Burmese 

population. 

Their activities and presence overseas has popu-

larised the Burmese struggle for democracy among or-

dinary people everywhere and made it one of the

globe's topmost causes today. The phenomenal good-

will they have earned and enjoy from people around the

world is itself enough to see a future democratic Burma

through to the 22nd century. (Not accounting for sur-

vival of our species due to global warming of course!) 

Those who claim there is a shortage of manpower

to run Burma after the military regime is toppled

should see for themselves how hundreds of young

Burmese activists have been training over the years in

disciplines ranging from medicine and engineering to

journalism and fine arts.

This is apart from the rich experience they have al-

ready gained by simply living in foreign lands amidst

alien cultures, picking up new skills, absorbing the best

and diversifying their vision of life, economy and 

politics.

On another front, one more great achievement of

the Burmese pro-democracy movement has probably

been the coming together of mainstream ethnic Bur-

man activists with those from ethnic minorities fighting

against the centralised nation-state created after inde-

pendence from colonialism. In countries like India,

with an even larger ethnic and cultural diversity, some

semblance of national unity was possible only because

of the popular and widespread mass movements against

British rule—a trend missing in pre-colonial Burma.

Both in 1988, when ethnic rebel groups welcomed

and sheltered Burmese student activists, and in the Sep-

tember 2007 uprising when they extended full support

to the cause of Burmese protestors there has been a

valuable strengthening of ties. While differences do re-

main in their visions of what a future Burma will exactly

look like, the process of shared participation in struggle

against the military regime is creating spaces for dia-

logue quite unimaginable a couple of decades ago.

But of all the achievements of the Burmese struggle

listed so far the most valuable one has been a deeper

and richer understanding of the concept of democracy

itself.

Today when an average Burmese activist talks of

democracy he or she does not simply refer to the re-

placement of an unelected regime by an elected one.

They understand—from bitter experience—it is not so

much about who wields state power but how and on

whose behalf it is exercised.

Democracy to them is not a one dimensional,

monochrome animal to be admired in a glorified zoo

but a multi-coloured bird set to fly free for all to savour

and see. It is not just elections but also environment,

also gender, also race, also diversity and not just about

the big 'realpolitik' stuff but the little things in life that

make it worth living.

That is why there is no one overarching Burmese

pro-democracy movement but thousands of them walk-

ing, talking, fighting, declaring little republics of free-

dom wherever, whenever the opportunity arises. 

And that is why those who are fixated with finding

the climax of this long running saga should consider

getting a new pair of eyes to witness the birth of

Burmese democracy—cell by cell, nerve by nerve. We

can already hear the baby crying, surely its smile cannot

be too far away.

— November-December 2007



Red Tibetan
Despite being a diehard Communist, Phunwang has been in and out of
Chinese prison because he is a Tibetan as well. Once he was privileged
to be an interpreter and more between the Dalai Lama and Chairman
Mao. He has suffered, yet his goodwill cuts across Beijing and Lhasa.

a n a n t  K  a s t h a n a

World knows little about the communist Tibet pro-
duced and certainly not much about Bapa
Phuntso Wangye alias 'Phunwang', one of the
most important Tibetan revolutionary figures of
the 20th century. Born in 1922, Phunwang grew
up in a region inhabited mainly by ethnic Ti-

betans but not considered part of 'political' Tibet. During his schooling in
Nanjing, the capital of China under Guomindang, he developed an incli-
nation towards the writings of Marx, Lenin and Stalin.  There he founded
a secret Tibetan Communist Party and in his early days resisted Chinese
domination over his homeland through guerrilla techniques. In 1949, when
communists took control over China, he merged his independent Tibetan
Communist Party with Mao's Chinese Communist Party. He was the trans-
lator for the young Dalai Lama during his famous 1954-55 meetings with
Mao Zedong. In spite of his devotion to socialism and staunch faith in the
Communist Party, Phunwang's persistent commitment to the welfare of Ti-
betans and strong advocacy for the interests of Tibetan nationality made
him a suspect in the eyes of Han Chinese party colleagues. In 1958, he was
secretly detained then imprisoned for 18 years in solitary confinement.
From 1985 to 1993, Phunwang served as a deputy director of the Nation-
alities Committee of the National People's Congress and was an advisor to
the 10th Panchen Lama. In 1990, Tibetan People's Publishing House pub-
lished his major study New Explorations of Dialectics that attracted wide ap-
preciation throughout China. This led to a conference focusing on his
works. In his late 1980s, he continues to work with Chinese government
and holds a good reputation even among most anti-communist Tibetans.

Devastation of Tibet under communist rule, is often described and explained in a dominant

context of struggle between two opposing ideologies based on religion and atheistic communism

but with Phunwang, Tibet as he describes 'Tibetan nationality' stands as a victim of 'Han majori-

tarianism' for which he claims there is no scope under Marxism. In 1979, in a conversation with

a delegation sent by the Dalai Lama, Comrade Phuntso Wangye declared, "I was and am still a

communist who believes in Marxism… I am a communist, true, but I was also in solitary con-

finement in a communist prison for as long as 18 years and suffered from both mental and physical

torture" but then he does not blame party, at all, rather he says, "I was put into prison by people
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who executed the laws, broke the laws and violated

party discipline and the laws of the country." Prominent

Tibetans, of course in exile, accuse him of being a 'Red

Tibetan' who led the 'Red Han' into Tibet and he, un-

hesitantly admits, "To be accurate, I led the People's

Liberation Army. I was the Tibetan who guided the

people, who in the words of Chairman Mao, were there

to help the Tibetans - the brotherly Tibetans - to stand

up, be the masters of their homes, reform themselves,

and be engaged in construction to improve the living

standards of the people and build a happy new society.

But I never meant to lead the Han people into Tibet to

establish rule over Tibetans by the Han people." Few

months back in July 2007, in Beijing, he accused Chi-

nese government hawks of closing the door on dialogue

with the Dalai Lama and misleading the leadership

about the exiled Buddhist monk's influence.

Contemporary discourse on Tibet tends to depict

realities in black and white, where all the Tibetans are

oppressed and the very term 'Chinese' stands for 'op-

pressor' but Phunwang differs on such bland categori-

sation. He wants the world to believe that there were

people in China who wanted to help Tibetans as broth-

ers and that he made alliance with such brotherly Chi-

nese only, not with Hans who wanted to rule over

Tibet. He was a staunch communist who thought that

the people whom he is   helping to enter Tibet will be

as staunch communists as himself and, therefore, would

help creating a new Tibet as they did in case of China. 

Phunwang, an admirer of Dalai Lama's Middle

Way Approach, continues to speak out for Tibet intel-

ligently and forcefully without fear and holds a view

that there are no major differences between the Dalai

Lama, who wants autonomy, and the Chinese govern-

ment, which cherishes national unification. In an inter-

view with Melvyn Goldstein in 2002, Phuwang

describes, "First, in the decade between 1939 and 1949,

we struggled to achieve progress and development for

the Tibetan nationality, social reforms in Tibet, the hap-

piness of the Tibetan people, and the reunification and

liberation of the entire Tibetan nationality. Although

we did our best, under the prevailing historical condi-

tions, we failed to make much progress. After the new

China was founded in 1949, I continued to work un-

waveringly for the progress and development of the Ti-

betan nationality through new channels, in new ways,

and with new methods under the new historical condi-

tions…I believe that under today's historical conditions,

Tibetans and other minority nationalities should unite

with the powerful Han nationality for their mutual ben-

efit. This has been my basic point of view since the

founding of new China."

He accuses 'Wrongful line of Leftism' for causing

harm and destruction to Tibet and its unique culture in

the late 1950s but all his defence of 'Real communism'

goes unattended and unappreciated by exile intellectuals

who perceive Phunwang as a traitor. "Therefore, if the

essence and goal of our guiding the Han into Tibet was

for the Han people to rule the Tibetans or that the Han

themselves wanted to rule the Tibetans, we would have

been traitors to Marxism and traitors to the Tibetan Na-

tionality and people," says Phunwang in a powerful re-

buttal of accusations made against him. 

Gelek Namgyal, a from Tibetan Parliamentary and

Policy Research Centre, New Delhi on being asked to

describe Phunwang's general reputation among Tibetan

in exile says, "He is a Tibetan nationalist who wanted

to reform feudal system in Tibet." 

There is no doubt that story of 'Phunwang' gives

wonderful perspectives and insights about Tibet's oc-

cupation by communist forces and what actually went

wrong. "Phunwang sees China as a multiethnic state

where large minorities like Tibetans constitutionally

have the right to cultural, economic and a modicum of

political autonomy, and should be considered equal in

all ways to the Han (majority ethnic) Chinese. The

issue for Phunwang is not that Tibetans demand to sep-

arate from China, but that they want the Han Chinese

to treat them as equals. And it was to say this to people

in China and throughout the world, that Phunwang

took a great risk and gave me interviews over many

years," says Melvyn Goldstein. He exposed Phunwang

to the modern world by his wonderful biographical

book on Phunwang A Tibetan Revolutionary: The Polit-

ical Life and Times of Bapa Phuntso Wangye written with

the help of Wiliiam Siebenschuh and Dawei Sherap. 

In spite of growing curiosity about the life and per-

sonality of Phunwang, he by and large remains a con-

troversial figure in Tibetan world, whose loyalty

towards Tibetans is often disputed on the grounds of

his contribution in facilitating Chinese occupation 

over Tibet. 

— September-October 2007
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Rangzen!
Despite gobbling up Tibet, China has failed to break the
spirit of the Tibetans emanating from a rich spiritual
tradition. The task before those who remain in Lhasa, or
who took flight, is to rebel instead of getting lured by sops
like autonomy. Tibetans want Rangzen: independence.

Ja m ya n g  n o r B u
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There is a rare and defining moment in human history
when a crushing and seemingly permanent tyranny re-
veals on the surface of its implacable structure the first
tiny cracks of impending collapse — allowing the faint
stirrings of hope in the hearts of long oppressed peo-
ples and subjugated nations. Such a transition was

heralded in Eastern and Central Europe and parts of Central Asia by
the fall of the Berlin Wall. For the people of Tibet such a moment may
be at hand. China's economic boom has created enormous and irresolv-
able problems and conflicts that are tearing at the fabric of Chinese so-
ciety and undermining the Communist regime. Endemic official
corruption, desperate peasant uprisings, large-scale labour unrest, harsh
religious repression, ever-widening economic disparity, ecological dev-
astation (of apocalyptic magnitude), absence of independent courts and
the almost non-existence of civil society, have been the cause of over
83,000 demonstrations and riots (according to official Chinese govern-
ment reports), many violent, all over China in the year 2005. Through
the first eight months of the next year (2006), the reported number of
incidents of such public unrest has already exceeded 1,00,000.

In recent years, certain senior members in the Communist leadership have reportedly

expressed their misgivings about what might happen in 2008 when hundreds of thousands

of foreign visitors and the world media descend on Beijing for the Olympic games. According

to a well-placed observer of the Chinese scene, this situation could provide an unprecedented

opportunity to the voiceless, the dispossessed and the oppressed of China (peasant groups,

clandestine labour organisations, underground churches, secret religious societies and dissi-

dent groups) to express and demonstrate their grievances before the eyes of the world.

At such an important turning point in Asian history, it is vital that Tibetans do not hes-

itate or weaken their commitment to the struggle for independence. It is also crucial that Ti-

betan friends and supporters, and also the world at large, realise the absolute necessity of

Rangzen for the survival of the Tibetan people and their civilisation, and appreciate how this

claim for an independent homeland is eminently reasonable, moderate and just.   

origins oF tiBetan identity 

Few people in the world are so distinctly defined by the kind of land they live in as the Ti-

betans. Tibetan national identity has not just been created by history, nor only by religion,

but has its roots deep in the Tibetan land. Tibetans are people who live, and have always

lived, on the great Tibetan plateau, high above and apart from the rest of the world. The

passage to Tibetan-inhabited areas from the surrounding lowlands of Nepal, India and China

is not only unmistakable and dramatic but clearly a transition to a unique world. 

Tibetan identity is so rooted in the land that Tibetans of the past regarded the major

mountains of their own specific regions, Yarla Shampo of Yarlung, Amnye (grandfather)

Machen of Amdo, Nyenchenthangla of the Northern Plains, Khawa Loring and Minyak

Ghangkar of Kham, and many others, as their ancestors or ancestral deities. This belief far

predates the legend of the compassionate monkey ancestor of the Tibetans, which is probably

a later Buddhist innovation. The worship of these mountains, which Tibetans still faithfully,

but somewhat unconsciously, perform in their routine sangsol (smoke offering) and lungta
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(wind horse) ceremonies, is the original expression of

Tibetan nationalist identity, according to the distin-

guished Tibetan scholar, Samten Karmay. 

Few other people are so specifically identified by

geography or climate except perhaps for Eskimos,

Bedouins, Polynesian Islanders and the Bushmen of the

Kalahari. But very early in their history Tibetans man-

aged to transcend this merely environmentally defined

existence to create a powerful national identity through

the unification of the various kingdoms and tribes

throughout the plateau. The sense of wonder and pride

that these first inhabitants of a united Tibet felt for their

new nation and empire is evident in this ancient song

on the manifestation of Tibet's first emperor:

This centre of heaven,

This core of the earth,

This heart of the world,

Fenced round by snow-mountains,

The headland of all rivers,

Where the peaks are high and the land is pure,

A country so good,

Where men are born as sages and heroes,

And act according to good laws

A land of horses ever more speedy… 

Though the imperial period of Tibetan history

ended around the tenth century, its legacy of nation-

hood was permanent. Later monarchs consciously drew

inspiration from the imperial age in their efforts to cre-

ate a united and free Tibet.  Jangchub Gyaltsen (1302-

1364) of the Phamodruba dynasty overthrew Mongol

rule in Tibet (over a decade before the Mongol Yuan

dynasty ended in China) and ushered in a golden age

that Tibetans call "Gamu Ser Khor", since the land was

so safe and peaceful it was said that an old woman car-

rying a sack of gold could pass without fear from one

end of Tibet to the other.  The Great 5th Dalai Lama

(1617-1682) reunited Tibet, from the regions of Ngari

in the west, to Dhartsedo in the southeast and Kokonor

to the northeast, for the first time since the collapse of

the Tibetan Empire in the 9th century.  More recently,

the Great 13th Dalai Lama's (1876-1933) untiring and

monumental struggle to regain and later defend Tibetan

independence was no less an expression of this heritage

of national freedom that Tibetans have maintained

throughout their history.  

LegitimaCy oF independenCe

It is absolutely essential that we Tibetans understand

how longstanding and legitimate our claims to nation-

hood are. Many nations in this world are, in a sense,

largely products of history. The United States, Canada,

and Australia do not, in a true sense, derive their na-

tional origins from the land, as Tibet does. Other coun-

tries such as Kuwait, Jordan, Singapore, and many

African states are creations of western colonial policy,

or from the debris of colonial rule. More recently, out

of the collapse of the former Soviet Union, countries

like Belarus, Turkmenistan, Uzbekistan, Kazakhstan,

etc. - which never existed as nations before, have come

into being.

In light of international attention to that part of

the world, one might add that there had never been a

Palestinian nation. What you had, historically, was a

sub-province (vilayet) of the Ottoman Empire that later

became a British protectorate.  Iraq too is a nation cob-

bled together by Britain after World War I out of three

vilayets of the defeated Ottoman Empire: Mosul, Bagh-

dad and Basra. The intractable and violent divisions in

that country today: sectarian (Shia v Sunni), ethnic

(Kurd v Arab) and tribal (Tikriti v others), reveal the

tenuous nature of the union. 

This is not to argue that Tibet has any more right

to exist as a nation than these states and territories just

mentioned - after all, it is the natural and fundamental

right of all peoples to determine their own way of life -

but to underline the fact that Tibet's status as a nation

is as legitimate, if not more, than that of any other

country in the world. That we did not join the League

of Nations or the United Nations, or that some big

powers did not recognise Tibet as a nation, because

they did not want to jeopardise their trade links with

China, does not detract from this legitimacy. 

Trade with China is in fact the overarching reason

why Britain and the United States have in the last two

centuries refused to support, even acknowledge, the fact

of an independent Tibet. No less an authority than Sir

Charles Bell "the architect of British policy in Tibet" af-

firmed this in the 1930s: Britain and the United States,

and probably most of the European nations, regard

Tibet as being under Chinese rule … besides, we are al-

ways being told about the vast potentialities of trade

with China. To my recollection we were told this fifty

years ago, but during those fifty years no such vast po-

tentialities has materialised; the potentialities are still
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no more than potentialities. However, the foreign na-

tions wish to gain a good share of this trade, and to that

end try to please China. But it is an outrage that they

should sell Tibet in order to increase their own com-

mercial profits in China.

The fact that Tibet has, for periods of its history,

been conquered by foreign powers or that some Ti-

betan ruler used foreign military backing to gain polit-

ical control of the country makes no difference to its

rightful status as a free nation. Even when Tibet's po-

litical and military power had declined considerably in

the 18th and 19th centuries and a degree of Manchu

rule was exercised over the country, the uniqueness of

Tibet's civilisation and its racial and national identity

was recognised by people all over Asia, not least by the

Manchus themselves, who only appointed Manchus

and Mongols of high birth as their commissioners in

Tibet, never a Chinese. In fact, Manchu relations with

Tibet were handled by the Li Fan Yuan (one of the two

'departments' of the Manchu 'Foreign Office'), which

also handled relations between the Manchu court and

Mongol princes, Tibet, East Turkistan (Xinjiang) and

Russia.

Buriats and Kalmucks in Russia, and millions of

Mongols regarded Tibet and especially its capital,

Lhasa, as the centre of their culture and faith. The Russ-

ian explorer Prejevalsky in 1878 sent a memorandum

to the Geographic Society and the War Ministry in

which "… he drew a picture of Lhasa as the Rome of

Asia with spiritual power stretching from Ceylon to

Japan over 250 million people: the most important tar-

get for Russian diplomacy."

There is probably no country in the world that has

not at one time or another been under the rule of an-

other. Few, if any, of the UN member states could claim

independent statehood if they had to demonstrate a his-

tory of continuous and uncompromised independence.

As the Irish delegate pointed out in the 1960 UN de-

bate on Tibet, most of the countries in the General As-

sembly would not be there if they had to prove that

they had never in the past been dominated by another

country.

Britain was for nearly four hundred years a part of

the Roman Empire. Russia was under the Mongols for

well over two centuries, and of course the United States

started off as a British colony. China itself was ruled

both by the Mongols and Manchus, and repeatedly de-

feated in war by the Tibetans, who even captured and

briefly held the Chinese capital of Chang An in 763

A.D. And lest we forget, a large part of China was

under Japanese occupation earlier last century. 

inside tiBet noW

There is probably no place in the world  (except possi-

bly for North Korea) controlled in the Stalinist police-

state method like Tibet — most noticeably Lhasa city.

To a great extent this grim reality is overlooked by west-

ern tourists and even naive exile-Tibetan visitors, too ig-

norant of the chameleon qualities of the Chinese

totalitarian system, and impressed, in spite of them-

selves, by the scale of China's brave new capitalist soci-

ety — and possibly sometimes tempted by the

opportunities.  Visitors to present day Tibet, including

Western Tibet 'experts', encountering a population

going about its daily business and not expressing open

defiance of Chinese occupation, and then concluding

that Tibetans are satisfied with the status quo, invariably

fail to take into account the realities of life under Com-

munist Chinese rule. Vaclav Havel has tellingly de-

scribed the double personae that people living under

coercive and repressive regimes adopt with regard to

their intellectual, social and political behaviour. Put

bluntly, in a state that penalises people for holding

'wrong' opinions, not only are visitors unlikely to be-

come aware of the true feelings of the people, but even

the State itself would be ill equipped to take an accurate

reading of those opinions. 

In 1979, the Chinese authorities were stunned by

the overwhelming emotional reception accorded to the

Dalai Lama's emissaries when they arrived in Lhasa.

The authorities appear to have actually believed, at

some level, that only a 'handful' of Tibetans supported

Rangzen, until the problem forced the authorities to

take repressive measures well beyond a basic restoration

of order.

Behind the tawdry facade of concrete buildings,

discos, karaoke bars, whorehouses, nightclubs and ho-

tels, the Chinese Government's chillingly unambiguous

'Merciless Repression' (1988), 'Strike Hard' (1996,

2001 and 2004) and 'Fight to the Death' (2006) cam-

paigns are being rigorously implemented. The People's

Liberation Army, forced labour camps (laogaidui), State

psychiatric units (ankang), the Public Security Bureau

(gongan), the People's Armed Police and the 'mutual

watch' system (danwei), implemented through work

units, re-education teams, neighborhood security
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watches and ubiquitous informers, all operate freely and

openly. They are unfettered by anything remotely re-

sembling independent courts, a free press, civic bodies,

independent watchdog organisations, moral or reli-

gious voices, nor the presence of a single representative

of the world media. Even in the worst governed coun-

tries on this planet one usually finds some such institu-

tion or the other, frustrating, if not preventing the

absolutism of tyranny that Chinese leaders practice with

impunity in Tibet.

In May 2006, Zhang Qingli, Communist Party

Secretary of TAR, announced his 'Fight to the Death'

campaign against the Dalai Lama. Tibetans, from the

lowliest of government employees to senior officials,

have been banned from attending any religious cere-

mony, from entering a temple or monastery or keeping

private chapels, altars or religious images and objects in

their homes. Previously only party members were re-

quired to be atheist. Patriotic education campaigns in

the monasteries have been expanded. Tibetan officials

in Lhasa as well as in surrounding rural counties have

been required to write criticisms of the Dalai Lama.

Senior civil servants must produce 10,000-word essays

while those in junior positions were required to write

5,000-character condemnations. Even retired officials

are not exempt. 

This year during the Buddha Purnima (sagadawa)

festival school children and Tibetan officials were pro-

hibited from performing the circumambulatory walk

around Lhasa's via sacra, the Lingkor. To ensure com-

pliance party secretary Zhang Qingli ordered that

schools remain open on Sundays during the festival pe-

riod and had security personnel make spot checks on

the homes of state employees. But in defiance of Com-

munist Party diktat the Lingkor circuit was packed with

shoulder-to-shoulder crowds of worshipping Tibetans

from all walks of life. It was observed that a number of

those performing the circuit, presumably officials, had

their faces hidden behind mufflers, surgical masks, dark

glasses and hats pulled low. 

Inside Tibet, after decades of soul-destroying Com-

munist indoctrination and one of the most cruel and

unrelenting systems of repression in the world, the Ti-

betan hope for independence, Rangzen, still stubbornly

refuses to be crushed. Though large-scale demonstra-

tions are not possible right now, a steady stream of

courageous individuals, nuns, monks and lay people,

have through the months and years, raised the forbid-

den Tibetan national flag, put up anti-Chinese posters

and cried out in public for Rangzen. On October 2,

2003, Nyima Dragpa, a 20-year-old Tibetan monk

from Nyitso monastery, died in prison from being re-

peatedly tortured. He was serving a nine-year sentence

for 'splittist' activities - for putting up posters calling for

Tibetan independence. On 3 September 2006, at the

busy Barkhor Street in Lhasa, a lone 23-year-old Ti-

betan monk staged a short demonstration calling for in-

dependence in Tibet. Within minutes, he was dragged

away by Chinese security personnel. In these and hun-

dreds of other similar cases it might be noted that the

watchword, the rallying cry was always, without excep-

tion, "Rangzen".

Why rangzen is essentiaL

It can be argued that some countries have been part of

other nations and empires and have not only managed

to survive but in some cases have even benefited from

foreign rule - the most obvious example being, of

course, Hong Kong under Britain. But even China's

most ardent supporters will concede that Chinese rule

in Tibet has been nowhere as visibly successful or even

comparatively humane and liberal as Britain's in Hong

Kong.

Yet even relatively benign foreign rule appears on

the face of evidence to be detrimental to the culture and

morale of the native people. Australia and Canada are

developed countries with rich economies and various

democratic institutions to protect the rights of their

people, including (at least these days) their indigenous

populations. But many of the native people in these

countries are demoralised, stricken with poverty and

disease and victim to alcoholism and despair; a situation

disturbingly similar to what is beginning to happen in-

side Tibet.

It seems that the only way to survive under foreign

rule with any self-respect is by constantly defying the

oppressing power and maintaining the hope of eventual

freedom. Even the respect of your conqueror is granted,

it seems, only if you resist his tyranny. Of all the mil-

lions of Native Americans who suffered and died under

the injustice and violence of the white man, only the

names of great war-chiefs as Geronimo, Crazy Horse

and Sitting Bull are still remembered with respect by

Americans. Those native leaders who tried to live peace-

fully under the white man and went to Washington DC

to submit to the 'Great White Father' are forgotten. 

486 A  C O M B A T  L A W  A N T H O L O G Y



George Orwell, in one of his newspaper columns,

reflected on the fact that though the ancient civilisations

of Mesopotamia, Egypt, Greece and Rome had rested

entirely on slavery, in the same way as modern society

depended on electricity or fossil fuels, we cannot recall

the name of a single slave, except perhaps for Spartacus.

And we remember him '…because he did not obey the

injunction to 'resist not evil', but raised violent rebel-

lion'. 

The hope for any kind of autonomous status under

China is not realistic because it assumes that the Chi-

nese system is flexible or tolerant enough to accommo-

date different political or social systems within it. One

can envisage autonomous areas within, let us say, India,

because of its genuine, functioning multi-cultural and

multi-racial makeup. Democratic institutions in India

as the constitution, independent judiciary, free elections,

free press, civic bodies, independent watch dog organ-

isations and moral and religious voices serve in a variety

of ways to deter government or majority exploitation

or repression of minorities. The Chinese political sys-

tem is, by its inherent nature, unable to do anything of

the kind.  The Chinese leaders are as much victims as

their people of a long and oppressive cultural and po-

litical legacy — what a leading Australian sinologist,

W.J.F. Jenner, has termed  'the tyranny of history' —

which has paralysed the realisation of positive funda-

mental changes in Chinese society and politics. Jenner

raises "…the dreary possibility that China is caught in a

prison from which there is no obvious escape, a prison

continually improved over thousands of years, a prison

of history - a prison of history both as a literary creation

and as the accumulated consequences of the past".

The 'one nation, two systems' granted to Hong

Kong was an exception, agreed upon because the deal

was advantageous to Beijing. If China had not made

that concession it would have probably damaged inter-

national confidence in Hong Kong's economy and

caused a major financial problem in China. In the years

following the Communists took over, journalists, radio

talk-show hosts, political-satirists, lawyers and other

voices of democracy in Hong Kong have been system-

atically harassed and intimidated with threats of vio-

lence and death-threats in an increasingly 'suffocating'

political atmosphere. Many have left Hong Kong. The

Basic Law that was supposed to guarantee the ex-

colony's freedom has been effectively neutered and the

island's Parliament and executive brought under Bei-

jing's control.  Unlike the citizens of Hong Kong, Ti-

betans passionately feel they are different in every way,

culturally, racially, linguistically and even temperamen-

tally, from the Chinese. Economic improvement in the

lives of Tibetans in Tibet, even if it did happen (which

it hasn't in a meaningful sense) would not significantly

alter their feelings in this regard. It must be remem-

bered that the Lhasa demonstration of 1987 occurred

at a time when the economic situation in Tibet had im-

proved markedly compared to the preceding period.

The Tibetan attitude in this matter is best expressed in

this excerpt from a dissident document that was circu-

lating in Tibet in the late eighties:

If (under China) Tibet were to be built up, the liveli-

hood of the Tibetan people improved, and their lives so

surpassed in happiness that it would embarrass the deities

of the Divine Realm of the Thirty-Three; if we were really

and truly given this, even then we Tibetans wouldn't

want it. We absolutely would not want it. 

Why give up noW?

There is certainly no denying that the situation inside

Tibet is grim, especially when we take into account the

fact of Chinese population transfer to Tibet, and its ac-

celeration since the completion of the new railway. But

the standard argument by proponents of the Dalai

Lama's Middle Way policy, that to prevent Chinese im-

migration we must give up the freedom struggle and

live under Chinese rule, is demonstrably false. Has any-

one in the Chinese leadership or bureaucracy remotely

suggested that they might reconsider their population

transfer policy if Tibetans gave up their claim to inde-

pendence? If the freedom struggle was abandoned and

the situation inside Tibet were to become peaceful and

settled, then Chinese immigration to Tibet would def-

initely increase – far more than has happened in the last

five years. And it does not require any profound under-

standing of international law to appreciate that if the

Dalai Lama and the Tibetan government-in-exile ac-

cepted Chinese sovereignty over Tibet, then China's

population transfer to Tibet would, in a definite and

complete sense, become legitimised in the eyes of the

world.

The only way to resist Chinese immigration is by

intensifying the freedom struggle and destabilising the

situation inside Tibet to a degree where foreign in-

vestors, Chinese entrepreneurs and job seekers would

not regard Tibet as a tolerable location much less a prof-
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itable one. Even if Tibet's independence cannot be re-

alised in the immediate or near future, what must be

established in the eyes of the world is that the Tibetan

plateau is an actively 'contested' area, and that the issue

of Tibetan independence is far from closed.

Yet no matter how grave the fact of Chinese immi-

gration into Tibet, we must bear in mind that this is

not an entirely irreversible situation. Stalin forced large-

scale immigration of Russians into small non-Russian

nations as Lithuania, Latvia and Estonia. In 1939, the

combined population of these three states numbered

about six million, about that of Tibet's. Stalin also exe-

cuted thousands of the native people and deported hun-

dreds of thousands of others to Siberia. It was generally

thought in the world then that these nations were fin-

ished. In the fifties, sixties and seventies the very exis-

tence of these countries seemed to have been eradicated

from human memory, in spite of the fact that the offi-

cially recognised representatives of those countries

maintained their presence in London and New York.

Even the Nobel prize-winning Polish writer, Czeslaw

Milosz, born and educated in Lithuania, and speaking

out for the Baltic people in the concluding chapter of

his book The Captive Mind,  leaves a lingering and sor-

rowful impression that, like the Aztecs wiped out by

the Spanish conquistadors, the history of these Baltic

nations had come to an end. 

But after the collapse of the Soviet Union these

three small nations became independent. Though these

states still have considerable Russian populations, they

are not the absolute threats to the survival or integrity

of these nations as it was once thought they would be.

The thing to bear in mind is that these small nations,

once believed to be completely eradicated by Soviet to-

talitarianism and Russian immigration, are now free

countries - flying their ancient flags, speaking their own

languages and living in freedom.

Tibet never disappeared quite so completely as the

Baltic States, even during our worst period under the

Chinese. And right now, in spite of the cynicism of gov-

ernments and business interests everywhere, Tibet does,

in one way or another, continue to draw people's atten-

tion worldwide. Certainly, it is not always the kind of

attention we want. Nevertheless, there is some aware-

ness of Tibet's situation throughout the world and often

concern for its plight. If there was a period when we

might have had a passable excuse for giving up, it

would be the sixties and seventies, when it seemed that

International Communism and Chinese control of

Tibet would go on forever, in sæcula sæculorum; and

when most intellectuals and celebrities in the free world

appeared to be besotted with Communist China and

the thoughts of Chairman Mao.

Right now, the attention and sympathy that Tibet

enjoys in the world may have diminished quite a bit

since its heydays in the nineties, yet they are still re-

markably abundant. The fact that this sympathy does

not translate, as a matter of course, into political sup-

port for the Tibetan cause is certainly unfortunate. We

Tibetans, especially the religious leadership, must accept

significant blame for our inability to present our polit-

ical objectives clearly and consistently to the world. In

fact, these inconsistencies have spread confusion among

our own activists and supporters and bogged down

every kind of effort on behalf of the cause. 

internationaL dimensions

Since the nineties, the Tibetan leadership and a section

of its western supporters have contrived to blend 'global

concerns' such as the environment, world peace and

spirituality with the Tibetan issue. With this a conde-

scending and superficially 'progressive' position has

been adopted by new age Tibetans and friends that

views Tibetan aspiration for Rangzen as being unso-

phisticated, limiting and 'nationalistic' in the politically

incorrect sense. Of course, such a viewpoint is not only

mistaken but demonstrates how people tend to mix

their need for a cause of some kind with their other

needs or tendencies towards political correctness, social

acceptance, personal advancement and sometimes even

material gain.

The real battles for freedom are fought in local and

mostly desperate struggles, by people prepared to give

up not just respectability and careers, but even their

lives. Freedom struggles are by their very nature disrup-

tive. Yet, however unsettling, or whatsoever kind of a

source for economic hardship and human suffering, the

indomitable (yet specifically local) struggles of Ma-

hatma Gandhi, Martin Luther King Jr., Nelson Man-

dela and Aung San Suu Kyi have inspired

freedom-loving people all over the world; far more

than, let us say, the well-intentioned efforts of diplo-

mats, career activists or even the secretary general of the

UN to ensure what is termed 'world peace' but which

can perhaps be more accurately described as the preser-

vation of the international status quo.
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Each victory of freedom over tyranny is a tremen-

dous boost to other causes. I am sure Tibetans remem-

ber how genuinely thrilled we were when Bangladesh

became independent, and even more encouraged and

proud when we learned that Tibetan paratroopers had

made an important contribution to the victory. After

India gained her independence, a whole succession of

African and Asian nations also became free from their

European masters. In the nineties, with the fall of the

Berlin wall, a series of countries gained their freedom,

this time from the Soviet yoke. Tibetan independence

could well precipitate, or at least herald, a new era of

freedom not only for neighbouring regions as East

Turkistan and Inner Mongolia but even for the people

of China itself.

We must also bear in mind that at present the most

repressive and murderous regimes in the world: Kim

Jong Il's North Korea, the military junta of Burma,

Robert Mugabe's Zimbabwe, Islam Karimov's Uzbek-

istan and the government of Sudan which to all pur-

poses has been committing genocide in Darfur, survive,

even thrive because of Chinese economic, diplomatic

or military support.   

demoCraCy and rangzen

Only in a truly democratic Tibetan society will creativ-

ity, fresh thinking, and new leadership — desperately

needed in the freedom struggle — not only emerge but

also be valued and be effective. Furthermore, only

democracy can provide for adequate transparency in the

functioning of the government and for genuine ac-

countability on the part of our leadership; and is, there-

fore, the only way in which the true feelings of the

Tibetan people for Rangzen can be fully represented.

To the oppressed people of Tibet, democracy represents

not only a goal of eventual freedom from Chinese

tyranny but also the best hope for a truly just and equi-

table government of their own choice. As such, the

promise of a true democratic Tibet will be an effective

repudiation of Chinese propaganda claims that Tibetan

independence would mean a reversion to theocratic feu-

dalism. Hence, democracy becomes a potent weapon

for the cause and its genuine and effective implementa-

tion in our exile-society an absolute necessity for the

credibility of the freedom struggle. Though a small be-

ginning has been made to implement democracy in

exile, much more needs to be done. Unless a genuine

party-based election system replaces the current struc-

ture, which resembles nothing more than Nepal's old

cosmetic panchayat 'democracy', the exile administra-

tion and parliament will never truly reflect popular will,

nor implement policies based on the people's desire for

an independent Tibet.

Yet, reform of the election system alone will not

ensure a democratic and dynamic society. Tibetans must

embrace democratic thinking and culture with the same

zeal and commitment our ancestors displayed in adopt-

ing Buddhism from India. The enduring vitality of Ti-

betan Buddhism can be credited, in no small measure,

to the monumental scholastic labour of the great Ti-

betan lotsawas in collecting, studying and translating

Indian texts from the seventh century to the thirteenth

century. This remarkable achievement created the

bedrock of intellectual foundation on which all Tibetan

Buddhist institutions, doctrines, and accomplishments,

right to the present day, have been realised. To guide

the course of our nation's political future Tibetans

should study and discuss the ideas and philosophies that

created western democracy and civil society, through

the great books of the French and British enlighten-

ments, the writings of the American founding fathers

and leaders of the Indian freedom struggle, and subse-

quent works by liberal thinkers and democrats of our

time. It is only with such intellectual effort, political

commitment and moral passion will we be able to bring

about the restoration of an independent Tibet and the

establishment of a true democratic system of govern-

ment based on the rule of law and the primacy of indi-

vidual freedom.

hope is vitaL

Of course, there is no guarantee that independence will

happen soon, or even in our lifetimes - though I am

somehow convinced it will. Yet it goes without saying

that maintaining the goal of Rangzen is vital to its even-

tual achievement. It must be remembered that it was

the hope of independence that kept our exile society

strong and united in the difficult early years. Many of

the problems our society now faces with religious and

political quarrels, decline in educational standards, the

lamentably disgraceful commercialisation of our reli-

gion, cynicism in the administration, and loss of self-

respect and integrity among the ordinary people, have

definite roots in the gradual relinquishing of the free-

dom struggle by the Tibetan leadership during the last

two decades.
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The hope of independence is vital for people inside

Tibet. Keeping alive the freedom struggle in exile gave

people inside Tibet hope, and in spite of the terrible

sufferings they underwent, it gave them some assurance

that their civilisation and their traditional and spiritual

world had not disappeared entirely. In order for Ti-

betans to preserve their identity, culture and religion,

the hope of a free Tibet must always be preserved. If

we resign ourselves to being a part of China then we

will certainly lose not only our national but our cultural

identity as well. Beijing might allow us to remain Bud-

dhists, of a docile and unquestioning kind, as you

would expect, but we must bear in mind that there are

a lot of other Buddhists sects and cults in China. It

would, indeed, be tragic if at the end we were to be

dubbed as a quaint Chinese Buddhist sect in the moun-

tain regions of the People's Republic despite our two-

thousand-year-old civilisation, culture and history.

The only way for individuals to survive distinctly

as Tibetans, not just within Tibet itself or in exile in

India, but even in isolation in a foreign country, or

alone inside a Chinese prison cell, is by holding fast to

the hope of an independent Tibet and by demonstrating

to oneself and the world unremitting defiance of Com-

munist China and its inherent inhumanity and evil. 

The greatest of modern Chinese writers, Lu Xun

(1881-1936), lived in a China that seemed absolutely

incapable of reform or regeneration; a China of opium

smokers, corrupt officials, brutal warlords, ruthless rev-

olutionaries and cynical intellectuals. It was for many a

world without hope. Yet, I feel Lu Xun would probably

not have advised Tibetans to curl up and die in the face

of their present predicament. He was a congenital pes-

simist but he had this to say on the matter of hope:

"Hope can be neither affirmed nor denied. Hope

is like a path in the countryside: originally there was no

path - yet, as people are walking all the time in the same

spot, a way appears." 

— September-October 2007
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Let a Hundred Flowers Bloom!
Nepal stands at the Himalayan threshold of history where the little
and beautiful country with its simple and hardworking people can
teach a few lessons of struggle and enlightenment to the rest of the
world. From Kathmandu to the Maoist liberated zones, the spirit of
the April revolution is still simmering.

a m i t  s e n g u p ta

The spring thunder of Nepal, its volcanic stream of
heightened consciousness, reached the thatched home
of young Setu Bika and her emaciated children. Her
ghettoised, impoverished dalit village, 10 km from
Nepalgunj on the UP border, slowly unfolded its own
landscape of dead, barren, crushed dreams: it’s the

revolution that has come, it will shatter the infinite feudal caste system,
destroy the parasitic monarchy, dismantle the corrupt and bloated elitist
superstructure entrenched in Kathmandu. It’s the revolution that will
bring living waves of hope, a new body language which rejects untouch-
ability, a new social discourse of empowerment, and imagined commu-
nities of fearless freedom, bereft of hunger, indignity. 

So she told her neighbour Sushma, “I am going to join the movement. Take care of my

kids.” Her husband was not there, he worked as a daily wager in Ahemedabad.

So Setu walked to Nepalgunj. She joined the massive upsurge at the King Gyanendra

Chowk where his statue was being erected on a platform. Thousands were pouring in, despite

the armed might of the king. Setu became part of this huge river, alive and angry, until that

tear gas hit her body, blinding her, choking her, killing her.

The crowds swelled. Across the caste divide, they picked up her body and marched: how

can you kill an unarmed woman in a peaceful demonstration? 

The next day thousands more joined the rally from across the villages. They moved to-

wards the Gyanendra Chowk and destroyed the platform. They built another and put a board

— Shahid Setu Bika Chowk. The revolution’s tribute to subaltern history: a poor dalit

woman’s memory had replaced the monarch.

It was not only the huge rings of protestors who moved towards the Ring Road in Kath-

mandu in lakhs, even while their comrades were being shot and hospitals were filling up with

the injured; it was also the unfinished circle of hope created around the mountains, plains

and terai of Nepal, across villages and small towns, across the beautiful landscape on the

shores of Nepal’s many great rivers, from Gandak to Mahakali to Karnali, where the entire

countryside braved the army and police. 

And the red flag transcended all colours because 70 percent of Nepal is controlled by

the Maoists; they were underground but everywhere, and it was they with their massive sup-
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port base among the poor, dalits, madhesis, adivasis,

mountain people, marginals, students, teachers, lawyers

and intellectuals, who changed the course of the move-

ment. They joined the civil society groups and the

mainline parties and created the scaffolding on which

the movement took flight on the wings of desire. They

were the spark which lighted the prairie fire. They were

the life-blood of the revolution. And if the power elite

and SPA politicians betray yet again, it will be the

Maoists who will enact the final theatre of liberation:

the second revolution.

Because the people want a republic. The people

hate the perverse monarchy. From Kathmandu to

Pokhara, Kaski, Dang, Rolpa, Tansen, Butawal,

Lumbini, Kapilvastu, Nepalgunj, Mahakali, Karnali,

Mahendranagar, this was the narrative of incredible re-

sistance and struggle, with the stoic Maoists in ceasefire

in the backdrop. Stoic: because the Maoists have been

intensely reasonable, despite being the biggest force in

Nepal and despite having sacrificed 10,000 plus cadre

and supporters to the 10-year long people’s war. 

Roads, squares, bridges, markets are being re-

named by the people, new songs are being written. Ma-

hendranagar has been renamed Bhimnagar in the name

of a radical peasant leader of the 1960s, Bhim Pant,

who was killed by the king’s mercenaries. There are in-

tense discussions across the hinterland where public

meetings signal an intellectual and ideological rennais-

sance: from the UML veteran to the 20-year-old

Maoist, everyone is speaking their mind. At the grass-

roots, across the spectrum, people want the king to go,

people want democracy, including the cadres and local

leaders of the Kathmandu parties.

Nepal stands at the Himalayan threshold of history

where the little and beautiful country with its simple

and hardworking people can teach a few lessons of

struggle and enlightenment to the rest of the world. It

is still on the threshold, waiting in anticipation, but the

spirit of the April revolution is still simmering, like an

oasis in the desert, waiting for the runner to bring the

good news. 

Run, Nepal, run. You have nothing to lose but your

shackles.Let a hundred flowers bloom. Let a hundred schools

of thought flourish. Bring the revolution home.

— September-October 2006
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if They Betray April, 
Here Comes the second Revolution
The conservative political parties will be compelled to compromise
with the Maoists even at the risk of displeasing their US and Indian
mentors. Or else, the tide will rise once again and completely wipe
away the royal family and all the turncoats who are foolhardy
enough to betray the April revolution.

h a r i  r o Ka

In violation of a solemn undertaking made a few months ear-
lier, the antiquated riffraff who dominate the April Parlia-
ment have declined to dissolve the house. Their rationale is
as predictable as their duplicity is typical. This anomalous
Parliament, whose composition and temper do not reflect
the prevailing sentiments on the ground, is the relic of a

shabby compromise, following the Jan Andolan of 1990, between as-
cendant political entrepreneurs who led the larger parties and declining
feudal proprietors who were anxious to avoid structural reform that
would threaten their class interests. The dissolution of the April Parlia-
ment will herald the end of the 1990 compromise and a State that pan-
dered to the interests of a narrow alliance of classes in the guise of a
multi-party democracy. 

The cardinal flaw of the 1990 State was its inability to unite the loose ruling class coali-

tion into a bloc with a clear unity of purpose in perpetuating its power. Accordingly, treachery,

duplicity and intrigue were the characteristic traits of the polity, with angular personalities

like Sher Bahadur Deuba and, to a marginally lesser extent, Girija Prasad Koirala and Madhav

Nepal epitomising in extreme form this political disposition that prevented them from uniting

even in the face of the most severe threat to their collective existence. Notwithstanding the

bleated apologies these gentlemen offered to the Nepali public in September and 

October last year, deceit and guile continue to this date, despite the legible message 

of the April revolution, because such a disposition is inherent in the character of the 

flimsy State that is so much on the brink of collapse that the US and India have taken it upon

themselves to save it.

What the obtuse bureaucracies of these two big powers do not realise is that the internal

haemorrhage of the State of 1990 is inextricably linked to its external dependence, which is

its defining characteristic. This analytically deficient, dysfunctional State, the adulterated

product of a conflict between propertied classes of the old kind and the new kind, had no

will of its own to fashion a larger social coalition. Instead, within four years of its existence,

it imprudently succumbed to the blandishments of multilateral financial agencies to imple-
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ment economic policies, formatted far from the real

locus of the Nepali class struggle, which fatally de-

stroyed the potential for internal hegemony, precipi-

tated the Maoist movement and forced the

parliamentary forces to rely on a military tied to the

palace and dependent on foreign help.

The forces represented by the old polity and its ex-

ternal patrons see the April Parliament as the crucial in-

stitution to prevent the transition to a new arrangement

that will end their monopoly of power exercised

through the old State. This accounts for why they per-

sist in linking the dissolution of Parliament and the for-

mation of an interim government to the management

of Maoist arms. However, the very reasons that com-

pelled the two main political parties to come to terms

with the Maoists in November last year continue to op-

erate even today. Therefore, regardless of the shrill and

frantic urgings of US ambassador James Moriarty and

the more clandestine pressures being applied by India,

these parties will have to face up to the reality and de-

cide whether they want a role for themselves in a future

dispensation or be consumed by forces that they have

never been in a position to either win over or defeat.

In the 15 months between February 2005 and

April 2006, the Nepali Congress (NC) and the Com-

munist Party of Nepal-Unified Marxist-Leninist

(UML) were forced to consider whether they ought to

support the king as subordinate partners to uphold the

old State or support the Maoists as subordinate partners

to discard the old State. They eventually opted for the

latter choice because the palace did not offer them a

deal that was sufficiently lucrative. That the parties

could seriously entertain both options speaks as much

about their internal composition as about their role in

the old polity. The former is a reflection of the latter. 

The Byzantine intrigues and oscillations in the con-

duct of the Nepali Congress and the UML indicate the

tension between the radical, reformist and reactionary

factions within each of these parties. While the respec-

tive radical and reformist factions in the two parties can

be differentiated by the degree to which they want

change, the conservative factions in both the parties are

identical in their opposition to any kind of change. That

is the only element that provides a semblance of unity

between the two parties.

The restoration/revolution dialectic of the present

situation is fundamentally determined by these contra-

dictory tendencies in both the main parties. The likely

conduct of the two parties in the ongoing negotiations

will be determined by their internal balance of forces

and the total balance of forces in the polity, including

the widely differing agenda of the cadre and their con-

servative leaders. This also imposes severe limitations

on the extent to which foreign forces can influence the

outcome. What turn the parties will finally take depend

on the degree to which they succeed or fail in resolving

inner-party contradictions. 

These contradictions are themselves the inheritance

of the long movement against the palace’s monopoly

of power during the panchayat period. That movement

had eroded the foundations of the crisis-ridden monar-

chic State. Hence these political parties were brought

into the structure of the State through a modification

of the polity in 1990. This polity, by virtue of its organ-

isational connection with the masses, was expected to

organise the hegemony of the State without undertak-

ing any kind of substantive reform. 

In effect, these parties were brought in to operate

the new polity as plumbers for the old State. Led by

conservatives who were themselves opposed to any fur-

ther change once they had been accommodated into the

State structure, the parties failed to secure the legiti-

macy of the State, the sovereignty of Parliament, the

coherence of the polity and, most importantly, the sanc-

tity of monarchy. Since 2001 the king had increasingly

begun to take control of the polity, the political parties

and Parliament, as their instrument of power, were both

discarded to protect diehard conservative interests.

The 2006 April revolution took place despite the

opposition of the conservative forces — the parties, the

militarised palace and the international community.

When the revolution on the streets threatened to over-

throw the entire edifice of the State, the conservative

forces regrouped and restored Parliament, inviting the

entrenched leaders of the two previously dominant par-

ties with pretentious claims of mass support to man the

front office and politically repair the leaks in the State

structure. But this is the point at which the contradic-

tions within the parties have intensified so that with

time unity between factions is likely to be greater than

the unity within each party.

The logic of the conservative restoration is likely

to come up against some serious structural hurdles that

cannot be resolved in the short run. The most awkward

aspect of the conservative attempt at restoring the old

State is that its public face consists of those forces which
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were on the other side of the fence. What this signifies

is that the strategic alliance of November 2005 was not

yet a mature polarisation, though it was an incipient

one. Indeed, that incipient polarisation between con-

servative and anti-conservative forces will have to be

taken to its maturity through realignments. With the

parliamentary wings of the NC and the UML enthusi-

astically embracing their reappointment as official

plumbers of the conservative State, this process is likely

to be hastened. 

This is the case with the UML whose cadre in the

districts have already taken a political stance that is far

more radical than its Kathmandu leadership was willing

to entertain till recently. The liberal strand in the NC

has also assumed a stance at variance with the party

leadership’s stated preference for ceremonial monarchy.

The emerging difference between the UML’s official po-

sition and that of the NC will be accentuated by the his-

torical tendency of the conservative establishment and

its patrons in the international community to privilege

the latter over the former. 

However, there are points of convergence between

the NC and the UML, with KP Oli, co-deputy prime

minister, who represents the interests of the conserva-

tive establishment in the UML, adopting a position that

is similar to that of the NC leadership. The implications

of this for the UML have still not been revealed fully

but the fact remains that Oli and his faction will act as

an obstacle to whatever radical position his party is will-

ing to take under pressure from the cadre. What is nev-

ertheless clear is that a real polarisation based on

common interests is still shackled by the incongruities

in the party political sphere. 

This accounts for the uncertainties afflicting the ne-

gotiation process at this moment. The longer this un-

certainty prevails, the greater will be the likelihood of

these incongruities being resolved through splits and

reconfigurations within the parliamentary polity. The

UML has, for the moment, warded off this prospect

through incremental radicalism. The NC faces a far

graver danger. Its upper echelons, dominated by the

Koirala clan, and its cronies like Ram Sharan 

Mahat, the finance minister are unabashedly feudal and

scarcely distinguishable from unreconstructed 

royalist outfits like the various versions of the Rashtriya

Prajatantra Party.

There are many in the NC who are pessimistic

about the party’s prospects of surviving intact after Gir-

ija Koirala. For the present, he has been able to carry

the party along though he has been less successful in

getting the parliamentary polity to endorse the blue-

print drawn up by the US and India. The only point

on which the majority in Parliament agreed pertains to

prolonging the life of the April Parliament. Even on

this, the UML has shown signs of accepting the need

for a new body to replace this defunct institution whose

existence is not sustained either by constitutional law

or popular legitimacy. 

Parties and leaders unable to formulate clear polit-

ical platforms consistent with the demands of the revo-

lution will become irrelevant. This is the paradox that

afflicts the plumbers in charge of the current State. As

the public interface between the State and the public,

they have to organise popular legitimacy and re-estab-

lish the credibility of the moribund polity. Yet, as ap-

pointees of conservative forces, they have to ensure that

the radical edge of the revolution is blunted. The two

are mutually exclusive functions that will eventually

force them to make a choice between endearing them-

selves either to the public or to the conservative forces,

ranging all the way from the military to the interna-

tional community.

So far Parliament has been lurching ineptly be-

tween the two options. Its cosmetic initiatives are nei-

ther here nor there. Finance Minister Ram Sharan

Mahat, staunch upholder of conservative values and a

loyal stooge of western interests, presented a pointless

budget that was ostensibly intended, in the words of

Kenichi Ohashi, World Bank’s czar in Nepal, to restore

the credibility of the State. It did nothing of that sort,

making laughably inadequate provisions for social wel-

fare, concentrating instead on financial allocations

strengthening the State institutions. He clearly forgot

that this State is not present anywhere in Nepal and

cannot be present until structural changes are intro-

duced. 

Mahat has neither the intellectual competence nor

the political inclination to solve the problems of ordi-

nary Nepalis. Hence his allocation of Rs 21 crore to a

king who was saved by the international community

from fleeing the country, while promising some paltry

handout to widows. Kathmandu’s reactionary com-

mentators went to town celebrating the drastic reduc-

tion in the palace budget as though Gyanendra was still

Vishnu’s avatar meriting gratuitous allocations from

public funds at the expense of the public. Such are the
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puny minds who have been entrusted the Herculean

task of restoring the State’s credibility.

Of a piece with the budget’s conservative bias are

the allegedly progressive measures taken by Parliament.

When the rest of the nation is debating the procedure

for getting rid of royalty, Parliament is busy gender-

mainstreaming the institution by removing the restric-

tion on female succession. A gap of this order of

magnitude between the agenda of a redundant 

Parliament and the demands of a simmering revolution

cannot be bridged easily. There is a very strong 

possibility that the supposed middle ground will com-

pletely cave in and disappear along with the monarchy

thanks to the friendly advice of the conservative 

establishment and the tactical geniuses in the US and

Indian bureaucracies.

The crux of the matter is that Parliament has to be

useful to the one or the other side. Since it cannot be

useful to both it may as well replace itself with a body

that is more in correspondence with the realities on the

ground. That is one of the routes to a realistic polarisa-

tion in which people are relatively less constricted in

their actions by party affiliations. This, in fact, is the

only possible solution to a needless impasse that has

been engineered by isolated domestic forces and igno-

rant external forces. 

Parliamentary forces have little scope for manoeu-

vre since the political mainstream now belongs to the

radical forces. The official institutional space does not

entirely belong to the vacillating parliamentary forces.

The army chief ignored the summons of the high level

Probe Commission investigating the repression on the

April revolution, reportedly after meeting the prime

minister. Civil institutions controlled by Parliament will

sooner or later be involved in violent confrontations

with the army. The change of name from Royal

Nepalese Army to Nepal Army has done nothing 

to diminish the military command’s loyalty to the 

old regime. Neither does Parliament have the courage

to replace the old command with a new civilian-friendly

command.

These are the main factors that will hasten the po-

larisation. Eventually, the parties will be compelled to

compromise with the Maoists even at the risk of dis-

pleasing their US and Indian mentors for two simple

and connected reasons. Should they continue to make

an issue out of arms management prior to the forma-

tion of an interim legislature and government they will

have to face drastic consequences. If the peace talks fail

on account of the arms management issue the Maoists

will have no option but to renew the war, in which case

Parliament will have no option but to call in the army

over which it has no control. In such circumstances,

Parliament will have to take responsibility for all acts

committed by a practically autonomous army. 

This will not only erode the residual base that they

still command in the countryside, but will also

strengthen the very forces who discarded them from the

polity four years ago. The main parliamentary parties

have an instinct for survival, though given their past

conduct this is a questionable assumption. Despite US

opposition and their own extreme reluctance, they

forged an alliance with the Maoists. And they need not

labour under any delusion that being in government

has increased their power significantly. 

The military balance lies along another axis that by-

passes them almost completely, so much so that the

army is now trying to provoke trouble by attacking the

police and harming civilians. In effect, the parliamen-

tary parties have captured the government but they

have not captured the State and have no incentive to

strengthen it. Either way, the advantage lies with the

Maoists and the sooner they build a broad-based al-

liance for structural change the better placed they will

be to get a share of power in the new dispensation.   

The logic of the current situation leaves little scope

for any deviation from the path laid out by the revolu-

tion of 2006. Any attempt to return to the outcome of

the 1990 Jan Andolan will be counter-productive. But

this is something that neither the Indian nor the US

bureaucracy understands. These ebullient exporters of

controlled democracy and practitioners of national self-

interest suffered a setback at the hands of the Nepali

people after they endorsed the king’s feeble proclama-

tion of April 19, 2006. 

From all appearances, that proclamation was

worked out in advance and had the consent of the two

main political parties, a fact that they are liable to deny

now. But they were paralysed with fright despite the

display of muscle power by a congregation of diplomats

urging them to dig their own political grave. The next

few days saw many of them ignoring this advice and el-

bowing each other to advertise their radical credentials,

while the likes of Ram Sharan Mahat, KP Oli and Su-

jata Koirala lay low. And, as it often seems to happen,

at every crucial juncture when Girija Koirala is required

496 A  C O M B A T  L A W  A N T H O L O G Y



to take a public stand, providence comes to his aid and

strikes him down with ailments that require intensive

care and ventilator support. He has prevaricated on a

great many issues in the recent past. Soon, far from

restoring the credibility of the State, he will forfeit the

little that he still has.

In order to maintain pressure on Parliament, civil

society, led by the Citizen’s Movement for Democracy

and Peace, is continuing with street action on the slo-

gans of republican democracy, immediate dissolution of

Parliament and compliance with the 12 and 8-point

agreement between the Maoists and the Seven Party Al-

liance. Its periodic meetings have been successful and,

should the need arise, the tide will rise once again, this

time to completely wipe away the royal family and all

the turncoats who are foolhardy enough to betray the

April revolution. 

— September-October 2006
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Manufactured Consent
Enter the labyrinth of the established Nepali and
international media brands as the flames of radical resistance
and change spread in the turbulent landscape of a volatile
nation. The people of Nepal by and large disregard these
media pundits and experts and defiantly continue to rely on
their own sources of news, opinion and analysis, while the 
rest of the world always remains just a little behind a step.

B e La  m a L i K  &  sa m u e L  t h o m a s
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Mass cremation of members of royalty and free-
dom of press, June 2001, catapulted Nepal
onto the international gaze. Busy global jour-
nalists flew into Kathmandu and booked
themselves into premium hotels. They were at
large in the city, thrusting mikes into passersby.

The dramatic palace massacre had literally fallen on to the table of a
hungry media. A juicy, sumptuous fare, complete with royalty, murder,
love, intrigue, whiskey, drugs and scandal. Tumultuous crowds refused
to accept the official version of the whodunit, notwithstanding valiant
efforts of mainstream media’s high priests. Foreign journalists discov-
ered the strong presence of Maoists in Nepal. The set of events could
be squeezed to satiate the broad mass base of the 24x7 news channels.
After having taken what they could out of the events, the jet-setters va-
cated their hotel rooms and boarded their flights, pausing in between
to identify native stringers sensing that something more will brew in
the little Himalayan kingdom. 

They were right. The massacre was only the beginning of a royal fare that would keep

the media lights on Nepal for years thereafter. The heir-by-default Gyanendra proceeded to

stake a claim over ‘his’ entire kingdom, not willing to share it with the semi-empowered dem-

ocratic products of the 1990 movement, who till then had trustingly backed him instead of

the other possible partners, the Maoists. 

Gradually, but perceptibly, the Nepali monarch and his handful of advisers set on their

route to absolutism. The Word on Nepal had to be doctored for this first. Curbs on the media

accompanied restraints on civil rights. All at once in November 2001, the ‘war on terror’ in

Nepal declared a state of emergency, imposed the Terrorist and Disruptive Activities (Pre-

vention) Bill and called in the appropriately-named Royal Nepalese Army (RNA) into battle

against the ‘terrorist insurgents’. For part of the journey, a section of the Nepali media that

was owned and run by the section threatened by the Maoists’ radicalism, was complicit; ref-

erences to Khmer Rouge in Cambodia, Stalin’s ‘collectivisation’ and other familiar refrains

were freely evoked to cheer on autocracy from the sidelines. Internationally dominant media

did not add much that was useful for political analysts (for a sample, see National Geographic,

http://www7. nationalgeographic.com/ngm/0511/feature3/index.html; see also Amit Sengupta, De-

monising the Maoists, June 3, 2006, http://insn.org/?p=3543).

During the weeks following September 11, 2001, the media used agency copy (mostly

embedded) with the ‘war on terror’ banner. Kantipur publications, for instance, and the 

government and media worked overtime to equate the ‘insurgency’ (or, people’s war/mass

rebellion/resistance against monarchy and State atrocities) with ‘terrorism;’ it became a

method to seek funding, to real easy to slip the ‘terror tag’ on the Maoist leadership. This

was Nepal’s McCarthyism, and the bounty hunter option. In an interview, the then home

minister, Devendra Raj Kandel, speaking to a Nepali journalist on the sidelines of Deuba’s

Delhi visit said:

Q: Now that the government has put price tags on the heads of top Maoist leaders and

for arms recovered, do you think the people in Nepal and in India will co-operate? 

A: Yes, we have put price tags on their heads, as well as rewards to informants giving

clues leading to the arrest of Maoist leaders or the weapons looted by them. Now we are
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printing bigger, better posters and pictures of Maoist

leaders and plan to distribute them far and wide. We

will disseminate them in the same way Osama Bin

Laden’s pictures were re-printed after September 11.

The posters will be put up all across the Nepal-India

border, so that people easily identify them. We are also

giving the pictures to the Indian media. Because the

price tag is big enough, everyone should be tempted to

co-operate. (Nepali Rs 5 million each for Maoist chair-

man Prachanda aka Pushpa Kamal Dahal, leader and

ideologue Baburam Bhattarai and leader Kiran aka

Mohan Baidya, rewards of up to Rs 3 million for the

party’s central leaders, Rs 2.5 million on other top com-

manders, and up to Rs 400,000 on arms like rocket

launchers, mortars and machine-guns.) (Full

interview:http://in.rediff.com/news/2002/may/08inter.htm.)

Also see, http://www.himalmag.com/2003/may/

mediafile.htm

After the disappointing showing by the western

press in its coverage of the war in Iraq (see Mediafile,

April 2003), it should perhaps come as no surprise that

its coverage of events in other parts similarly possesses

an air of unreality. Take the Wall Street Journal, which

has carried two articles on a newly peaceful Nepal in

the last two months. But lack of quantity is hardly made

up for in Pulitzer-winning quality stuff. 

Writes Dana Dillion and Ha Nguyen in a March

26, Journal opinion piece: “At first sight, it might not

seem to matter very much who runs a mountainous,

seldom-heard-of country tucked between India and

China, far from the battlelines of the war on terrorism.

But a victory by communists in Nepal would send a sig-

nal to other insurgents in Asia that violence pays and

that the world has more important things to do than

foil their advances. Worse still, once in power, the com-

munists could make Nepal a safe haven for terrorists in

the same way as the Taliban allowed Al Qaeda to shelter

in Afghanistan.”

Kshetria Patrakar, who has spent a bit of time in a

certain mountainous, seldom-heard-of country, is sorry

to inform the Journal that the words ‘communist’ and

‘Maoist’ are not interchangeable, there being about a

dozen above-ground communist parties in Nepal, in-

cluding, at the moment, the Maoists. Moreover, the cit-

izens of the country in question may be disinclined to

serve as stage actor-foot soldiers in the ongoing ‘war on

terror’ theatre. Patrakar had thought that reports, opin-

ions and op-eds are supposed to have some informed

connection with the subject being covered. And should-

n’t peace and stability in Nepal be first and foremost a

concern for the people of Nepal, rather than for neo-

con strategists of the American right?1

In late 2001, journalists, organised under the Fed-

eration of Nepalese Journalists, took to the streets in

protest against the new incursions on democracy. But

such dissenting voices in civil society and the political

overground were few. At the same time, individual jour-

nalists, seen to be taking one or the other side, were

routinely being hounded, arrested, tortured, disap-

peared and even killed by the RNA. The Maoists too

were arresting and killing journalists.

With a civil war on, reporting conflict became in-

creasingly difficult as newer forms of authoritarianism

surfaced beneath the veneer of free press and democ-

racy. The rest of the world seldom took notice because

the international press did not find anything extraordi-

nary to report in the globalised situation of embedded

journalism and a low intensity war on terror. Events of

a stunning nature earned column inches, such as the im-

pressive attack by Maoists in Beni, Myagdi district,

western Nepal (BBC, Deadly battle rages in west Nepal,

24 March 2004, http://news.bbc.co.uk/1/hi/

world/south_asia/3555049.stm).2

The coalition of killing propagated and sustained

an Islamophobia. In end-August 2004, eleven Nepalis

were killed by an Iraqi militant group in Iraq. The gory

pictures of execution and grieving mothers were shown

repeatedly by the electronic media, creating an atmos-

phere of anger and rage. Vandalism in Kathmandu fol-

lowed from the night of August 31, extending to

September 1, and the media did not take note of the

fact that the acts of vandalism took place in very high

security places. Three months ago, battalions of police

and army personnel unleashed intense repression

against peaceful demonstrations by thousands in the

same vicinity. Here, they stood by and watched. 

The national media did not interrogate the basic

notion of Nepal as a Hindu State, a garden of 36 castes

(chhatis jaat ki phulbari), an ocean of calm and fraternity.

Mosques were desecrated and Kathmandu held to ran-

som by rioting mobs. It was presented as the first such

communal incident which ignored the incidents and cli-

mate of ‘otherness’ for everyone not fitting the pheno-

type of upper caste ‘Hill Hindu’.3 The English language

weekly, Nepali Times, ran a cover headline, 1/11. This

was Black Wednesday.4 (Forget for a moment that this
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was not November but September, and therefore

should have been ‘1/9’.) It highlighted the attacks on

the media houses and on manpower agencies, but did

not talk about what was done to the most vulnerable

section, the minority community.5 This is the creation

of what is called ‘the danger of false clarities’ in the

global discourse of ‘us and the enemy’. It comple-

mented well a right-wing agenda that was being fur-

thered by the palace and the RNA high command to

strengthen their position. 

On February 1, 2005, Nepal again made it to in-

ternational headlines. Dramatically, the royal regime

cast aside its formal democratic partner and proceeded

to announce itself as the government ‘in battle against

terrorists’, for which it needed the complete support of

an unquestioning nation. The first attack was on infor-

mation. A total media blackout was imposed while the

rest of the world could only voyeur the frailty of a peo-

ple cut off from itself. 

The independent press in Nepal was badly hit by a

series of draconian announcements and notices, such as

this one, which appeared in Gorkhapatra, February 3,

2005: Invoking Sub Clause 1 of Clause 15 of His

Majesty’s Print and Publication Act-2048, and consid-

ering the nation and national interest, His Majesty’s

Government has banned for six months any interview,

article, news, notice, view or personal opinion that goes

against the letter and spirit of the Royal Proclamation

on Feb 1, 2005 and that directly or indirectly supports

destruction and terrorism. In line with the arrangement

in the Print and Publication Act 2048, action will be

taken against anyone violating this notice

(http://insn.org/?p=372).

Threats, intimidation and unlawful arrests of jour-

nalists led to a massive outcry in the ‘republic of medi-

apersons’ (http://insn.org/?p=329). News kept running

on the blockade of information, censorship, assaults,

clampdown, fear of arrests, facilitated by determined

citizens and enabled by modern forms of communica-

tion (telephone, fax, internet); it was a pointer that au-

tocratic monarchy could not triumph over (see, for

example, http://insn.org/?p=287 and

http://insn.org/?p=247) the will of people and the free-

dom to dissent.

Blogs sprang up over the World Wide Web. Habeas

corpus writs were filed, the Supreme Court approached,

international organisations issued stern reprimands,

journalists kept up the protests through innovative and

traditional forms (see http://insn.org/? p=265 and Laxmi

Murthy, Of ‘holes in socks’ and blank newspapers, Human-

scape, April 2005, http://www.humanscape.org/Human-

scape/2005/April/ofholes.php). It was a challenging

atmosphere as witnessed by this radio journalist: In-

stead of the usual spicy mix of current affairs and poli-

tics, the subject of Radio Sagarmatha’s talk show on

Saturday night was as bland as rice. In fact, the subject

was rice: the differences, as explained by a scientist, be-

tween golden, wild and other varieties. That was the

only topic the independent Nepali FM station felt safe

to discuss.

“Normally I don’t do that kind of programme,” a

31-year-old journalist at the station said, laughing nerv-

ously as a soldier listened. When the soldier - one of six

lounging around the station - moved off, the smile fell

away. (http://insn.org/?p=232)

The onus rested on the international media to tell

it like it is. It highlighted the repression and the resist-

ance against it. Editors of the major media houses joked

that the media was treated as the eighth agitating party.

Mainstream English-language Indian media played an

important role in condemning the coup and the repres-

sion. Articles and editorials appeared in profusion urg-

ing the Indian government to consider a shift in it twin

pillar theory (constitutional king, multi-party democ-

racy). Other international media too helped to under-

mine the palace’s credibility by giving it an extremely

bad press. This contributed to ensuring that the key in-

ternational powers did not continue to arm the palace-

army. There was in the Indian media also strong signals

to include the Maoists in the mainline discourse, to ad-

dress the issues raised by them, and to effect a negoti-

ated political settlement in Nepal. 

However this critical portrayal did not include

questioning the ‘Word on War’, a few notable excep-

tions notwithstanding, (for example, Thomas Bell

Nepal backed lynch mob rampage Kapilvastu/8 March

2005/ The Telegraph, UK), also on

http://insn.org/?p=542; see also http://insn.org/? p=597).

Dominant world media intrinsically operated within

the binaries of ‘us or them’, with little regard for objec-

tivity or media ethics. 

Around February 2-3, 2005, BBC’s stringer Netra

KC went missing. Later it was revealed that the BBC

anchor had mentioned its Nepal stringer, Netra KC, by

name, in a report based on an interview with a Maoist

leader. The correspondent also volunteered the riveting
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information that since telephone lines were discon-

nected in Nepal, KC was nipping across the border into

India to make calls. The Nepali security forces took the

cue and set up an intense hunt for Netra KC who was

reported to have gone into hiding, and was therefore

“missing”, but definitely not abducted as believed. The

BBC erred by mentioning his name and giving details

of his whereabouts in its attempt to authenticate its

story (http://insn.org/?p=202; also see Asian Centre for

Human Rights, Footnotes, quotes and acknowledgements

in a state of emergency, February 23, 2005,

http://www.achrweb.org/Review/2005/61-05.htm).

On March 10, 2005, there was a statement regard-

ing the abduction of an investigative reporter: JB Pun

Magar, staff reporter of Himal Khabarpatrika and Nepali

Times was abducted Wednesday by Maoist rebels while

on assignment to cover the anti-rebel uprising in Kapil-

vastu district southeast of Kathmandu.

(http://insn.org/?p=561)

Appeals were issued to the Maoists to release him

and Reporters Without Borders (RSF) promptly con-

demned the Maoists in a statement on the same date,

titled ‘Maoists kidnap leading investigative journalist

(http://insn.org/?p=563). The next day, RSF issued an-

other statement welcoming the release of JB Pun

Magar, which also added that a pro-government self-

defence militia had actually kidnapped Magar, and not

Maoist rebels, as originally reported by the local press

and RSF. This corrective was titled Nepal: Investigative

journalist released by captors’ instead of the more ac-

curate ‘Nepal: Investigative journalist released; captors

were not Maoists’. 

No apology was rendered for the misreporting and

the quick condemnation before verification. The Com-

mittee to Protect Journalists was more circumspect and

therefore did not have to amend its statement

(http://insn.org/?p=584). It can be argued that even if

the RSF did not want to apologise to the people they

slandered, then the least they could have done was to

condemn the palace-army and its vigilante force for the

Magar abduction. The reporter was not, incidentally,

reporting on an anti-rebel uprising, but on a planned

rampage by State-sponsored vigilante forces.  

On May 8-9, 2005, there was a ‘clash’ between

Maoists and the official army in Siraha. The army ver-

sion was quick on the draw. The Nepali media had to

report the doctored version. Reuters (http://insn.org/?

p=1037) faithfully reproduced the army version that

over 30 people were killed, among them over 26

Maoists and four security personnel, and dozens of

civilians were injured in the attack. It ended its report

with the template: Maoist violence has continued un-

abated in Nepal since King Gyanendra fired the gov-

ernment on February 1 and seized power saying the

move was necessary to quell the Maoist revolt in which

more than 11,000 have died since 1996.

An Associated Press report by Binaj Gurubacharya,

datelined Kathmandu, May 26, 2005 again gave only

the RNA and government version which was “The po-

lice and soldiers repelled the attack and killed 41 rebels.

Three policemen and a soldier also died in the fighting.” 

Since the Royal Army was not known to be a sea-

soned victor there was usually a frenzied air about its

propaganda and the Siraha news release was so point-

edly out of character that it provoked sceptical disbelief

among too many people in Nepal (see two reports on

http://insn.org/?p=1046 and http://insn.org/? p=1222).

The Maoists attacked security posts in a well-coordinate

strike along a major highway in eastern Nepal. The se-

curity was taken unaware in a heavily secured area. It

later launched a counter-attack including aerial bomb-

ing on a populated site. Rather than being a routine

Maoist attack effectively repulsed, it was a Maoist com-

bat victory, one that resulted in nine casualties to civil-

ians, mainly dalits, 30 to security, and 36 Maoists.

Maoists arrested six security persons. Over 500 dalits

were later displaced. 

The international media not only did not report

faithfully. It did not raise the question as to what the

security posts were doing in the midst of such dense

population, and why the Maoists were unable to evac-

uate the civilians before launching their attack and why

the Royal Army resorted to aerial bombing on such a

heavily populated area. Reuters and AP were among

others who simply accepted the army version. The

Maoists’ press was called propagandist, but it served to

provide another version of the truth (www.krishnasenon-

line.org). To the rest of the world, the international

news agencies were providing gratis propaganda for the

RNA and raising concerns, yet again, about the authen-

ticity and objectivity of conflict reporting.

Curbs on the media extended the formal lifting of

emergency in June 2005. On October 9, 2005, the

royal regime promulgated an ‘Ordinance amending

some of the Nepal Acts related to media’, which

amended six of Nepal’s key pieces of media-related leg-
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islation. This was portrayed by the establishment not

as a curb on freedom of expression, but only a way to

‘instill discipline’ (see International Commission of Ju-

rists’, Power to silence: Nepal’s new media ordinance, De-

cember 2005, www.icj.org, for a critique of this

ordinance).

The war waged on, but the State could neither

hold the monopoly over the ‘Word’ nor on the people

and areas supposedly under it. International main-

stream media found itself out of step. On March 26,

2006, the BBC reported on four missing Polish

trekkers. An excerpt from the BBC report: The trekkers

had gone missing from the eastern Dolakha district on

their way to Lukla in the Mount Everest region... More

than 8,000 people have been killed since the rebels

began their campaign to unseat Nepal’s monarchy in

1996... A little further down: The BBC’s Bhagirath

Yogi in Kathmandu says the rebels are known to impose

‘taxes’ upon the trekkers in their strongholds, but usu-

ally do not harm them. (http://insn.org/?p=2946)

The choice of words implied that Maoists had ab-

ducted them. Later it was known that the Maoists had

had nothing to do with these trekkers, who were then

located. The monopoly of doctoring the ‘Word’ was not

within Nepal.  

The ensuing period was spent on surreal reports

until politics within Nepal seized the initiative and the

April 2006 people’s movement occupied the headlines.

Again star-struck journalists dropped straight on Kath-

mandu and proclaimed people’s power in ecstatic hy-

perbole (http://insn.org/?p=3152). On April 21, after the

monarch made his first offer, the headlines declared that

the king had handed over power, only to realise that

this was decisively not it, there was more to come

(http://insn.org/?p=3198), and later headlines dutifully

broadcast ‘too little too late’ (http://insn.org/? p=3208). 

There were scarcely any reports from the interna-

tional media on politics outside Kathmandu, which

would have revealed that the Maoists, along with other

political parties and civil society organisations, played

a critical role in mobilising masses for the nation-wide

agitation that revealed the cracks within the royal

regime. The centre literally could not hold, there were

not enough security personnel, guns, tear gas, or lathis

to repress the thousands of protestors across the 75 dis-

tricts of the nation (Tara Joshi, Despatch from a district,

July 13, 2006, http://insn.org/?p=3636). It was only the

odd journalist who found reporting on ordinary mat-

ters out of Kathmandu worthwhile for the world out-

side (Amit Sengupta, After victory, revolution!, Tehelka,

June3, 2006, http://www.tehelka.com/story_main18.

asp?filename=Ne060306after_victory_SR.asp). 

Events in the country eventually led to the stepping

back of autocracy, including revival of Parliament in

May 2006 and the creation of a media commission to

alter the laws and conditions that fettered free media.

No more censorship and the media within Nepal was

technically free to report. International media hailed the

events, announced that all was on track and went on to

other pressing headlines and reports. 

This was obviously quite uncritical of the progress

of events and unmindful of the simmering discontent

that continues in Nepal despite the so-called success of

what is safely termed to be Jan Andolan II, a peaceful

movement resulting in getting the House of Represen-

tatives back in business. Conservative sections of the

Nepali media, having taken prominent positions in the

movement, now thought it could put the breaks on the

people’s movement to prevent it from turning into a

big   revolution.

The Maoists and the newly-installed government

had to negotiate their way peacefully to a future polit-

ical configuration. Sensitive and responsible journalism

was the need of the day, but it did not always rise to the

occasion (see the analysis of a report in the Hindu on

http://insn.org/?p=3515).

So implicated was the media with sections of

Nepal’s ‘democratic’ polity, that it failed to do its job

when its government arrested persons using draconian

legislation from the autocratic past (Gopal Shiwakoti

‘Chintan’, The law in times of revolution, May 13, 2006,

http://insn.org/?p=3429). 

Media reportage of industrial dispute in this new

‘open’ climate was also contentious (http://insn.org/?

p=3483). Maoist actions and statements were often

freely taken out of context (http://insn.org/?p=3442), in-

cluding by the much-vaunted independent media blogs.

All was not well with the media in Nepal. Sections of

the publicised ‘community’ FM radio on closer inspec-

tion turned out to be greased with suspicious sources

of foreign money and was not treating their employees

on par (see a media monitoring report on

http://insn.org/?p=3483; and see International Federa-

tion of Journalists’ statement with one sub-heading

‘Maoists threaten radio station’ posted on

http://insn.org/?p=3473).  
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Elements within Nepal’s media establishment are

taking upon themselves the job of preventing the radi-

calisation of the political economy — that will come

with a meaningful inclusion of the Maoists in national

politics — by attempting to manipulate and subvert the

overwhelming climate of pro-republican, pro-con-

stituent assembly, anti-monarchy opinion. They call the

peace negotiations as having succumbed to the Maoists

‘too much too soon’ and liberally refer to an amorphous

“people” (see Yubraj Ghimire, ‘Success depends on a

tightrope walk’, Indian Express, 17 July 2006,

http://www.indianexpress.com/story/8645.html). 

Unfortunately for the established international and

national media brands, the people of Nepal by and large

disregard these media pundits and experts and defiantly

continue to rely on their own sources of news, opinion

and analysis, while the rest of the world always remains

just a little behind step. 

— September-October 2006

Endnotes

1. Kashmiri migrants in Nepal never felt safe. The Nepali
and Indian mainstream presses were never critical of Mus-
lims of any nationality being arrested or deported. See for
example http://www.nepalnews.com/archive/2006/jul/
jul13/news08.php

2. The online version does not show the “1/11” cover, see
http://www.nepalitimes.com/issue/212

3. See letters to editor in the subsequent issue http://www.
nepalitimes.com/issue/213/Letters/2038

4. Nira Wickramasinghe, “Danger of False Clarities:
Scrutiny of ̀ Terrorism` in Sri Lanka”, Economic and Po-
litical Weekly, 10 June 2006. 

5. The popularity of alternative web sites such as insn.org,
samudaya.org, unitedweblog (www.blog.com.np) and
even the Maoist media went up proportionate to the at-
tempts by the government to impose its own sole view
of events. It was only seldom that the alternative was dra-
matically subversive of the regime. 
There were, for example, hardly any cartoons of the king
and the establishment in the web sphere (one example is
on http://www.geocities.com/man_mako). The Nepali
language left-leaning monthly Mulyankan was consis-
tently critical and maintained an independent position.
Its circulation only improved in this period. 
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Constituent Assembly 
or Counter-revolution?
The crown has been pushed by the people to the precipice. Nepal
has to learn from no one. The world has to learn from Nepal. And
big brother India most of all will have to learn from its little sister.

C o L i n  g o n sa Lv e s

After decades of extreme repression, the Nepali peo-
ple rose in revolt in what is now also known as the
‘February Revolution’, though the uprisings were
mostly enacted in turbulent April. Seeing the res-
oluteness of millions of people, the king stepped
back after he was told by his army generals that they

would not open fire on unarmed civilians. In a strategic move, the
Maoist armed forces (the People’s Liberation Army — PLA) stayed on
the fringes of the movement and let the people lead the struggle. It was
perhaps a wise move, for had they led the struggle, a bloodbath may
have followed. The king’s retreat saw the demonstrations evaporate
overnight thus losing momentum at a time when the king’s departure
from Nepal was imminent. An explanation can perhaps be found in the
tiredness and suffering of the Nepali people who wanted peace above
anything else.  

When we visited Nepal in May 2006, we found the new spirit of optimism. Political

discussions were taking place everywhere. In old Kathmandu’s Darbar Square you could see

hundreds of candles burning and young people everywhere. With the average age of the pop-

ulation at 20, the future of the Republic of Nepal lies with the young people. The conversa-

tions focused on the leadership role of the Maoists during the non-violent April uprising in

what is also called the ‘February Revolution’. There is overwhelming admiration for the sac-

rifices made by these young revolutionaries and their willingness to die for a cause. There is

no doubt in anyone’s mind that if it were not for the Maoists armed cadre, change in Nepal

would never have come.  This is not to say that the movement was only a Maoist movement.

It wasn’t. It was a movement of the masses, sometimes guided, sometimes led and sometimes

supported by the Maoist underground. The people of Nepal are the heroes of the February

Revolution.

This revolution succeeded despite opposition from not only the king of Nepal and his

army but also three hegemonic nations – India, China and the United States — whose em-

bassies in Kathmandu are overactive but entirely in the wrong direction. The American forces

openly interfere in Nepali affairs and it is said that apart from providing cash and weaponry

also train the Nepali army. China openly supports the king. Human rights have ceased to be
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on its agenda for many years now. And Indian foreign

policy may well be characterised as love for the king in

the garb of constitutional or ceremonial monarchy

which quickly changed to love for democracy, initial

disrespect for democracy, shifting support for the army,

disregard for the people of Nepal and a fear of the

Maoists. Indian foreign policy has been uncertain and

floundering.

It is truly a wonder that the Nepali people, after

facing decades of torture, executions and disappear-

ances, including bombings from the air by the Royal

Nepalese Army (RNA), should break through and as-

sert the will of the people. So many families have a tale

of sorrow having lost a brother, a sister, a mother or a

father to the bullets of the RNA. 

oF inhuman Bondage

There is a close bonding between India and Nepal but

there is also great stress. The porous border has made

our two countries inseparable. But we have also caused

considerable harm to the people of Nepal. One has only

to visit the Tanakpur Barrage constructed unilaterally

by India in 1989 that gave rise to a huge controversy

because the waters of Nepal were directed to India. GP

Koirala thereafter signed a treaty legitimising the bar-

rage and in 1996, a seven party alliance signed the Ma-

hakali Treaty betraying the people of Nepal and giving

away the Mahakali’s waters to India. The Mahakali bar-

rage was built, the flags of Nepal were removed, almost

all the water was sent to UP and hardly any went to

Nepal.  It is acts like these that create a love-hate rela-

tionship between Nepalis and Indians; love for the In-

dian people and bitterness against the Indian

government.

Indian democracy, like the Indian State, has lost its

vision, sense of balance and sense of direction. Having

lived through one of the most vibrant national move-

ments in world history, it is a shame that we cannot

even recognise, let alone identify with, similar move-

ments when they take place nearby. Instead, our reac-

tion is the same as that of our colonial rulers. Suspicion

of the poor, manipulation of the weak and downright

bullying are the only diplomatic tools we seem to un-

derstand and use. 

This lack of ethical moorings was visible in the

panic reaction to the February Revolution. Manmohan

Singh, decided to send Karan Singh to Nepal. Appar-

ently, Karan Singh, proud of his royal lineage, said to

reporters as he left India that he was going to visit his

in-laws. That too in the middle of a revolution!  Jaswant

Singh, who was also keen to visit the king, has close

links with the royal family. Thus, at a critical moment

in history, the Indian State and the leader of the oppo-

sition in the Rajya Sabha sided with the monarchy. 

The consequent change of heart which quickly fol-

lowed was perhaps because of the massive show of

strength by the people of Nepal and the certainty of vic-

tory which would have left India isolated as both Amer-

ica and China are today. Foreign Secretary Shyam Saran

then rightly said that India would abide by the wishes

of the Nepali people. In any review done of the regres-

sive role played by the bureaucrats of the Indian em-

bassy in Kathmandu, the initial decision (which was

later changed) to supply weaponry to the king must be

centrestage. Indian bullets for Nepali hearts! 

Any introspection must also look at why the

Maoist movement was destined to succeed. The average

age of the Maoists underground, which consists of

20,000 regular army soldiers and 80,000 village militia,

is about 20 years. Almost 30 percent of this army is

dalit and an equal percentage consists of women. These

are the two most downtrodden sections of the society

for whom GP Koirala and politicians of his ilk have nei-

ther a political programme nor any inclination to serve. 

BetrayaL and hope

Land reforms are critical. Out of 42 lakh agricultural

families, 10 lakh families are landless. Only eight per-

cent of women have land in their names and only four

percent have both land and houses in their names.

There are 60,000 ‘haliya’ families who are bonded

‘ploughers’. There are lakhs of ‘khamaiyas’ or bonded

labourers trapped in bondage because of ‘saunki’ or

debt.  The tenants have fallen into dire poverty.  

Prior to 1996, a tenant could acquire ownership of

25 percent of the land. The fourth amendment in the

Land Reforms Act, 1962, increased the right of the

tiller to 50 percent of the land. The fifth amendment of

2000 restricted the right only to those tenants who

were registered in the government records. The sixth

amendment of 2004 extended the last date of applica-

tions up to April 13, 2005. But there was confusion

everywhere and most tenants missed the deadline. The

Civil Code, 11th Amendment in 2002, gave women

equal ownership of ancestral property, but on marriage,

property would revert back to the parents. Thus, the
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laws were very complicated and people unfriendly. To

make matters worse, a ‘citizen card’ was needed for

everything. Proof of land ownership was a perquisite.

It cost Rs. 1,200 (in Nepali currency) to get a card.

This was beyond the reach of most people. 

The land issue is central to the February Revolu-

tion. The Maoists did, using force, political and social

empowerment, and mass mobilisation, what the State

ought to have done using Parliament and the judiciary.

The movement grew because as areas were liberated,

land was handed back to the landless and the dalits in

many places. There is a lesson to be learnt in this for

India.  

Earlier this year, when I went along with veteran

civil liberties lawyer KG Kannabiran to meet with

Union Home Minister Shivraj Patil, I saw how closed

the Indian State was to in understanding Naxalism and

violence. Kannabiran pleaded with the minister but he

seemed preoccupied. In the end, he casually suggested

that Kannabiran ought to press the Naxalists to disarm,

promising to act thereafter. Such an approach is no ap-

proach at all.  In the history of democratic States deal-

ing with armed struggle movements such as the Irish

Republican Army (IRA),  disarming of the militia

comes at the end of a protracted negotiation process

and never in the beginning. 

In the case of the Andhra Pradesh Naxalites, the

principal issue, apart from cold-blooded murders in fake

encounters by the Andhra police, is land. Land ceiling

laws exist. But they are violated throughout the country

and landlords have successfully used the legal system to

obtain stay orders, which continue for decades thus ef-

fectively sabotaging the land reforms process. Today,

the Naxalites do, by use of force, what the State legis-

lature and judiciary ought to be doing by taking re-

course to the Constitution of India. 

In the context of entrenched upper caste feudalism,

capitalism and globalisation, the poor just do not count

and reform laws intended to benefit the poor are not

taken seriously. Naxalism then is the natural outcome

of the globalisation process, which isolates, impover-

ishes and marginalises the majority of the working peo-

ple and pushes them inexorably towards rebellion.  The

very nature of capitalism and the imperatives of global-

isation create militants such as the Naxalites who see

force as the only way to defend the right to life. 

Returning to the situation in Nepal, the retreat of

the king appeared to be tactical. The head of the armed

police and the intelligence police chief were suspended

but the army top brass were not touched.  The upper

layers of the RNA owe their allegiance to the king and

not to the Constitution. The palace brigades even more

so. It would be foolish for anyone to assume that the

king will be disrobed by the cosmetic reforms brought

about by Parliament, by changing the name of the army

and removing the word ‘Royal’, and by cutting the

budget of the palace. Indeed, it is said that a counter-

revolution is being planned. The upper rungs of the

army are active in scheming a comeback. And in Nepali

civil society there are many fallen stars who are ready

to join hands against the revolutionary forces. 

To sustain the revolution, Parliament, as it is cur-

rently constituted, must be dissolved. It has all the old

discredited cronies. Their strategy is to prolong the life

of Parliament and to delay as much as possible the elec-

tions for the Constituent Assembly. It is said that if elec-

tions were to be held today, the Nepali Congress would

be wiped out together with many of its allies in the

seven party alliance. An old and ailing GP Koirala

would be relegated to the dustbin of history. 

and JustiCe For aLL

One of the first decisions of Parliament after the Feb-

ruary Revolution was to appoint the Krishna Jangrai

Maaji Committee to probe into atrocities committed

by the security forces. Maaji was formerly a judge of

the Supreme Court  who resigned. He is widely recog-

nised as an upright and just man. Nevertheless, in in-

tense times such as these, routine procedures and

practices must be jettisoned.   

One decision that Parliament can and ought to take

is to implement the recommendations of the 1990

Mallik Commission which found the then prime min-

ister, cabinet ministers,  police and army officials guilty

of acts of atrocities against the people of Nepal. But the

government declined to act and betrayed their mandate.

The Attorney-General complained that the report was

flawed. It was never implemented. A public interest lit-

igation was filed in the Supreme Court asking for di-

rections to the government to implement the

recommendations, but this was rejected. This gave the

army and the police virtual impunity. The UN Com-

missioner for Human Rights in Kathmandu, Ian Mar-

tin, has gone on record to say that it was a mistake not

to implement the report. As a result, the very same of-

ficers committed atrocities once again in the mass
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demonstrations that led up to the February Revolution

in Kathmandu and all over Nepal.  

The performance of the Supreme Court was hardly

glorious. The challenge to the imposition by the king

of a state of emergency was left undecided by the court

until the people decided the question through a revo-

lution. There is a judge on the court who has gone on

record saying that the king was above the Constitution.

Having said that, habeas corpus and some other human

rights cases were dealt with promptly by some benches

during the insurrectionary period.  All in all, as for the

apex court, it was a mixed record.  The Constitution

needs to be scrapped. It ought to be replaced immedi-

ately by an interim Constitution drafted by a committee

appointed by popular vote. It must make a radical de-

parture from traditional constitutions. Though it may

borrow some articles from the Indian and South

African Constitutions, it must make a radical departure

and proceed to lay down for the first time the basic

structure of a Constitution for a democratic socialist re-

public where capitalism will be relegated to a corner

and fundamental rights  reign supreme.  

taLes oF repression

No attempt to reconstruct society can ever be complete

without a public stocktaking of the thousands of young

Nepali boys and girls who were tortured, executed and

abducted by the police and security forces. From the

Maoists groups alone thousands of people were jailed. 

We met with Krishna Prasad Prajuli, father of

Shiva, a 28-year -old boy from Leknath municipality,

district Kaski, who has been missing since 2001.  He

was taken by the civil army from Pumdi Bhundi (out-

side Pokhara) while he was returning after visiting his

relatives. After picking up Shiva, the army raided Kr-

ishna’s house thrice. He said that many others who

were picked up from his village have disappeared.  

We met with AN Baral, father of Netra Prasad

Baral, a 24- year-old youngster, who was picked up

from village Bharatpur by the army and taken to Phul-

bari Barraks at Mahendragarh.  He sent a letter to his

father. He was studying for his BA. Netra was hand-

cuffed and blindfolded and never seen again. 

We met with Govinda Gautam whose uncle

Damodar Gautam (Sangram) was picked up at 8.30

pm from Dhanakuna by the army about three years

ago. He was injured in a mine blast at the time he was

picked up.  He was an innocent by-stander.  In agony

he begged for water from the army. Instead, the com-

mander pissed in his mouth. He was kicked and thrown

into a truck. He said that he wanted to see his 9-month-

old son before he died. Govinda’s father was in the po-

lice, but he was told by the army that if he interferes he

would be behind bars.

We met with Tara Adhikari, 34.  She is a vegetable

vendor.  Four years ago her husband, Chhabhi Adhikari

34, was killed by the army. Two years ago her sister-in-

law, Munna Adhikari, 24, was also killed by the army.

They were Maoist full timers.  They came from village

Sahimaran in Kaski district. They found the corpse of

Munna. She was blindfolded with her hands tied be-

hind her and shot in the temple.  

We met with Dilliram Adhikari , 40, resident of

Pokhara, and a teacher since the 1980s in the govern-

ment school.  In January 2006, at midnight, Inspector

Narendra Chand together with the army and the police

from Phulburi, beat him and kept him in detention for

a month. Mary Arnot of the International Committee

of the Red Cross helped him get out.     

We met with Biswa Prasad Lumichane in the Kaski

Karagah prison. He was on the second day of his

hunger fast with several of his male comrades. There

were more than 70 young boys and men in the jail.

Along with him were women comrades who are sepa-

rated by a wall: Asha, Sharmila and others who all had

suffered in different ways, wounded by a bullet, given

electric shocks, tortured, their heads pushed under

water in drums. We met Leela Thapa who was ordered

to be released by the Supreme Court. She was on fast

in jail together with Ambika Mudbari who has been six

years in jail and has been charged with collecting dona-

tions for the Maoists.  She was tortured by putting her

head in a water drum. 

They demanded that those who have disappeared

be accounted for, that prisoners of conscience be re-

leased, the Terrorist Act be repealed and war criminals

be punished. There were eight women under preventive

detention and six under the Terrorist Act.  Though the

jail had capacity for only 60 persons, there were 200

persons kept like chickens. There were only four toilets

for 200 people.

BeWare the royaLists

The forces of reaction seek to waste time while they re-

group thinking that the revolutionary fervour will cool

down with time. They may be right. But then, they
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may be wrong. The mass demonstrations we have seen

in recent months prove that public memory is long and

public anger is near the surface despite the reforms that

have taken place. Like in all things, it would the greatest

mistake for anyone to compare Nepal with any other

society and draw parallels for lessons to be learnt. This

is because Nepal could well be, despite its poverty, one

of the most socially and politically advanced countries

in the world today.  

Nepal has to learn from no one. The world has to

learn from Nepal. And big brother India most of all will

have to learn from its little sister. 

The key to success lies in speed and in not follow-

ing precedents because all precedents are invariably lim-

ited by capitalism. Nepal is no longer and need no

longer be the capitalist country with a capitalist Con-

stitution even though it may exist within global capi-

talism. This is what the Nepal experiment is all about.

— September-October 2006
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Children of a Lesser God
The founding fathers had envisaged a multicultural society where 
all religions would be treated equally by the law of the land. But in
today’s Pakistan, religious discrimination has been made an integral
part of the country’s Constitution.

sa B a  Wa L LaC e

There cannot be a bigger disadvantage for citizens of a State than
being unequal in the eyes of the law. Modern day Pakistan is an
example of how the State has allowed religious discrimination to
fester within its constitutional framework. When the State fails

to set examples of non-discrimination, certain elements in society take advan-
tage of the situation in order to perpetuate injustice. To bring communities
to a point where they talk about their similarities rather than their differences
is difficult, especially if these rigidities are coupled with limited resources. Ir-
respective of who happens to be on which side of the divide, society begins
to decline as a whole in such cases. Biases and prejudices in a political order
find their links in race, colour, sex and religion to form a system of injustice.
Several laws and regulations, especially the articles and provisions of the Con-
stitution of Pakistan discriminate against religious minorities. While some
provisions clearly treat Muslim citizens preferentially, the others completely
ignore the fact that Pakistan is a multi-religious society.  

suBstantive LaWs

Laws that discriminate on the basis of religion are a source of human rights violations. The

Commission of Inquiry on the Status of Women, constituted by the Pakistan Government

in 1997 and the National Commission on the Status of Women in 2003, recommended the

repeal of most of these laws:

w A Shariat Act was passed by Parliament in 1991, which made Shariah the “supreme law”

of the land. The Act also protects outdated and redundant laws for religious minorities.

w Zakat and Ushar laws discriminate not only between non-Muslims and Muslims but

also between Muslim sects. Deducting Zakat by the banks has caused division and

discrimination among the citizens of Pakistan. Moreover, these taxes, according to in-

terpretations, are not to be spent on the welfare of religious minorities.

w The Hudood and Zina Ordinance are part of the criminal law. It fails to make a dis-

tinction between rape and adultery. Moreover, the law makes religious laws and pun-

ishments applicable on non-Muslims, which are not part of their belief system.

w The Qisas and Diyat Ordinance (Shariat laws regarding homicide and blood money) are

a part of the Pakistan Penal Code since 1990. Even though it has been criticised by emi-

nent jurists and human rights activists and should not be applicable to non-Muslims.

w The Law of Evidence 1984 reduces the value of court testimony of a Muslim woman and

non-Muslim citizen to half of that of a Muslim male, in cases constituted under Islamic laws.
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w Many lives have been lost and hundreds of fam-

ilies have suffered due to blasphemy laws (Sec-

tions 295 - B & C, 298 - A, B & C), enforced

gradually from 1980 to 1986. These laws are

tools of persecution of religious minorities.

Although the separate electorate based on religious

apartheid was abolished in 2004 after a struggle for two

decades, it continued to be in practice in 2003 as far as

local bodies system were concerned. There are also a

number of regulations and policies biased against reli-

gious minorities like syllabus for educational institu-

tions, government controlled media, concessions for jail

inmates, admissions and filling vacancies.  

prohiBition LaWs

Liquor was banned for Muslims in 1976 but non-Mus-

lims were allowed to consume, purchase and manufac-

ture liquor on special permits by rule under the Hudood

Ordinance 1979. This law became a source of religious

discrimination, as non-Muslims were seen as “officially

catered for immoral acts” by the orthodox Muslims. A

study of the reported cases in 1998/99 by the National

Commission for Justice and Peace concluded:

w It is only hypothetical to say that prohibition

laws have worked in Pakistan and it would be

wishful thinking to maintain that these laws had

any good impact on the society. However, there

is no doubt about its adverse effect on non-Mus-

lim citizens.

w The majority of liquor consumers are from the

majority community and not the minority com-

munities.   

the Constitution oF paKistan

Although the extent of religious freedom may be meas-

ured by the State’s basic document, the Constitution, the

exercise and enjoyment of such a right is, however, de-

pendent on the socio-political philosophy and socio-cul-

tural environment that exists in the State. In the case of

Pakistan, there has been tremendous drift downwards in

the context of religious freedom. Its founders were clearer

about providing religious freedom to the citizens during

the freedom struggle when the new state of Pakistan

emerged as a result of the partition of India. Muhammad

Ali Jinnah, the father of the nation (Quaid-e-Azam),

while giving his presidential address to the Constituent

Assembly of Pakistan at Karachi on August 11, 1947 said,

“…I cannot emphasise it too much. We should begin to

work in that spirit and in course of time all these angular-

ities of the majority and minority communities, the Hindu

community and the Muslim Community --- because even

as regards Muslims you have Pathans, Punjabis, Shias,

Sunnis and so on --- will vanish. Therefore, we must learn

a lesson from this. You are free; you are free to go to your

temples, you are free to go to your mosques or any other place

of worship in this State of Pakistan. You may belong to any

religion or caste or creed - that has nothing to do with the

business of the State. …Now, I think we should keep that in

front of us as our ideal and you will find that in course of

time Hindus would cease to be Hindus and Muslims would

cease to be Muslims, not in the religious sense, because that

is the personal faith of each individual, but in the political

sense as citizens of the State.”

The situation, however, changed soon after his de-

mise in 1948. The infant nation fell prey to palace in-

trigues and hobnobbing of the politicians with the

establishment. The vested interest took refuge in reli-

gion and used religious parlance in socio-political field.

A radical change was introduced in the socio-political

corpus through Objectives Resolution passed by the

Constituent Assembly of Pakistan on March 12, 1949,

which provided an Islamic base to the new state. This

was a departure from the stand taken by the founders.

In order to examine the fundamental rights includ-

ing religious freedom to the citizens, a brief reference

to the three constitutions framed and enforced in 1956,

1962 and 1973 would be proper. The first two consti-

tutions were abrogated by the martial law regimes.

Gen. Zia-ul-Haq, the military dictator who captured

power by overthrowing an elected government on July

5, 1977, held the 1973 Constitution in abeyance. After

four interim and four elected governments, the country

returned to military rule on October 12, 1999, under

Gen. Pervez Musharraf. General elections were held in

the country three years later. The National Assembly

and the Provincial Assemblies of the four provinces

have been elected and installed, the upper house, the

Senate, was elected in early March 2003, and thus Par-

liament was supposedly complete as an elected legisla-

ture. However, power still rests with the President, who

is the Chief of Army Staff and the head of the National

Security Council. There are certain glaring discrimina-

tions within the Constitution. 

w Article 2: Islam is the State religion… 

w Article 41 (2): The head of the State has to be a

Muslim… 
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w Third schedule Article 91 (3): The oath for

Prime Minister suggests that this office is also re-

served for a Muslim. He is required to declare

his belief in finality of Mohammad (PBUH) as

a Prophet, Quran and Sunnah.

The effects of such reservation mean that a State

sets a bad precedent for its citizens by such a reserva-

tion. It sends an unequivocal message that the rule of

merit can be compromised for the inclusion of the pre-

ferred and that the exclusion of minority religions is no

vice. Furthermore, this exclusion, once underway,

knows no bounds. It has created space for power poli-

tics making political stability an elusive dream. This is

bound to happen when the very principle of the equal-

ity to all citizens is compromised in the Constitution it-

self.  The trickle down effect of these Articles has had a

detrimental effect on mindsets where religious intoler-

ance is concerned with the majority refusing to accept

the right of religious minorities to occupy even the pet-

tiest of government jobs.

For example, there is a chorus heard every now and

then by religious and sectarian organisations demand-

ing removal of Ahmadis from “key posts”. The conse-

quence of such provisions and policies based on

religious discrimination has also culminated in a drastic

change in representation of religious minorities be-

tween the fifties and the nineties in the superior serv-

ices, judiciary and administration. An in-depth look

into the Constitution reveals further discriminations. 

Article 227 clearly states that no law repugnant to

Islamic injunctions, as expounded by the clergy, can be

enforced in Pakistan.  For the last 49 years a council of

Islamic ideology, has been functioning in the country.

The council has an advisory constitutional role. It had

the Islamic sanction of a law till 1977 but was given the

power of mandatory intervention when the amend-

ments were introduced by General Zia’s regime

through Article 203 A-J. The Council neither had rep-

resentation of religious minorities nor did it bother to

take the sentiments and interest of religious minorities

into account in its recommendations. Yet, the conse-

quences of its actions are borne by the whole nation.

The Government is entrusted to promote the Islamic

way of life under Article 31. The Federal Shariat Court

has power to declare any law defunct if repugnant to

Islam and to suggest amendments in such laws under

Article 31-D.

The federal Shariat Court is a parallel judicial sys-

tem, whose utility remains unevaluated by a competent

body. Its jurisdiction extends to the whole of Pakistan.

A non-Muslim can neither be a Judge nor appear as a

lawyer and witness in the federal Shariat Court. One

can only be a petitioner whereas the petition is to be

decided according to Islamic injunctions.

The religious minorities are an integral part of the

Pakistani society. If they are to get justice under a cur-

rently undemocratic and anti-people set-up, the people

of Pakistan need to raise their collective voice against

this intolerance thereby giving way to a civilised and

democratic society. It is only possible when they are

willing to enforce it through their political struggle.

Although it is the political will of the people of

Pakistan to redefine the ideological frontiers of the

State, in order to ensure fundamental rights to citizens

belonging to different religions, races, languages and

cultures, the State will have to enact laws based on in-

ternationally acknowledged principles of legislation. 

One of the first steps in this direction would mean

striking down discriminatory legislations violating the

religious, social, political, economic and cultural rights

of minorities, repealing blasphemy laws which encour-

age religious persecution and educating people through

the print and electronic media.  The State’s response to-

wards sectarian violence has been pathetic and based on

adhocism. If it is  serious about building a civil society,

it should change its policy of appeasement, ban Jihadi

forces spreading hatred and violence with immediate

effect and purge the educational curriculum of distorted

history, literature of hate and religious extremism that

has generated intolerance and violence in the society.

Religious minorities in Pakistan must recognise

their roles as natural allies of the true democratic forces

and understand that the only way of liberating them-

selves is through a joint political struggle. These mi-

norities are an integral part of the nation and it is their

natural and legitimate right to be part of the political

system. To be able to join the mainstream of national

political life, they must redefine their role in the political

corpus, shun sectarian agendas and demand their right-

ful place in Pakistan. 

— November-December 2005



state repression

In India there is a deafening demand for enacting new, more stringent legislations to
tackle terrorism and violence by the radical left outfits. While more and more innocent
persons have become victims of unrestrained police action, the conviction rate under
even a draconian law like TADA has been abysmally low, below 2 percent in fact. The
number of killings in response to terrorism, on the other hand, is exceptionally high.
Tough laws encourage a corollary moral environment in which the threshold of tolerance
for impunity by the state is raised, because the imperatives of the situation are deemed
to require it. In effect, what it means is that the special laws do not prevent terror and
rarely punish the guilty. If tougher laws could solve the problem, then why did it not
prevent the terror attack on Parliament despite the fact that POTA was in place? Why did
MCOCA fail to prevent 7/11 in Maharashtra? Why does militancy in northeast not subside
despite 50 years of AFSPA. Why does Jammu & Kashmir periodically burst into flames?

SECTION 16
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The Law of Terror
In the aftermath of the recent blasts in Delhi and other places there
has been a concerted demand for a law that will help the state
combat terror. The logic of this anti-terror doctrine, the validity of
its central tenets and the efficacy of its use have to be questioned.

H A R S H  D O B H A L

Ever since its inception, Israel has implemented some
of the most stringent counter terror measures having,
perhaps, the most experience in this area than any
other country in modern times. Soon after its estab-
lishment, the Jewish state enacted the Prevention of
Terrorism Ordinance which, and subsequent enact-

ments, produced the dreaded intelligence agency like Shin Bet, gave au-
thorities immense prosecutorial powers to detain individuals and
question (read torture) them, permitted the targeting of suspected ter-
ror areas and centres, and allowed the bombing of such areas (collateral
damage became an acceptable norm), thus inflicting enormous damge
on civilians. This ordinance was amended later to make it even stronger
so that even sympathising with what the authorities perceived as terror
groups was deemed illegal. Despite these severe measures in place, Israel
lives in the shadow of dread and there is no respite from the barrage of
lethal attacks that routinely take lives. In this tiny country, periodically
in the grip of nation-wide fear, there is hardly anyone whose someone
– an associate, a friend, brother, uncle, a distant relative, a close friend's
colleague or a neighbour--has not been a victim of these attacks. Strong
laws have demonstrably had no effect in stamping out terrorism. 

If anything, Israeli citizens have paid a high personal price by accepting a drastic dilution

of their basic liberties in this ineffectual fight against terrorism. They are often subjected to

a high degree of surveillance over their daily lives. Searches of individuals and their belong-

ings, screening, security checkpoints, CCTV cameras and constant monitoring of public and

private spaces are routine. Such is the security mania in the country that at Tel Aviv airport

all foreigners have to face a rigorous interrogation by security personnel and disclose all man-

ner of personal details on travel plans, purpose of visit, contacts in Israel (and with Palestinians

if any), sources of income and, if you happen to be a research student, the topic of your

thesis, the reason for choosing the topic and even the chapterisation and conclusion of the

study. If all such queries are not answered to the satisfaction of the security personnel or if

they think they detect any nervousness, a more intensive grilling follows that could last for

hours. This is the anatomy of everyday life in a besieged country that has gone to extraordi-

nary lengths to cultivate an enemy.
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Israel's human rights violation record and its anti-

terror policies have been condemned world-wide and

the country is still struggling to fight its isolation in in-

ternational forums, including at the United Nations.

The state has indulged in gross human rights violations

of unparalleled magnitude against Palestinians, using

coercive and ruthless methods of interrogation to

gather information on terror activities and conducted

assassinations of Hamas leaders in Palestine and of

other targets even in other countries. Israel has often

been accused of anti-Arab profiling. Democratic opin-

ion across the world has repeatedly condemned the Is-

raeli policies of economic sanctions, restrictions on

Palestinian mobility, segregation of cities from cities,

villages from villages and imposing immense hardships

on ordinary Palestinians, crippling their economy,

paralysing everyday life through the use of dispropor-

tionate force, including the deployment of tanks and

missiles for destroying Palestinian civilian structures.

Despite such a zero tolerance approach to terror-

ism and an ostensibly near foolproof mechanism in

place for decades, which has earned it international op-

probrium, Israeli citizens continue to face terrorist

threats on a daily basis. Not everybody in the country

is an obsessive xenophobe or Arab hater. There is a

whole generation that has only seen violence, like their

parents have, and who want to carry on life in a normal

way, in peace and harmony, without any suicide bomb-

ings or any draconian laws that pervade society and in-

trude into their daily lives. Though the Israeli state is

an unabashed coloniser, what is generally lost sight of

is the fact that ordinary people in the country want

peace for themselves and with Palestinians, while their

leaders, cutting across the political spectrum, continue

playing on their fears for domestic political dividends.

Even a left-of-centre party like Labour partakes of the

same truculence as its more right wing counterparts,

because the terms of politics in security matters are set

by the latter. India is moving on a somewhat similar

pattern.

While there cannot be any comparison between the

political situation in West Asia and India, for Israel has

been in conflict with the Palestinians since its establish-

ment over issues like land, water and the future of mil-

lions of Palestinians, there is a family resemblance in the

way in which enemies are perceived and how they are

dealt with. The social pathologies of amplified fear are

used to engineer a similar environment of extreme in-

security to politically validate the suspension of consti-

tutional liberties and the targeting of innocents in the

name of combating a menace that is permanently in the

air. A chorus of demands from within civil society for

harsh laws to empower the police and security forces to

dangerous levels of lawlessness and vendetta can quite

easily be orchestrated in an atmosphere of terror-in-

duced insecurity. Therefore, the amplification of the

perceived threat through official exaggerations and in-

cessant re-runs of gruesome spectacles in the visual

media can potentially lead to a grotesque Hobbesian

contract by which society voluntarily surrenders its lib-

erties and its freedoms to create an intoxicated

Leviathan. This is where the parallels between India and

Israel lie and these are surely not coincidental.

During the late 1990s, especially after the NDA

government came to power, Indo-Israel strategic coop-

eration (including in the field of anti-terrorism) inten-

sified, culminating in the visit of then home minister L

K Advani and Jaswant Singh to the Jewish state in

2000. The composition of Advani's delegation had

drawn much attention from media as it comprised

heads of intelligence agencies, RAW, IB, and central po-

lice organisations fighting terrorism. Advani formalised

Indo-Israeli cooperation in his meetings with the

Mossad chief and Israeli ministers dealing with security.

Israel was keen to support India's anti-terrorism efforts.

There was a newly discovered convergence in threat

perception shared by the two countries. Hence, the

symmetries in the security environments of the two

countries have a certain tangible kinship.

Advani's cabinet colleague Jaswant Singh, who had

also visited Israel days before Advani, made energetic

efforts to cement the growing ties between the two

countries but reiterated New Delhi's continued support

to the Palestinians for their "inalienable rights to reside

in internationally-recognised territories." Singh also

made a controversial remark in reply to a question at

the Israeli Council of Foreign Relations on why India

took so long to establish diplomatic relations with Is-

rael. He blamed it on India's past politicians and their

urge to cling to office with the backing of the Muslim

votes saying that India's Israel policy became captive to

domestic policy that came to be unwittingly an unstated

veto on India's larger West Asia policy.

Jaswant Singh's remarks signified an obvious shift

in India's West Asia policy and its increasing fondness

for Israel. Long before he became a cabinet member of
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the government that enacted POTA, Jaswant Singh

had, in his 1988 article, "Beleaguered State" in the jour-

nal Seminar, offered the following trenchant criticism

on the use of stringent laws in Punjab-- 

"Unfortunately, [the Indian] government is a clas-

sic example of proliferating laws, none of which can be

effectively applied because the moral authority of the

Indian government has been extinguished, and because

the needed clarity of purpose (and thought) is absent.

Not surprisingly, therefore, [the government] falls back

to creating a new law for every new crime . . .''

There is something predictable but diabolical about

Jaswant Singh’s paradigm shift, who during the hijack

of the IC-814 flight to Kandahar had personally es-

corted three terrorists in exchange for the lives of the

hostages. Since then India has witnessed a spurt in ter-

ror attacks over the years and the recent sickening and

morally repugnant explosions have generated an ex-

traordinary climate of fear in a society conditioned to

accepting the globally dominant narrative of terror and

the overriding necessities it demands. 

Post 9/11, post December 13, 2001, post 7/7

2005, post-September 2008, the Israeli model of fight-

ing terror has increasingly gained currency among the

mainstream of the international community, so much

so that it is now the accepted global model. The central

tenet of this doctrine is that terror attacks are perpe-

trated by irrational, hate-filled Muslim youth fanatically

pursuing the dream of global jehad. The stereotype is

now cast in stone, and like all stereotypes it relies on

caricature and results in hate. It justifies retribution and

repression and fulfils its own nihilistic prophecies, set-

ting in perpetual motion an endless cycle that cannot

be terminated by special laws. 

Yet, today in India there is a deafening demand for

enacting new, more stringent legislations to tackle ter-

rorism. Such laws, curtailing fundamental rights, are

driven by political expediency. Those demanding such

laws should not forget that TADA, POTA, MISA had

all to be repealed. Most of these laws already had their

run without ending the threat of terror attacks or even

minimising them. While more and more innocent per-

sons have become victims of unrestrained police action,

the conviction rate under even a draconian law like

TADA has been abysmally low, below 2 percent in fact.

The number of killings in response to terrorism, on the

other hand, is exceptionally high. Tough laws encour-

age a corollary moral environment in which the thresh-

old of tolerance for impunity by the state is raised,

because the imperatives of the situation are deemed to

require it. In effect, what it means is that the special law

does not prevent terror and rarely punishes the guilty.

If tougher laws could solve the problem, then why did

it not prevent the terror attack on Parliament despite

the fact that POTA was in place? Why did MCOCA fail

to prevent 7/11 in Maharashtra? Why does militancy in

northeast not subside despite 50 years of AFSPA. Why

does Jammu ad Kashmir periodically burst into flames?

Stringent laws do not lead to superior intelligence

nor to efficient prosecution. They just permit prolonged

detention without proof of guilt. We rarely get to know

who the perpetrators of such crimes are. As the BJP's

Jaswant Singh, no less, pointed out 20 years ago, strin-

gent laws have not solved the problem of terror attacks.

Not in Israel, not in India, not anywhere else. We have

to look for solutions elsewhere.

— September-October 2008
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Binayak Sen:
Victim of State Vendetta
For over two months a civil rights champion has been behind the
bars because of the arrogance of the powers-that-be in Chhattisgarh.
This is because of the black laws being used by the State to cover up
its misdeeds.

H A R S H  D O B H A L

Dr Binayak Sen, a human rights activist, a paedia-
trician and a public health doctor, was arrsted on
May 14, 2007 in Bilaspur, Chhattisgarh. His
crime: He and his organisation (People's Union
for Civil Liberties - PUCL) had helped draw pub-
lic attention to the unlawful killings on March 31,

2007, of several adivasis in Santoshpur, Chhattisgarh. 

Sen was detained under provisions of the Chhattisgarh Special Public Security Act, 2006

(CSPSA), and the Unlawful Activities (Prevention) Act, 1967), which was amended in 2004

to include key aspects of the Prevention of Terrorist Activities Act (POTA), 2002.

A number of organsiations and individuals across the world have protested against the

arbritrary arrest of Dr Sen following which a police probe into the incident was ordered on

May 5. As is the pattern, the evidence was destroyed promptly. Bodies of the victims were

exhumed in the week immediately preceding Sen's arrest. Autopsy report has confirmed that

three of the victims were hit on the head and waist by bullets at close range. Others had been

brutally axed to death.  Police have been quoted as admitting that it was "certain that some

police personnel crossed the limits and killed innocent villagers branding them as Maoist mil-

itants... Now the government has to decide whether the cops involved in killings should be

arrested or not." However, a minister from chattisgarh has ruled out any arrest of any police

personnel involved in the ghastly killings of the innocents. 

Binayak Sen's arrest has once againg raised disturbing questions regarding threats, ha-

rassment and intimidation by the State against those who defend and protect human rights.

The rights to freedom of expression, association and assembly are fundamental human rights.

Activists continue to be targeted for harassment and intimidation by state officials. Their ac-

tivities, their rights to freedom of expression, association and assembly are being restricted. 

What was wrong in what Sen, vice president of the PUCL, was trying to highlight? In

his capacity as an active member of the PUCL, he has helped organise numerous fact finding

missions into human rights violations that included extra-judicial killings, tortures, rapes and

unlawful detentions. Sen was actively pursuing these investigations and high-handedness of

the State, including cold-blooded murders of unarmed civilians by police and government-

backed 'Salwa Judum'.  Sen and his organisation has been on the forefront of chronicling
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fake encounters, rapes, burning of villages,

displacement of Adivasis and loss of their

livelihoods. He has always stood against

senseless killings and advocated for peaceful

methods

Dr Sen's arrest is clearly an attempt to

intimidate human rights activists and demo-

cratic voices that have been speaking out

against rights violations. In recent days, the

targets of state harassment have widened to

include Dr Ilina Sen, who for years has been

active in the women's movement, Gautam

Bandopadhyaya of Nadi Ghati Morcha,

PUCL's Rashmi Dwivedi, and other activists

of PUCL in the region. 

Dr Sen has been involved in many other

activities. He is renowned for extending

health care to the poorest of the poor, a

dwindling tradition among health profes-

sionals in India. For the past 30 years, he has

been promoting community rural health care

centres in the country. He helped to set up the Chhat-

tisgarh Mukti Morcha's Shaheed Hospital, a pioneering

health programme for the region. The hospital is

owned and operated by a workers' organisation for the

benefit of all, regardless of caste or other distinctions.

Dr Sen is an advisor to Jan Swasthya Sahyog, a

health care organisation committed to developing a

low-cost, effective, community health programme in

the tribal and rural areas of Bilaspur district of Chhat-

tisgarh. He was also a member of the state advisory

committee set up to pilot the community-based health

worker programme across Chhattisgarh, later well-

known as the Mitanin programme. He also gives his

services to a weekly clinic in a tribal community.

His arrest is a grave assault on the democratic

rights movement in India. Democratic voices across the

globe have stood up in defence of Dr Sen and other

human rights activists. Noam Chomsky headed a list of

prominent persons issuing a press statement on June

16, 2007.  "Dr Sen has been detained under the Chhat-

tisgarh Special Public Security Act, 2006 and the Un-

lawful Activities (Prevention) Act, 2004 on charges that

are completely baseless. Both these extraordinary laws

have been criticised by numerous civil rights groups for

being extremely vague and subjective in what is deemed

unlawful, and for giving arbitrary powers to the State

to silence all manners of dissent." 

Protests against Dr Sen's arrest has been joined by

other prominent personalities such as Nobel Prize win-

ner Amartya Sen,  Magsaysay Prize winner Aruna Roy,

Booker Prize winner Arundathi Roy, retired Chief Jus-

tice Rajindar Sachar of the Delhi High Court, film

maker Shyam Benegal and many eminent medical pro-

fessors and scientists in India, the USA, the United

Kingdom, Australia and elsewhere.

Sen remains in police custody till date. Chhattis-

garh High Court has rejected his bail. Human rights

activist like Mr Sen form the backbone of a vibrant

democratic struggle. Strangely, the State does not look

upon such activists as partners in the democratic

process. They are periodically targeted, subjected to a

suspicion, hostility and vendetta. More often, they are

also perceived as threats to the "national interest."  

Consequently, individuals, organisations, lawyers,

journalists, and physicians, among other freedom and

justice loving persons find themselves at considerable

risk when they take on issues dubbed as 'sensitive' by

the government. Nothing can illustrate this more con-

clusively than Dr Binayak Sen's recent unjustified and

illegal arrest under some of the black laws that the state

opted for the sake of expediency.

— July-August 2007
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impunity impairs 
indian Constitution
How can the blinding of prisoners in Bhagalpur, extra-judicial
killings in Punjab and Jammu and Kashmir, or police encounters
elsewhere have the tacit approval and complicity of the State
even while the culprits escape the logic of punishment.

K  G  KA n n A B i RA n
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Impunity Perhaps no word defines the experiences of Latin
America so well as this one. Lack of punishment, of investi-
gation, of justice. The possibility of committing crimes —
from common robberies to rape, torture, murders – without
having to face, much less suffer, any punishment. And there-
fore, the implicit approval of the morality of these crimes.

Forgiving and forgetting without remembering – or remembering too
well, but not caring. What is forgotten can easily be repeated. And what
is done without any punishment, can be repeated without fear. In some-
what Latin American fashion that it had social sanction. We were then
confronted with long periods of imprisonment without trial. Then we
had the Justice Bhargava Commission into deliberate liquidation of
Naxalites in the name of encounters. Chaitanya Kalbagh, then with
India Today, gave details of around 1,200 persons killed in fake encoun-
ters in UP and the justification offered was that they were all dacoits.
Walter Thevaram shot into the news from Madras for brutally putting
to end young persons, allegedly Naxalites. Chaitanya Kalbagh and SV
Rajadurai, a well-known writer from Chennai, filed writ petitions in
the Supreme Court. In Andhra Pradesh it has been a continuous cam-
paign. Life and liberty, as constitutional values, appealed neither to the
executive or the judiciary ever. Quite a few hundreds of Bengali youth
were killed to put down the nascent movement and SS Ray, a central
minister without portfolio then, is alleged to have played a leading role.
In Punjab, quite a few hundreds were picked and shot and quite a few
hundreds disappeared. An audit of bodies cremated by the police was
undertaken by Jaswant Singh Kalra, who himself disappeared. The PIL
pending in the Supreme Court was transmitted to the NHRC and is
still pending there. There is no need to enquire into governmental im-
punity—the records are available. Quite a large number of human rights
defenders were killed under the pretext that they were supporters of
militancy/terrorism.  

Post-emergency there were several other commissions looking into several other mis-

deeds in the name of governance. Neither the governments nor the people learnt anything

from these. The fractured Rule of Law of the Emergency days lingers even today. The insti-

tutional destruction that the Emergency inflicted was never repaired. No institution is func-

tioning as the Constitution contemplated. Nobody is willing to do a political or a moral

reading of the Constitution. Though I have borrowed the idea of a "moral reading of the

Constitution" from Ronald Dworkin, I am not using it in the sense in which he used it. I am

using this in the context of the Preamble, the Fundamental Rights, the Directives Principles

and the Fundamental Duties laid down by our Constitution.  Politicians do not relate their

activities, or their programmes to the Constitution. Public servants do not think that the du-

ties and tasks assigned to them are related to the Constitution. This failure to restructure in-

stitutions has led to all-round impunity we are witnessing today

Police, as the law-enforcing arm of governance, can, if intelligently used, inculcate the

habit of legality among the people. As the democratic content in governance was diminishing,

the sanction of impunity to the law-enforcing agency was on the rise. We have established



that for the police to enjoy total impunity we need not

have a dictatorship governing us. Under our Constitu-

tion blocking the limited scope for bringing about so-

cial transformation is fascism. In a pluralistic society like

ours not allowing the minorities to grow and develop

in equality, where every member of the minority com-

munity has a right to be treated as equal, would be fas-

cism. The concept of fraternity and human dignity

emphasises substantive and not formal equality. In a

country teeming with obscurantist oppressive religious

and caste practices, not allowing women, Dalits and

backward castes to progress and develop into complete

human beings with an equal and effective role in all de-

cision—making processes despite Article 14, 15 and 16

would be fascism. Any effort to perpetuate the status

quo would be fascism and the means to enforce fascism

has always been sanction of impunity to the law enforc-

ing agencies. 

In India, the vulgarised caste structure, which re-

pressed the backward and scheduled castes for cen-

turies, has adopted a western liberal Constitution, has

produced its own variety of distorted democracy that

has transposed authority, not yet freed from its religious

connotations and the impunity prevalent in a hierarchi-

cally dominant caste system and has produced what I

would call "parliamentary fascism". Elections do not

make any difference to the political party which inflicted

brutalities. Delhi killed quite a few thousands of the

Sikh community members and the killers were elected.

Mumbai after Babri Masjid killed quite a few thousands

of Muslims and Srikrishna Commission did not inflict

even a dent either in Bal Thackeray's following or the

BJP, the architect of the destruction of Babri Masjid.

Gujarat is yet another example where impunity reigns. 

Gujarat is a state where constructional democracy

is incarcerated, where the chief minister's party peers

and their supporters are praising his non-existent

achievements. It is reminiscent of what we read in

school -- the emperor's robes. Quite a few thousands

were killed, cut into four and consigned to flames, caus-

ing disappearance of evidence of the genocide. Old re-

ligious places of worship were demolished and roads

laid over them.   The chief minister has his well organ-

ised mafia to swing into action and this is what silences

the people and reading the Constitution legally we can

always argue that the first three freedoms also would

mean freedom not to speak, not join an association and

not to be a party to any meeting or assembly! In all

these areas Rule of Law is not allowed to operate but

where it does it is all allowed to function by fits and

starts.

In the State of Andhra Pradesh for over four

decades killing people in custody or summary extra-ju-

dicial executions of extra parliamentary political dissent

has become part of the administrative system. The po-

lice set-up rather than political leaders decides what is

good politics for the people. Any debate about this is

kept away from the national press and national debate.

The State has been able to manage its murders beauti-

fully. It is important to realise that impunity and dem-

ocratic governance have an inverse relationship.  

The armed forces and the paramilitary forces in

Jammu and Kashmir have for over 50 years employed

impunity. People's protests against impunity was never

heard by the rest of the country and only when peace

process emerged that we are hearing of extra-judicial

killings and editorials are written about the recent out-

bursts against such killings. Impunity destroys living

condition by spreading fear to even complain against

visible injustices. Impunity has destroyed the beautiful

landscape and its people and transformed Emperor Je-

hangir's couplet to 'if there is hell on earth, this is it"

North-eastern states have always been occupied

territory coexisting with our brand democracy. We are

so used to parliamentary fascism that recently a com-

mittee under a former Supreme Court Judge was ap-

pointed to suggest some measures for improving the

conditions in the north-eastern states. The committee

recommended not only the repeal of the Special Armed

Forces Act but also asked to incorporate the provisions

of the Unlawful Activities Prevention Act as amended

in 2004. I do not think that they looked into the Report

of the Constitutional Review Committee on the 

north-east. 

In this background of impunity the Malimath

Committee was appointed by the BJP when it assumed

the captaincy of the NDA and ruled for a full term. This

committee was headed by Judge Malimath ably assisted

by a known jurist and a pioneer in setting up of elite

law institutions among others. In the report of the com-

mittee there is no reference to impunity. One major, al-

most path breaking recommendation they made, is that

the major premise of criminal justice should be pursuit

of truth. A justice system of this world cannot set itself

the task of pursuit of truth. Whose truth is it anyway?

Unable to answer the question posed by the Procurator
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of Judea after conviction of Jesus Christ, jurists never

contemplated pursuit of truth as goal of any adjudicat-

ing tribunal. It has always been investigation of facts

leading to an offence. It is a very haphazard treatment

of criminal reform hurriedly brought together and pre-

sented to the then home minister and deputy prime

minister. The elitist jurists and the police intellectuals

are trying to push in these recommendations. And as

for police reforms, instead of reforming the police, the

government has set about the task of giving more pow-

ers to the police. If the police reforms do not address

the question of impunity, they are not going to be re-

forms worth the name. What is needed is a complete

check on impunity.

We are strengthened in our resolve by the Resolu-

tion of the parliamentary Assembly of the Council of

Europe on 18 April 2007 at Strasbourg that calls for a

"zero tolerance " of Human Rights violations. But that

cannot be possible as long as there is no political will

to tackle the culture of impunity. The clear outcome of

impunity is denial of justice to the victims. The report

was in the context of European countries. But it is

timely. We made it clear in Response to Police Reforms

Drafting Committee, which is as follows: 

"Black's Legal Dictionary quotes just a Latin Maxim

and translates it into English, which reads, "Impunity

confirms the disposition to commit crimes." This dis-

position is not sanctioned by any Constitution, any law,

or any international covenant either before the Univer-

sal Declaration of Human Rights or after it. Yet this

"disposition to commit crimes" has become the unfail-

ing habit of almost all the governments in the world in-

cluding Indian government. 

"As we are concerned with the "disposition to com-

mit crimes" by our government we wish to point out

that we have still a live Constitution, despite some un-

successful attempts to change it, which grants us only a

limited government. The Constitution not only places

limitations on governance but on all the instrumental-

ities of the State in so far as the peoples rights and the

State's fundamental obligations are concerned. The

governments' "Disposition to commit crimes" has be-

come endemic and also unbounded. It ranges from a

very covert act to the overt act of mauling and killing.

Any Police Act should in our view eliminate this dispo-

sition to commit crime. In our view if you can liberate

the police and paramilitary forces from this ugly (need-

less to say unconstitutional) disposition to commit

crimes order will be restored and Rule of Law will run

on Schedule. Special courts and special laws are neces-

sary for governing a subject population which is always

suspected to be in preparedness for a revolt, but not a

democracy with a functioning Constitution.  In fact,

special laws and special courts are placebos, which gov-

ernments offer despite knowing that they will be inef-

fective and are enacted only to enhance the content of

impunity in themselves'" 

As long as the government does not wean away the

public servant from the disposition to commit crimes,

the present state of disorder will continue in more ag-

gravated forms. This will be more so if the government

does not bring in a pluralistic egalitarian transformation

provided for by the Constitution.  The government

should abide by the fundamental freedoms more par-

ticularly Article 14 and 21. The direct consequence of

pig-headed governance is terrorism.  There is no point

in crying hoarse against terrorism for that will be the

only answer to the State with a quasi-militaristic dispo-

sition. We also set out below the international efforts

made to tackle this problem of impunity in governance,

if only to understand the magnitude of the problem and

possibly act to preserve the constitutional value system

and democratic practices.  

Impunity has become an endemic problem in sev-

eral countries across the world and the Parliamentary

Assembly of the Council of Europe adopted the Report

recommending zero tolerance to human rights viola-

tions. The Human Rights Commission in October

1997 adopted Revised final report prepared by Mr

Joinet pursuant to Sub-Commission decision

1996/119. I am setting out the resolution in full so that

we may realise the ugly distortions that  were treated as

governance and this can also provide guidelines for con-

duct for eliminating impunity and make governance

constitutional.

In its forty-third session (August 1991), the sub-

commission requested the author of this report to un-

dertake a study on the impunity of perpetrators of

human rights violations. Over the years, that study has

revealed that the process by which the international

community has become aware of the imperative need

to combat impunity has passed through four stages. 

FiRSt StAGe 

During the 1970s, non-governmental organisations,

human rights advocates and legal experts and, in some
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countries, the democratic opposition - when able to

state its views - mobilised to argue for an amnesty for

political prisoners. This was typical in Latin American

countries then under dictatorial regimes. Among the

pioneers were the Amnesty Committees in Brazil, the

International Secretariat of Jurists for Amnesty in

Uruguay (SIJAU) and the Secretariat for Amnesty and

Democracy in Paraguay (SIJADEP). Amnesty, as a

symbol of freedom, would prove to be a topic that

could mobilise large sectors of public opinion, thus

gradually making it easier to amalgamate the many

moves made during the period to offer peaceful resist-

ance to or resist dictatorial regimes. 

SecOnD StAGe 

This stage occurred in the 1980s. Amnesty, the symbol

of freedom, was more and more seen as a kind of "in-

surance on impunity" with the emergence, then prolif-

eration, of "self-amnesty" laws proclaimed by declining

military dictatorships anxious to arrange their own im-

punity while there was still time. This provoked a

strong reaction from victims, who built up their organ-

isational capacity to ensure that "justice was done", as

would be shown in Latin America by the increasing

prominence of the Mothers of the Plaza de Mayo, fol-

lowed by the Latin American Federation of Associa-

tions of Relatives of Disappeared Detainees

(FEDEFAM), which later fanned out onto other con-

tinents. 

tHiRD StAGe 

With the end of the Cold War symbolised by the fall of

the Berlin Wall, this period was marked by many

processes of democratisation or return to democracy

along with peace agreements putting an end to internal

armed conflicts. Whether in the course of national dia-

logue or peace negotiations, the question of impunity

constantly cropped up between parties seeking to strike

an unattainable balance between the former oppressors'

desire for everything to be forgotten and the victims'

quest for justice. 

FOuRtH StAGe 

This was when the international community realised

the importance of combating impunity. The Inter-

American Court of Human Rights, for example, in a

ground-breaking ruling, found that amnesty for the

perpetrators of serious human rights violations was in-

compatible with the right of every individual to a fair

hearing before an impartial and independent court. The

World Conference on Human Rights (June 1993) sup-

ported that line of thinking in its final document, enti-

tled "Vienna Declaration and Programme of Action"

(A/CONF.157/24, Part II, Para. 91).  This report there-

fore comes under the general heading of the Vienna

Programme of Action. It recommends adoption by the

United Nations General Assembly of a set of principles

for the protection and promotion of human rights

through action to combat impunity. 

Set OF pRincipLeS

The following three sections summarize the overall

presentation of the set of principles and their justifica-

tion in reference to victims' legal rights: 

(a) The victims' right to know

(b) The victims' right to justice and 

(c) The victims' right to reparations 

In addition, on a preventive basis, a series of meas-

ures aimed at guaranteeing the non-recurrence of vio-

lations. 

tHe RiGHt tO KnOw 

This is not simply the right of any individual victim or

closely related persons to know what happened, a right

to the truth. The right to know is also a collective right,

drawing upon history to prevent violations from recur-

ring in the future. Its corollary is a "duty to remember",

which the State must assume, in order to guard against

the perversions of history that go under the names of

revisionism or negotionism; the knowledge of the op-

pression it has lived through is part of a people's na-

tional heritage and as such must be preserved. These,

then, are the main objectives of the right to know as a

collective right. 

Two series of measures are proposed for this pur-

pose. The first is to establish, preferably as soon as pos-

sible, extra-judicial commissions of inquiry, on the

grounds that, unless they are handing down summary

justice, which has too often been the case in history, the

courts cannot mete out swift punishment to torturers

and their masters. The second is aimed at preserving

archives relating to human rights violations.  

e-J cOmmiSSiOnS OF inquiRy

These have two main aims: first, to dismantle the ma-

chinery which has allowed criminal behaviour to be-
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come almost routine administrative practice, in order

to ensure that such behaviour does not recur; second,

to preserve evidence for the courts, but also to establish

that what oppressors often denounced as lies as a means

of discrediting human rights advocates all too often fell

short of the truth, and thus to rehabilitate those advo-

cates. 

Experience shows that care must be taken not to

allow such commissions to be diverted from their pur-

pose and to furnish a pretext for not going before the

courts. Hence the idea of proposing basic principles,

derived from a comparative analysis of past and present

commissions' experience, without which commissions

risk losing their credibility. These principles relate to the

following four main areas. 

inDepenDence AnD impARtiALity 

Extra-judicial commissions of inquiry should be estab-

lished by law. They may be established by an act of gen-

eral application or treaty clause in the event that the

restoration of or transition to democracy and/or peace

has begun. Their members may not be subject to dis-

missal during their terms of office, and they must be

protected by immunity. If necessary, a commission

should be able to seek police assistance, to call for tes-

timony and to visit places involved in their investiga-

tions. A wide range of opinions among commission

members also makes for independence. The terms of

reference must clearly state that the commissions are

not intended to supplant the judicial system but at most

to help safeguard memory and evidence. Their credibil-

ity should also be ensured by adequate financial and

staffing resources. 

SAFeGuARDS 

Testimony should be taken from victims and witnesses

testifying on their behalf only on a voluntary basis. As

a safety precaution, anonymity may be permitted sub-

ject to the following reservations: it must be exceptional

(except in the case of sexual abuse); the chairman and

a member of the commission must be entitled to exam-

ine the grounds for the request of anonymity and, con-

fidentially, ascertain the witness' identity; and reference

must be made in the report to the content of the testi-

mony. Witnesses and victims must have psychological

and social help available when they testify, especially if

they have suffered torture or sexual abuse. They must

be reimbursed the costs of giving testimony. 

GuARAnteeS

If the commission is permitted to divulge their names,

the persons implicated must either have been given a

hearing or at least summoned to do so, or must be

given the opportunity to exercise a right of reply in

writing, the reply then being included in the file. 

puBLicity FOR tHe RepORtS 

While there may be reasons to keep the commissions'

proceedings confidential, in part to avoid pressure on

witnesses and ensure their safety, the commissions' re-

ports should be published and publicised as widely as

possible. Commission members must enjoy immunity

from prosecution for defamation. 

pReSeRvinG ARcHiveS 

The right to know implies that archives must be pre-

served, especially during a period of transition. The

steps required for this purpose are: 

(a) Protective and punitive measures against the re-

moval, destruction or misuse of archives 

(b) Establishment of an inventory of available

archives, including those kept by third countries,

in order to ensure that they may be transferred

with those countries' consent and, where appli-

cable, returned 

(c) Adaptation to the new situation of regulations

governing access to and consultation of archives,

in particular by allowing anyone they implicate

to add a right of reply to the file

tHe RiGHt tO JuStice

This implies that all victims shall have the opportunity

to assert their rights and receive a fair and effective rem-

edy, ensuring that their oppressors stand trial and that

they obtain reparations. As pointed out in the preamble

and in the set of principles, there can be no just and last-

ing reconciliation without an effective response to the

need for justice; as a factor of reconciliation, forgive-

ness, insofar as it is a private act, implies that the victim

must know the perpetrator of the violations and that

the latter has been in a position to show repentance.

For forgiveness to be granted, it must first have been

sought. 

The right to justice entails obligations for the State:

to investigate violations, to prosecute the perpetrators

and, if their guilt is established, to punish them. Al-

though the decision to prosecute is initially a State re-

sponsibility, supplementary procedural rules should
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allow victims to be admitted as civil plaintiffs in crimi-

nal proceedings or, if the public authorities fail to do

so, to institute proceedings themselves. 

As a matter of principle, it should remain the rule

that national courts have jurisdiction, because any last-

ing solution must come from the nation itself. But all

too often national courts are not yet capable of handing

down impartial justice or are physically unable to func-

tion. The delicate question then arises of the jurisdiction

of an international court: should this be an ad hoc

court, like those established to deal with violations in

the former Yugoslavia or Rwanda, or a standing inter-

national court such as is proposed in a document cur-

rently before the United Nations General Assembly?

Whichever solution is finally adopted, the rules of pro-

cedure must satisfy the criteria of the right to a fair trial.

Those trying the perpetrators of violations must them-

selves respect human rights. 

Lastly, international human rights treaties should

include a "universal jurisdiction" clause requiring every

State party either to try or to extradite perpetrators of

violations. The necessary political will is still essential,

of course, to enforce such clauses. For example, human-

itarian provisions in the 1949 Geneva Conventions or

the United Nations Convention against Torture have

scarcely ever been applied.

ReStRictiOnS 

Restrictions may be applied to certain rules of law in

order to support efforts to counter impunity. The aim

is to prevent the rules concerned from being used to

benefit impunity, thus obstructing the course of justice. 

pReScRiptiOn

Prescription is without effect in the case of serious

crimes under international law, such as crimes against

humanity. It cannot run in respect of any violation

while no effective remedy is available. Similarly, pre-

scription cannot be invoked against civil, administrative

or disciplinary actions brought by victims. 

AmneSty 

Amnesty cannot be accorded to perpetrators of viola-

tions before the victims have obtained justice by means

of an effective remedy. It must have no legal effect on

any proceedings brought by victims relating to the right

to reparation.

This UN Human Rights Commission proceeding

should strengthen the courts and the human rights ac-

tivists and organisers resolve to fight against impunity.

Courts may use the above as guidelines.

— July-August 2007
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Sharmila is not alone in her
struggle. Women in the northeast
have a history of concerted
political action, intense resistance
and sacrifice, especially the great
mothers of Manipur. Sharmila is
continuing that legacy, taking it
to new heights.
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How Many Days Must a 
Woman Fast Before She’s Free...
Six years of satyagraha. Sharmila continues her fast, in custody,
confined to a room in AIIMS, writing poetry, reading books, 
doing yoga. The struggle against AFSPA continues in Manipur 
and in Delhi. 

H A R S H  D O B H A L

New private ward. All India Institute of Medical
Sciences (AIIMS), New Delhi. As you enter the
building, about a dozen policemen and intelli-
gence personnel stop you. After seeking permis-
sion from a reluctant inspector, about five
suspicious and armed policemen stationed at the

door of room number 57 carry on the interrogation and more questions
follow. 

Inside the room, a frail young woman is lying on her back on the hospital bed in a rather

awkward position. She is doing halasan, a plough position of yoga. Her body carefully cov-

ered with a blue blanket. Clean complexion, sharp eyes, unkempt hair and a white strip of

medical tape around her nose. Che Guevara’s The Motorcycle Diaries is next to her head;

she has just finished reading the celebrated book on his young journeys by the legendary rev-

olutionary. “This is a very good exercise for kidneys and to cure diabetes. I do it everyday for

few hours.” She talks and continues her yoga. “You can talk; it doesn’t matter if I am doing

yoga.”

A voracious reader, she has been relentlessly reading books on Japanese folk tales, yoga,

Nelson Mandela, Che, Gandhi. Friends have been coming with gifts, diaries, calendars and

she looks forward eagerly to pass these on to other visiting friends, her personal life being

intensely sparse, stoic and simple. She liked reading the biography of Nelson Mandela and

has now sent it to the central library of Manipur, along with the other books she happens to

come across.

Irom Sharmila Chanu, 34, poetess, painter and Gandhian activist from Manipur, has been

on fast-unto-death since November 4, 2000, being force-fed through a pipe in her nose. Her

categorical demand — repeal the Armed Forces Special Powers Act, 1958 (AFSPA) which

gives draconian powers to the security forces, who have used the Act brutally and repeatedly

in the northeast.  Having completed six years of this ‘satyagraha fast’ on November 4, this

year, Sharmila has come to symbolise the steadfast scaffolding of the movement against the

injustices committed under AFSPA and in support of the protracted struggle for justice, human

rights and peace in Manipur and the northeast. An iconic legend in Manipur’s politics, her

fast is perhaps the longest political protest of its kind in history and in any part of the world. 



Irom Nanda and Irom Sakhi Devi of Kongpal

Kongkham village, on the periphery of Imphal, had no

idea what was in store for their daughter, the youngest

among nine siblings (five brothers and four sisters) and

dearest to all, when she was born on March 14, 1972.

“I am the youngest daughter born to an illiterate, com-

passionate and strong mother — we were nine children,

my eldest brother died due to an illness. I am not im-

portant for this world, just like a worm that can be

crushed. I failed my class XII exam. I don’t like speaking

too much, but it is inevitable when someone comes to

conduct an interview,” she told a friend who has been

attending her in hospital. Sharmila never went to col-

lege. 

On the first day in hospital after regaining little

strength, Sharmila said that she did not need assistance

to wash her clothes. “This is my work. I must keep my

muscles strong. In Manipur, I cleaned the floor of my

cell each day.” She has basically remained in custody all

these years.

As a 15-day-old child, Sharmila was fed with

boiled rice juice as her mother could not breastfeed her.

Few days later, brother Singhajit would take her to

“other mothers” in the neighbourhood who had re-

cently given birth to babies. “She was fed by many

mothers of Manipur. If any woman came to our small

grocery shop with a small baby, we would request her

to feed Sharmila,” he says. “Perhaps that is why she has

grown so socially conscious and politically committed.” 

As she grew up and “when I look back now, I re-

alise I had a few different habits as a child. I used to sit

in the Shiva temple, close to my house, and talk about

regular, everyday things,” says Sharmila.

When doctors at AIIMS insisted that she must seek

discharge from the hospital and the police complicated

the issue by saying she would not be allowed out, she

realised these were nothing but pressure tactics. An-

guished that the doctors would ask her to pay the hos-

pital bill, she told a friend: “What do they want from

me? I possess nothing, only my organs.” As expected,

the hard years of continuous fasting have taken their

toll on her health and her fasting is now having a direct

impact on her body’s normal functioning. Apart from

other medical problems she has developed, her bones

have reportedly become brittle. The doctors at AIIMS

have not released any medical report on her health. 

“I need to keep myself healthy. The force-feeding

is completely unnatural.” She walks for about two

hours, if given permission, in the hospital corridor with

at least one security personnel stationed at each side of

the corridor. “I must be strong. I have to fight.” Apart

from learning shorthand, Sharmila has also completed

a course in yoga and naturopathy. 

When she began her fast on November 4, 2000,

most people had little inkling of her resolve. Some of

them shrugged it off, others took it non-seriously, a

handful ridiculed it. But for Sharmila, life had taken a

different turn, a tough long-distance journey with a

clear destination, a U-turn with no return ticket. 

The decision to go on long fast, though well-

thought over, was not an action planned well in ad-

vance. In fact, Sharmila had joined the anti-AFSPA

movement just two weeks before she began fasting. A

three-member Indian People’s Inquiry Committee

(IPIC) headed by Justice H Suresh had visited Manipur

in the second week of October in 2000. The committee

travelled to various areas of Manipur and met a number

of victims, their relatives and friends, to hear their tales

of injustice – cases of rape, violence, killings and disap-

pearances. It held workshops and extensive discussions

with human rights lawyers, journalists, academics and

others. Sharmila was a part of this process as a volunteer

and that was her first political participation and initia-

tion. During the IPIC investigations, she was particu-

larly shaken by the testimony of a young girl who was

raped by the security forces at Lamden village. Sharmila

and two other women volunteers had privately talked

to the girl. 

As the IPIC completed its investigations by the

third week of October, something had already sparked

inside Sharmila’s soul by now. For the next few days,

she met with several human rights activists, lawyers and

journalists to learn more about repressive laws, army

atrocities and AFSPA in particular. 

On November 2, 2000, security forces fired at and

killed 10 innocent people waiting at a bus stop at

Malom, about 15 km from Imphal. That was a Thurs-

day when Sharmila would observe her weekly fast since

her childhood. “The same fast continues till date,

though she declared it on November 4,” brother Sing-

hajit informs.

Though there was nothing new for the people in

Manipur about the Malom massacre as they had wit-

nessed similar cold-blooded killings before when the se-

curity forces would go berserk and kill ordinary people,

Sharmila could not bear the sight of the blood spilled
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on the street. That single event changed her life. By

now she had already taken a decision. She went to her

mother on the evening of November 4 and took her

blessings “to do something better for the people”. That

was the last time the mother and daughter saw each

other. “My mother knows everything about my deci-

sion. She is extremely simple, but she has the courage

to let me do my bounden duty… My mother has given

me her blessings. If I meet her, it may weaken both of

us.” Ever since, Sharmila has not combed her hair, not

looked into the mirror and not a single drop of water

has crossed her mouth. She cleans her teeth with dry

cotton. 

Armed with her mother’s blessings, Sharmila

headed straight to the site of the bloodbath. And thus

began her historic, peaceful fast. By November 21, she

was arrested on charges of ‘attempt to suicide’. The ad-

ministration began force-feeding her nasally, confining

her to the Jawaharlal Nehru Hospital in Imphal.  It has

been six years since. Under judicial custody, she has re-

fused to break her fast or seek bail. As is the pattern, on

the completion of one year, she is released by the court,

as the maximum sentence given to her for ‘attempting

suicide’ can’t exceed one year. She is repeatedly rear-

rested within 2-3 days as she continues her fast without

water. And this yearly cycle continues, till date.

“I was shocked to see the dead bodies. There was

no means to stop further violations by the armed

forces…. It (fast) is the most effective way because it is

based on a spiritual fight… My fast is on behalf of the

people of Manipur. This is not a personal battle, it is

symbolic. It is a symbol of truth, love and peace,” she

says.

This year, on October 3, as she was again released

by the court, her brother and a friend kept her away

from the media limelight for one night. Next day, dodg-

ing media and security personnel, they literally smug-

gled her out of Manipur. She landed in Delhi the same

day, in an attempt to highlight the issue nationally.

From the airport, she headed straight to Rajghat to pay

homage to Mahatma Gandhi’s <samadhi>. “If Gand-

hiji were alive today, he would have launched a move-

ment against the AFSPA. My appeal to the citizens of

the country is to join the struggle against AFSPA,”

Sharmila told journalists. Later that day, Sharmila went

to Jantar Mantar and continued her fast with a stream

of people coming to express support. Three days later,

in a midnight swoop, police picked her up and admitted

her in AIIMS.  

Sharmila is not alone in her struggle. Women in

the northeast have a history of concerted political ac-

tion, intense resistance and sacrifice, especially the great

mothers of Manipur. Sharmila is continuing that legacy,

taking it to new heights. The state erupted in flames in

2004, after the brutal rape and murder of a young

woman activist, Thangjam Manorama Devi, by the

Assam Rifles personnel. The brutal incident triggered

an unprecedented form of protest by Manipuri women

that shook the nation’s conscience. In an attempt to

draw the attention of an insensitive and cold-blooded

security and political establishment in Imphal and

Delhi, otherwise obsessed with giving its army and po-

lice unrestricted powers in the name of national security,

Manipuri mothers, for the first time, turned to their

bodies to give vent to their resentment. They bared

themselves in front of the Assam Rifles headquarters in

Imphal and challenged the army to rape them. “Come

Indian Army, Rape Us,” said their banner, as they

protested, fully naked. 

Meanwhile, Sharmila continues her fast, in custody,

confined to a room in AIIMS, writing poetry, reading

books, doing yoga. The struggle against AFSPA con-

tinues. In Manipur and in Delhi. Indomitable, firm and

resolute, Sharmila’s clarity is lucid; she is in no mood

to turn back. “Unless and until they remove the AFSPA,

I shall never stop my fasting.”  

In her satyagraha for truth and justice, in her pain

and suffering against the violence of the State against

its own citizens, this gutsy woman is trying to make a

simple point. But will the ‘largest democracy in the

world’ ever get this message and act – for the sake of

humanity? 

— November-December 2006
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The Mask
The battle against AFSPA is one for democracy. It must not be
allowed to become a pretext for further shrinking of our democratic
spaces. And this is precisely what the Jeevan Reddy Committee is
trying to do. 

m A n i S H A  S e t H i

You can feel the cold hand of fear grip you every
evening in Imphal. The roads are deserted, save for
the armed patrols, their guns ready and pointing. It is
December 2004, barely months after the gruesome
rape and murder of Thangjam Manorama and the tu-
multuous protests that rocked the state in its after-

math. A team of students, academics and activists are in Manipur to
investigate what AFSPA means at ground level. An endless litany of un-
speakable brutality—a school boy’s brains splattered on the bus stop
while waiting for his school bus, three boys gunned down while return-
ing home from choir practice, an old couple shot at when they stepped
out in the night to relieve themselves, a young man picked up from a
sports ground never to return home alive. The tales of horror leave us
feeble with grief and anger. 

While we are in Imphal, the impending visit of the Justice Jeevan Reddy Committee is

notified through newspapers, and Manipuri opinion is sharply divided. A section, dismissing

it as a political stunt has called for a boycott of the committee when it comes visiting, while

there are others who urge the importance of communicating their abhorrence for AFSPA to

the committee. There is however widespread disaffection with the terms of reference laid out

for the ‘review’ committee: to examine the act and advise the government whether to “amend

the provisions of the Act to bring these in accordance with the obligations of the government

towards protection of human rights or to replace it by a more humane Act”. 

It’s over a year since Justice Jeevan Reddy Committee submitted its findings and rec-

ommendations and the government has persistently stonewalled all demands for making the

report public. Irom Sharmila’s sudden arrival in Delhi earlier this month renewed the clamour

for the release of the report. Though the government has continued to rebuff this demand,

it was however ‘leaked’ to the media. The report was greeted in parts by jubilation, frustration,

but above all by confusion. Does it recommend a repeal of AFSPA? Or does it not? Or is it

saying something else, while calling for a scrapping of the despised law? The bewilderment

is derived from the semantic play that the report indulges in. The intent of the committee can

be deciphered from the first few pages itself. On page nine, the report states: “We must say

that while an overwhelming majority of the citizen groups and individuals pleaded for repeal

of the Act, they were firmly of the view at the same time, that the army should remain to fight



the insurgents. When explained that the continuance of

army operations would require a legal mechanism, quite

a few of them agreed but suggested that such a mecha-

nism should duly take into account the need to protect

the rights and interests of citizens as also of the State.” 

Unfortunately, the annexure with details of the pre-

sentations and submissions made before the committee

belie this claim: far from an ‘overwhelming’ number of

individuals expressing a ‘firm’ opinion for the continued

presence of army, it is a paltry 14 (out of a total of 196

depositions) who wish the army to continue its opera-

tions against the insurgents while advocating either the

absolute revocation or at least the ‘humani-

sation’ of the law. For an overwhelming ma-

jority, the army is a symbol of hatred and

colonisation, as it was for the brave women

whose bare breasts dared the Indian army

to rape them. 

Where are we headed then? The answer

is obvious: towards creating a legal mecha-

nism for the army’s operations, to provide

it legal immunity from what the army per-

ceives as “spurious and motivated accusa-

tions of excesses” in the discharge of their

duties, while categorically recognising that

the Act has become a “a symbol of oppres-

sion, an object of hate and an instrument of

discrimination and high-handedness.”  

Calling AFSPA “too sketchy, too bald

and quite inadequate in several particulars,”

the committee does commend its repeal but

suggests reinforcing the existing Unlawful

Activities Prevention Act’s (ULPA) stipula-

tions to enable it to deal with the conditions

in the northeast.   

Consider now the draft of the provi-

sions which the committee has recom-

mended to be inserted to the Unlawful

Activities (Prevention) Act, 1967 titled,

“Deployment of the Armed Forces of the

Union:” Its section 4 says that ”the force de-

ployed …shall act in aid of civil power and

shall, to the extent feasible and practicable,

coordinate their operations with the opera-

tions of the security forces of the state gov-

ernment. However, the manner in which

such forces shall conduct their operations

shall be within the discretion and judgment

of such forces.” Let us not forget that the Act is also in-

voked “in aid of civil power” and also engenders the

suggestion of coordinating with the local administra-

tion—which is of course followed only in breach. By

insisting that such coordination should be dependent

upon its feasibility and practicability, to be judged by

the armed forces, this draft provides an unequivocal

blueprint of virtual army rule. 

Section 5 (b): “In the course of undertaking oper-

ations … any officer not below the rank of a non-commis-

sioned officer, may, if it is necessary, in his judgement, for

an effective conduct of operations, 
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w use force or fire upon, after giving due warning,

an individual or a group of individuals unlawfully

carrying or in possession of or is reasonably sus-

pected of being in unlawful possession of any of

the articles mentioned in Section 15 of this Act.

w enter and search, without warrant, any premises

in order to arrest and detain any person who has

committed a terrorist act or against whom a rea-

sonable suspicion exists that he is likely to com-

mit a terrorist act

w enter, search and seize, without warrant, any

premises, and destroy, if necessary, the firearms

or any of the articles mentioned in Section 15

from any premises/vehicle, vessel or other means

of transport and for that purpose to stop the ve-

hicle, vessel or other means of transport.” 

Though the draft inserts a clause for ensuring the

presence of witnesses while searching, seizing and de-

stroying vehicles or property, it is otherwise a spitting

image of AFSPA. It continues to allow even non-com-

missioned officers to conduct operations on the basis

of ‘reasonable suspicion’ alone and without a warrant. 

The safeguards that it offers are stale and routinely

flouted with abandon; the requirement for arrest

memo, handing over the arrested person to the nearest

police station (changed from “minimum delay” to

“forthwith”), the possibility of endless deployment of

the armed forces through repeated reviews and exten-

sions. Indeed the Supreme Court’s list of ‘dos and

don’ts’ issued to the army has remained a cruel joke de-

spite it being legally binding. 

The ULPA itself is one of the most draconian laws

today; it defines terrorism in expansive terms, holding

even sympathisers and supporters culpable (thus thou-

sands of those who marched on the streets of Imphal

demanding justice for Manorama may be booked under

ULPA on grounds that they are backed by militant

groups as Shivraj Patil once famously said); it renders

intercepted private communication through emails and

phones as admissible evidence in court. Moreover, like

AFSPA, its clause (b) of section 49 provides protection

to “any serving or retired member of the armed forces

or para-military forces in respect of any action taken in

good faith in the course of the operation directed to-

wards combating terrorism.” 

Fortified by the recommendations of the review

committee, the all-new ULPA will be a recipe for un-

mitigated violation of civil rights. The presence of

armed forces for long periods, the declaration of certain

areas as troubled, security from legal suits, and now, add

to it the jingoism of ‘war on terror’ that the ULPA en-

tails. Already, it is not merely the central armed forces

which indulge in excesses. Emboldened by the impunity

they enjoy, the police and state forces have a free hand

as well- the killing of three Kuki boys in Imphal in

2004, and the rape of a school teacher, Naobi, were all

the handiwork of police commandos. 

The biggest concession to the plethora of human

rights violations that the committee makes is by way of

recommending the constitution of a ‘grievances cell’ in

each district of a state where the forces are deployed.

The cell is to comprise the sub-division magistrate

(chairperson), a representative of the forces operating

in the district and an officer of the police. Can anyone

seriously consider such a body—with no representation

from the civil society, not even the state human rights

commission—to be independent and impartial? Espe-

cially when it is mostly their own personnel accused of

violations.

The Jeevan Reddy Committee offers an exceed-

ingly clever report. By giving vent to the feelings of the

people of the northeast, their accusations of discrimi-

nation and human rights violations, and by mouthing

the popular aspirations of the people for the repeal of

AFSPA, it appears to stand in their defence and solidar-

ity. Must the people be forced to choose between the

two draconian laws? 

The battle against AFSPA is one for democracy. It

must not be allowed to become a pretext for further

shrinking of our democratic spaces. And this is precisely

what the review committee report attempts to do. It

concludes rather poetically: “At the end of a long night,

there is a dawn.” One can only quote from Faiz: “This

trembling light, this night-bitten dawn, this is not the

dawn, we have waited for so long…”

— November-December 2006
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This is FAKe...
The Repeal of AFSpA
Suggesting amendments to the Unlawful Activities (Prevention)
Act, the Jeevan Reddy Committee Report, while reviewing 
AFSPA, is effectively suggesting the expansion of army rule 
to the whole country. 

c O L i n  G O n SA Lv e S

The June 2005 report of the committee appointed by
the central government to review the Armed Forces
Special Powers Act - 1958 (AFSPA) has recently been
made public. It makes interesting reading. The com-
mittee consisted of Justice BP Jeevan Reddy, former
judge of the Supreme Court, Dr SB Nakade, P Shri-

vastav, former special secretary, ministry of home affairs, Lt General
(retd) VR Raghavan and journalist Sanjoy Hazarika. The core of the
Reddy report are the Part IV recommendations and Part V, which are
the suggested amendments to the Unlawful Activities (Prevention) Act,
(ULPA) 1967. 

The recommendations begin with a sort of statement of principles.  Even if a law is not

made, the central government can nevertheless order the army into any particular state under

Article 355 of the Constitution to protect the State against “internal disturbances”. It can do

so even without their being a request of the state government. When the army is deployed

in any state the fundamental rights of the citizens are required to be protected and they remain

“sacrosanct and effective”. The deployment of the armed forces should be undertaken with

“great care and circumspection” and ought to be “an exception and not the rule”. The armed

forces are not to be deployed too frequently and for “long periods of time”. Keeping this in

view, the AFSPA is “too sketchy, too bald, and quite inadequate”... “The Act, for whatever

reason, has become a symbol of oppression, an object of hate and an instrument of discrim-

ination and high-handedness”.  All this is unexceptional. The problem starts when the com-

mittee departs from these principles, makes its recommendations and suggests amendments. 

The first conclusion of the committee report is then set out thus: “It is highly desirable

and advisable to repeal this Act altogether, without, of course, losing sight of the overwhelming

desire of an overwhelming majority of the region that the Army should remain (though the Act

should go). For that purpose, an appropriate legal mechanism has to be devised”. 

To justify the transfer of the provisions of AFSPA to another statute, in this case the

ULPA, the committee reasons in an interesting fashion as follows: “a major consequence of

the proposed course would be to erase the feeling of discrimination and alienation among

the people of the northeastern states that they have been subjected to, what they call, “dra-



conian” enactment made especially for them.  The

ULPA applies to entire India including to the northeastern

states. The complaint of discrimination would then no longer

be valid.” 

The committee then notices that the ULPA “does

not provide for an internal mechanism ensuring ac-

countability of such forces with a view to guard against

abuses and excesses by delinquent members of such

forces… over the years many people from the region

have been complaining that among the most difficult

issues is the problem faced by those who seek information

about family members and friends who have been picked

up and detained by armed forces or security forces.

There have been a large number of cases where those

taken away without warrants have “disappeared”, or

ended up dead or badly injured.  Suspicion and bitter-

ness have grown as a result. There is need for a mecha-

nism which is transparent, quick and involves

authorities from concerned agencies as well as civil so-

ciety groups to provide information on the whereabouts

of missing persons within 24 hours.” The committee

then sets out the suggested constitution of these “griev-

ance cells”. The committee recommended that it should

be composed of three persons “namely, a senior mem-

ber of the local administration as its chair, a captain of

the armed/security forces and a senior member of the

local police”. The role of the grievance cells is to “re-

ceive complaints regarding allegations of missing per-

sons or abuse of law by security/armed forces, make

prompt enquiries and furnish information to the com-

plainant.” 

Thus, it can be seen that the grievance cells are

dominated by these security forces and the police and

have no power to punish at all.  All that they can do is

enquire into an allegation and provide information. 

That it is important to have a civilian oversight

commission along the lines prevalent in the UK is ob-

vious from the fact that the principal grievance against

the security forces is that there is no accountability at

all and that they torture, rape and kill at will. No en-

quiry has ever come to light where the security forces

have been severely punished. It is surprising, therefore,

that the Reddy committee should not take this aspect

seriously at all. An independent enquiry is very impor-

tant for one more reason. In appendix A, entry 24, the

committee recommends “if on enquiry it is found that

the allegations are correct, the victim should be suitably

compensated and the necessary sanction for institution

of prosecution and/or a suit or other proceeding should

be granted under section 6 of the Central Act”. 

Obviously the word ‘enquiry’ refers to the enquiry

conducted by the grievance cell. If this cell is to com-

prise the very forces committing the offence, one can

hardly expect anything to come out of these enquiries.

The promise of compensation and prosecution is illu-

sionary and far from fruition. 

The insertion of a provision relating to grievance

cells could possibly have an adverse impact on habeas

corpus and other petitions filed in the high courts or the

Supreme Court.  These courts have been regularly or-

dering judicial enquiries in respect of allegations of tor-

ture, executions and disappearances. Should such a

clause be inserted it could well be contended that the

enquiry ought to be conducted not by an independent

judge but by the grievance cells set up under statute. 

After setting out the principles that the use of the

armed forces ought to always be for a limited period,

the committee suggests an open ended time schedule

in the following manner: 

“While deploying the forces under sub-section (3)

the central government shall, by a notification pub-

lished in the gazette, specifying the state or the part of

the state in which the forces would operate and the pe-

riod (not exceeding six months) for which the forces

shall operate.  At the end of the period so specified, the

central government shall review the situation in consul-

tation with the state government and check whether the

deployment of forces should continue and if it is to continue

for which period. This review shall take place as and when

it is found necessary to continue the deployment of the

forces at the expiry of the period earlier specified.”

It can be seen from this that there is no limitation

at all on the deployment of armed forces in any state

nor are there any guidelines laid down apart from the

general statement of principles for the deployment of

the armed forces. 

Then comes the most dangerous part where a pro-

vision is sought to be inserted which is even more per-

nicious than the provisions of AFSPA read together

with the Supreme Court judgment in the Naga Peoples

Movement for Human Rights case.  Simply put, the

Supreme Court interpreted the provisions of AFSPA to

mean that the security forces cannot substitute the civil

administration and the police and are always to act “in

aid of the civil power”. What this meant was clarified

by the Supreme Court to include taking the police force
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into confidence, normally not acting without the con-

sent of the police, at all times working in tandem, hand-

ing over suspected terrorists to the police forthwith and

without interrogation.  

The suggested amendments are clearly at the be-

hest of the security forces who saw for themselves a

larger role than merely acting “in aid of the civil

power”.   The committee has qualified the clause “in

aid of the civil power” by saying that the forces will do

so “to the extent feasible and practicable… However, the

manner in which such forces shall conduct their operations

shall be within the discretion and judgment of such forces.”

The committee further concludes that the deployment

of security forces in any states can happen “notwith-

standing that no request for such force is received from the

state government concerned.” 

Then comes the clincher. The suggested provision

for opening fire is so overbroad that there is no refer-

ence to opening fire in self defence or opening fire in

the context of the likely commission of a terrorist of-

fence. Mere reasonable suspicion that a person is in pos-

session of arms is sufficient to open fire without

anything more.  There is no indication that the princi-

ple of the minimum use of force is applicable at all. A

non commissioned officer can order security forces to

open fire. There are no guidelines for opening fire.

There are no guidelines for any enquiry to be conducted

after the forces open fire and injure persons. This re-

pressive provision suggested by the Justice Jeevan

Reddy Committee is as follows: “In the course of un-

dertaking operations mentioned in (a) above, any offi-

cer not below the rank of a non-commissioned officer, may,

if it is necessary, in his judgment, for an effective conduct

of operations; use force or fire upon, after giving due

warning, an individual or a group of individuals unlaw-

fully carrying or in possession of or is reasonably suspected of

being in unlawful possession of any of the articles men-

tioned in Section 15 of this Act.”

It can be seen from the above that the only guide-

line for opening fire is that the non commissioned offi-

cer must, in his judgment, feel it is necessary to do so!

The committee suggests that the armed forces after

arresting a person should forthwith handover such per-

son to the police. The observation of the committee is

as follows:  “If the forces deployed under sub-section

(2) or sub-section (3) of Section 40 A arrest any per-

son, under the preceding section, they shall forthwith

hand over such person to the officer in charge of the

nearest police station.” 

The word “arrest” is a dangerous loophole.  The

police regularly make a distinction between “detention”

and “arrest” and the period between the two sometimes

runs into months.  Under AFSPA, the security forces

were not permitted to arrest any person. They were

merely required to take a person into custody and hand

that person over to the police. 

One of the “do’s” suggested is that “if any person

dies during the course of these operations, his dead

body should be handed over immediately to the police

along with the details leading to such death.” There is

no requirement for an independent enquiry to be con-

ducted. There is no punishment for torture, forced dis-

appearances or homicide.  Thus the main grievance of

the people of Manipur that the armed forces have raped

women, tortured and executed persons and caused

forced disappearances has been left unattended by the

committee.

— November-December 2006
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Will AFSpA Go the pOTA Way?
The Jeevan Reddy Committee seems least concerned about evolving
a democratic mechanism to end the injustices stalking the northeast.
It has instead recommended transfer of the most draconian
provisions of the Armed Forces Special Powers Act to the Unlawful
Activities (Prevention) Act. 

K  G  KA n n A B i RA n

The committee headed by former Supreme Court
Judge Jeevan Reddy, formed to review the Armed
Forces Special Powers Act (1958), has submitted its
report and two well-known journalists have com-
mended it for acceptance. This is a repeat of the leg-
erdemain performed in repealing the Prevention of

Terrorist Act (POTA).

The United Progressive Alliance (UPA) coalition’s election manifesto had the parliamen-

tary Left’s support. The UPA promised POTA’s repeal to the electorate, not because its con-

stituents disagreed with POTA, but in reaction against a communal party in power that had

passed it. The ruling alliance, as per its election promise, legislated a repealing act and gave

it a liberal dressing with a provision for review of pending cases under POTA.

But in 2004, the government introduced the most egregious provisions — into the Un-

lawful Activities (Prevention) Act, 1967 ((ULPA). The ULPA was designed for, and until

now confined to, banning organisations because independent India did not have its own law

on the post-Independence statute book. Surely, when POTA was repealed, we were aware of

the international compulsions with reference to the war on terror. After 9/11, we did not

have the legislative sovereignty to dispense with a law on terror, so we simply inserted those

provisions into an existing Act.

Prime Minister Manmohan Singh, who wanted a clean slate, appointed a committee to

also look into the much-maligned AFSPA and the various disturbed areas acts, etc. He ap-

pointed former Supreme Court Judge and former Law Commission Chairman Jeevan Reddy

as chairman, with four others to assist him in his endeavour for a solution to the long-stand-

ing problems in the north east. But it seems that resolution of people’s problems seems to

mean a rehash of repressive laws.

The Jeevan Reddy Committee Report is divided into five parts. The first part introduces

the problem. The second part has the legal and constitutional aspects to be dealt with by the

committee. The third part deals with feedback received by the committee from the ‘civil so-

ciety groups’ in the northeast.  

The committee visited Guwahati on February nine and 10, 2005. There was a general

complaint against army high-handedness and personal experiences were narrated.  



For instance, TC Mazumdar, after narrating the

humiliating treatment he suffered at the hands of the

army, unequivocally urged for AFSPA’s repeal. He also

opined against the ULPA. The bar association president

pleaded for the AFSPA’s repeal. A section of the people

wanted withdrawal of armed forces, and the other sec-

tion wanted the army’s presence to fight the insurgency.

In Dibrugarh, scholars, businessmen and the vice-

chancellor described the AFSPA as discriminatory and

anti-people. In Meghalaya, the Peoples Human Rights

Council (PHCRC) declared that AFSPA has failed to

contain insurgency. They pointed out other Acts in

force like the ULPA as amended to deal with terrorism.

The committee’s interaction with academicians also re-

vealed the definite opinion against AFSPA and the need

to end the discriminatory treatment in this region.

In the committee’s interaction with people from

Kohima, people’s organisations and mothers’ organisa-

tions complained of the privations suffered due to army

atrocities. They reiterated the need to repeal AFSPA as

existing laws were sufficient to address the problem.

But in Arunachal Pradesh, it was mainly state offi-

cials and army officers, and not ordinary citizens, who

met the committee. The view of such officials on

AFSPA’s enforcement is irrelevant in cases like these

when the people’s experience should be the primary

concern.

The committee talks about repealing or modifying

AFSPA. Since the ULPA is in force all over India and

organisations in the north east are already covered by

various provisions of the Act and Schedule as well, the

committee thinks that “a major consequence of the pro-

posed course (to repeal AFSPA and effectively replace

it with a modified ULPA) would be to erase the feeling

of discrimination and alienation among the people of

the northeastern States” who have been subjected to

“draconian” enactments made especially for them. The

ULPA applies to entire India including to the north-

eastern states. The complaint of discrimination would

then no longer be valid.”

It is disappointing if this is a former Supreme

Court judge’s understanding of the concepts of “dis-

crimination” and “equality” embedded in the Consti-

tution, as it will bring about the integrity of the country

only through sheer power and abuse. 

The repressive methods of AFSPA have been tried

and tested for more than five decades and we do not

need this legal exercise to realise it.  The committee after

setting out the people’s views did not evolve a more

democratic and political method of resolving the prob-

lems of the northeastern states. It did not call for ex-

pertise on working out pluralist democracy among the

various ethnic and tribal groups. 

The fourth part of the report states that the pro-

posed amendments to the ULPA would be more com-

prehensive as it would expressly permit deployment of

armed forces and para-military forces to achieve its ob-

jective, namely, curbing terrorism. But apparently a

human mask is needed to make it acceptable.

The committee recommends the incorporation of

chapter IVA of AFSPA into the ULPA which the com-

mittee itself painstakingly drafted. After this, it recom-

mends the ULPA to the government as an instrument

for bringing about the desired integrity of the country.

Unanimous opinion in the north east is that the

AFSPA should be scrapped. However, the people’s

anger is not confined to that statute only. To say so

would be to have a limited understanding of the peo-

ple’s views. As long as the Army rules in this region, it

does not matter which repressive law is in the place of

the AFSPA.

In fact, POTA was smuggled in so surreptitiously

that initially not many noticed its transmigration. LK

Advani, proud of being the architect of POTA, was

mourning its absence during the recent Mumbai blasts.

He was not aware that Dr Manmohan Singh had stolen

his thunder.

— November-December 2006
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trafficking

SECTION 17

At a time when commodification
has reached heights it has never
before scaled in history it is only
natural that human beings should
also become commodities capable
of being bought and sold on the
international market. South Asia is
fast becoming a favourite
destination for sex tourists. The
Indian government supports
international conventions but its
practical response has been weak,
ineffective and half-hearted.
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Beware of the 
Second Sex Stereotypes
The discourse on anti-trafficking is fixated on the assumption
that prostitution is a violation of human rights. That prostitutes
are, if not fallen women, victims, who only need to be rescued
and rehabilitated. Or that they have to be controlled and
regulated to protect the moral interests of  ‘families’ and ‘decent
people’. These one-dimensional arguments effectively ignore the
fundamental freedoms and rights of women who become sex
workers by choice or compulsion. 

M i h i r  D e sa i
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In May 2003, the US Congress passed the United States Lead-
ership against HIV/AIDS, Tuberculosis, and Malaria Act
(Global AIDS Act) and in December 2003, it passed the Traf-
ficking Victims Protection Reauthorisation Act (TVPRA).
The Global AIDS Act bars the use of federal funds to “pro-
mote, support, or advocate the legalisation or practice of

prostitution or sex trafficking”. TVPRA also requires that recipient or-
ganisations of anti-trafficking funds state that they do “not promote,
support, or advocate the legalisation or practice of prostitution”. Ini-
tially, the restrictions only applied to foreign non-governmental organ-
isations (NGOs). However, in June 2005, USAID released its most
recent policy directive on the ‘Anti-Prostitution Loyalty Oath’ requiring
all foreign and US-based NGOs to have anti-prostitution and anti-sex
trafficking policies before they are eligible to receive US global AIDS
funding. In New York, Judge Victor Marrero issued a preliminary in-
junction, saying the policy violates the right to free speech. 

It is obvious that the US government and its allies as well as some of the major funding

agencies are opposed not just to trafficking but prostitution itself. The issue is not whether

adult women are coerced or deceived into prostitution, but even if they are voluntarily into

prostitution it is abhorrent. What needs to be stopped is prostitution itself, and not the co-

ercion or deceit connected to it. Prostitution in itself is a violation of human rights of women.

Since prostitutes are victims, the only rights they have concern the right to be rescued and

rehabilitated. That hardly anybody ever gets rehabilitated is another matter altogether. There

is no recognition of rights within prostitution. This school believes that even if a woman

chooses to be a prostitute out of poverty, such a choice can hardly be called a choice and thus

even she needs to be rescued. 

Of course, there are minor variants of this theme. But the underlying ideology of the

major anti-trafficking groups abroad as well as in India is that prostitution per se is bad. It is

degrading to women and the long-term attempt should aim at abolishing it altogether.

Katheleen Barry’s Book on Female Sexual Slavery (1979) is one of the most articulate work

on this issue and the organisation founded by Barry, The Coalition Against Trafficking in

Women (CATW) is the leading international anti-trafficking organisation. According to their

definition, there can be no such thing as ‘voluntary’ prostitution, as all prostitution is a vio-

lation of human rights, and ‘trafficking in women’ is taken to mean any migration for pros-

titution (CATW, 1998).

The alternate trend, while recognising that coercion and deceit have to be fought as also

child prostitution, recognises that a number of women enter into the profession voluntarily

or want to continue in the profession voluntarily and their right to have safe work environ-

ment and access to health care and social security need to be protected. This position makes

a distinction between ‘trafficking in women’, ‘forced prostitution’, and ‘voluntary prostitu-

tion’. The Global Alliance for Trafficking in Women (GAATW) is the primary exponent of

this position. According to GAATW, “Traffic in persons and forced prostitution are manifes-

tations of violence against women and the rejection of these practices, which are a violation

of the right to self-determination, must hold within itself the respect for the self-determination

of adult persons who are voluntarily engaged in prostitution.” (GAATW, 1994) This position

recognises that a large number of women do enter or continue in the profession out of choice



(albeit for many the choice may be determined by eco-

nomic conditions) and it is crucial that what they do is

recognised as work and it is important to help them in

getting better and non abusive working conditions and

other rights within prostitution. The present trafficking

discourse totally ignores this aspect and it does so be-

cause of its underpinning ideology of treating all pros-

titution as inherently violating human rights. 

The other problem is that criminalising most ac-

tivities connected to prostitution also acts harshly. Anti-

trafficking programmes that aim to fight the industry

and protect the women, often have good intentions but

have negative effects. These programmes often operate

with the help of the police on a particular problem in

countries where sex workers find that the police are the

greatest perpetrators of violence.1 The debate is an old

one but has resurfaced from time to time and most re-

cently since the mid-1990s when the UN protocol on

trafficking was under consideration. At the cost of

being simplistic, one can say that the main issue is how

does one view prostitution or sex work? Is prostitution

morally degrading and therefore should be opposed?

Do the women involved in sex work have any agency

at all or are they to be treated only as victims who re-

quire to be ‘rescued and rehabilitated’?

The present trafficking discourse is premised

(whether the actors in this discourse are conscious of it

or not) on the assumption that prostitution in itself is

a violation of human rights and also that no woman

who exercises a free choice will ever enter into prosti-

tution. Prostitutes are, if not fallen women, at least vic-

tims who need to be rescued and rehabilitated. Such an

argument can never talk about rights of prostitutes, but

only about their rescue and rehabilitation. 

It is important to understand that nobody can jus-

tify coercion or deceit being used against women for

doing sex work. No one can also justify use of coercion

or deceit in marriage. But if women voluntarily want

to get married nobody should stop this and then one

needs to talk about their rights within marriage. Simi-

larly, even if a woman is unwillingly forced to get mar-

ried, but subsequently sees the marriage as the only

viable option, we cannot talk about rescuing her from

marriage but only ensure that her rights within mar-

riage are protected. The present discourse on trafficking

misses these points altogether. 

There are women who become prostitutes out of

choice. There are women who enter the profession

through deceit or coercion, but would like to continue

in the profession, as they do not see a viable alternative.

Because of the complete emphasis of the present dis-

course on rescue and rehabilitation (which rarely hap-

pens) the issue of rights of sex workers who want to

remain within the profession are totally ignored. In-

deed, international studies have shown that even in de-

veloping countries, significant number of women fall

in this category. 

The question of choice is not so simple. The majority

believe that no woman would exercise a free choice in

order to become a prostitute. Others believe that even if

some women choose to be prostitutes, such a choice

would be determined by poverty and so would hardly

amount to free choice.  No woman chooses to be a pros-

titute but is invariably forced into becoming one. Thus,

trafficking is conflated with prostitution and again the

issue is not of rights of prostitutes but of rescuing them.

This is a curious way of looking at the issue. Free choice

in this world is as illusory as free market. It does not exist.

Nobody who has a free choice would like to clean sewers.

Nobody who has free choice would like to work in sweat-

shops or be a construction worker. It is true that a number

of women turn to prostitution out of the sheer need to

avoid starvation, but unless one is in a position to solve

the issue of starvation it does not serve any useful purpose

in ‘rescuing’ women from prostitution. It would be a vio-

lation of her human right to tell a prostitute that you

should rather starve than be a prostitute. As the Sonagachi

womens’ manifesto says, “But when do most of us women

have access to choice within or outside the family? Do we

become a casual domestic labourer willingly? Do we have

a choice about who we want to marry and when?”

A number of women do enter prostitution for im-

proving their living conditions or for extra financial

gains. They may not want to give up this profession

even if they have some other source of livelihood avail-

able. The trafficking discourse of course believes that

this is morally wrong and such women should not have

any rights. This is precisely the question that was raised

during the ban on bar dancers in Mumbai. The State

and a number of organisations argued that those bar

dancers who are not trafficked only want ‘easy money’

and that this was morally wrong. In fact, a number of

international studies, including in developing countries,

show that many women enter into sex work as an ‘ad-

vancement strategy’ and not just as a ‘survival strategy’.

As a Filipino sex worker commented: “Why should I
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go back to the hard life? I’ve already been there, that’s

why I am in the bar. Why be a martyr?”

The hard question that needs to be answered is that

if a woman can sell her labour to make ‘easy money’, is

it morally wrong for her to sell her sexual favours to

make ‘easy money’? If one can speculate in the stock

market to make easy money, why should we look down

upon women who sell sex or dance in bars to make easy

money?  Why should the burden of protecting the

morality of society be always on women? Why should

sexual purity and chastity be the hallmark of morality?

Is this not just a simple reflection of patriarchal ideology

which all of us claim to be battling against? 

The Network of Sex Work Projects’ commentary

on UN Trafficking Protocol says: “Historically, anti-traf-

ficking measures have been more concerned with pro-

tecting women’s ‘purity’ than with ensuring the human

rights of those in the sex industry. This approach limits

the protection afforded by these instruments to those

who can prove that they did not consent to work in the

sex industry. It also ignores the abusive conditions

within the sex industry, often facilitated by national laws

that place (migrant) sex workers outside the range of

rights granted to others as citizens and workers.”

Delving a little deeper will make us realise that

women’s independence was, and is, seen as a threat to

the stability of the family and by extension, of the na-

tion. Contemporary efforts to stop trafficking draw on

underlying moral values of feminine dependence and

ideals of women’s role in the family. As Jo Doezema has

said, “The myth of trafficking in women is ostensibly

about protecting women, yet, the underlying moral

concerns are with controlling them. Policies adopted to

stop trafficking that are based on the mythical notion

of the ‘coerced innocent’ and the ‘evil foreign trafficker’

serve to reinforce the construction of State/gender re-

lations that determine that women’s purity and depend-

ence are essential to family well-being and national

honour.  …it is one thing to save ‘innocent victims of

trafficking’, quite another to recognise that ‘guilty’ sex

workers deserve respect for their rights as workers, as

women, and as migrants. Women who migrate to the

sex industry can only be freed from violations of their

human rights if they are first freed of their mythical

constraints. They must no longer be used as the canvas

upon which societies’ fears and anxieties are projected;

be defined no longer as innocent, sexless, ‘non-adults’

or as the oppressed sex of backward countries; but as

agents endowed with the ability to think, to act and to

resist.” The reason why the Bush government and many

other governments want to push the prostitution equal

to trafficking agenda is two fold. One, this falls very

much in line with the Christian as well as other religious

Rightwing agenda of defining women as sexually pas-

sive and within their paradigm of an ideal society being

a heterosexual, monogamous society in which the only

permissible sex is that which is within marriage. Sex for

procreation rather than sex for pleasure is the ideal. The

second reason arises out of the hypocrisy of neo liberal

politics that insists on free global movement of goods,

capital and finance but not of human beings. Trafficking

is an ideal ruse to push through anti immigration laws

and policies. Thus, both moral as well as economic rea-

sons are behind the present discourse. 

Historically, prostitution has been looked at in four

different ways. As Marjan Wijers has said, “All legal

regimes, with the exception of labour approach, have

as a common starting point the moral condemnation

of prostitution and are designed to control and suppress

the sex industry. Prostitution is seen either as a social

evil that should be eliminated or as an inevitable or even

a necessary evil that has to be accepted and controlled.”

The huge amount of funding which goes into traffick-

ing issues is to a large extent based on this approach

which essentially condemns either the prostitute or

prostitution and does not look at a prostitute as a bearer

of human rights, but purely as a victim. 

This notion even extends beyond prostitution as

the recent debate around the ban on bar dancing in

Bombay showed. A large number of anti- trafficking

groups supported the ban because for them the ban was

a way or rescuing these ‘fallen’ women or at least pre-

venting them from being exploited. Of course, the bar

dancers themselves and many women’s and human

rights organisations opposed the ban. 

Let us look at the four legal models concerning the

way prostitution has been looked at:

The prohibiTionisT MoDel

Under this model there is a complete prohibition on pros-

titution. This act and related activities are seen as crimes

and all, including the prostitute, are liable for criminal ac-

tion. Not that this regime has ever been able to stop pros-

titution. In fact, such a regime has led to major

victimisation of prostitutes since under this they are to-

tally vulnerable to brothel keepers, pimps and the police. 
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The aboliTionisT MoDel 

This is the model followed in India as also in many West

European countries. Under this, prostitution itself is not

a crime but any person exploiting a prostitute or living

on the earnings of a prostitute is a crime. Thus, though

prostitution itself is not criminalised, it is a crime to run

a brothel or to be a pimp. The presumption is that the

prostitute herself is a victim but prostitution cannot exist

by itself and “it persists only through the efforts of pro-

curers and pimps, the third parties who induce women

into prostitution to profit from her earnings.”2

Thus, do not criminalise the prostitute but those

who make her into one. Prostitutes themselves are not

considered to have any agency and those prostitutes

who demand rights are said to be suffering from false

consciousness or are mentally damaged. Soliciting in

public places is also seen as a crime. Though legally a

prostitute is permitted to function, the reality is, it is

made impossible for her to do so legally since even to

function as a prostitute requires some kind of organisa-

tion, such as renting a place, advertising, soliciting cus-

tomers, etc. While at one level this model respects to a

limited extent to the individual rights of a prostitute, in

effect, it marginalises and stigmatises them. Apart from

other things, any demand for rights or organisation is

seen as encouraging prostitution. 

The regulaTionisT MoDel

The model is based on the theory that prostitution is rep-

rehensible but is impossible to abolish. Prostitution is

seen as a necessary evil required to be regulated from the

point of health and wider morals of the general public.

Regulations are made not from the interests of the pros-

titutes but looking at the interests of  ‘families’, ‘decent

people’ and society at large. It implies mandatory regis-

tration, medical check up (to ensure that they do not pass

on diseases to their customers, etc.), prohibiting prosti-

tution outside a limited area, permission only to local

prostitutes and not to migrants, etc. The State, even here,

does not take the responsibility of providing proper liv-

ing and working conditions for the prostitutes.

labour MoDel 

This model looks at sex workers as equal participants

in the fight against exploitation. This treats prostitution

as sex work and treats it like ordinary work entitling

them to the same protection as would be available to

other workers, at least from the informal sector. It

means demanding better living and working condi-

tions, access to health care, access to childcare and ed-

ucation. Getting women into prostitution through

deceit or force or procuring minors is still seen as a

crime. For instance, in Netherlands, which follows this

model, the core of the crime is deceit and coercion. But

brothels are permitted subject to a licensing system

guided by hygienic conditions, fire safety, etc. This

would mean they would be also entitled to he protec-

tion of labour laws, social security, etc. 

ConClusion 

The anti-trafficking model, as is presently understood,

despite its facial innocuousness, has over a period ex-

posed itself as highly insufficient, problematic, moral-

istic, deeply rooted in patriarchal norms and harmful to

the interests of many sex workers. Moreover, given the

history of the use of anti-trafficking measures to police

and punish female migrants and female sex workers,

and to restrict their freedom of movement rather than

to protect them from violence and abuse, serious

doubts are raised as to the appropriateness of the exist-

ing anti-trafficking framework (Weijers, 1998). As a

consequence, the search is on to find a new framework

to cover human rights and labour abuses in female mi-

gration, both within and between countries, for work

in the sex industry, as well as other informal labour sec-

tors (Leigh and Weijers 1998).

It is time now to abandon the anti-trafficking

framework. It needs to be replaced by a framework,

which, while dealing effectively with coercion and de-

ceit in sex work, as also child sex work, is able to share

the concerns of sex workers, migrants and human rights

activists. This is all the more so because, presently, anti-

trafficking has become synonymous with anti- prosti-

tution.

— June-July 2006

endnotes
1. “Sex Worker Rights, Abolitionism and a Rights based ap-

proach to trafficking” Jo Doezema”.
2. Marjen Wijers- Legal approaches to prostitution and their

impact on sex workers.

A  C O M B A T  L A W  A N T H O L O G Y544



5451 7 .  T r A f f i C k i N G

Human rights and 
Trafficking in Persons
States must elicit the participation of the community in identifying
and rescuing human beings who have been trafficked as well as
assisting the law enforcement machinery in tracing the traffickers 
so that they are punished.

sav i Ta  b h a k h ry

Trafficking in human beings, more so in women and
children, is one of the fastest growing forms of crim-
inal activity, next only to drugs and weapons trade,
generating unaccountable profits annually. The rea-
sons for the increase in this global phenomenon are
multiple and complex, affecting rich and poor coun-

tries alike. India is no exception to this. The points of origin are often
the more deprived places, regions or countries, and the points of desti-
nation are often — although not always — urban conglomerates within
or across borders. For all those who view trafficking in economic terms,
it is the real or perceived differential between the economic status of
source and destination area that is important. In practice, however,
human beings are trafficked from one poor area to another poor area
for reasons best known to the traffickers, a fact that has been corrobo-
rated by research studies and documentation across the world.

The fact is that the process of trafficking is designed and manipulated by traffickers for

their own ends for which they employ all kinds of means. It would, therefore, be wrong to

assume that human beings are always traded from undeveloped to more developed places, as

this is not always so.  This, to a large extent, also signifies that trafficking primarily is a human

rights issue for it violates the fundamental human rights of all those who are trafficked and

analysing it solely from an economic lens inevitably masks its human rights dimensions.

Moreover, since tools of economic analysis are designed to explain and evaluate issues in

terms of their overall efficacy, these tools, by and large, are not that well designed to protect

and promote the goals of human rights1. 

The protocol to prevent, suppress and punish trafficking in persons, especially women

and children, supplementing the United Nations Convention against Transnational Organised

Crime (Trafficking Protocol) that was adopted in the year 2000 and came into force in De-

cember 2003, has perhaps brought the much-needed and widespread consensus on a working

definition of trafficking at the global level.  Article 3 of the protocol defines trafficking as:

w ‘Trafficking in persons’ shall mean the recruitment, transportation, transfer, harbouring

or receipt of persons, by means of the threat or use of force or other forms of coercion,



of abduction, of fraud, of deception, of the abuse

of power or of a position of 

vulnerability or of the giving or receiving of pay-

ments or benefits to achieve the consent of a per-

son having control over another person, for the

purpose of exploitation. Exploitation shall in-

clude, at a minimum, the exploitation of prosti-

tution of others or other forms of sexual

exploitation, forced labour or services, slavery or

practices similar to slavery, and servitude or the

removal of organs;  

w The consent of a victim of trafficking in persons

to the intended exploitation set forth in sub-

paragraph (a) of this article shall be irrelevant

where any of the means set forth in sub-para-

graph (a) have been used;

w The recruitment, transportation, transfer, har-

bouring or receipt of a child for the purpose of

exploitation shall be considered ‘trafficking in

persons’ even if this does not really involve any

of the means set forth in sub-paragraph (a) of

this article;

w ‘Child’ shall mean any person under 18 years

of age.

The definition clearly spells out that trafficking

covers not only the transportation of a person from one

place to another, but also their recruitment and receipt

so that anyone involved in the movement of another

person for their exploitation is part of the trafficking

process.  It articulates that trafficking is not limited to

sexual exploitation only for it could occur also for

forced labour and other slavery like practices. This

means that people who migrate for work in agriculture,

construction or domestic work, but are deceived or co-

erced into working in conditions they did not agree to,

are also defined as trafficked people. Interestingly, the

protocol definition does not require proof of movement

of the victim across borders or otherwise.  Trafficking

is just as much trafficking even when it occurs in the

victim’s own village, town or city.

Given the fact that the protection and support pro-

visions elucidated in Articles 6, 7 and 8 of the protocol

are not binding on States who have ratified the same,

yet it is the first of its kind to address, more or less, all

aspects of human trafficking.  Besides, it also takes a

different approach from that contained in the 1949

Convention for the Suppression of the Traffic in Per-

sons and of the Exploitation of the Prostitution of oth-

ers that focused only on prostitution and considered all

prostitution, voluntary and forced, to be trafficking. It

is not that this protocol does not recognise the existence

of voluntary and forced prostitution but prefers to ad-

dress “the exploitation of the prostitution of others”

and “other forms of sexual exploitation” only in the

context of trafficking in human beings. It is precisely

for this reason that the terms ‘exploitation of the pros-

titution of others’ or ‘other forms of sexual exploitation’

have not been defined in the protocol for it leaves it to

the prerogative of the State’s parties as to how they

would like to address prostitution in their respective do-

mestic laws2.

The protocol does not make it mandatory for

States to abolish all possible forms of prostitution. It

does, however, require States to act in good faith to-

wards the abolition of all forms of child and adult pros-

titution in which people are recruited, transported,

harboured, or received by means of threat or use of

force, or other forms of coercion, of abduction, of

fraud, of deception, of the abuse of power or of a posi-

tion of vulnerability or of the giving or receiving of pay-

ments or benefits to achieve the consent of one person

having control over another, for the purpose of exploit-

ing that person’s prostitution.

It would not be out of place to mention at this

juncture that prostitution as actually practised in the

world also encompasses the elements of trafficking.

This is because it is rare to come across a case in which

the path to prostitution and/or a person’s experiences

within prostitution do not involve, at the very least, an

abuse of power and/or an abuse of vulnerability. Power

and vulnerability in this context must be understood to

include power disparities based on gender, race, ethnic-

ity, caste and poverty. Put simply, the road to prostitu-

tion and life within ‘that life’ is rarely the kind that is

marked by empowerment or adequate options.

States parties, thus, with legalised prostitution in-

dustries have a heavy responsibility to ensure that the

conditions, which actually pertain to the practice of

prostitution within their borders, are free from the illicit

means delineated in sub-paragraph (a) of the protocol

definition, so as to ensure that their legalised prostitu-

tion regimes are not simply perpetuating widespread

and systemic trafficking. As current conditions through-

out the world attest, States that maintain legalised pros-

titution are far from satisfying this obligation because

most prostitution is accomplished by one or more of
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the illicit means outlined in sub-paragraph (a) of the

protocol and therefore constitutes trafficking3.

There is an urgent need for countries to review

laws that do not take into account a comprehensive un-

derstanding of trafficking and ensure that adequate pro-

tection is provided for both adults and children who are

victims of this heinous act. This applies to India too.

Since violations of human rights are both cause and

a consequence of trafficking, any strategy to address the

issue of trafficking in children and adults from a rights-

based perspective must focus on the promotion and

protection of all human rights. Anti-trafficking meas-

ures in no way should adversely affect the human rights

and dignity of persons and, in particular, the rights of

all those who have been trafficked.  This would entail

action at many levels — local, regional, international,

by a range of actors — the State and it’s agencies,

NGOs and ‘professional’ intermediaries, including local

communities at different stages of the trafficking con-

tinuum.

Rights-based strategies to address trafficking can

be broadly subsumed under the following three cate-

gories:

beware anD be aware

w Awareness of, and sensitisation to, the issue of

trafficking, particularly its adverse impact on the

rights of women and children, is an important

element of prevention. In fact, efforts should be

made to target vulnerable sections/groups of the

society. In doing so, potential victims should be

made aware of the dangers so that they are able

to make a more informed decision regarding

their potential migration.

w Education, at primary and secondary level,

should be guaranteed and made accessible to all

young people. Efforts should be made to incor-

porate human rights and gender sensitive con-

cerns at the school and university level.  

w Imparting continuous training to all stakeholders

who assist in preventing and combating traffick-

ing, by mainstreaming gender and human rights

concerns, is another essential element of preven-

tion. This would promote greater understanding

among the stakeholders and, consequently, en-

hance the safety and wellbeing of trafficked

human beings. 

w Training should be imparted on investigation

and prosecution techniques with recourse to the

practical, and psycho-socio needs of the victims.

This would enable the law enforcement machin-

ery to look at trafficked human beings as ‘vic-

tims’ instead of as perpetrators.

w The media has an important role to inform and

educate the public through newspapers, radio

and other modes of communication, and should

be targeted as a key partner in preventing and

combating trafficking. It would be beneficial if

the media is sensitised to the phenomenon and

its complexities, in order to ensure that they in-

form the public more accurately about the prob-

lem.

w Education and raising awareness of trafficking

should be aimed at the tourism industry, airlines,

hotels, travel agents, package holiday companies,

etc.

Along with the above, there is need to continu-

ously sensitise ministries/departments that assist or have

the potential to assist. Examples: education, justice,

women and child development, tourism, trade, immi-

gration and external affairs.

sTraTegiC roaD Map

w Effective prosecution of traffickers is one of the

essential elements of a rights-based strategy. This

requires a legal framework that makes trafficking

in human beings a serious criminal offence. The

United Nations has provided elaborate guide-

lines4 for such a legal framework, encouraging

States to pass laws on the crime as well as pro-

vide for effective criminal penalties for traffick-

ers, including agents or middlemen, especially

where children are involved or where there is a

collusion of State officials. Assets accumulated

by the traffickers should be confiscated for the

benefit of victims.

w Along with legislative reforms, States should also

develop law enforcement techniques that will be

effective in identifying and punishing traffickers.

Law enforcement officials must be sensitised and

provided with necessary training which would

facilitate them in proper investigations and pros-

ecutions of trafficking offences. The UN princi-

ples and guidelines recommends that

governments establish specialised anti-trafficking

units, comprising both men and women, to pro-
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mote professionalism. Likewise, the judiciary,

particularly judges who hear cases of trafficking,

need to be trained and sensitised.

w Crime prevention and prosecution need to be

balanced with protection of the rights of the traf-

ficked human beings.  This is because they need

to be protected not only from retaliation by the

traffickers, but also from re-victimisation by gov-

ernments, including the judicial system. It is a

common perception that traffickers harm victims

and governments rescue and protect them.  Al-

though victims suffer serious criminal violations

at the hands of traffickers, more often than not,

once they are released from the slavery-like or

forced labour conditions, they are subjected to

serious human rights violations at the hands of

the government. It is in this area where there is

an urgent need for human rights protection.  

The UN principles and guidelines on human rights

and human trafficking recommend that law enforce-

ment officials work in partnership with non-govern-

mental organisations to help ensure greater protection

both to the victims and survivors. It delineates that

States should ensure that rescue operations in no way

should harm the rights and dignity of victims. This

apart, victims should be decriminalised and provided

with free legal assistance. This should include informa-

tion on their rights and access to legal redress and court

proceedings, in a language they will understand. Fur-

ther, witness protection programmes should be devel-

oped to protect victims and their families, who may face

retaliation and threats. 

States should elicit participation from the commu-

nity in identifying and rescuing human beings as well

as assisting the law enforcement machinery in tracing

the traffickers so that they are punished. For, without

the involvement of the community, nothing can be

achieved.

— June-July 2006
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Power of the Accused
Victims are key witnesses in most cases of trafficking. But in the
absence of strong legal protection, they hesitate to testify against
their tormentors. And the consequent acquittal of the criminals
encourages those trading in human beings to operate more freely
and fearlessly, thus making a mockery of the rule of law.

a n u ra D h a  s i n g h

In May 2006, a Delhi court pronounced a judgement acquit-
ting two persons accused of trafficking two minor girls. Nas-
sir and Mumtaz, involved in trafficking Sabba and Sadia
(names changed) from a small village in Midnapur in West
Bengal, were let off on grounds of no evidence. The accused,
who hailed from the same village as the victims, had enticed

the two girls to accompany them to Delhi with promises of employ-
ment and lucrative money. Both had no clue about the designs of their
traffickers till they found themselves forced into prostitution. 

why Do wiTnesses Disappear?

The trial in the case began one year after Sabba and Sadia were rescued while Nassir and

Mumtaz were sent behind bars. By that time the victims, who were also key witnesses in the

case, were untraceable. The police tried for months but failed to locate either the girls or

their families. As a result, the prosecution could not produce evidence against the accused

who were eventually acquitted.  No one knows what happened to the two girls. Did they

choose not to testify, or were they intimidated, tortured or blackmailed? While their disap-

pearance left many questions unanswered, what is clear is the fact that whereas police could

not locate these witnesses, their tormentors’ acquittal can make them even more vulnerable

to being re-victimised and re-trafficked. Not an unusual pattern in South Asia, especially

India.

This is yet another example of how traffickers operate freely, facing relatively low risks,

not to mention the huge profits they make off their deals in human trade which has emerged

as one of the most lucrative businesses in the new global political economy, next only to the

trade in weapons and drugs. The reasons behind such an alarming increase in trafficking is

generally attributed to poverty, lack of sustainable livelihood, structural inequities in society,

increase in internationally organised criminal groups and so on. While these factors increase

the vulnerability of the marginalised and disadvantaged groups, what plays a vital role is the

lack of effective ‘victim and witness’ protection measures. In the absence of such protection

provisions, victims, who are survivors, feel intimidated and hesitate in complaining against

the offenders or refuse to testify against them in a court of law. That is why the rate of pros-

ecutions and convictions is extremely low despite the rapid rise in this criminal nexus.



viCTiMs/wiTnesses aT risk

Trafficked victims acting as witnesses are a distinct

group, distinct from those  witnesses who are not vic-

tims themselves and those who are victims but not wit-

nesses. This distinct status means that such

‘victims-witnesses’ have unique characteristics and are

subject to unusual risks, which require special protective

measures. The potential of a victim to give evidence and

his/her decision to cooperate with the law enforcement

agencies and to testify as a witness in court proceedings

has a strong impact on the level of risks involved and

calls for additional measures of protection. The readi-

ness of the victim to file a report to the police and act

as a witness is an important factor for effective investi-

gation and prosecution. Countries that have the most

comprehensive victim assistance measures fare better in

prosecuting traffickers than countries that do not have

such strong legal provisions. Therefore, protection of

and support to the victim-witness is crucial to pursue

effective prosecution of the offenders, which strength-

ens the protection of a victim’s rights.

International legal instruments outline a broad

range of interrelated measures that national govern-

ments should undertake to protect and assist such vic-

tims. Historically, the provisions of many international

treaties address the various human rights violations. It

is only the Trafficking Protocol (2000) and the UN

Convention against Transnational Organised Crime

(2000), which not only redefined the international con-

text of the crime but also established new standards

with respect to protecting the rights of victims, espe-

cially those who act as witnesses.

There is a huge influx of immigrant labour in India

from neighbouring countries like Nepal, Bangladesh,

Myanmar, Bhutan and Sri Lanka under the guise of em-

ployment. Unfortunately, trafficking here is often per-

ceived only as a ‘law and order problem’ and is

primarily located within the crime prevention frame-

work. Lack of appropriate laws often erroneously pe-

nalise women, young girls and children who are forced

into the sex industry on charges of prostitution. Be-

sides, with the absence of a victim-witness protection

protocol in the existing legal system, the victims hesitate

to testify against the traffickers, ultimately leading to

their acquittal. This leads to a situation where the crim-

inals get opportunity after opportunity to operate freely

and more fearlessly.  Protection to victim-witnesses is

also necessary to restore a sense of human dignity which

stands shattered in the event of total failure of prosecu-

tion. Even with specific legislation and strict penalty

against criminals, successful prosecution is almost im-

possible without the testimony of a victim which iden-

tifies the trafficker and substantiates the crime. With the

effective victim-witness protection laws in place, victims

will no more be afraid of reprisals and repercussions,

have faith in the police and legal system, and thereby

shall come forth willingly to testify. 

Victim protection can be ensured only when it is

initiated as a process, which would involve responsibil-

ities right from the time of rescue, investigation, pre

and post-trial and at the time of reintegration. As a mat-

ter of priority, as soon as victims are rescued, they

should not be immediately treated as offenders of other

existing laws with regard to prostitution, migration or

labour. The next step should be to provide a safe and

humane shelter and assist them with psychosocial, med-

ical and legal supports. A proper assessment of the risks

involved should be made and an appropriate witness

protection group established. This group may comprise

individuals from the legal system, police and NGOs

who must develop victim-witness protection measures

and implement them, ensuring confidentiality. Protec-

tion can be given to victims either on an application

made by them, by their families, by any person associ-

ated with the case or by the court on its own motion.

When the circumstances warrant, victims should be re-

located to their native place but only after proper veri-

fication so that they are traceable at the time of

investigation or trial. Measures should be taken up so

that they can regularly keep in touch with concerned

officials and provide them with information about their

activities and addresses.  

In the early stage of investigation, the victim

should not be brought in close proximity with the ac-

cused. Since the accused has the right to defend

him/herself, and has access to investigation records, the

confidentiality of the victim’s identity and address

should be maintained so that she/he is not threatened

or blackmailed. It should be ensured that a social

worker or a support person, preferably a female, is pres-

ent at the time of the investigation/interview of the vic-

tim by the police after a rescue operation. Only those

trained in victim-witness interviewing should take the

statement and the police and other authorities should

treat them with sensitivity and dignity. 

Trafficked victims are not accused persons and,
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therefore, should not be meted out the same treatment

as to those accused of the crime. Access to victims must

be made only under the supervision of a child welfare

committee or any other competent authority dealing

with issues related to women and children. A social

worker must accompany the victim whenever she leaves

the place of safety. Legal representation for the rescued

person must be with her voluntary and informed con-

sent and in consultation with the support person. 

how To proTeCT The viCTiM? 

Certain procedural measures should be followed at the

trail stage. Victims must be kept in safe custody at a

well-guarded rehabilitative institution and those want-

ing to meet them must be monitored and supervised.

During the trial, victims should be protected at all

times, separated from the accused and should be made

familiar with the proceedings of the court system. The

trial could be held in-camera and through full close-cir-

cuit camera. If circumstances necessitate, the court may

order taking evidence at a place other than the court

premises. For minor victims, special courts should be

set up which have screens to shield the victims from

hostility or the glare of the accused. Questions relating

directly to the evidence of the crime should be given to

the presiding officer of the court and should not be

posed directly to the victim.

The court may provide for the victim-witness to

give evidence by means of video conferencing, video-

tape, teleconference or communication through an in-

terpreter. Procedural amendments should be made in

the existing legal system to admit as evidence the state-

ment recorded in this way. A friend or legal counsel of

the victim should be present in the court to protect the

interest of the victim-witness during the trial.

Most importantly, the cross examination of the vic-

tim should be conducted as expeditiously as possible in

order to prevent her/him from feeling re-traumatised

while recollecting the entire incident. Cases of traffick-

ing should be done on a day-to-day basis in fast track

courts and long drawn adjournments should be avoided

and strongly resisted. For effective prosecution, the ev-

idence of the victim should be taken by special meas-

ures, or by direction of the court made admissible under

the Evidence Laws. 

It is important to realise that only with proper ac-

knowledgement of the importance of victim-witness

measures the protection rights of the victims–witnesses

will be strengthened and would empower them to

come forth and either report or testify against the of-

fenders, thereby leading to an increase in the conviction

rate of the traffickers and their effective prosecution.

— June-July 2006
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Liberalised Sex Slavery, 
Transit Point india
India is fast becoming a favourite destination for sex tourists
from the US and western countries. Commercial exploitation of
women and children is becoming a rage. The Indian government
supports international conventions but its practical response has
been weak, ineffective and half-hearted.

a n i n D i Ta  b h o w M i k  &  sa M pu r n a  b e h u ra
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The international community considers trafficking in
human beings a contemporary form of slavery. It is a
growing phenomenon globally. In recent years it has
become the third largest source of transnational illegal
activities after arms and drugs.1 Globally, forced
labour, including sexual exploitation, generates 31 bil-

lion dollars, half of it in the industrial world and a tenth in transition
countries, according to an International Labour Organisation (ILO)
report.2

Historically, trafficking in human beings was associated with slavery and bonded or

forced labour. With time, it almost became synonymous with prostitution or commercial

sexual exploitation. This understanding was first used with reference to the ‘white slave trade’

(white women for prostitution) and this was slowly extended to the rest of the world. This

explains why commercial sexual exploitation of women and children is the only area on which

targeted intervention has been made by most civil society groups, governments and interna-

tional bodies.

It is, however, important to note that trafficking is not confined to the commercial sexual

exploitation of women and children alone. It has myriad forms and the number of victims

has been steadily on the rise over the past few decades. It takes place through and for mar-

riage, sexual exploitation, begging, organ trading, military conflicts, drug peddling and smug-

gling, labour, adoption, entertainment and sports. While there is no precise data, estimates

provide that approximately 800,000-900,000 persons are traded annually across national

borders.3 Of these, 70 per cent are women and 50 per cent are children.4

global response 

Trafficking in humans is multidimensional, with close links to illegal migration and organised

crime. The international community has recognised the growing threat and there are a num-

ber of international conventions and protocols prohibiting trafficking. These take note of the

human rights violations and abuses suffered by a victim and provide safeguards for the same. 

The prohibition on slavery and slave trade was one of the first rights to be recognised

under public international law. The Convention on Slavery of the League of Nations5 (1927)

is widely acknowledged to be the first modern international treaty for the protection of

human rights. The United Nations Universal Declaration of Human Rights6 (1948) extended

the prohibition against slavery and the Supplementary Convention on the Abolition of Slav-

ery, the Slave Trade and Institutions and Practices Similar to Slavery7 (1957) expanded the

prohibition, making it applicable to debt bondage, serfdom, servile forms of marriage and

the exploitation of children, practices that are held to be “similar to slavery’.8 Although many

aspects of slavery or servitude are present in trafficking like the detention or sale of the victim,

degrading treatment, absolute control over the victim, it has been difficult to sustain claims

that trafficking is included in the jus cogens norm prohibiting slavery and the slave trade.9

In 1930, the ILO Forced Labour Convention (Convention 29)10 was signed by the in-

ternational community to take measures to prevent compulsory labour ‘from developing into

conditions analogous to slavery.’11 The definition of forced labour, as present in this conven-

tion, is widely accepted even today. However, no UN body has ever formally invoked this

international prohibition on forced labour in a case of trafficking or commercial sexual ex-

ploitation.



In the early 20th century, the understanding of

trade for commercial sexual exploitation was almost ex-

clusively confined to white women. During the first

half of the century, many international conventions

dealing with the traffic of women and children were

concluded and in 1949, they were all incorporated in

the Convention for the Suppression of Traffic in Per-

sons and of the Exploitation of the Prostitution of Oth-

ers.12 This convention has numerous important

provisions dealing with international cooperation and

protection of foreign victims. 

However, it has been strongly criticised for being

ineffective as it has focused only on prostitution, includ-

ing consensual prostitution, rather than trafficking and

for not having any implementation and supervision

mechanisms to guarantee its effectivity. It views organ-

ised prostitution as the sole precursor for trafficking.

Minimising demand through the control of prostitu-

tion, it is assumed, can control the illegal trade. The

convention proved unable to protect the rights of

women and in combating trafficking. Further, by con-

fining the definition to ‘trafficking for prostitution’ it

excludes a vast number of women from its protection.

No independent body has been established to monitor

the implementation and enforcement of the treaty.13

The prohibition of forced prostitution and com-

mercial sexual exploitation of women have been incor-

porated into other instruments like the Convention for

the Elimination of Discrimination Against Women

(CEDAW).14 Article 6 of the convention says that all

States party to it shall take appropriate measures, in-

cluding legislation, to suppress all forms of commercial

and other exploitation of women.

Children are becoming victims, and it is on the rise

globally. Recognising this, the Convention on the

Rights of the Child provides comprehensive safeguards

for children. It stipulates prevention of the abduction

or sale of children for any purpose, including economic,

sexual exploitation or abuse. The prohibition on the ex-

ploitation of children has been reiterated and its scope

expanded through the 1999 ILO Convention on the

Worst Forms of Child Labour.15 The Protocol to Pre-

vent, Suppress and Punish Trafficking in Persons, Es-

pecially Women and Children16 supplementing the

United Nations Convention Against Transnational Or-

ganised Crime17, also called the Palermo Protocol, has

been agreed upon by the international community. Traf-

ficking in persons is defined as under:

Trafficking in persons shall mean the recruitment,

transportation, transfer, harbouring or receipt of per-

sons, by means of threat or use of force or other forms

of coercion or abduction or fraud or deception, of the

abuse of power or of a position of vulnerability or of

giving or receiving of payments or benefits to achieve

the consent of a person having control over another

person, for the purposes of exploitation. Exploitation

shall include at a minimum, the exploitation of the

prostitution of others or other forms of sexual exploita-

tion, forced labour or services, slavery or practices sim-

ilar to slavery, servitude or the removal of organs...

The recruitment, transportation, transfer, harbour-

ing or receipt of a child for the purpose of exploitation

shall be considered ‘trafficking in persons’... 

The Palermo Protocol carries special safeguards for

the care of children who have been victims, including

legal protection. It lays emphasis on the fact that per-

sons who have been trafficked are victims and should

not be punished for any offences or activities that are

related, such as prostitution or immigration violations.

The protocol clarifies that trafficking includes not only

the transportation of a person from one place to an-

other, but also their recruitment and receipt so that any-

one involved in the movement of another individual for

exploitation is part of the process. It also states that this

is not restricted to commercial sexual exploitation alone

but also takes place for forced labour and other practices

akin to slavery. Hence, people who migrate for work in

agriculture, domestic work, construction and other oc-

cupations, who are deceived or coerced into working

under conditions they did not agree to, fall within the

ambit of the definition of a person who has been traf-

ficked.

The existing international laws provides limited

protection, though crucial, to victims through their sta-

tus as migrants or aliens or as migrant workers. Yet, the

distinction between trafficking and migration for work

is hardly ever made. Consequently, the rights of a traf-

ficked person as a worker are rarely articulated or pro-

tected.18 The International Convention for the Rights

of All Migrant Workers and Members of their Fami-

lies,19 adopted by the UN General Assembly in 1990,

provides safeguards for the rights of migrant workers,

it has been ratified by only 23 countries and is thus not

in effect. 

There is a marked reluctance on the part of most

countries to enact a legislation protecting anything but
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the basic human rights of migrants. Most governments

have dealt with the increase in the international demand

for migrant workers by imposing tighter immigration

controls, which aggravates the problems faced by mi-

grant workers and the violation of their human rights

continue unabated. Having said this, the international

community has time and again accepted that the prob-

lems of trafficking and migration are interlinked.

The Palermo Protocol is the primary international

instrument against trafficking in humans. It represents

a significant development in the global battle due to its

consensus on the need to develop national policies and

programmes that effectively prevent trafficking but do

not inhibit labour migration. Its major limitation is that

the protection and support elements are not binding on

the countries that have ratified the convention. Any pro-

tection should ensure that all organisations and officials

should refer a victim to the relevant agency for advice

and assistance, regardless of their willingness to assist in

a prosecution or their illegal immigration status.

sex TraDe in souTh asia

The incidence of trafficking has grown to alarming pro-

portions globally in the past two decades, especially

within South Asia. The region has become a major

source and destination as well as a transit point.20

Women and children across this region are traded

within their own countries and across international bor-

ders against their will in a clandestine slave trade. In

view of this alarming trend, there have been important

steps taken at the regional level in the past five years.

Presently, international conventions are invoked to pro-

tect the rights of trafficked persons within the region,

especially women and children. Simultaneously, re-

gional instruments like the Rawalpindi Resolution of

199621 and the SAARC Convention on Preventing and

Combating Trafficking in Women and Children22 have

been developed to specifically address the problem. 

The South Asian countries first expressed their

commitment towards the elimination of human traf-

ficking at the SAARC Summit in Male, Maldives, 1997,

through a declaration that expressed grave concern at

the trafficking of women and children and pledged ac-

tion on the part of member nations.23 The issue occu-

pied a prominent place in the SAARC Summit in

Colombo, Sri Lanka, 1998. The international signifi-

cance of a ‘SAARC convention’ on trafficking in per-

sons cannot be underestimated. It is an important step

since it recognises the need for extraterritorial applica-

tion of jurisdiction and extradition laws. 

Nonetheless, the convention has been criticised for

limiting its application only to the commercial sexual

exploitation of women and children and for not ad-

dressing trafficking in the broader perspective. It lacks

a strong treaty body and does not clarify the rights of

victims. It does not clarify the recipient country’s ac-

countability in the rescue, rehabilitation, repatriation

and reintegration of persons who have been trafficked.

A country that is a destination point must be made ac-

countable for the well being of trafficked victims by

providing physical and mental health care, legal advice

and financial assistance and compensation. The immi-

gration policies should be modified so as to facilitate a

victim to initiate legal proceedings against the trafficker

in the country of residence. Assistance should be pro-

vided to the victim even in case of her being unwilling

to cooperate in legal proceedings. 

Pornography, which is one of the major reasons for

trafficking, is not included in the convention as an of-

fence. This is a glaring lapse because trafficking of chil-

dren for pornography is a major concern in South Asia,

especially in Thailand, Cambodia and India. The con-

vention fails to protect the rights of victims such as the

confidentiality of records, right to privacy, identity pro-

tection and access to justice. 

aCTion iniTiaTeD 

In recent years, India has become a major transit point

as well as a source and destination point for the traf-

ficking of women, children and men for sexual or

labour exploitation. Indians are forced into the coercive

labour market in the Middle East countries. Children

may be forced to beg or work as camel jockeys.

Bangladeshi women and children are trafficked to India

or transit through India en route to Pakistan and the

Middle East for sexual exploitation, domestic and

forced labour. Nepalese women and girls are trafficked

to India for sexual exploitation, domestic or forced

labour or work in the circus industry. India is fast be-

coming a favoured destination for sex tourists from Eu-

rope, US and other western countries. Internal

trafficking of men, women and children is widespread.

Numerous studies show that the majority of women in

the Indian commercial sex industry are victims of sexual

servitude or were originally forced into commercial sex-

ual exploitation. India is also home to millions of vic-
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tims of forced or bonded labour.24 The government of

India does not fully comply with the minimum stan-

dards for the elimination of this mass exploitation.

India has consistently affirmed its commitment to the

SAARC declarations but has yet to ratify the 2002 Anti

Trafficking Protocol. India’s only central legislation

against trafficking, The Suppression of Immoral Traffic

in women and Girls Act, 1956 (SITA), was originally

passed as a result of the United Nations Convention for

the Suppression of Traffic in Persons and of the Ex-

ploitation of the Prostitution of Others, 1949, to which

India is a signatory. The Act was amended twice. It was

first amended in 1978, and then amended and renamed

as The Immoral Traffic (Prevention) Act (ITPA) in

1986. 

The quality and extent of the government’s re-

sponse to trafficking, especially in law enforcement, is

grossly inadequate. The cities of New Delhi, Mumbai

and Chennai and the states of Maharashtra and Tamil

Nadu have shown an improvement in law enforcement

efforts. There has been an increase in the prosecutions

and convictions in Tamil Nadu and New Delhi. 

The US Department of State Trafficking in Persons

Report, 2005,25 places India on the Tier 2 Watch List

for a second consecutive year for its lack of progress in

forming a national law enforcement response to inter

state and transnational trafficking and the lack of coor-

dination between law enforcement agencies across

states. Though comprehensive statistics are not avail-

able, data from major cities and states across India

showed 195 prosecutions and 82 convictions were ob-

tained for different offences related to trafficking for

sexual exploitation in 2004.26

The proposed amendments to  ITPA seek to re-

move those sections from the Act that criminalise pros-

titutes while protecting their rights as victims. The

Juvenile Justice Act, 2000, provides modest criminal

penalties for sexual offences committed against minors,

including commercial sexual exploitation, but provides

protection to victims through the Child Welfare Com-

mittees in each state or through officially maintained or

approved protection homes. 

Indian laws fail to provide sufficient protection to

those forced into bonded labour. Children, who are

trafficked for hard domestic labour, with no rights, find

no protection in any legislation. Widespread corruption

among law enforcement officials and their complexity

in many cases are a major impediment to eliminate this

organised exploition. 

The central government has initiated many efforts

to protect victims. The department of women and child

development (DWCD), the central government’s nodal

anti-trafficking office, has improved the coordination

of support services through greater cooperation in the

various states. In New Delhi, a unique initiative has

been launched whereby the police has to provide vic-

tims with counselling by a recognised NGO within 24

hours. This has led to greater cooperation between the

victim and the police in investigating and prosecuting

traffickers. The police in Mumbai have adopted policies

designed to protect the rights of victims and police per-

sonnel have been instructed not to arrest women for so-

liciting customers under ITPA.27

In 2004, the central government designated the

secretary for women and child development as the

country’s nodal officer to coordinate and oversee all na-

tional anti-trafficking programmes. The National Cen-

tral Advisory Committee on Trafficked Persons, which

includes civil society groups and state level agencies, has

introduced amendments to ITPA. It has created a na-

tional plan of action that calls for greater coordination

with the NGO sector. In 2004, the National Human

Rights Commission released a comprehensive report

on trafficking in India and recommended action asking

the government to prevent and put an effective end to

trafficking in the future.  

The international community has time and again

demonstrated its commitment. Individual states need

to pass comprehensive legislations to prohibit and pun-

ish all forms of trafficking. Yet, states must also realise

that these initiatives alone cannot counter this organ-

ised, global brutalisation of men, women and children,

and that policies need to be designed and implemented

to strike at the root causes of trafficking. 

India too has recognised the need for urgent action

to fight the growing problem of trafficking. However,

it has proved to be an uphill task for the Indian gov-

ernment. There is an urgent need for a comprehensive

legislation that seeks to combat all forms of trafficking

while embodying the standards by the Palermo Proto-

col and the SAARC Trafficking Convention.

— June-July 2006

A  C O M B A T  L A W  A N T H O L O G Y556



endnotes
1. Malhotra Divya, Trafficking of Women and Children: A

Culture of Silence, Eastern Book Company, PL Web Jour
1, 2005.

2. ILO, Global Report 2005: A Global Alliance Against
Forced Labour. Available at http://www.ilo.org/dyn/de-
claris/DECLARATIONWEB.DOWNLOAD_BLOB?Va
r_DocumentID=5059 last visited on April 17, 2006. 

3. Asian-African Legal Consultative Organisation, Estab-
lishing Cooperation Against Trafficking in Women and
Children, AALCO Secretariat, New Delhi, pp 3. 

4. Trafficking in Persons Report, US Department of State,
2004. Available at http://www.amnestyusa.org/women/
hot_topic/102005.html, last visited on April 17, 20006.

5. Available at http://www.ohchr.org/english/law/
slavery.htm  last visited on April 15, 2006. the Conven-
tion was signed on September 25, 1926 and entered into
force on March 9, 1927. it was amended by the Protocol
done at the Headquarters of the UN on December 7,
1953 and the amended convention entered into force on
July 7, 1955.

6. Available at http://www.un.org/Overview/rights. html
last visited on March 15, 2006. It was adopted and pro-
claimed by General Assembly Resolution 217 A (III) of
December 10, 1948.

7. Available at
http://www.ilo.org/public/english/comp/child/ stan-
dards/supcons.htm last visited on March 7, 2006. It was
signed on September 7, 1956, and entered into force on
April 30, 1957.

8. Dale Huntington, Anti Trafficking Programmes in South
Asia:  Appropriate Activities, Indicators and Evaluation
Methodologies, UNIFEM, Population Council, USAID,
PATH. Available at http://www.popcouncil.org/pdfs/
rr/anti_trafficking_asia.pdf last visited on April 7, 2006,
pp 3.

9. ibid.
10. Available at http://www.ohchr.org/english/law/slavery.

htm last visited on April 15, 2006. the Convention was
signed on September 25, 1926 and entered into force on
March 9, 1927. it was amended by the Protocol done at
the Headquarters of the UN on December 7, 1953 and
the amended convention entered into force on July 7,
1955.

11. Supra, note 3, pp 4.
12. The Convention was approved by General Assembly Res-

olution 317 (IV) of December 2, 1949, and entered into
force on July 25, 1951. Available at
http://www.ohchr.org/english/law/trafficpersons.htm last
visited on April 7, 2006.

13. Supra, note 13, pp 20.
14. Available at http://www.un.org/womenwatch/daw/

cedaw/ cedaw.htm last visited on March 7, 2006. It was
adopted in December 18, 1979, and entered into force
on September 3, 1981. it has been ratified by 176 states.

15. Available at http://www.ilo.org/ilolex/english/convdisp1.
htm last visited on April 7, 2006. The convention was
adopted on June 17, 1999, and came into force on No-
vember 19, 2000. 158 countries have ratified it.

16. Available at http://www.uncjin.org/Documents/Conven-
tions/dcatoc/final_documents_2/convention_%20traff_e
ng.pdf last visited on April 7, 2006. The Protocol was
adopted by General Assembly resolution A/RES/55/25
of November 15, 2000. It entered into force on Septem-
ber 29, 2003, and has been 117 signatories. It has been
ratified by 44 states.

17. Available at http://www.uncjin.org/Documents/ Conven-
tions/dcatoc/final_documents_2/convention_%20traff_e
ng.pdf last visited on April 7, 2006. The Convention was
adopted by General Assembly resolution A/RES/55/25
of November 15, 2000. It entered into force on Septem-
ber 29, 2003, and has been 147 signatories.

18. Dale Huntington, Anti Trafficking Programmes in South
Asia: Appropriate Activities, Indicators and Evaluation
Methodologies, UNIFEM, Population Council, USAID,
PATH. Available at http://www.popcouncil.org/pdfs/rr/
anti_trafficking_asia.pdf last visited on April 7, 2006, pp 6.

19. Available at http://www.unhchr.ch/html/menu3/b/m_
mwctoc.htm last visited on April 8, 2006. The Conven-
tion was adopted by General Assembly Resolution
45/158 of December 18, 1990, and entered into force on
July 1, 2003.

20. Sinha Indrani, Trafficking and Children at Risk, Sanlaap,
January 2006. Available at http://www.ashanet.org/focus-
groups/sanctuary/articles/sanlaap_trafficking.doc last vis-
ited on April 8, 2006.

21. The Rawalpindi Resolution of 1996 calls for commit-
ment from member states of the SAARC on issues related
to child trafficking in the region. Available at
http://www.ilo.org/public/english/region/asro/newdelhi/i
pec/responses/govtinit.htm last visited on April 7, 2006.

22. Available at http://www.december18.net/traffickingcon-
ventionsSAARC2002.pdf last visited on April 7, 2006.
The Convention was adopted on January 5, 2002 at the
Eleventh SAARC Summit held at Katmandu, Nepal. It
has yet to be ratified by India, Pakistan, Sri Lanka and
Nepal.

23. Article 27 of the Declaration of the Ninth SAARC Sum-
mit in Male, Maldives, May 1997. Available at
http://www.saarc-sec.org/main.php?id=55&t=4 last vis-
ited on April 18, 2006.

24. Trafficking In persons Report 2005, Office to Monitor
and Combat Trafficking in Persons, U.S. Dept. of State,
June 3, 2005. Available at http://www.state.gov/docu-
ments/organization/47255.pdf last visited on April 7,
2006, pp 122-125.

25. Supra, note 27.
26. Supra, note 27, pp 123.
27. Supra, note 27, pp 125.

5571 7 .  T r A f f i C k i N G



A  C O M B A T  L A W  A N T H O L O G Y558



SECTION 18

adivasis

The lives of adivasi communities
have been disrupted in many areas
by the creeping intrusion of the
State and the market, leading to
loss of knowledge or loss of
relevance of their knowledge. These
communities have faced a century
of brutal repression by the forest
authorities. The numerous
contradictions of India’s forest and
environment policies have forced
the adivasis to bear the worst brunt
of this phenomenon.
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The Economics of Green Hunt
In Jharkhand, the State is behaving like an agent of corporations,
grabbing resources from tribals in violation of their traditional
rights and handing them over to corporations, even  using gun
power if necessary. These are the findings of an HRLN fact 
finding team that visited the state’s most backward but 
resource-abundant regions.

Sa r i ta  B h o i

The Wednesday morning of March 31 this year
brought a day that Ram Soren (name changed to
protect identity), a resident of a remote village in
Giridih district, would always remember with a shud-
der. “I was fixing the roof at the time when I saw po-
lice beating up Tara, a fellow villager. The police

called me too and started asking about the murder of a certain constable
named Chhotu Chowkidar. They asked me if I had seen the Naxals that
night and if I knew of their meetings to which I answered that I was
not aware of it. Thereafter they called two more boys and beat all of us
brutally. About 200-300 CRPF personnel had surrounded the village
at the time of the incident,” recounts the frail villager.

The next day was Neetu Soren’s turn to face the high-handedness of the police. “Three

police personnel came inside my house with their shoes on. They asked me to open a room

that was closed and asked why I had stored 50 kilos of salt in my house to which I replied

that whenever we have money, we buy large quantities of food at one time for domestic use.

They alleged that this was for the Maoists and asked me if the Maoists came to my house.

When I came out of the house, I was shocked to see about 20-30 police personnel outside

my house”.

The fear in Neetu’s eyes is routine in Jharkhand’s remote villages where the state has

launched a massive manhunt in the name of “Operation Green Hunt”. Quite often the phrase

is loosely used in media reports to refer to police efforts towards tackling the problem of

Maoists in the region. However, the question that goes unasked is how this operation is vi-

olating the space and privacy of people living in this area and how the state oppression in the

name of internal security and restoration of law and order is giving rise to trepidation among

innocent tribal people.

Interestingly, the area where the operation is currently going on is full of natural re-

sources. The anti-Naxal operation was initially launched in the Kolhan region where the

Jharkhand government has signed many MoUs with corporate houses for the establishment

of mining industries, power projects and steel plants. This operation is being carried out in

the districts of Giridih, East Singhbhum, West Singbhum, Khunti, Lohardagga, Latehar,



Saraikala Kharsawan and Hazaribagh -- where there is

massive opposition from villagers on the proposed de-

velopment projects. However, the government foresees

this area as the key investment corridor.

the paradox

In the present day’s industrial setting dominated by the

neo-liberal discourse of development, Jharkhand has

emerged as one of the main destinations of Foreign Di-

rect Investment (FDI). Here FDI is concentrated in the

secondary sector and not in the service sector like in

other states. This compounds the problem of rapid in-

dustrialisation with large-scale displacement and tribals’

alienation from their land. It is against this background

that we are looking at the issue of Operation Green

Hunt in Jharkhand.

The paradox of “rich resources, poor people” in the

tribal areas has been a concern for everybody for quite

some time. The issues of tribal rights and their access

to land and other natural resources has emerged as a

central theme in the impoverishment and disempower-

ment of tribal communities. 

The social base of the problem and the subjects of

study in this context are the Scheduled Tribes, who con-

stitute 26 percent of Jharkhand’s population and are the

most marginalised and poor social group in the state,

with over 72 percent living under the poverty line.

Though land and land-based resources are central to the

livelihoods of tribal people, they have poor access to

land and forests. Most tribal communities in Jharkhand

have strong cultural and social relationships with land,

many of them practicing communal ownership of land,

especially swidden land. During the last two centuries,

tribal communities have been dispossessed of their land

-- while the plain land was given to non-tribals, the

swidden land was taken up by the state. The state in turn

has categorised these areas as forest land or revenue land.

The loss of private landholdings by tribals has been

a cause of concern over the history of the Indian polity.

A number of laws passed by both the pre-independence

State and the post-colonial State to check land alien-

ation have suffered shortcomings and have been unable

to check the transfer of land from tribals to non-tribals.

Also, as this study found out, tribals’ poor access to land

is not only an outcome of their alienation from land,

but is also the outcome of the land and forest policies

followed by the State. In Scheduled areas of Jharkhand,

three-fourth of the land is owned by the State and less

than ten percent land is owned by tribals. At the same

time, the per household land ownership among tribal

households is extremely low. The situation of marginal

ST households, which constitute more than 50 percent

of tribal landowners, is even more precarious, with their

average landholding consisting of extremely small por-

tions of land. Given that land is the most important

source of tribal livelihood, the extremely low holdings

could be an important factor behind the social group’s

acute poverty. This study was conducted to understand

the contrast of abundant land owned by the State as

against the meager holdings of tribals, the denial of trib-

als’ rights to natural resources because of the process of

industrialisation, and their violation through State op-

pression disguised as Operation Green Hunt.

The overshadowing of the large-scale loss of tribal

access to land and forests through processes of displace-

ment and industrialisation has been facilitated by the

state itself. The structural mechanism to ensure the fun-

damental rights of adivasis -- rights to basic civic ameni-

ties like food, water, healthcare, education, mode of

transport (roads and public transportation system),

electricity, etc. -- in fact ensures that these rights are de-

nied to the tribal people through a long term systematic

process of indiscriminate industrialisation.

GraBBerS & facilitatorS

The corporate houses, both private and public, are the

agencies that directly carry on the programme of indus-

trialisation. However, the State, functioning within a

system of competitive politics and a so-called demo-

cratic framework, continues to be the prime mover and

guardian of the whole enterprise. It is acting as an in-

termediary agency to protect and appease corporate

lobbies for the larger interest of capitalist groups who

aspire to establish large companies in the tribal areas,

thereby ensuring the establishment of a neo-colonial

system. What has also come out of this study is the ob-

servation that the State and the companies are collec-

tively bribing the local people and are manipulating

facts in the process of signing of MOUs for land acqui-

sition.

The process of industrialisation has not only gen-

erated a good deal of social tension and political turmoil

leading to political instability, but has also violated the

basic principle of human rights. Paving the way for in-

dustrialisation through State oppression in Jharkhand

is a classic example of violation of fundamental human
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rights in the name of economic development.

Of late, social movements opposing the corporati-

sation and industrialisation of tribal-dominated states,

such as Jharkhand, have been crushed under the neo-

liberal economic discourse of the State. This has given

rise to militant movements. The Naxalite movement is

one of the results of this kind of exploitation.

For example, the slogan “Jangal Zamin Azad Hai”

(forest and land are free gifts of Nature) succinctly ex-

presses the opposition to external control and commer-

cial use. Unfortunately, social movements organised to

protect tribal rights have often been mistaken by the

State as militant movements -- thus branding social ac-

tivists as criminals and banning such slogans. Criminal-

ising social movements to appease and protect

corporate interests is a regular feature in the govern-

ment discourse.

Against this background, resistance movements of

tribal people against industrial units need to be probed

into deeply. Protests against industrialisation by the af-

fected people is not new in the state, but the ongoing

movements are different in that they have brought

about an extraordinary unity among the tribal and

backward masses against the industrial establishments

as well as against the state government, forcing all po-

litical establishments to rethink the process of industri-

alisation.

The solution appears to have moved too far. The

growth of pan-tribal unity is an emerging political phe-

nomenon against the militant and autocratic state po-

litical leadership. 

People’s protests against displacement are wide-

spread all over the state and are gaining momentum

against the industrial houses. While the state govern-

ment looks upon all these resistance movements as law

and order problems, and has been trying to tighten the

security arrangements in and around the industrial hub,

the people have raised important questions which merit

serious attention of the corporate bodies. 

Besides the questions of rehabilitation and resettle-

ment, questions regarding betterment of the quality of

life of the project-affected people are closely associated

with all these movements. 

Mostly the people who are hit extremely hard by

industrialisation are the tribals. Since the government

bureaucracy is not responsive to the needs of the dis-

placed people, the people’s discontentment against in-

dustrialisation finds expression through various means

which have serious social, economic and political im-

plications. In short, it's a wake up call. 

— May-August 2010
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Missing the Woods for Trees?
the forests rights Bill, if passed, would be a big step towards
democratising the forest department and  would create a genuine
political process around forest management and rights in tribal
areas.

S h a n ka r  G o pa l k r i S h n a n

It is not often that issues concerning forest communities at-
tract the attention of the national English language media.
As with the people of North East and Kashmir, their issues
and concerns are reported only as footnotes to larger stories.
But now, for the first time, forest issues have been splashed
across the major English language newspapers and everyone,

from Rahul Gandhi to Prakash Karat, has something to say.

The subject of all this uproar is the recently drafted Scheduled Tribes (Recognition of

Forest Rights) Bill, 2005. The new Bill seeks to legally recognise the existing rights of Sched-

uled Tribes in forests and to change the way the forests are managed in their areas. If passed,

the Bill will mark a landmark change in the way our legal system treats forests and forest

communities. Moreover, it contains institutional prototypes that may well be a model for

other areas as well.  

But why should such a law unleash such fierce debate?  The answer lies in India’s system

of forest management and its history.

foreSt department

India’s forests are generally considered as uninhabited and undisturbed by human beings,  a

‘wilderness’ policed and protected by the forest and conservation authorities.  However, such

notions are  far from reality. ‘Human-free wilderness’ does not exist except in remote areas.

More than four million people live inside our sanctuaries and national parks (leave alone the

far larger reserved forest areas). Entire communities, especially tribal ones, have evolved in

and with the forests. These communities have faced a century of brutal repression by the for-

est authorities.

Secondly, the forest authorities have both failed to protect the forest and actively engaged

in forest destruction. Official data shows that 60% of the forest area under official control is

classified as ‘degraded.’  Between 1951 and 1979, 3.33 million hectares of natural forest was

cleared for ‘industrial plantations’. Commercial planting has destroyed 90% of our indigenous

grassland ecosystems. Meanwhile, the forest authorities’ participation in illegal activities is

extreme.  In the taluka of Gudalur, Tamil Nadu, between 1996 and 2002, the forest author-

ities connived with land grabbers in the destruction of 3,000 acres of dense natural forest.

The association of poaching, timber and mining mafias with the forest authorities is leg-

endary. Indeed, in Orissa alone, in the last five years, the Union Ministry of Environment



and Forests has retrospectively approved the illegal

clearing of 1224 hectares of forest by mining compa-

nies. Most recently, the Project Tiger debacle indicates

that the corruption is deep rooted within our nation’s

most famous conservation effort. The current forest

management system is thus marked by two features: re-

pression of forest communities and large-scale forest de-

struction. This, in turn, has happened because our

forest department is and always has been a colonial in-

stitution.

a colonial enterpriSe

Before the British Raj, India’s forests came under a

patchwork of community management systems that

recognised certain rights but also ensured sustainable

use. Initially, the British rarely interfered in this frame-

work (and never did so in the Northeast and in what

are now called Scheduled Areas). But, in the mid-nine-

teenth century, massive growth in the railways and in

ship building required vast quantities of timber.  What

better place to get such timber than India’s vast forests?

The policy that resulted has many parallels with

that most infamous colonial intervention, the Perma-

nent Settlement.  Just as the Settlement created a class

of zamindars in order to ‘develop’ the land and ease rev-

enue collection, the Forest Acts created a different kind

of zamindar - the forest department - to ‘manage’

forests for increased yields and to ease timber harvest-

ing.  A series of land grabs followed.  In Uttaranchal in

1893, all uncultivated ‘common lands’, including village

forests, pastures, sacred groves etc. were declared ‘state

forests’.  In Himachal, all areas classified as ‘waste lands’

were also declared state forests.  Today, they form

66.4% of the state’s land area, though more than half

of this is physically incapable of supporting forest. Sim-

ilar steps were taken across India.  Meanwhile, the

British created the forest department and appointed

what they called ‘scientific foresters’ to head it.  This

department assumed total control over state forests and

was given sweeping powers to police these.  When it

came to forests, the Department became investigator,

prosecutor and judge, all in one. 

The first Forest Act led to massive tribal uprisings,

such as the Bhil rebellion and the Munda revolts.

Within the colonial government, earlier opponents of

the forest policy saw these revolts as vindication.  The

result was a compromise - the vague provisions of the

Indian Forest Act (IFA) that require the survey and set-

tlement of existing rights before declaration of a re-

served forest.  Needless to say, this was almost never

done.

Independence brought little succor, despite the

Constitutional protection for Scheduled Tribes (who

form the majority of forest communities).  In fact, the

situation got worse.  The IFA was de facto extended to

the Vth Schedule Areas and to the forests of the

Princely States.  Since then the forest department has

only grown; between 1961 and 1988, the area of re-

served forests in India increased by 26 million hectares

- more than 60%.  The settlement provisions of the IFA

and its corollary, the Wildlife Protection Act (WLPA),

are still routinely violated.  A recent study found that

40% of Orissa’s forests were ‘deemed’ reserved, while

till date rights have not been surveyed.  

This combination of unsettled rights with absolute

power has created the paradoxes of India’s forests.  On

the one hand, the Forest Department has forced forest

communities into permanent insecurity, subjecting

them to harassment and physical or sexual assault, all

backed by the Damocles’ sword of eviction.  On the

other, the forest authorities are still completely unac-

countable; this creates boundless opportunities for cor-

ruption and criminalisation, which are only made easier

by the repression of communities.  

attemptS at reSolution: 

the run-up to the law

There have been a few attempts to address this situa-

tion. Many state governments issued orders for regu-

larization of cultivated lands, but these were rarely

implemented.  The Forest (Conservation) Act, 1980,

which required central government approval for de-

reservation of forest land, ended such state-level efforts,

but in 1990 the Union Ministry of Environment and

Forests issued five circulars for similar purposes. Only

Maharashtra and Madhya Pradesh have made even

token attempts at implementing them - both after a

Supreme Court order.  Meanwhile, Joint Forest Man-

agement (JFM) schemes tried to involve communities

in conservation. 

But every one of these efforts stayed within the ex-

isting structure. Some regularization orders even re-

quired proof that the claimant had earlier been booked

for ‘encroachment’.  JFM committees typically function

under the de facto control of the local forest guard.

Thus, the schemes did not challenge the absolute au-
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thority of the Forest Department, and very little

changed on the ground.  The consequences of this fail-

ure became very apparent in May 2002, when the Min-

istry of Environment and Forests directed the states to

evict all ‘encroachers’ in the wake of a Supreme Court

ban on regularizations. The years since have witnessed

unprecedented eviction drives, which have primarily

targeted forest communities; 40,000 families were

evicted in Assam alone , and the countrywide total is

estimated to run into lakhs.  These drives are continu-

ing to this day: an estimated 10,000 families have been

evicted in Madhya Pradesh since April 2nd .  

It was these mass evictions that triggered the first

real steps forward. In Maharashtra, after a demonstra-

tion by more than one lakh tribals in Mumbai on Oc-

tober 10, 2002, the government announced a new

government resolution for regularisations.  The new

GR recognised that government records could not be

the method of determining rights.  It made oral evi-

dence admissible and required that verification should

take place by an elected committee before the gram

sabha. This was a landmark move. It acknowledged that

communities too had knowledge and rights in forests,

and thus struck a blow at the Forest Department’s colo-

nial foundations.  Mass movements used the space cre-

ated by this GR to effectively push for recognition of

tribals’ land rights.  

But evictions continued elsewhere. The Campaign

for Survival and Dignity, a federation of tribal and for-

est community organisations from 10 states, came to-

gether against these evictions. Subsequently, the NDA

government issued two new circulars (which were

stayed by the Supreme Court) and the UPA govern-

ment’s Common Minimum Programme called for a

halt to evictions.  Forest issues had found their way into

national politics. In July 2004, in its response to the

Supreme Court stay, the ministry of environment and

forests filed an affidavit in which it admitted that forest

communities had suffered a “historical injustice” and

that the “rural poor, especially tribals, had been de-

prived of their livelihood rights” .  The Ministry did

nothing to follow up on this admission, but in January,

following pressure from the Campaign, the Prime Min-

ister directed the ministry of tribal affairs to draft a law

for forest rights.  The choice of ministry was another

victory: the government accepted that the forest author-

ities would not and could not draft a truly just law.  

the new law

The resulting bill, namely the Scheduled Tribes (Recog-

nition of Forest Rights) Bill, 2005, has two main prin-

ciples. The first is that currently existing rights to land

under occupation (from prior to a certain cut-off date,

currently 1980), to minor forest produce, to traditional

forest uses and so on are vested with forest dwelling

Scheduled Tribes in the areas where they are scheduled

(whatever area is specified next to the tribe’s name in

the Schedule).  The gram sabhas in these areas are re-

sponsible for verifying these rights.  Two higher com-

mittees then prepare a record of rights based on gram

sabha resolutions and hear appeals against the gram

sabha.  There is a separate provision for appeals by state

authorities.  

The second principle is that Scheduled Tribes com-

munities must protect forests. They are prohibited from

felling existing trees, harming wildlife or biodiversity,

or engaging in ‘unsustainable use.’  Under the Act,

rights-holders lose their rights if they commit any of

these offenses more than once.  In addition, the com-

munity is given the ‘right’ to protect forests, and in

some versions was given powers to participate in the

identification and punishment of forest offenders. The

law thus legally requires community involvement in for-

est conservation.

This twin combination, if passed in a fully mean-

ingful form, would be a huge step towards democratiz-

ing the forest department.  It would make possible a

genuine political process around forest management

and rights in tribal areas. The law also contains several

potentialities that could be expanded through political

struggle, including a recognition of shifting cultivation,

collective ownership, etc.

criticiSm

Negative responses to the draft law can be divided into

two camps: criticism by those who share the Bill’s basic

goals, and opposition, mainly from groups who are ei-

ther misinformed or fundamentally opposed to democ-

ratising forest policy.  The opponents have gotten far

more press coverage than the critics, but since the latter

are more substantive, I will consider them first.

The first criticism is the exclusion of non-tribal for-

est dwelling communities, who are at present in signif-

icant numbers in states such as Tamil Nadu and

Jharkhand.  The original draft had included a section

that required a public verification process based on the
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Maharashtra model for non-tribal forest dwellers. This

approach recognised that these communities were as re-

pressed as tribals, while accepting that they may not

share tribal communities’ collective relationship with

the forest. This imperfect compromise (based on a gen-

eralisation about tribal-non-tribal differences that is

only partially true) was dropped by the government in

later drafts, which now only apply to forest dwelling

Scheduled Tribes.  This is a major blow to the legisla-

tion and an injustice to communities who are either

non-tribal or are wrongly excluded from the Scheduled

Tribes list.

The second criticism, voiced by environmentalists

like Ashish Kothari and Neema Pathak, is that the Bill

is unclear on its relationship with existing forest laws,

and more broadly on how conflicts between rights and

conservation will be handled. They have suggested that

gram sabhas can be required to place conservation

above rights, an approach that could make it possible

to sabotage the recognition of rights but could also be

a clearer statement of community powers in forest con-

servation.  

The third criticism is that the Bill’s reliance on

gram sabhas ignores the fact that these institutions ei-

ther do not function or can be dominated by powerful

interests. But this criticism applies to any democratic

institution.  By granting powers to gram sabhas, this

law creates the space for political mobilization in those

institutions; no law can substitute for political action

on its own.    

Overall, despite these criticisms, the main organi-

sation backing the law - the Campaign for Survival and

Dignity - is still calling for the law to be passed imme-

diately, even in its current form.  These problems can

be addressed either in the Rules or in later amendments.

But to call for amendments now would open the flood-

gates to those who are opposed to the Bill in its entirety,

resulting in either its dilution or its cancellation.

the opponentS

These opponents have mounted an increasingly shrill

press campaign for about two months now. It was ini-

tiated by officials in the ministry of environment and

forests, who correctly recognized that the bill is a

tremendous threat to their powers and control.  These

officials leaked an internal letter from the ministry,

which claimed that the bill ‘amounted to distributing a

national resource’ to ‘only 8.2% of the population.’ The

letter also distorted the Bill’s contents by claiming that

every tribal family would receive 2.5 hectares of land -

while the Bill states that only rights to land under cul-

tivation since 1980 would be granted, up to a maxi-

mum of 2.5 hectares per family .  

A series of press articles followed, quoting un-

named ‘sources’ who claimed that the Bill would de-

stroy 16% of India’s forest cover; this was later

increased to 60%.  The unnamed sources were accom-

panied by alarmist quotes from a few wildlife activists,

particularly Valmik Thapar.  Editorial commentators

began roundly attacking the bill on the basis of this false

information, even claiming that India’s tigers would be

destroyed.  Indeed, the Indian Express ran five opinion

pieces in as many days attacking the bill.  

The press campaign is based on three points: one

cannot hand over ‘national resources’ to private holders,

one cannot distribute 2.5 hectares to every family, and

tribal communities will be ‘used’ to take over lands.

Not one of these claims has anything to do with the ac-

tual contents of the Bill.  The Bill only recognises exist-

ing, long-term rights of forest communities; it does not

transfer resources to anyone. But so much misinforma-

tion had been spread that this largely escaped most re-

porters’ and editors’ notice.  

concluSion

After this massive campaign, the Bill was quietly

dropped from the budget session of Parliament, despite

pressure from the left parties, sympathetic MP’s and the

Campaign for Survival and Dignity. The government

now intends to call for a public debate. If the present

‘debate’ is any indication, this will see more misinfor-

mation and propaganda by the Bill’s opponents.

Whether the Bill succeeds will depend on whether or

not its supporters can win the political battle against

vested interests that have no commitment to either

India’s forests or the rights of forest communities.

— June-July 2005
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Adivasi Tradition as Crime
In order to preserve their traditions, customs, cultural identity and
community resources, adivasis practiced a centuries-old customary
mode of dispute resolution at gram sabha level. This tradition was
formally acknowledged by the Indian Parliament when in December
1996 it passed ‘The Provisions of the Panchayats (Extension to the
Scheduled Areas) Act, 1996’. However, this tradition of dispute-
resolution is made out as a criminal offence.

S ta n  S wa m y

The Adivasi Community has had centuries-old tradition of dispens-
ing justice at village / area level. The traditional village headman
(Munda in Munda & Ho communities, Pahan in Oraon commu-
nity, Manjhi in Santal community, Doklo in Kharia community)

has the authority to settle village - level disputes. He calls village meeting,
summons the disputing parties, discusses the case in question, obtains a con-
sensus decision on the matter from all assembled and pronounces the com-
munity’s judgement which both parties are expected to accept. This may
include punishment to the erring party in the form of fine in cash or kind and
in extreme situations even social ostracism from the village community. 

In case the guilty party refuses to accept the verdict of the village community, then it is

referred to the area headman responsible for 20 to 30 villages (Padharaja in Munda & Oraon

community, Manki in Ho, Pargana in Santal, Sohor in Kharia community) who together

with the all the village heads in his jurisdiction summons the concerned parties, examines

the case and arrives at a consensus decision which the parties have to accept. And in rare

cases where even this decision is unacceptable to either party, three area headmen representing

about 90 to 100 villages gather together and issue their final verdict which has necessarily to

be accepted by the disputing parties. Refusal to accept would be dealt with severely leading

to even physical ostracism. The most significant factor is the consensus-decision making

process so that individual prejudice, lack of competence of some persons etc. are taken care

of and collective wisdom is cherished. 

This tradition of the Adivasi People was formally acknowledged by the Indian Parliament

when in December 1996 it passed ‘The Provisions of the Panchayats (Extension to the Sched-

uled Areas)Act,1996’ wherein in Section 4 (d) it affirms “every Gram Sabha shall be compe-

tent to safeguard and preserve the traditions and customs of the people, their cultural identity,

community resources and the customary mode of dispute resolution”.  

adivaSi tradition made into a crime in pakur diStrict

The Jharkhand Government has issued notification for  land acquisition in nine tribal villages

of  Pachwara Central Block, within the scheduled area of Pakur District for captive coal 

mining to supply coal to the  power plants of Punjab State Electricity Board (PSEB). The



captive mining will be done by a private company,

PANEM Coal Mines Limited. Open cast mining will

be done in 11 square kilometers of land which includes:

Raiyati land - 640 hectares, Forest - 360 hectare,

Homestead - 2 hectares, Waste land - 15 hectares, Nala,

River - 34 hectares, Road - 28 hectares, Grazing land -

22 hectares

All the above agreements between Jharkhand

Government, PSEB and PANEM company were made

without any reference to the Tribal People affected by

this mining project. Then the Land Acquisition Dept

issued Notification No 4 on 13-11-2002 in the local

newspapers to which the Gram Sabha of Pachwara sent

a letter on 9-12-02 to the concerned authorities re-

minding them of Panchayat Raj (Extension to Sched-

uled Areas) Act, 1996, according to which prior

consultation with Gram Sabha on any project involving

land acquisition in Scheduled Areas is a must. There

was no response from the government. Then again the

government issued Notification No 6 in local newspa-

pers on 14-5-03 announcing the proposed acquisition

of plots. The people again responded on 2-7-03 to the

effect that they demand a dialogue with concerned

Gram Sabhas. This communication was sent to con-

cerned officials by Registered Post. This letter was re-

turned to them on 23-7-03 with a note “Refused” by

the post man. In the meantime, the government has is-

sued Notification No 8 as per which the people have

been informed that measurement of those plots of land

proposed to be acquired is to take place. People have

now hand delivered a letter on 25-7-03 to the officials

demanding explanation for their Refusal of the previous

letter. Response is still awaited.

The action of the government goes against the pre-

scription of Sec. 53 of Santal Parganas Tenancy (Sup-

plementary Provisions)Act,1949, which enjoins the

Deputy Commissioner “to issue notice to the raiyats

and other persons interested to appear before him and

to file objections, if any…”   Let it be noted that the

Deputy Commissioner of Pakur Dt., has not issued any

such notice to the raiyats as of 25-11-03.  Nor has he

entertained any of their objections. All that the people

are demanding from the Govt is a dialogue  through

which they will come to know the purpose, the use of

their to be acquired land , terms of rehabilitation / com-

pensation etc. And this the govt refuses to oblige. This

whole process adopted by the government is unconsti-

tutional and illegal. Hence the village heads of the area

decided they would not allow any outsider, be it gov-

ernment officials, PANEM company personnel, into the

area by putting up manned barricades.

All the nine villages presently affected and about

35 surrounding villages which will be affected in future

stand united in this action. In the meantime, PANEM

company is trying to weaken this united struggle by

buying off some persons by money and promise of

jobs. Hence the Pargana and the Manjhis of the area

deemed it necessary to summon such deviants before

their traditional court, established their guilt, levied a

fine as punishment and issued a warning to the effect

that if they would not mend their ways more serious

action would be taken against them. Now the local po-

lice persuaded one such person to file an FIR against

the tribal chiefs in the District Sessions Court and ar-

rested all the village heads of the nine villages including

a venerable 71 year-old Pargana (area-headman). The

charge-sheet includes offences such as (IPC Section 386

implying forcible extortion and Section 34 meaning

group culpability of all the eight Manjhis and one Par-

gana). The whole group applied for bail in Pakur Dis-

trict Court. All of them got bail. But the police retained

one person who happens to be the most outspoken of

them all. Other charges have been added against him,

including kidnapping and threat to kill. When he ap-

plied for bail it was rejected on the ground that these

are non-bailable offences and he has been languishing

in jail for over 10 months. The crime is that he and the

other tribal chiefs’ dispensed justice as per their tradi-

tion of dispensing justice.      

This situation calls into question as to where the

adivasi people of Jharkhand and their democratic tra-

dition of dispensing justice stand before the govern-

ment’s administration, the law and order forces and the

judiciary. The only constitutional instrument which can

do that is the State High Court. Accordingly, Jharkhand

Justice Forum, a state level legal body, has filed a PIL

in the High Court of Jharkhand challenging the gov-

ernment on its land acquisition process and demanding

the recognition of the Adivasi method of justice dispen-

sation as valid and constitutionally binding. It is to be

seen whether the High Cort will restore the respect and

dignity due to the rich traditions of the Adivasi People? 

— April-May 2004
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PESA and the Illusions of 
Tribal Self Governance

Tribal self governance has always been their ideal and their
weapon. It is no accident of history that the struggle against
colonialism began with the tribal people. Perhaps the struggle
against internal colonisation of their homelands and neo-
colonialism will take root in their struggles for a just future.
Panchayat (Extension to Scheduled Areas) Act (or PESA), whether
it is perceived in that manner or not, is in effect a critical step
towards de-colonisation. That perhaps explains the resistance of
the ruling elites to have it implemented in letter and spirit.
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Self governance was being put into place. A paradigm in
which modern state-craft was to be viewed through the
looking glass of history, modern praxis of administration
was to be tempered in the crucible of tradition. A new
chapter in the history of modern India was waiting to be
written or re-written1. The authors of the new history

would be the tribal people of India.

Ironically, in a country, where the overwhelming majority of the population lives in vil-

lages, ‘gram’ or village became part of the Constitution, for the first time after 42 years. The

73rd Amendment, an important landmark in the nation’s democratic history, introduced Ar-

ticle 243 in the Constitution, provided a constitutional frame for democratic decentralization

of development and more importantly opened legal spaces for villagers to govern themselves.

Panchayati Raj being a state subject, Article 243G required states to frame laws to endow

Panchayats with such powers and authority as may be necessary to enable them to function

as institutions of self-government. 

These law had to provide for devolution of powers and responsibilities upon Panchayats

to prepare and implement plans for economic development and social justice. The 73rd

Amendment had taken a tentative step but stopped short of actual empowerment  by en-

trusting the state governments the responsibility to transfer ‘powers and authority’ to the vil-

lagers. But as subsequent events show, the response of the political elites in the states ranged

from reluctance to resistance to transfer to the people powers, which were concentrated in

the hands of elected representatives. Many states were coerced to introduce changes by with-

holding central development grants. The changes however did not provide for village self

governance.

triBal Self Governance 

By virtue of Article 243(m), the automatic extension of the 73rd. Amendment to the Sched-

uled Areas was barred. The restraint of clause 243(m) was rooted in two realities. The first

was the tacit recognition of the long history of tribal affirmation of their right of self gover-

nance manifested in their prolonged resistance to colonial rule. 

A classical example being the Wilkinson’s Rules which provided recognition for the tra-

ditional Munda-Manki system of self governance in the Kolhan region of Jharkhand2. The

second was the recognition that traditional tribal self governing institutions were still func-

tional in tribal areas requiring convergence of the 73rd. Amendment with ground realities.

243(m), therefore, by mandating appropriate modifications to Article 243, provided open

Constitutional spaces for traditionally self-governing tribal communities and the opportunity

to provide legal spaces for strengthening self-governance as a vehicle of tribal advancement.

Not surprisingly, the requirements of 243(m) were ignored by the state governments,

who continued with their Panchayati Raj laws in the V Schedule areas in clear violation of

the Constitution. Neither the Center, the Governors nor tribal legislators were concerned

with the constitutional infringement. The unsavory situation continued till the Gondwana

Sangarsh Samithi of Adilabad challenged the validity of Mandal elections in the High Court

of Andhra Pradesh, which struck down the applicability of AP Panchayati Raj Laws in Sched-

uled Areas. 

The challenge put forward by Kashtakari Sanghatna in the Mumbai High Court, the

writ filed by the Khud Katti Rayatu Sangha in the Patna High Court and the interim order



of the Supreme Court had the same result; application

of state PR laws in the Scheduled areas was deemed un-

constitutional. The judgments created a constitutional

vacuum, “an unprecedented situation in which formal

institutions were unconstitutional and the traditional

institutions were still unrecognized by the law”. 

A Select Committee of tribal MPs from all states

and different shades of political opinion, was consti-

tuted under the Chairmanship of Dileepsing Bhuria to

suggest ways to harmonize the Fifth, Sixth, Eleventh

and Twelfth Schedules of the Constitution as they im-

pinged upon the PR institutions and suggest modifica-

tions in other Acts to strengthen institutions of local

self government in these areas. 

It was unbelievable that the Bhuria Committee

came up with a path breaking recommendations, which

if incorporated in the new law, as subsequently hap-

pened, would signal a radical departure from all legis-

lation pre or post independence. The committee, in its

radical recommendations which eventually found a

place in PESA, re-constructed the character of decen-

tralization, pointing out that decentralization was not

complete by transfer of power to the lowest rung of

representative democracy, the gram panchayat. Demo-

cratic decentralization required empowerment of citi-

zens to govern themselves within a frame of

participative democracy. 

To ensure that tribal self-governance brought with

in its ambit all tribal people, the Committee recom-

mended scheduling of all tribal majority villages. In ad-

dition, the committee recommended administrative

re-organization  to maintain the integrity of Scheduled

Areas and rectify colonial practices of divide and rule

which fragmented geographically contiguous tribal

homelands. 

In conclusion, the committee recommended con-

stituting contiguous tribal areas into Autonomous Dis-

tricts or Sub-districts with Councils endowed with

legislative executive and judicial functions, following

the pattern of the Sixth Schedule to ensure that tribal

self-governance was taken to its logical conclusion. 

The Chairman in his letter to the Prime Minister,

while presenting the report, eloquently summarizes the

spirit behind the recommendations saying ‘the most im-

portant fact of the proposed law is that it will remove

the dissonance between tribal tradition of self gover-

nance and modern formal institutions, which has been

at the root of simmering discontent and occasional con-

frontation. We are confident that this will mark the be-

ginning of a new era in the history of tribal people.

After the new institutional frame becomes operational,

the people will be able to perceive the state apparatus

as an extension of their own system in the service of the

community, that too, in a crucial phase of moderniza-

tion firmly rooted in tradition’3. Agitations of tribal

communities, across the nation, paved the way for the

passage of PESA based on recommendations of the

Bhuria committee. 

peSa

PESA was a qualitative leap forward for the 73rd

Amendment. Gram sabha (the village assembly) be-

came part of the Constitution4. Democratic decentral-

ization reached its logical conclusion in directly

empowering the ‘citizen’ through ‘participatory democ-

racy’. 

PESA moved from ‘development delivery’ to ‘em-

powerment’; from implementation to planning; from

‘circumscribed involvement’ to ‘conscious participa-

tion’. PESA constructed tribal self-governance around

six axes. The first axis through Sec. 4(b) was a funda-

mental departure from colonial praxis and the affirma-

tion that an organic self-governing community rather

than an administrative unit like a village, is the basic

unit of self-governance; in other words it is the people

who decide what a village is and not the bureaucrat. 

PESA held a habitation to be a natural unit of the

community, whose adult members constitute the gram

sabha. This traditional institution would function with-

out a formal structure as a unit of direct, participative

and consensus driven democracy. The second axis was

again a departure from colonial thought and an affir-

mation that the people and not the state are competent

to be seized with all matters concerning their day to day

life. Sec 4(d) and 4(m)(ii) the community is declared

competent to safeguard and preserve their culture and

tradition, exercise command over natural resources,

enjoy ownership of minor forest produce and adjudi-

cate their disputes. The third axis seen in Sec. 4(e & f)

was also a departure from the thinking of ruling elites

which affirmed that common tribals acting through

community could decide the path of their development,

enjoin the Gram Panchayat to prepare and implement

developmental plans subject to Gram Sabha approval

and hold the panchayat accountable for management

of funds. In sec. 4(m)(vi) the village assembly was em-
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powered to monitor all state institutions within its ju-

risdiction e.g. schools, health centers etc, with the func-

tionaries under its control. 

The fourth axis manifested in Sec. 4(i),(j),(k)&(l)

was a move away from colonial laws like the Land Ac-

quisition Act and Mining Acts, which admitted that

communities have right to be consulted on acquisition

of or access to land and land based resources. The fifth

critical axis underlying  sec 4(m) was a rejection of the

notion of the ‘all powerful and all competent state’

through the affirmation that the tribal community has

the capability and competence to adjudicate on and act

in its wisdom to put an end to all exploitative relations

including land alienation, money lending, market rela-

tions and alcohol. The sixth axis laid down in Sec. 4(o)

was the most critical rejection of the supremacy of the

colonial state enjoying a stranglehold on all power leav-

ing its subjects powerless and the establishment of the

supremacy of the gram sabha, whose powers could not

be usurped by a superior body. 

Power, usurped from the subjects of the state, was

re-transferred to the people. PESA was re-writing a

peoples’ Constitution, keeping democracy alive in the

grass-roots.

StateS reluctant to ratify peSa

Notwithstanding PESA’s Constitutional status and the

mandatory compliance required u/s 5, states with

Schedule V areas were reluctant to amend their PR

laws. The 73rd. Amendment had already reduced their

control and patronage of the ruling elites over the

Sarpanchas and panchayat members, PESA threatened

to eliminate it. Finally, cosmetic amendments were in-

troduced to give a semblance of compliance under pres-

sure. 

The degree of non-compliance varies with states,

but the general result is the ineffectiveness of PESA.

Madhya Pradesh, which took the initiative to extend

PESA to the entire state, effectively neutralized its

goodwill by retaining the omnipotence of the State

Government. Through the aegis of centralized planning

the position of Gram Sabha is effectively undermined.

Other states have circumscribed the powers of the gram

sabha with the clause ‘as prescribed by the state govern-

ment’, interestingly, superseding the Constitution. PR

laws of all the states are not in conformity with the cen-

tral act, vary in their application and at times are even

contrary to PESA. 

It would not be complete to say that the states

were reluctant to introduce the necessary amendments

in their state PR laws to ensure conformity with PESA.

What is apparent in an analysis of the various laws

passed by the states of Maharashtra, Andhra, Madhya

Pradesh, Chattisgarh, Orissa, Jharkhand and Andhra

Pradesh is an actual de-construction of PESA, through

numerous legal contortions, reducing it to a nullity. 

PESA is founded on a ‘self governable village com-

munity’ as the first component of self-governance,

hence it is paramount that the unit of self governance

is an actual self governing village community itself and

not a unit decided by some civil servant. Participatory

democracy, the second component, inheres in the praxis

of a face to face self governing community, like two

sides of a coin. 

But all the states, without exception, have contin-

ued with their earlier revenue definitions of village.

Thereby the village consists not only of 10-12 scattered

hamlets, but several revenue villages are clubbed to-

gether as a Group Gram Panchayat. This effectively pre-

cludes the functioning of a ‘face to face community’ as

envisaged in Central act and eliminates the likelihood

of a functioning gram sabha, which could shoulder the

responsibilities of a unit of self-governance. By manip-

ulating the definition, the law is dead.   

In Kalahandi in Orissa, the definition of Gram

Sabha, i.e. ‘palli sabha’, which conforms to the defini-

tion laid down in PESA, is being subverted by the of-

ficials to push through a project, which obviously the

state government is backing against the interests of the

tribals. State modifications in their acts have made the

provisions impotent.

PESA recognizes that tribal communities depend

village commons and forests, which they consider their

common property resources (CPR). Access to CPRs is

linked to survival and livelihood, the basis of their

(anna-aasraa-aarogyaa) food, shelter and health security,

a buffer against income fluctuation, crop failure, and

water shortage. Traditional ownership of CPRs in tribal

areas was collective while access was regulated by cus-

tomary or ‘unwritten law’, which found no place under

British law, based as it was on written laws and private

property. 

But in the 50 years post independence, no efforts

have been made to reverse these colonial laws based on

the principle of ‘res nullius’. On the contrary the prin-

ciple has been further strengthened in legislations per-
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taining to CPRs. Govt. of India Survey Report defines

CPRs as ‘Resources which are accessible to and collec-

tively owned/held/managed by an identifiable commu-

nity and on which no individual has exclusive property

rights’. But the definition itself is in conflict with the

legal frame as CPRs are recorded as government lands

without community titles. As a result, CPRs, particu-

larly village commons, forests and water, are the locus

of conflict between the people and government, on the

question of ownership and access, a conflict, which has

resulted in their degradation. 

The National Water Policy under the guise man-

agement commodifies water and envisages private sec-

tor ownership. Several states have formed parallel

bodies like VSS, water user associations, which subvert

the Gram Sabhas. So while PESA provides the oppor-

tunity for government to move away from ‘eminent do-

main’ to constructive ‘trusteeship’, state governments

still enjoy the colonial legal frame.

Resolution of disputes among members of the

community is a critical facet of governance as any soci-

ety that cannot handle conflict cannot survive. Living

in their isolation, tribal societies evolved a fairly sophis-

ticated society, wherein relations were based on internal

solidarity and community cohesiveness. Dispute reso-

lution mechanisms, which evolved organically were

based on honesty, admission of guilt, restoring har-

mony, consolidating internal solidarity and geared to

integrating disputants back into community rather than

merely punishing the wrong doer. 

However, these traditional systems have come

under attack from an aggressive, adversarial system of

jurisprudence, which was put in place by the colonial

administration. Although PESA gives accords due pri-

ority to traditions and customs, not a single State has

adopted PESA. On the contrary all states without ex-

ception have failed to respect legitimate legal traditions.

In the absence of state respect of traditional systems,

even when they do not conform to the adversarial sys-

tem of present day jurisprudence, and the continual ef-

forts of dominant elites to undermine them, tribal

judicial systems are under threat.

While sections 4 e and f and sec 4(m)(vii) of PESA

empower the community to take charge of develop-

ment and integrate progress in their culture and her-

itage, they also ensure that planning is geared to meet

felt needs, programs reach the real beneficiaries, the

process remains transparent and accountable. 

Ground realities are quite the contrary; empower-

ment remains on paper, gram sabhas have no role to

play and are provided no guidelines/principles to assist

them in functioning. Neither official functionaries nor

people have any knowledge of social audit, a deterrent

to public assertion in the Gram Sabha. Vigilance Com-

mittees formed by the GS remain defunct as neither

Sarpanch, Panchayat Secretary nor official functionaries

take cognizance of the authority of GS.  

The strength of social audit depends on public par-

ticipation and open display of information, both of

which are sadly missing. The hope that the infusion of

participation and transparency would uproot corrup-

tion, nepotism and diminish contractor driven devel-

opment lies shattered as state governments refuse to put

rules in place. The reasons are evident, in a system

where development priorities are driven by patronage,

political agendas and contractor interests, PESA has no

place. State sponsored tribal land alienation for mining,

dams and industry have displaced over 10 million trib-

als to date. ‘Public Interest’ has undermined ‘Peoples

Survival’. Hence Section 4(i) of PESA provides a win-

dow of opportunity for tribal communities to be taken

in confidence as the barest minimum. The reality is ex-

actly the opposite. Government orders mandating con-

sultation have not reached the field units, PR

departments play a minimal rule in ensuring compli-

ance, and despite safeguards put in place by PESA,

rights of the villagers are being violated with impunity. 

The gross failure of state governments prompted

the Ministry of Rural Development (GOI) to issue ex-

ecutive orders describing the process of consultation for

the purpose of land acquisition and requirement of a

letter of consent in the form of GS resolution and when

consent is withheld made it the duty of the Collector

to call for a tripartite meeting to resolve the issue.

However the guidelines have no teeth even when the

villagers voice their opposition in the consultation

process, the final authority remains with the DC to

overrule the opposition, a power that emanates from

the colonial concept of ‘eminent domain’. 

What are observed are adversarial relations be-

tween the officials and the villagers, with the state con-

sidering the demands and protests of the villagers to be

a nuisance and in some cases even anti social. It is crit-

ical that the observations of the Supreme Court in

‘Samata v State of Andhra Pradesh’5 calling for a funda-

mental change in considering the tribals as shareholders
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rather than stake holders which could become the basis

of resolution of this ticklish problem is not even con-

sidered.  Sadly most of the governments are ignorant

of the observations of the Samata Judgment or follow

them in the spirit in which they are formulated.

PESA directly confers ownership on MFP to the

GS u/s 4(m)(ii), but with the large appreciation in value

and importance of forest produce in the national econ-

omy, states have been nationalizing and commercializ-

ing operations for optimizing the revenue of the state

and the administration has taken great pains to ensure

that the rights granted by PESA are effectively scuttled.

Officials and functionaries are not aware on ownership

right of Gram Sabha over MFP. They say no orders

have been issued and where circulars were issued to the

Collectors in MP, they have remained collecting dust on

the table for the past five years. 

By dubious amendments, states have retained mo-

nopoly of valuable produce like bamboo, tendu or

musli. Monopolistic trade in MFP is heavily skewed in

favour of private trading houses, individual traders and

corporate houses at the cost of poor tribals and forest

dwelling communities. Most states have specifically ex-

cluded National Parks, Sanctuaries and Reserve Forests

etc. from the purview of this provision even when these

are contiguous to the village boundary and are tradi-

tionally accessed as CPRs. GS ownership rights are not

based on real assessment of needs but administrative

classifications. As the issue is closely linked to the issue

of forest management and requires amendment of ex-

isting Forest Acts and Rules, GS ownership of MFP re-

mains a mirage.  On the contrary, what is observed

uniformly in all the areas is that the forest administra-

tion does not assist or co-operate with MFP collectors

but on the contrary usually harass them. The tribals are

mere paid workers or in other words, the employer-em-

ployee relationship persists in this field. No wonder the

draft Xth Plan at para 4.2.84 speaks of a special training

program to sensitize the staff of the forest depart-

ment…. for the benefit of the tribals6.

Land is life for the tribals, it forms the basis of their

identity as they understand themselves as ‘people who

belong to the land’. Hence land alienation is cannot be

simply equated to loss of property, its impact goes far

deeper, loss of land is being uprooted from one’s locus

of belonging, a loss of identity. India has a sordid his-

tory when it comes to protection to the tribals from the

scourge of land alienation. 

Land laws have failed to stop tribal land alienation

following massive incursion of non-tribals into tribal

areas. Estimates suggest that 48% of the total land in

Scheduled districts is possession of non-tribals, while

thousands of cases are pending disposal for decades. Re-

alizing that the tribal would never be able to protect his

land and his homeland by relying on the implementa-

tion of the laws by the administration or the courts,

given their hitherto unsavory history and accepting that

in a system of jurisprudence based on documentary ev-

idence and run on adversarial principles the tribal

would never be able to assert his rights, PESA took a

radical step of conferring the right of identifying ‘tribal

alienation’ where it takes place and with whom it takes

place and the responsibility to take action to remedy the

wrong at the place where the land lies and in the inter-

ests of justice. Sadly, no state has taken any concrete

legal steps with the exception of Madhya Pradesh where

the Land Revenue Code incorporates the provisions of

the PESA: ‘if a gram sabha in the scheduled areas finds

that any person other than the members of an aborigi-

nal tribe is in possession of any land of a Bhumiswamy

belonging to any aboriginal tribe without any lawful

authority, it shall restore the possession of such land to

whom it originally belonged and if that person is dead,

to his legal heirs’ and ‘provided that the Gram Sabha

fails to restore the possession of such land, it shall refer

the matter to the sub-divisional officer who shall restore

the position of such land within three months from the

date of the reference’7. 

The question remains whether other states are will-

ing to do the same. 

lawS remain on paper

What is apparent is the disregard of the state legislatures

to put the critical components of PESA in place during

the passage of conformity legislations. If the serious in-

consistencies in the PESA Act and the PR legislations

in the states are bad, worse still is the fact that even the

limited state laws remain on paper in the absence of

rules and guidelines. 

This is because of the typical legal methodology

that requires assigning powers to the Gram Sabha or

Panchayats at the appropriate level and making it sub-

ject to passing the state rules in that regard. With the

exception of Madhya Pradesh where some rules are in

place, no rules have been made nor any prescribed or-

ders/guidelines have been issued by the respective states
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to operationalize the law on the ground. The tacit re-

fusal of the states to formulate the necessary rules and

required procedures, which would thereby permit the

implementation of the conformity acts appears to have

gone un-noticed by the Central government, the Gov-

ernors of the states, Tribes Advisory Councils and the

tribal legislators. 

It would be inaccurate to say that the lack of

knowledge of a constitutional obligation has gone un-

noticed, as tribal organizations in these states have

raised the issue time and again.  But the willful delay in

framing the rules, which have affected implementation

and rendered Gram Sabhas and Gram Panchayats dys-

functional, is nothing short of criminal.

feiGned iGnorance of the State

Our enquiries in various tribal areas show that about

99% of the members of the Gram Sabha and the elected

representatives of PRIs and about 90% of the official

functionaries working at the village and block levels

have said that they are not aware of PESA or the state

conformity Acts and their provisions. While compre-

hensive training on Panchayati Raj is undertaken at nu-

merous state PR Training institutions, there is

absolutely no focus on PESA and obviously the trainers

don’t understand PESA’s provisions. There is no clearly

thought-out strategy to implement any awareness pro-

gramme by the Government. 

People and their representatives are more confused

by half–hearted efforts made by the officials as State Gov-

ernments have not made any specific efforts to educate

the people about the provisions of the Acts which aim at

giving specific protection to the economic and political

rights of tribal people in the Scheduled Areas and their

traditional and cultural practices. Sad but true. There is

blindness and feigned blindness, while the former calls

for sympathy, the latter is nothing but criminal.

the future iS ourS

PESA is the first law, which is grounded in the principle

of participatory democracy at the basic unit of gover-

nance namely the gram sabha. Hence PESA is unam-

biguous that ‘empowerment of the gram sabha’ is its

primary focus and stands on a different footing from

the empowerment of Gram Panchayat. 

State lawmakers and even tribal representatives,

however, argue that real devolution of powers to the

people within the present framework of PESA is not

possible as the people are not capable of governing

themselves; a frightening scenario given the fact that

PESA is the first attempt by the Constitution to create

a frame for participatory democracy, justifiably the ideal

form of democracy. 

Whether it is the lack of commitment of govern-

ments, its legislators and its functionaries to democracy

itself or to real empowerment of the tribal poor so that

they can take actionable steps to protect their home-

lands, culture, ethos and their lives themselves or some-

thing else, only history will tell. But the present scenario

points out to one un-disputable fact, the opportunity

to ensure that 80 million tribal people will have a hu-

mane and humanized future may never come again.

PESA, whether it is perceived in that manner or not, is

in effect a critical step towards de-colonization. That

perhaps explains the resistance of the ruling elites to

have it implemented in letter and spirit. It is no accident

of history that the struggle against colonialism began

with the tribal people. Perhaps the struggle against in-

ternal colonization of their homelands and neo-colo-

nialism will take root in their struggles for a just future.

Tribal self-governance remains their ideal and their

weapon. They reach out for solidarity from every com-

mitted citizen.  The challenge is to act now.

— December-January 2004
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women

SECTION 19
Women make up half of
humanity, yet they face
discrimination even before
they are born; in childhood,
in education, at home and at
workplace. There are a few
laws in place to deal with
harassment, domestic
violence, discrimination and
sexual assault, but these are
not enforced effectively.
Besides, there are a range of
situations that the law cannot
comprehend and hence
cannot be addressed legally.
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Just Justice?
An Analysis of the Domestic
Violence Act in Practice
Although the Domestic Violence Act is being used extensively
by women to obtain reliefs such as protection, maintenance and
residence orders, some confusion remains regarding certain
aspects of the law.

K e ya  a dva n i
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The Protection of Women from Domestic Violence Act
(DVA) was introduced in the Indian parliament in
2005, in order to provide a remedy in the civil law
for the protection of women victims of domestic vi-
olence. On the one hand, the Act has made some sig-
nificant improvements to the existing laws pertaining

to violence against women, which had effectively linked all forms of do-
mestic violence to demands for dowry. On the other hand, the devel-
opment of the DVA through legal interpretation has been marred by
confusion and inconsistency. Some of the provisions of the Act have
been scrutinised in various High Courts and in the Supreme Court of
India, which has provided some clarity on controversial issues. Many
of these ruling by the higher courts have facilitated the development of
a culture of women’s rights within the precincts of the courtroom. This
article highlights some of the most salient features of the Act and analy-
ses the development of the law through precedent-setting judgments of
the High Courts and the Supreme Court of India.

defining ‘domestic violence’

The DVA recognises the right of a woman to be free from all forms of violence by providing

a comprehensive definition of domestic violence, which includes physical, sexual, verbal,

emotional, and economic abuse. Section 3 of the Act defines ‘domestic violence’ as any act,

omission, or commission that harms or injures or has the potential to harm or injure a woman

or child. In theory, the law treats verbal, emotional, economic, sexual and physical abuse as

equally serious offences. In reality, an analysis of case law on domestic violence demonstrates

that the courts have rarely taken generally action in cases of verbal or emotional abuse, unless

it is accompanied by some form of physical abuse. 

The judiciary’s response in cases of economic abuse (deprivation of resources, alienation

of assets, restricting access to facilities, etc.) has been positive to some extent, as many judg-

ments reflect the judiciary’s acceptance that the systematic However as I outline below, the

deprivation of financial resources is a form of violence against women. However, there have

been few noteworthy attempts to provide any real redress in instances of economic violence.

With paltry amounts awarded as maintenance and in the absence of a clear-cut law on a

woman’s matrimonial property rights, in effect the domestic violence act does little more

than provide statutory recognition to economic violence as a form of domestic violence. 

a gender-specific enactment

One of the most significant features of the Domestic Violence Act is that it is a gender specific

enactment; hence only women can avail of the provisions of this Act. The Act clearly defines

an ‘aggrieved person’ as “any woman who is, or has been, in a domestic relationship with the re-

spondent and who alleges to have been subjected to any act of domestic violence…”1

Predictably, this has been a controversial feature of the Act, subjecting it to a slew of crit-

icism and even legal challenges to its constitutional validity. For example, in the case of Aruna

Pramod Shah Vs. Union of India2, it was argued that the DVA offends Article 14 (equality be-

fore law) of the Constitution of India because it provides protection only to women and not

to men. In a strongly worded judgment, the Delhi High Court rejected this argument. Ref-

erencing international treaties, including the Vienna Accord, the Beijing Declaration and



CEDAW that oblige States to act to protect women

against family violence, the judges concluded, “there is

a perception, not unfounded or unjustified, that the lot and

fate of women in India is an abjectly dismal one, which re-

quires bringing into place, on an urgent basis, protective

and ameliorative measures against the exploitation of

women. The argument that the Act is ultra vires to the

Constitution of India because it accords protection only to

women and not to men is, therefore, wholly devoid of any

merit.3” In another case decided in the Madras High

Court, Dennision Paulraj Vs. Union of India4, the peti-

tioner challenged the constitutional validity of the Act

on the basis that it is a discriminatory piece of legisla-

tion because it does not permit the husband to file a

complaint under the Act and hence is violative of Arti-

cles 14 and 21 of the Constitution and also affects the

life and liberty of the husband and his relatives. Reject-

ing these arguments, the High Court of Madras con-

cluded that, “the constitution itself provides special provision

for women and children…thus…the contention that there

could be no special treatment for women is totally untenable.

In tune with Article 15(3) of the Constitution of India, the

State has thought it fit to frame a special legislation for

women and thus, the PWDVA, 2005 came into force.5”

The explicit support of the constitutional validity

of the DVA by High Courts in these cases indicates a

recognition of the fact that domestic violence is a man-

ifestation of the structural inequities between men and

women, which derogates a woman’s ability to enjoy her

fundamental and human right to equality. The right to

equality means not merely that men and women have

exactly the same provisions under law, but that the ac-

tual realisation of the right to equality may require legal

measures to redress the structural and historical roots

of discrimination against women. 

Unmarried relationships

Perhaps the single most significant feature of this Act

is that it has widened the scope of protection against

violence beyond the category of women in married or

consanguineous domestic relationships, to include

women in informal or unmarried relationships. Section

2(f) of the Act reifies this provision through its defini-

tion of a domestic relationship as, “a relationship between

two persons who live or have, at any point of time, lived to-

gether in a shared household…by marriage, or through a

relationship in the nature of marriage…” This provision

addresses two primary concerns of women facing do-

mestic violence. First, it awards statutory recognition

to informal or ‘live in’ relationships, by securing the

rights of women who have never been married but have

been living in relationships in the nature of marriage.

This is best exemplified by the holding of the Madras

High Court in the case of M. Palani Vs. Meenakshi6,

where the man challenged the award of interim main-

tenance to the woman, on the grounds that they were

not married and had not even lived together at any

point. Rejecting his arguments, the Judge stated, “the

averments made in the plaint as well as in the counter affi-

davit will make it very clear that the petitioner and the re-

spondent had a close relationship and had sex. As stated

already, the Act does not contemplate that the petitioner and

the respondent should live or have lived together for a par-

ticular period or for few days…one can infer that both of

them seem to have shared household and lived together at

least at the time of having sex by them.”7 The High Court

therefore held that there is no stipulation under the Act

for the parties to live together for any particular period.

Since the man had admitted to sexual contact and it was

evident that the couple enjoyed a close relationship, it

was immaterial that they had not lived together as a

married couple. 

The second major concern that is addressed

through the above-mentioned Section 2(f) is that it

recognises the rights of women whose marriages are

not valid under the law, or who are unable to provide

documentary proof of their marriage. This is particu-

larly important from a procedural standpoint, because

the requirement of proving the validity of marriage has

been a major impediment in determining the rights of

women to maintenance. Within a pluralistic tradition

most marriages are performed as per customary rights

and there is seldom any clear-cut proof that a marriage

ceremony has been performed. Furthermore, even if

documentary proof of a marriage exists, once a woman

initiates proceedings in court against her partner, it

often becomes virtually impossible for her to return to

her matrimonial household to reclaim such documen-

tation.  By taking away the necessity of strictly proving

marriage, the DVA addresses these concerns and lays

down that even if a marriage is not valid or cannot be

proved, the woman would still be entitled to her rights

under the Act.

Despite the fact that the DVA recognises the rights

of women in informal or unmarried relationships, the

validity of marriage continues to be raised as a delay or
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harassment tactic by many respondents under the DVA.

A holding of the High Court of Kerala in the case of

Thanseel Vs. Sini8 is an example of the Judiciary’s firm

stance against using the issue of the validity of a marriage

as a delaying tactic in the proceedings. In this case, the

man filed a Writ Petition in the High Court at Ernaku-

lam contending that there was no valid marriage subsist-

ing between him and the respondent and that this should

be addressed as a preliminary issue in the proceedings.

Rejecting his contentions, the judge ruled that, “the re-

quest to decide questions as preliminary issues based on dis-

puted facts cannot obviously be entertained… [the

Magistrate] has to consider the entire question and give de-

cision as mandated under Section 12 (5) of the DV Act

within a period of 60 days from the date of the first hearing.”9

A number of critics have asserted that recognising

the rights of women in ‘live-in’ relationships is tanta-

mount to the destruction of Indian family values, or have

belittled this provision as one that only really protects the

rights of urban, westernised women. A revised version

of the DVA recently introduced in the Kashmir assembly

has altogether omitted the statutory recognition awarded

to women in live-in or informal relationships (the law

has not yet come into effect in the state of Jammu and

Kashmir). In reality, however, this provision often pro-

tects the rights of those women who were previously de-

nied their rights due to some technical defect in their

marriage or because of their inability to procure the doc-

umentation proving their marital alliance. 

divorced women

Another commonly raised question is whether a di-

vorced woman is entitled to receive benefits under the

provisions of the DVA. Although this question is

largely examined on a case-by-case basis, a few High

Courts have in fact ruled that divorced women are en-

titled to claim reliefs under the DVA.  In the cases of

Razzak Khan Vs. Shahnaz Khan10 and Priya Vs. Shibu11,

the High Courts of Madhya Pradesh and Kerala con-

cluded that a divorced woman is entitled to reliefs

under the Act. In the case of Bharati Naik v/s Ramnath

Halarnkar12, the High Court of Bombay at Goa con-

cluded that a woman who had been divorced for 12

years would be allowed to receive maintenance under

the DVA stating, “in my view, the relationship by consan-

guinity, marriage, etc. would be applicable to both the ex-

isting relationship as well as the past relationship and cannot

be restricted to only the existing relationship as otherwise the

very intent and purpose of enacting the said Act would be

lost as it then would protect only an aggrieved person who is

having an existing relationship...”13 The Court thus ruled

that even a divorced woman can receive maintenance

under Section 12 of the PWDVA. 

woman vs. woman

While the DVA clearly states that only women can peti-

tion for the remedies available under this Act, the ques-

tion of whether women can be named as respondents

continues to be a contentious one. Although Section

2(q) of the Act defines ‘Respondent’ as “any adult male

person who is, or has been, in a domestic relationship with the

aggrieved person…”, the proviso to this Section clarifies,

“provided that an aggrieved wife or female living in a rela-

tionship in the nature of marriage may also file a complaint

against a relative of the husband or the male partner”.

While some High Courts initially ruled against

naming the female relatives of the husband as respon-

dents most notably in the case of Ajay Kant Vs. Alka

Sharma14 decided in 2007, many subsequent judgments

have asserted that the above-mentioned proviso to Sec-

tion 2(q) makes it clear that any relative of the husband,

irrespective of gender, can be named as a respondent.

This is verified by the holdings of the Rajasthan High

Court in the cases of Sarita Vs. Umrao15 and of Nand

Kishore Vs. State of Rajasthan16. In the first case, the

court ruled that, “the term ‘relative’ is quite broad and it

includes all relations of the husband irrespective of gender

or sex” and in the second case, further clarified that,

“Section 2(q) of the Act and its proviso if read together

nowhere suggest that relative of the husband or the male

partner has to be a male. In proviso to Section 2(q) of the

Act the word is ‘relative’ and not ‘male relative’... a female

relative is not excluded from the definition of respondent…

”17 This stance was reinforced in a number of rulings in

the High Courts of Gujarat18, Madras19, Hyderabad20

and Bombay21. 

These holdings from High Courts across the coun-

try should make it abundantly clear that a female rela-

tive of the husband/ partner can be joined as a

respondent in cases of domestic violence. However, in

the absence of a Supreme Court ruling on the subject,

some confusion may prevail on this issue.

other ‘respondents’ in the act

Another somewhat contentious aspect of the above-

mentioned Section 2(q), pertaining to the definition of
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‘respondent’ under the Act, is related to the rights of

the aggrieved woman to claim reliefs from consan-

guineous domestic relationships. The definition of ‘re-

spondent’, as any adult male person who has been in a

domestic relationship with the aggrieved woman, is

wide enough in its scope to implicate members of a

woman’s natal family, or even her adopted family. A

handful of rulings, particularly from the lower courts,

confirm that the DVA can be invoked in cases where a

woman is facing violence in consanguine domestic re-

lationships. One of the first cases to be decided under

the DVA in the country, in December 2006, was the

case of Parigaya Vs. Bishnu22, where the Magistrate of

the Bandha District Court in Uttar Pradesh passed a

protection and residence order against a man who had

thrown his 60 year old mother out of his home. An-

other two cases from the Bombay Sessions Court have

been significant in this regard. The first, Sana Sheikh Vs.

Ibrahim Sheikh, is the case of a minor girl who, along

with her mother, was the victim of domestic violence

at the hands of her father. The father challenged the

maintainability of this petition on the basis that the pe-

titioner was a minor who was initiating proceedings

against her own natal family. The Court, however, al-

lowed the petition stating, “it does not mean that a child

under 18 years of age is prevented to make any allegation of

domestic violence when that child is related by the consan-

guinity for the purpose of domestic relationship”. The sec-

ond case, Naseem Bani Shaikh Mahmood Vs. Naeem and

Nadeem Shaikh Mahmood, is the case of a deserted

woman staying with her natal family, facing abuse at

the hands of her brothers and being forced into prosti-

tution. In this case, the district court passed an interim

residence order (that was later upheld by the Sessions

Court) restraining the respondents from dislocating the

petitioner from the household. 

The judgements in the abovementioned cases sug-

gest that the courts have begun to develop a more nu-

anced understanding of domestic violence, recognising

that women are not only abused in their roles as wives

and daughters-in-law, but can also face domestic abuse

as daughters, sisters, mothers, grandmothers, etc. This

is, however, an aspect of the law that has not as yet been

adequately developed or implemented for the diverse

manifestations of violence faced by women within the

domestic sphere. For instance, we rarely find the DVA

being invoked in cases of ‘witch hunting’, where

women labeled as dayans (witches) become the victims

of acute violence at the hands of their in-laws or by

members of their own families. Although the DVA

could perhaps be used to secure protection or relief in

such cases of witch hunting, this would require not only

the courts, but also lawyers and activists to conceptu-

alise domestic violence in broader terms. 

QUicK access to jUstice 

In cases of domestic violence, women are often thrown

out of their houses without any money or anyplace to

go. With a view to provide speedy access to justice for

women in such circumstances, the DVA combines the

remedies previously available under a number of civil

and criminal laws under a single statute, making it eas-

ier for women to access reliefs in a single courts,

through a single legal proceeding. Thus, although the

DVA is a civil law, it allows women to approach crimi-

nal courts (magistrate’s courts), since they are often

more accessible and provide the possibility of quicker

justice. The Act prescribes simple procedures by dis-

pensing with the complex technicalities of civil law to

make room for aggrieved women themselves to ap-

proach the courts, without the aid of a representative.

The Act also mandates that Magistrates should dispose

of every application within 60 days from the date of the

first hearing23 and that Courts must grant interim/ ur-

gent orders24 to help ensure that women facing violence

at least have immediate access to shelter, food, protec-

tion, and some financial resources even as the case is

being heard in court. These ‘fast-track’ procedures have

often been challenged on the basis that the case has not

followed the requisite legal and technical procedures. 

For example, in two cases brought before the Uttar

Pradesh High Court, Milan Kumar Singh Vs. State of

UP25 and Azimuddin Abdul Aziz Vs. State of UP26, the

applicants challenged the ruling of the lower courts in

favour of the aggrieved, on the grounds that the

woman’s application had not conformed to the format

required by the Act, and that she had not followed pre-

scribed procedure. The High Court of Allahabad re-

jected both these contentions and held, “the said

proceeding was introduced for the salutary purpose of giving

protection to women from harassment at the hands of their

husbands and from domestic violence, and required to be

disposed of expeditiously within 60 days. By filing this case

the applicants are only trying to seek stalling the disposal of

the said proceedings.” 27

Interim orders are routinely challenged on the
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grounds that a woman has not file a separate application

for interim reliefs. For example, in the cases of P. Cham-

drasekhara Pillai Vs. Vasala Chandran28 and Vishal

Damodar Patil Vs. Vishakha Vishal Patil29, filed before

the High Courts of Kerala and Bombay respectively, the

husbands approached Courts for quashing the ex-parte

interim orders passed in favor of the aggrieved, on the

grounds that the orders were illegal since the wife had

filed no separate interim application. Rejecting these ar-

guments in both cases, the Courts ruled that there was

no need for a separate application for interim reliefs, re-

iterating that the technicalities of paperwork and appli-

cations should not impede the quick delivery of justice

to women facing domestic violence.  Another common

contention has been that an order passed by a Court is

invalid if the Protection Officer’s (PO)30 report is not

submitted before the order was passed. This argument

rests on the basis that in the absence of the PO’s report,

the court has not followed proper technical procedure

and therefore the order is not legal and binding. Once

again, this technical contention has been rejected by a

number of High Courts across the country, including

through the High Courts of Madhya Pradesh, Madras,

and Bombay in the cases of Ajay Kant Vs. Alka

Sharma31, M Palani Vs. Meenakshi32, and Nandkishor

Vinchurkar Vs. Kavita Vinchurkar33 respectively. In the

last of these cases the judge observed that, “if the trial

court, who is required to pass an interim order, keeps on

waiting to get the report of the Protection Officer or Service

Provider, it would entail the delay and the idea of consider-

ing the case of a needy person at the interim stage will be

actually defeated.34”

In all of the abovementioned cases, therefore, the

Courts suggest that complaints should not be rejected

on the basis of technical issues, as the purpose of the

Act is to provide a simple procedure, without any for-

mal legal drafting, for women to access justice quickly

and effectively. 

Despite these rulings, however, technical concerns

and procedural issues continue to be the greatest im-

pediment in allowing a woman to access the reliefs pre-

scribed by the DVA. Although the Act envisages that

an aggrieved person can approach the court directly,

without the aid of a representative, in reality women

still find it virtually impossible to negotiate the law and

its provisions without the aid of a lawyer. Furthermore,

although the Act stipulates that an application must be

dispensed with within 60 days from the first hearing,

in reality this has rarely been possible and cases rou-

tinely take over a year to dispose. Since there is no time

frame stipulated for appellate proceedings, cases that go

into appeal are often dragged out for even longer. Fi-

nally, even through many courts have ruled that com-

plaints do not necessarily have to subscribe to a given

format and that a Protection Officer’s report is not nec-

essary while granting interim reliefs, most Magistrates

courts continue to reject applications on the basis that

they did not fulfill the requisite technicalities. 

protection

Part of the mandate of the DVA is to provide protection

to victims of domestic violence. For this purpose, the

Act outlines the duties and responsibilities of ‘Protec-

tion Officers’, who are public servants whose duty it is

to ensure the victims has access to the legal services au-

thorities, police, courts, shelter homes, counseling cen-

ter, and hospitals. Moreover, the Courts are empowered

to pass ‘protection orders’35, wherein a magistrate can

prohibit the respondent from committing (by omis-

sion, aid, or commission) any acts of domestic violence

against the woman or any of her dependents/ relatives/

friends. A court can forbid a respondent from entering

any place frequented by the woman or even communi-

cating with her. Most importantly, the court has the

power to prohibit the respondent from alienating any

assets or operating any bank accounts held separately

or jointly by the two parties. 

Protection Orders have been widely issued in

courts across the country, but there have only been

some points of contention pertaining to the passage of

such orders. One such objection was raised in the case

of Azimuddin Abdul Aziz Vs. State of UP36, where the

husband contended that the Act only provides protec-

tion to women while she is living in her matrimonial

home and is no longer applicable once she has moved

to a different residence. The High Court at Allahabad

rejected this line of argument, maintaining that since

the respondent had committed acts of aggression even

after the woman had left his residence, the Protection

Orders would remain in effect. 

Although there have been a number of cases in

India, where the petitioner was later abused and even

killed by the respondent after a Protection Order was

passed, the courts have failed to set any landmark prece-

dents in terms of holding the various functionaries

under the Act accountable for inaction or a failure to
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provide protection to women. For example, a number

of International Courts have held the state directly re-

sponsible for a failure to provide protection to women

facing domestic violence. This was recently in reaf-

firmed by the landmark case of Opuz Vs. Turkey37, where

the European Court of Human Rights held that the

Turkish authorities’ failure to react to the problem of

domestic violence was tantamount to a form of discrim-

ination against women and ordered the state to pay the

victim non-pecuniary damages and called for the Turk-

ish government to modify its tolerant attitude towards

domestic violence. In the light of an increasing number

of women facing continued violence despite the is-

suance of Protection Orders, the Indian Courts need to

keep in mind the state’s national and international legal

obligations to protect women from violence and hold

the state accountable in cases where it fails to protect

women from violence.

maintenance, compensation

The Domestic Violence Act stipulates that a woman,

her minor children, or her major children suffering

from physical or mental abnormalities are entitled to

monetary reliefs is cases of domestic violence. Although

Section 20 (2) of the Act specifically stipulates that the

monetary relief granted to a woman should be, “ade-

quate, fair, and consistent with the standard of living to

which the aggrieved person is accustomed”, women rou-

tinely find themselves having to wage prolonged legal

battles for paltry amounts of maintenance, which aren’t

even adequate to cover their basic living expenses (let

alone that of their dependents). This is evidenced in the

case of Madhu Bala Vs. Pritam Kumar Rao38, where the

aggrieved was shuttled from the Trial Court to the Ses-

sions Court and finally to the High Court, when her

husband challenged the sum of Rs 3000 that she had

been awarded for monthly rent and maintenance by the

Trial Court. Although the High Court finally ruled in

favor of the wife, it halved the sum awarded to her to

Rs 1500 per month. 

One of the objections that is sometimes raised in

maintenance cases under the Domestic Violence Act is

that one or more of the aggrieved’s children is ‘illegiti-

mate’ and it is therefore not the responsibility of the re-

spondent to maintain them. This was one of the

objections raised in the case of Suresh Vs. Jaibir39. The

High Court of Rajasthan overruled the respondent’s

objections by asserting that, “the Magistrate may direct

the respondent to pay monetary relief to meet the expenses in-

curred and losses suffered by the aggrieved person and any

child of the aggrieved person as a result of the domestic violence

and such relief may include, but is not limited to the mainte-

nance for the aggrieved person as well as her children…”40

Since the maintenance clause in the Domestic Violence

Act substitutes the earlier remedy under Section 125 of

the Code of Criminal Procedure (CRPC), hence all cat-

egories of persons mentioned in Section 125 CRPC are

entitled to claim maintenance under this section. This in-

cludes the wife, minor children, major children suffering

physical or mental abnormalities or injuries.

Another point of confusion with regards to main-

tenance applications is whether in awarding any main-

tenance under Section 20 of the DVA, the court must

also ensure it is in accordance with Section 125 CRPC?

Therefore, an oft-raised contention is that any order

that has not awarded maintenance in accordance with

Section 125 CRPC is illegal. The High Court of Chhat-

tisgarh has ruled decisively against this objection in the

case of Rajesh Kurre Vs. Safuraba41 and has clarified that,

“ the provisions [of the DVA] are independent and are in

addition to any other remedy available to the aggrieved ...

the Court is competent to award maintenance to the ag-

grieved person and child of the aggrieved person in accor-

dance with the provisions of Section 20 of the Act and the

aggrieved person is not required to establish his case in terms

of Section 125 of the Code.”42 Therefore, it should be clear

that a maintenance claim under the DVA does not need

to be established in terms of the CRPC. 

Since Magistrate’s Courts are well versed with the

provisions and requirements of Section 125 CRPC, it

is usually not too difficult to get orders of maintenance,

however paltry they may be. The difficulty arises, how-

ever, when attempting to obtain interim orders for

maintenance, since first the husband’s income needs to

be ascertained. The Delhi High Court took cognisance

of this problem in the case of Dr. Meena Chaudhary Vs.

Commissioner of Police, when, realising that the case had

been dragging on for a long time while the woman was

suffering, the court directed the husband to pay 

Rs 25,000 to the wife as monthly maintenance, until

further orders were passed. However, such orders are

few. Orders for compensation are even scarcer. 

right to residence

The right to residence was not, per se, a new right intro-

duced by the DVA, but rather was already implicated
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within the marital contract and in the Indian Constitu-

tion. The DVA is, however, an attempt to ensure that

women can exercise this right in the event that they are

facing domestic violence by granting legal recognition to

the right to residence and protecting women against dis-

possession through injunctions and protection orders.

The right to residence provision has therefore been hailed

as one of the most unique and important provisions of

the DVA. The Act allows Magistrates to pass a ‘residence

order’ under Section 19, which could prevent the respon-

dent from dispossessing a woman from the household,

prevent him from entering the portion of the house in

which she resides, or prevent him from disposing of or

renouncing his rights over the household. Through a res-

idence order, a respondent could also be directed to leave

the household, or to secure the same level of alternate ac-

commodation for the woman.

The right to residence provision has evolved in the

Indian courts largely within the framework of the

Supreme Court’s judgment in the case of SR Batra vs.

Taruna Batra43 in 2007. In this case the woman had

sought an order to allow her to re-enter her matrimo-

nial home. While ruling against her, the Supreme Court

based its judgment on its interpretation of the term

‘shared household’ in Section 2(s) of the Act and held

that the term indicates a house belonging to or taken

on rent by the husband, or a house belonging to a joint

family in which the husband is a member. Since the

house in question was owned by the mother-in-law, the

Supreme Court held that the aggrieved could not claim

any rights to residence in this shared household. Fur-

thermore, the Court opined that any claims for alter-

nate accommodation could only be made against the

husband and not against the in-laws. 

The Supreme Court’s holding in the above case

subsequently made it extremely difficult for women re-

siding in joint family households to claim their rights to

residence. Furthermore, it has become virtually impos-

sible for women who had already left their households

due to violence to gain orders allowing them re-entry

into the household, especially in joint family scenarios.

The Batra judgement has thus proved to be a major

blow to women’s rights to residence within a social con-

text where a majority of married women reside in joint

families with their husband and his relatives.

High Courts across the country have had varied re-

sponses to the Batra judgment. While many courts re-

versed their initial residence orders following the

Supreme Court’s decision, other courts have taken to

examining rights on a careful case-to-case basis, often

brining newer and more nuanced interpretations to the

Act in order to protect the rights of women living in

joint families. The High Court of Madras came up

against the Batra judgment in the case of P. Babu

Venkatesh Vs. Rani44, a case in which a wife had filed for

urgent residential orders against her husband and in-

laws after being thrown out of the house in the middle

of the night. The trial court had passed an interim res-

idence order in her favour, which the husband appealed

before the High Court citing the Supreme Court’s

holding in the Batra case and petitioning that since the

house was in the name of the mother-in-law, the ag-

grieved woman could not claim a right to reside in that

household. Rejecting his appeal, the court held, “it is

brought to the notice of this Court that after the dispute had

arisen between the parties, the first petitioner [husband],

who was the original owner of the property alienated the

same in favour of his mother. Therefore, factually, the ratio

laid down by the Supreme Court [in the Batra case] can be

distinguished. If the contention of the petitioners is accepted,

every husband will simply alienate his property in favour of

somebody else after the dispute has arisen and would take a

stand that the house where they last resided is not a shared

household is therefore the wife is not entitled to seek for resi-

dence right in the shared household.”45 The Court there-

fore concluded that the Batra judgement had to be put

aside in cases where a husband alienates his property

once a dispute has already arisen, which would suggest

his express interest in divesting a woman of her right

to residence.

The High Court of Delhi was also faced with the

Batra holding in the case of Nidhi Kumar Gandhi Vs.

The State46, a case where woman had been thrown out

of her matrimonial home along with her minor daugh-

ter. The lower courts had denied her interim residence

on the grounds that the father-in-law owned the resi-

dence in question, therefore it was not a ‘shared house-

hold’ as per the interpretation in the Batra case.

Overturning the lower court’s orders and ruling in the

woman’s favour, the High Court held that if an interim

residence relief is sought, this immediate relief cannot

be delayed on the ground that conclusive evidence as

to ownership of the property has not been provided.

“It was premature…to have straightaway proceeded to apply

the law explained by the Supreme Court in SR Batra vs.

Taruna Batra without any evidence having been led to de-
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termine whether in fact the [father-in-law] owned the

premises… it is indeed inconceivable how at an interlocutory

stage where, given the purpose of the Act, a final determi-

nation can be made on these aspects.”47 This judgement

effectively suggests that the Batra holding should not

be applied in cases where the issue is of urgent interim

residence reliefs.  

conclUsion

This article has largely presented rulings that have been

in favour of women in order to analyse the role of the

judiciary in building a culture of women’s rights

through progressive interpretations of the DVA. The

reader may therefore be left with the impression that

barring a few exceptions, the courts have ruled largely

in favour of women. This is not the case. A majority of

rulings remain either against the woman, or grant in-

sufficient reliefs with no broad ideological conception

of women’s rights as human rights. Most states still lack

the infrastructural machinery to effectively implement

the Act, further compounding the violations of

women’s rights in domestic violence cases. Although

the preamble of the DVA recognises that domestic vio-

lence is undoubtedly a human rights issue, the Act has

not yet succeeded in building a solid foundation. It now

lies to the Courts to ensure that the Act actually does

justice, by contextualising women’s rights in the 

Domestic Violence Act firmly within a human rights

perspective. 

–May-August 2010

The following are some specific suggested amendments

to some of the Rules of the Protection of Women from

Domestic Violence Rules, 2006. 

Rule 3: Qualifications and experience of Protection Officers 
Proposed Changes:
1. Full time Protection officers  to be appointed
2. Fix areas for each P.O/or appoint a  P.O. for at least a

Taluk
3. Provide office facility/ with infrastructure etc. to P.O. in

the court premises itself
4. P.O’s to coordinate the entire team (service providers,

counsellors, legal service Authority, police station, short
stay homes medical facility, legal counselors etc.) 

5. Convene a meeting every month  - evaluate and monitor
their functions.

rule 6: applications to the magistrate
proposed changes:
1. Last paragraph (v) in Form (I) may be given a space to

narrate the incidents of violence in brief. A column may
be provided to write the income and assets of Respondent
also.

2. A similar column may be given in Form II also to narrate
the incidents of violence in brief.

rule 12: means of service on notice
proposed changes:
1. In Rule 12(2), the following addition must be made: 

(e): “The notices in respect of the proceedings under the
Act shall also be served upon by the Protection Officer to 

the respondents through email. In case the respondent is
not residing in the same district where the case has been 
filed, or lives outside the country, such a notice shall also
be served upon him through the respective court/ protec-
tion officer of the district where the respondent resides
or through the Indian embassy if he resides outside India,
through electronic means in addition to the usual mode
of the service of notices as prescribed hereabove.”
In Rule 12 itself, Sub-rule 5 should be added as under:

(5): “If the respondent is not living in India on the date of
institution of the case of PWDVA, the copy of the notices
must also be sent to the Ministry of External Affairs and
Ministry of Home Affairs with the advice that on arrival
of such a respondent in India, he/she shall not be allowed
to leave the country without an explicit order by the con-
cerned court and all his travel documents must be con-
sidered suspended till an order is passed by the concerned
court to leave the country. It shall also be the duty of the
court that such a respondent shall abide by the orders of
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the court and also appear in future hearings, either in per-
son or through duly appointed advocates, even after his
leaving the country.”

rule 15: Breach of protection orders 
proposed changes:
1. Breaches of all orders of the court are liable for action

under Sections 31 and 32 of the PWDVA. 
2. Rule 15 (6) is causing confusion to courts, so amend Rule

15(6) with clarity as follows:
After the words “…and proceed to summarily try the of-
fence under section 31”, delete the following – “in accor-
dance with the chapter XXI of Cr.P.C” and add in its place
an follows  “as per sec.32”.  This will ensure that the
breach of an order can be taken cognizance of as per sec-
tion 32 directly, without the need to proceed under crim-
inal procedure code for action under section 31. 
Once a breach of order is brought to the notice of the
court and the Respondent  appears,  there is no need to
frame any charge (like in any other offence under IPC).
The court can directly invoke punishment for breach
under section 32, because section 31 and 32 clearly says
what is an offence under this Act.
Courts are reluctant to take action for breach of orders
hence the orders are not obeyed at all. There should be
strict guidance to courts to ensure compliance of orders-        
Courts can direct Respondents to execute bonds, attach
salary or proceed under sections 31 and 32.

3. The following suggestions are made to ensure compli-
ance: 
After passing of orders in the case, the courts can post the

case to a date after a month to ‘Report compliance’. If the
order is not complied with, the court can Suomoto take
cognizance, or call upon the petitioner to file petition of
known complaints of order and to proceed under Section
31, 32. 

the addition of new rules
HRLN recommends the addition of a new Rule, to ad-
dress the issue of the breach of orders passed under 
the Act: 

proposed addition: 
Add another Form under Section 31 of the Act, to be filed

by the complainant in cases of breach of order/orders
passed Under Act , which includes the following details:

i. Name & address of Petitioner 
ii. Name & address of Respondent
iii. Copy of order to be enclosed
iv. State which order is  breached by the Respondent 
v. Mode of execution 
(a) Arrest & detention 
(b) Attachment of salary or property
(c) In case of salaried person, add details of salary & em-

ployer’s address  
(d) If self employed, details of employment and place of busi-

ness, net income etc.
(e) If property is to be attached and sold then attach a sched-

ule of property.
(f) What action is taken by protection officer/police/service

provider for implementation of order?
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Domestic Violence outlawed
The Domestic Violence Act mandates certain mechanisms to be put
in place in order to protect the rights of women facing violence.
However, in most states neither have the functionaries under the
Act been appointed nor have the required services been provided. It
is necessary to take concrete steps to ensure that the DVA is
properly implemented. 

g ayat r i  s i n g h

The Protection of Women from Domestic Violence
Act, 2005 is a product of the women’s movement,
and is, as the title suggests, meant to protect women
from domestic violence. Prior to the enactment of the
Act the issue of domestic violence was either linked
to dowry-related violence or in criminal law, to Sec-

tion 498-A. The then existing civil and criminal laws had their own lim-
itations as they recognised violence only in a marital relationship.
Furthermore, there were no provisions for damages and other immedi-
ate relief like protection and residence orders, injunctions etc. The DVA
was, therefore, a milestone in recognising domestic violence within any
relationship, thereby challenging the traditional treatment of the abuse
on women.  

A National Consultation, jointly organised by Human Rights Law Network (HRLN)

and Majlis recently, sought to place the DVA in the larger context of women’s human rights

by discussing the ways in which the Act could be effectively used by women, to learn from

and share each other’s experiences and to discuss and suggest ways by which the tardy im-

plementation of the Domestic Violence Act could be overcome. For example, the Act is man-

dated to appoint service providers, counselors, and protection officers including providing

various forms of services like shelter homes, medical facilities, legal aid etc. Yet, sadly, in most

states neither have the functionaries under the Act been appointed nor have the required

services been provided. Whereas in some states protective officers have not been appointed,

in others those appointed, are paid low salaries and are overburdened with work since they

are required to cover the jurisdiction of several police stations. There are various other pro-

cedural difficulties facing the implementation of the DVA. As a result, aggrieved women are

unable to get any reprieve and due to procedural delays cases linger on in courts beyond the

statutory limit of 60 days. It was, therefore, felt that these concerns need to be urgently ad-

dressed and proactive steps be taken to ensure meaningful, efficacious and expeditious im-

plementation of the DVA. Besides launching campaigns it was felt that PILs/writ petitions

be filed in the respective states. The Rules to the DVA have proven ineffective. Hence the

need to amend and clarify the Rules, particularly those relating to the roles and responsibilities



of the protection officers. There is no time bound pe-

riod within which appeals need to be disposed off.

There is also much confusion regarding filing of Do-

mestic Incident Reports (DIR). These challenges need

immediate attention. 

deficiencies in the act

The major deficiency in the DVA is that only temporary

protection and residence order can be obtained by a

woman without establishing a permanent right over her

matrimonial property. The notion of matrimonial prop-

erty is not recognised in India and consequently

women’s labour and contribution to maintain the

household is not recognised. There is no value given to

her work, there is no concept of common property and

the property brought into the marriage is not subject

to equitable distribution upon dissolution of marriage.

So we have a case like SR Batra vs. Taruna Batra where

the Supreme Court has held that since the property was

registered in the name of the mother-in-law, the wife

had no claim over it. The deficiency in the DVA with

regard to this clause has been felt by various women’s

organisations and hence campaigns in various states to

explain and provide for matrimonial property rights

have been initiated. It was also realised that it was im-

perative that the campaign on matrimonial property

rights be broadened and taken up at a national level.

training and edUcation

Since society at large is seeped in patriarchal values it is

not surprising that a large part of the judiciary is equally

influenced by such norms. Magistrates who are required

to implement the DVA are amongst the most ill in-

formed about the provisions of the Act and are often

times reluctant to provide even temporary and imme-

diate protection orders to women. Various technicalities

are raised resulting in cases languishing for years. There-

fore, gender perspective trainings should be held on a

regular basis, including the training of magistrates and

police personnel at the district level. There is an urgent

need for incorporating the DVA and other gender laws

in academic syllabi at different levels of education. 

widen the scope of dva

Many of the provisions in the Act have been narrowly

construed and therefore it was necessary for women’s

rights lawyers to help broaden the meaning of those

provisions, to use the provisions innovatively and to un-

derstand DVA within the larger framework of women’s

human rights. To do this it was necessary for lawyers

to attempt to inter-connect criminal, civil and family

and international laws with the provisions of the Do-

mestic Violence Act. It is also necessary to look beyond

the narrow confines of domestic violence, instead look-

ing at individual solutions. Collective action is essential

if it is to have any meaning for the vast millions of

women who come to courts trying to access justice. The

human rights of women should be paramount and not

the preservation of the family at the cost of the health

and safety of a woman.

The law attempts to confine women within the

legal framework by looking at domestic violence as an

individual problem to be dealt with individually. This

problem is further compounded by the fact that a

woman is seen as a victim, undervalued and subordinate

requiring “protection”. It is, therefore, necessary to

bring domestic violence outside the narrow confines of

the home and into the public domain. It is necessary to

challenge the public-private dichotomy by placing

much greater responsibility and liability on the State

and its functionaries in matters of domestic violence. If

the State and its functionaries are unable to provide a

safe environment to women in domestic relationships

they should be held liable for failing to take reasonable

measures to protect the personal safety of women. The

complaint from majority of women is that the police

rarely discharge their duties in an effective manner. A

fair idea would be to form a network of lawyers

through an e-mail group working towards improve-

ments in the DVA, its effective implementation, and

sharing of both international and domestic judgements

and orders.  Another positive step can be that guidelines

for writing Domestic Incident Reports be drawn up

and that wherever necessary the group would work to-

ward suggesting amendments to the DVA to make the

Act more meaningful, efficacious and easily accessible.

–May-August 2010
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Starting the Battle
The Visakha guidelines on sexual harassment and the proposed bills
on sexual harassment, both government and alternate, seek to
ensure a safe working space for women.

m i h i r  d e sa i

Supreme Court's judgment in Visakha's case is a landmark
for more than one reason. Not only was sexual harass-
ment at the work place recognized under the Indian ju-
risprudence as a crucial problem faced by women
workers, it also set out detailed guidelines for prevention
and redressal of this malaise. In doing so, the Supreme

Court did not merely confine itself into interpreting the law but went
into the legislative exercise of law making. The Court travelled beyond
its traditional confines of being the interpretative organ of laws and
went into the terrain of law making which it has historically shied away
from.

But the Supreme Court itself was conscious of taking cautious steps while indulging in

law making. It declared that it was not making any law but only declaring the law which any

way existed. For doing this the Court came out with a legal principle which though not

totally novel was definitely propounded with such force and clarity for the first time.

BreaKing the shacKles

Supreme Court relied upon the Convention for Elimination of All Forms of Discrimination

against Women (CEDAW)- an international document which India has both signed and rat-

ified. This document deals in detail with sexual harassment at the workplace. Ordinarily,

merely because the Indian Government signs or ratifies an international convention or treaty

it does not automatically become part of the Indian law. It has to be given a legislative form

and a Bill has to be passed in Parliament for it to acquire the status of law. Till this happens

the treaty or convention merely remains an international commitment given by the Indian

Government without necessarily having any national ramifications.

But the Supreme Court broke these shackles and held that if the Indian Government

makes such commitments in international fora it shall be binding on the Government even

within the nation and it will be treated as part of the national law unless there is a law within

the country which is in direct conflict with such a law. Thus, if there was a conflicting Indian

law on the issue of sexual harassment at the workplace the International convention could

not be treated as part of the Indian law till such time as such law was amended or replaced

by the legislature. However, since in respect of sexual harassment at workplace there was no

conflicting national law, the international commitment as laid out in CEDAW would be

treated as part of the Indian law. Since it was to be treated as part of the Indian law what the



Supreme Court said it was doing was not creating any

law but only declaring the law and filling up some gaps

to better implement the already existing law.

Caution was still the byword. So the Court to clar-

ify its stand that it was not encroaching upon the leg-

islative function spelt out that the guide lines it was

providing, though to be treated as the law of the land

were to continue only till such time as the legislature

embarks on the exercise of drafting a law concerning

sexual harassment at the workplace.

post vishaKa scenario

Visakha's judgment was delivered in 1997 and for six

years after that no efforts were made in the direction of

enacting a law. So the guidelines continued to be the

law required to be followed across the country. But the

guidelines were followed more in their breach. Very few

complaints committees were set up, service rules were

not amended and the judgment was widely disregarded

both by public and private employers.

But one of the fall out of the judgment was that

many civil society organizations became aware of it and

started to publicise it and pushed for its implementa-

tion. Around the same time many women who were

being sexually harassed started breaking their silence

and started demanding action from the employers. In

fact a number of these cases arose from university and

college campuses. The response of the employers by

and large was to sweep such cases under the carpet and

at times even to victimize the women. But one could

still see an increasing fervor of protest. The media also

started giving important space and time to this issue.

One such case happened in the M.S. University at

Baroda where a student was sexually harassed by her

professor. Her protests led to victimization and certain

womens' organizations wrote protest letters to the

Chief Justice of India. The letters were converted into

a Writ Petition and the Court started supervising the

implementation of Visakha's guidelines. Notices were

issued to the Central Government, all State Govern-

ments and the Union Territories asking them to report

to the Supreme Court the measures taken by them for
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The story behind the Supreme Court Guidelines

The Supreme Court guidelines came about due to the gang
rape of Bhanwari Devi by a group of Thakurs, as punishment
for having stopped a child marriage in their family. This pro-
voked women s groups and NGOs to file a petition in the
Supreme Court of India and the result is the Supreme Court
guidelines on sexual harassment at workplace. Bhanwari Devi
was a village-level social worker or a saathin of a development
programme run by the State Government of Rajasthan, fight-
ing against child and multiple marriages in villages. As part
of this work, Bhanwari, with assistance from the local admin-
istration, tried to stop the marriage of Ramkaran Gujjar s in-
fant daughter who was less than one year old. The marriage
took place nevertheless, and Bhanwari earned the ire of the
Gujjar family. She was subjected to social boycott, and in Sep-
tember 1992 five men including Ramkaran Gujjar, gang raped
Bhanwari in front of her husband, while they were working in
their fields. The days that followed were filled with hostility
and humiliation for Bhanwari and her husband. The only male
doctor in the Primary Health Centre refused to examine Bhan-
wari and the doctor at Jaipur only confirmed her age without
making any reference to rape in his medical report. At the po-
lice station, the women constables taunted Bhanwari through-
out the night. It was past midnight when the policemen asked

Bhanwari to leave her lehenga behind as evidence and return
to her village. She was left with only her husband s blood-
stained dhoti to wear. Their pleas to let them sleep in the po-
lice station at night, were turned down.

The trial court acquitted the accused, but Bhanwari was de-
termined to fight further and get justice. She said that she
had nothing to be ashamed of and that the men should be
ashamed due to what they had done. Her fighting spirit in-
spired fellow saathins and women s groups countrywide. In
the months that followed they launched a concerted campaign
for justice for Bhanwari. On December 1993, the High Court
said, it is a case of gang-rape which was committed out of
vengeance. As part of this campaign, the groups had filed a
petition in the Supreme Court of India, under the name
Vishaka , asking the court to give certain directions regarding
the sexual harassment that women face at the workplace. The
result is the Supreme Court judgement, which came on 13th
August 1997, and gave the Vishaka guidelines.

(The excerpts on Bhanwari devi’s case has been taken from
the book- The Politics of Silence, published by Sanhita,
Kolkatta, Aug- 2001)



complying with the Visakha Guidelines. The Govern-

ments filed Affidavits which bordered on the pathetic.

But what this did was to at least trigger a flurry of ac-

tivities at the Central Government and the State Gov-

ernment level. Many of the service rules were amended

to bring in sexual harassment as a specific head of mis-

conduct. In many states the Employment Standing Or-

ders Act which apply to private employers were

similarly amended. Committees were set up in various

public sector organizations. University Grants Com-

mission sent a letter to the Universities asking them to

set up committees. The Supreme Court on the other

hand continued monitoring the progress and now is-

sued notices to even professional bodies. Though things

were moving the changes were essentially cosmetic.

Most of the private employers had not set up any com-

mittee and those public sector organizations where

committees were set up they did not function effec-

tively. 

law maKing process

It was during this period that the National Commission

for Women took up the task of formulating a compre-

hensive legislation to deal with sexual harassment at the

workplace. For drafting the law it set up a group of civil

society activists and finally a law came to be drafted.
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The story behind the Medha Kotwal case

A long drawn case of sexual harassment in the MS University
of Baroda, led to a lot of hue and cry and a letter written by
Ms. Medha Kotwal of Aalochana, was converted into a writ
petition by the Supreme Court. Dr. Medha Kotwal s case is also
looking into the monitoring of the implementation of
Vishakha Guidelines across the country. Every State Govern-
ment has filed an affidavit claiming that various steps have
been taken to implement the guidelines. The court then 
asked the petitioners and other organisations to file a rejoin-
der detailing the changes/additions that they want in 
the guidelines.

In view of this, India Centre for Human Rights and Law, Mum-
bai, along with Human Rights Law Network, Delhi, managed
to access the state replies and these were compiled and sent
to all campaign members, and this initiated a process of dis-
cussion and debate for the rejoinder. A series of consultations
were organised to ensure national participation in strength-
ening the Vishaka guidelines. It was partly due to these ef-
forts that the Supreme Court passed two very significant
interim orders in the matter.

In the first order, the court issued notices to various profes-
sional bodies, asking them about the steps they have taken
towards the implementation of Vishaka.

In the second order, which came in May 2004, the Court said
that the Complaints Committee under Vishaka was the disci-
plinary body in cases of sexual harassment and that the en-
quiry as conducted by the Complaints Committee, would be

final. In the last week of August 2004, when the petition
came up before the Supreme Court for further directions, the
Solicitor General of India made a statement on behalf of the
Central Government that they were extremely serious in get-
ting a law passed on the subject.

The NCW draft bill
The Vishaka judgement as passed by the Supreme Court of
India on August 13th 1997, clearly states that the guidelines
given in the judgement will be the law for the country till
such a time as a law is passed on the issue. In a way, the
court had envisaged that at some point, there would be a
need for more than just a judgment to deal with the issue.
The foundation for legislation on this issue was thus laid down
in the judgment itself.

In view of this, the National Commission for Women (NCW)
prepared a draft Bill on sexual harassment in August 2001.
The draft was widely circulated and discussed by various
women s groups. The NCW conducted regional consultations
with various groups as well as national meetings in which
groups were invited to Delhi to discuss the bill. Thus the bill
moved from being a criminal bill to the current form of a bill
with civil remedies. The NCW also created a drafting commit-
tee, which had various lawyers, activists and NGO members
from across the country. The drafting committee took into
consideration the alternate draft created by the women s
groups and the final draft as prepared by this committee, has
been submitted to the Women and Child Department, Govern-
ment of India.



This Bill in turn was submitted to the Ministry of

Human Resource Development, Department of

Women and Child Development, which made amend-

ments to this Bill and invited suggestions from the pub-

lic at large. When Medha Kotwal’s case came up in

Supreme Court in late 2004, the Solicitor General

made a statement that the Government was serious in

introducing  a law to deal with sexual harassment at the

workplace and the Court adjourned the matter so that

the Petitioners and other organizations could study the

Bill and make recommendations. 

It was in this context that a number of organiza-

tions working on the issue of sexual harassment met in

Mumbai in November, 04 to discuss and suggest

amendments to this Bill. In this issue we have published

both the Bill as recommended by the Government and

the alternate Bill suggested by the organizations which

gathered for discussion in Mumbai. The alternate Bill

is more in the nature of a revised Bill as it does in many

respects accepts the framework of the Government Bill.

However, there are major areas where the Government

Bill was found lacking either in substance or in details

and such changes have been recommended. 

changes sUggested

The major changes suggested in the alternate Bill per-

tain to the following. 

Some of the major victims of sexual harassment are

service beneficiaries (who are not employees) such as

students in educational institutions, patients in hospi-

tals, customers in banks, etc. Though the Government

Bill does include students and other service beneficiaries

in a peripheral manner there is no focus on these vic-

tims. The alternate Bill devotes a new Chapter for the

service beneficiaries. Similarly, there is widespread sex-

ual harassment indulged in by professionals such as

doctors, lawyers and others. This may not be at any

workplace but at any place where an intra professional

or inter professional relationship exists. For instance a

lawyer may be harassed by an entirely unrelated lawyer

in the court premises. The Government’s Bill does not

deal with this issue. The alternate Bill brings in these

relationships also into its sweep with the idea that at

least statutory bodies of these professionals such as the

Medical Council, Bar Council, etc. start treating such

actions as professional misconduct.

One of the major lecuna of the Government Bill

concerns the unorganized sector. Though there is a

mention that Local Committees will be set up to deal

with those employers having less that 50 employees, no

details are provided about the function and jurisdiction

of these committees.  The alternate Bill tries to rectify

this by providing detailed mechanism for dealing with

complaints of sexual harassment within the unorgan-

ized sector. 

The Government Bill has also not dealt extensively

with protection of the victim within the domestic en-

quiry in terms of the manner and type of questions

which would be put, etc.  It is trite to say that most

women who are subjected to sexual harassment or mo-

lestation have to undergo a harrowing time while being

cross examined about their past sexual history and sim-

ilar other questions. The alternate Bill tries to remedy

this by giving adequate protection to women who are

under cross examination. 

The Government Bill proceeds on the footing that

as soon as a complaint of sexual harassment is made a

full fledged enquiry must follow. In most of the cases

women may not want this and they may only want

counseling services. Many cases get sorted out by the

Committee just sternly talking to the man or giving

him  a warning. Some cases may even be sorted out by

mediation. Though the Government Bill does talk

about mediation, no framework for counseling is pro-

vided and again the alternate Bill takes this into ac-

count. 

There are many minor changes in terms of proce-

dure of enquiry, selection and functions of committees,

etc. which are also suggested in the alternate draft. The

alternate draft also focuses on providing compensation

to the victim. 

Hopefully, the Government will agree to the alter-

nate draft and a comprehensive legislation will soon be-

come a reality. Such a law will at least be a starting point

for a long term battle against sexual harassment. 

— January 2005
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Gender in the 
Construction of nations
Women are central to the project of nation-making and yet are denied a
voice in it. What then, about those who fall outside of this frame of the
heterosexual family?

U rva s h i  B U ta l i a

Rada Ivekovic and Julie Mostov, two scholars who
have worked extensively on issues of nation and gen-
der, point out that the gender/sex difference, the old-
est known difference inscribed into language, has
long been seen as a condition of life. It is, they say,
perceived to be natural, basic, unquestionable and

therefore, unproblematic. In this sense, it permeates all kinds of thinking
and feeds into what they call the 'global patriarchal consensus' about the
submission of women to men. It helps not only to justify patriarchy, but
also to naturalize and essentialize it.

Because it is seen as 'natural' it is all too easy to forget that this difference, like many others,

is socially, and historically, constructed. Indeed, it bears a striking similarity to another historical

construct which, over time, has been invested with such a naturalness that it seems self evident:

namely the nation. Nations are, after all, constructed through political manipulation. Yet once

they are in existence, we come to accept them as natural, seeking to establish characteristics that

allow us to define the natural and intrinsic attributes of these, which help us to differentiate them

as 'our' nation(s) which are then different from 'other' or 'their' nation(s).

Women are essential to this, to the sense of establishing 'our' nation and to differentiating

ourselves from the other nation. Every nation has to have certain symbols which help to identify

it. These are often imagined - for example some nations are said to be warlike, others peaceable,

some friendly, others cold - and sometimes real or halfway real, such as being diverse or racially

mixed or 'black' or 'white' - although none of these has anything to do with the construct of a na-

tion. But we often believe that they do.

emotive symBols

Perhaps the most emotive symbols of a nation are its women: they are the ones who bear

the burden of carrying the identity and sanctity of that nation on their backs and their bodies.

Enough has been written about this for me not to go into it in detail here.

But one of the things that makes a nation, as Rada Ivekovic and Julie Mostov go on to de-

scribe, is that a nation becomes itself by producing a border for itself. Once borders are created,

they almost naturally become vulnerable to violation and transgression. Men routinely transgress

these borders, they fight wars over them, and they do this in the name of protecting the nation

or the motherland, which is another name by which nations are often known. But it is not enough



to merely transgress physical borders for that transgres-

sion does not hit deep, it is not personal, it does not

touch the core of the being who is being transgressed.

For that to happen, the border has to be different.

And this is where women come in, for nations are

not only about physical borders but also about moral

borders, and these are the burden of that nation's

women. If a nation can keep its women pure and

chaste, it can preserve at least its moral borders, if not

the physical ones. The 'enemy' nation, the 'other' ,

knows this, and it is their attempt always to violate the

bodies of women, so that this profound, inner, sacro-

sanct border, is violated. The rape and violation of

women's bodies often forms, in our day and age, the

bedrock of the creation of so many nation states.

Two years ago at a discussion on Kashmir held in

Delhi, a young Kashmiri woman spoke of the rape of a

friend. 'I want to ask,' she said, 'how the militants' strug-

gle for azadi, for liberation, will be advanced by the rape

of this woman. I want to ask how this rape - and the

countless rapes that have taken place - will help in the

security and protection of the nation. Can you answer

this question for me?'

This young woman's question goes straight to the

heart of the matter - and she does not need to look far

for answers. Our own history of the Partition of India

provides the horrifying statistic of the rape, violation

and abduction of nearly 100,000 women. In the game

of power where Hindu and Muslim men fought each

other in defense of 'their' nations, women and their

bodies became the pawns. Men spoke of them as 'our'

women and 'their' women. For India, 'our' women were

always more chaste than their' women. They had to be

because in their selves, they represented the nation, or

the mother. One of the most powerful images at that

time, was the image of India as mother.

The feminizing of the nation as mother also allows

us to see it as a family and therefore to revere and re-

spect it as families are revered and respected. The 'hon-

our' of families in our daily lives is seen to be entirely

dependent on women. Today, the increasing number of

what are mistakenly known as 'honour' killings, take

place mainly because young women choose to trans-

gress the boundaries of the family and community and

to choose their own partners. This is something that

cannot be allowed for if the family and community has

to stay sacrosanct then the woman's sexuality must be

contained. It cannot be allowed to go out of control. If

the family, community, nation break up, or are under

threat of breaking up, the first element of chaos that

men fear will enter the scene, is the letting loose of

women's sexuality. Oddly enough, both 'sides' know

this, and both work hard to therefore violate women's

bodies, assuming that once a woman is exposed to the

sexuality of the male of the 'other' nation, she will au-

tomatically run amuck, and this will then lead to total

chaos. It is for this reason that the sexuality of women

provides a potential threat to the nation. As Rada

Ivekovic and Julie Mostov say, it provides a potential

entry point for the enemy, an entry point that allows

you to hit at the emotional core of the nation, rather

than merely at its territories. This is why, during Parti-

tion, it became so important not only for Indian and

Pakistani families, but also for the Indian and Pakistan:

States, to 'rescue', 'recover' and 'rehabilitate' abducted

and raped women, so that they could be brought back

into the fold of the family and boundaries could be

drawn around them again. This is also why it became

so important to make women give up their children,

for the children were a living symbol, proof, that these

women had been exposed to the sexual aggression of

the 'other'.

But there is more to the nation as mother. In this

allegory, the mother's children - mainly men - are seen

as her protectors. Thus individual mothers come to

symbolize the nation, and are revered as the nation is

revered. Then, they play another role: as reproducers,

they work to reproduce the nation, that is, they give

birth to its citizens. This does not endow them with the

rights and privileges of citizenship in the same way it

does the men they produce, because in some subliminal

way, while they are mothers, and therefore symbolize

the nation itself, they are also potentially its enemies,

or the route by which the nation can be threatened and

violated. Women's very vulnerability to sexual attack

and assault makes them suspect.

Because women are imagined only as sexual be-

ings, or indeed as sexual property of men, they can

never be conceived of as complete citizens. This is why

the definition of citizenship in nation-states is always

only a male definition. In this, it is not only 'our' men

but also 'their' men who are in tacit agreement, an

agreement they don't need to discuss.

And while for men the making of nations is about

proving their manliness, for women this history carries

quite different meanings altogether.
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The coming into nationhood of India was marred

by the violence of Partition, and in the Constituent As-

sembly at that time, there were many debates in which

the members, mostly male, discussed what this meant

to them. An article in the Organiser, mouthpiece of the

Rasthriya Swayamsevak Sangh (RSS) mirrors this.

Speaking of the millions of refugees who streamed into

India, it says: Their early and effective absorption into

the economy and society of the regions of their adop-

tion, is the primary duty of every national of Hindus-

tan. The task is not easy. It bristles with difficulties. That

is obvious. But no less obvious is the fact that the prob-

lem is a challenge to our manhood, no less than to our

nationalism'.

men as protectors

Because this is how nations, and states, see women,

who form half their citizens, one might almost say they

are unable to conceive of them as rights-deserving and

rights-bearing citizens. Their very 'weakness' affirms the

'strength' of the men who make the nation, and the men

see themselves the protectors of women. And when this

protection fails, as it often does in cases of rape, a cul-

ture of silence and denial develops around the subject.

The many Muslim women who were raped by

Hindu men, with the collusion of the State, in Gujarat

recently, are unable to access justice because despite the

rapes being public, no one is willing to give evidence,

and the police, in an all too predictable consensus with

the rapists, are not willing to file cases.

Thus, the 'nationalists' - i.e. those who see them-

selves as guardians of the Hindu nation they wish to

create - have formed a consensus with the police, the

executive arm of the State, and women are caught in

the middle of this.

Many years ago, an army unit of the Rajputana Ri-

fles, carried out the mass rape of women in the village

of Kunan Poshpora in Kashmir. Later, an investigative

team, made up only of men, went in and, after spending

barely an hour or two in the village, denied that the

rape had taken place.

And yet, even today, no woman in the village can

get married because she is tarred with the brush of be-

longing to the 'raped' village.

merely a woman, not citizen

In India, after Partition, when families brought cases of

abduction and rape to the attention of the government,

there were many interesting things that came to light.

In a case called Ajaib Singh v State of Punjab, one Ajaib

Singh had filed a petition of habeas corpus with the

High Court of Punjab, asking that a young woman,

Sardaran (whom Ajaib Singh held to be his daughter,

but who was suspected to be an abducted Muslim

woman), not be sent to Pakistan until her credentials

could be confirmed.  

Was Sardaran a citizen of India or not ? This was

the issue. As a citizen, what rights did she have ? If Sar-

daran was a victim of rape and abduction, what re-

course did she have? To whom did she belong? These

were some of the questions that preoccupied the State

at the time, and the case of this young woman went all

the way up to the Supreme Court, where issues of iden-

tity and citizenship were debated. Interestingly, while

all this was going on, no one thought to ask Sardaran

what she thought or felt, for that was immaterial.

And this is the paradox. Women, their sexuality,

their bodies, lie at the heart of the project of nation-

making. And because nations are being constructed and

reconstructed all the time - the latest example being the

Hinduising of the Indian nation - women's centrality

to these projects does not decrease. And yet, women

themselves are denied a voice in this, the discourse al-

most always takes place predominantly in the voices of

men. This is not to say that women are not invested in

nations and nationalism, but the nation, nationalism,

the State, often look very different from the point of

view of women.

In the space of a short essay such as this one, it is

not possible to do justice to such a complex subject. In

our analysis of the links between sexuality, gender and

state and nation, we have only just begun the process

of understanding the complexity of the problem. How-

ever, it is both imperative and urgent that we do under-

stand it, for if women, who are such a large and

heterogeneous group, can be so marginalized as citi-

zens, what of those other identities who do not fit the

'norm' in any way, or who are already so marginalized ?

What of the poor and weak? What of Dalits, of people

of different sexualities? What of those who inhabit the

spaces that we, as middle class people, never see? In-

deed, nations often image themselves as familial spaces,

the family being seen as the hetero-sexual family.

For women, citizenship of the nation is then me-

diated through the family, so that they are never au-

tonomous subjects, and therefore cannot be full
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citizens. For those then who fall outside of this frame

of the heterosexual family, the nation has little to offer,

let alone citizenship, and rights. Today, when nations

are being made and remade in all sorts of different

ways, and when the voice of the State often blurs 

into the voices of the self appointed nationalists, then

all those who resist and oppose these voices, are 

under threat. Understanding this is the first step to 

resisting it.

—October-November 2003
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Gender Cleansing
Female foeticide or crime against humanity? Any enactment of
national legislation on female foeticide must take cognizance of its
occurrence in radically new terms in order to effectively combat it,
but more importantly, to put an end to impunity, which is the
hallmark of this practice today.

Ka l pa n a  Ka n n a B i ra n

The Universal Declaration of Human Rights opens
with an assertion of the equal inalienable rights of all
members of the human family to inherent dignity and
the recognition of the aspiration of the common peo-
ple for a world that is free is from experiences of bar-
barous acts which have outraged the conscience of

humankind.

Articles 1, 2, 3, 7, 16 (3), 22, and 25 (2) are specifically relevant to the present purpose,

addressing questions of entitlement to dignity and freedom without distinction of race,

colour, sex etc. It further asserts the right to life, liberty, security of persons and equality

before the law; the entitlement of the family to protection by the state; the entitlement to

the realization of social security; care and assistance towards motherhood and childhood..

All children, whether born in or out of wedlock, are stated to enjoy the same social protection.

Finally everyone is entitled to a social and international order in which the rights and free-

doms set out in the Declaration can be fully realized.

This view can be further supplemented by the Genocide Convention. For a crime to be

defined as genocide, any of the following five acts should have been committed with intent

to destroy a group in whole or in part: a) killing members of the group (b) causing serious

bodily or mental harm to members of the group (c) deliberately inflicting conditions of life

on the group that are calculated to bring about its physical destruction (d) imposing measures

intended to prevent births within the group (e) forcibly transferring children of the particular

group to another group.

Female Foeticide and female infanticide satisfy four of the five criteria set out in the

Genocide Convention. Female foeticide alone already matches, even surpasses the worst

episodes of genocide in scale: 50 lakh female fetuses [even the official estimate of 20 lakhs

will suffice] a year are aborted after sex determination tests, leading to a sharp decline in the

sex ratio. In the 0-6 age group, the 2001 census shows a decline in sex ratio from 945 girls

for every thousand boys in 1991 to 927. Punjab is at an unspeakable 793. In the light of Ar-

ticle 21 of the Indian Constitution, female feticide, by bringing about a physical destruction

of an entire class of persons by actively preventing births of members of that class, is a direct

infringement on the right to life, dignity and security of person for surviving members of

the class. It farther impinges upon their mental well being, through the creation of an envi-



ronment of terror and hate engendered by such mass

destruction.

Further, the sheer magnitude and brutality of the

practice coupled with the guarantee of impunity are

masked by the terms in which feticide has been de-

scribed to date: "A social evil" because "girls are viewed

as a burden by society" and because "doctors are greedy,"

resulting in a "shortage of girls" making it difficult for

young men to find brides, we are told! Girls are a com-

modity that can be bought and sold in the market, so

why bother to give birth to them? And the solutions

then typically lie in awareness raising, and educating

people about the better ability of girls to look after

them in their old age.

It is in the naming that the problem lies, and it is

because of the naming that the problem persists. Fe-

male foeticide is not a social evil. It is gender cleansing

- the extermination of an entire generation of women,

and by extension, all future generations as well.

Meeting the definition of genocide on four out of

five counts, but not being an act against a national, eth-

nic, racial or religious group, rather a class of persons,

it falls within the ambit of "Crimes against Humanity".

The Rome Statute of the International Criminal Court,

in Article 7 defines "Crimes against Humanity" as "any

of the following acts when committed as part of a wide-

spread or systematic attack directed against any civilian

population, with knowledge of the attack: (a) Murder;

(b) Extermination; (c) Enslavement; (d) Deportation

or forcible transfer of population; (e) Imprisonment or

other severe deprivation of physical liberty in violation

of fundamental rules of international law; (f) Torture;

(g) Rape, sexual slavery, enforced prostitution, forced

pregnancy, enforced sterilization, or any other form of

sexual violence of comparable gravity; (h) Persecution

against any identifiable group or collectivity on politi-

cal, racial, national, ethnic, cultural, religious, gender,

or other grounds that are universally recognized as im-

permissible under international law; (i) Enforced dis-

appearance of persons; (j) The crime of apartheid; (k)

Other inhumane acts of a similar character intentionally

causing great suffering, or serious injury to body or to

mental or physical health.

According to the Rome Statute, "extermination"

includes the intentional infliction of conditions of life,

inter alia the deprivation of access to food and medi-

cine, calculated to bring about the destruction of a part

of the population. "Persecution" means the intentional

and severe deprivation of fundamental rights contrary

to international law by reason of the identity of the

group or collectivity. Extermination through systematic

murder of newborn female infants and through abor-

tion of female fetuses [under clause (g) above] is part

of the persecution of women as a class [clause (h)

above]. In accordance with the Statute then, female feti-

cide meets the definition of a Crime against Humanity

strictly construed and not by analogy.

Article 25 of the Rome Statute addresses the cru-

cial question of individual criminal responsibility.

Clause (3) states that "a person shall be criminally re-

sponsible and liable for punishment for a crime within

the jurisdiction of the Court if that person: (a) Com-

mits such a crime, whether as an individual, jointly with

another or through another person, regardless of

whether that other person is criminally responsible; (b)

Orders, solicits or induces the commission of such a

crime which in fact occurs or is attempted; (c) For the

purpose of facilitating the commission of such a crime,

aids, abets or otherwise assists in its commission or its

attempted commission, including providing the means

for its commission; (d) In any other way contributes to

the commission or attempted commission of such a

crime by a group of persons acting with a common pur-

pose... (f) Attempts to commit such a crime by taking

action that commences its execution by means of a sub-

stantial step, but the crime does not occur because of

circumstances independent of the person's intentions".

Families that seek "female feticide services," but

more importantly doctors and medical practitioners

(and all categories of employees in establishments with

ultrasound or other diagnostic or fertility treatment fa-

cilities) who use the facilities to either commit or aid in

the commission of female feticide, or, to use Satish Ag-

nihotri's phrase "Female Feticide Service Providers" will

be liable for punishment for perpetrating crimes

against humanity under the provisions of the Rome

Statute in far more serious ways than contemplated by

the current legislation, which imposes extremely mild

punishment for the first offence and then steps it up

gradually. Thus the penalty structure itself defeats the

purpose.

The conspiracy of silence and non- reporting, es-

pecially by the medical fraternity, even when definite in-

formation of the commission of this offence is available,

is yet another dimension that must be addressed. This

is because the collective responsibilities of professional
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bodies like the IMA, for derogatory practices by mem-

bers on a mass scale targeting an entire class of persons,

practices use of the professional training and qualifica-

tions that qualify them for membership in these 

bodies.

Clearly therefore the question of criminal respon-

sibility and liability must be structured on the basis of

an understanding of the gravity of the offence - not a

response to a "social evil".

Any enactment of national legislation on female

feticide must take cognizance of its occurrence in radi-

cally new terms in order to effectively combat it, but

more importantly to put an end to impunity, which is

the hallmark of this practice today. While it may be ar-

gued that the state has in fact taken steps to stop this

practice through the enactment of the PNDT Act, the

ineffectiveness of the Act in real terms translates into

state liability, not "apathy" - since we are not speaking

of individual crime but of mass extermination, for

which the mechanisms and the urgency of redressal can-

not be a mild legislation like the PNDT Act alone. This

is one more reason why India must ratify the Rome

Statute.

August-September 2003
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Gender neutrality in Rape Law
Haunting questions, illusive answers. Though the move to
reform rape laws is in the right direction and is long overdue,
unless it is fine tuned to the specific needs of the concerned
segments, its aspirations will remain at the level of rhetoric at
best, or result in misery and humiliation at worst.
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The anti-rape campaign has been the central pivot
around which the Indian women’s movement has re-
volved for well over two decades. Its significance lies
not just in focusing upon sexual violence, but also in
addressing theories of dominance and subordination,
and construction of gender within wider social pa-

rameters. Upon their bodies, women carry the honour of their com-
munities and raping them is one of the surest ways of defiling the entire
community. Rape, as a weapon of terror and subjugation - in situations
of caste, class and communal conflicts, custodial and state sponsored
rape by police, armed forces and the para-military - has been the concern
both of theoretical debates and ground level interventions. Going be-
yond the premise that ‘rape is a conscious process of intimidation by
which all men keep all women in a state of fear1,’ rape has been one of
the means through which the social hierarchy of power relationships is
maintained and nurtured in a gendered society.

campaigns for changes in the rape law

The Supreme Court verdict in the now (in)famous Mathura Case2 had raised a series of con-

cerns. Since the court had held that absence of injuries implies consent, the legal indicators

to determine valid consent became the focus of the public debate. The myth that when a

woman says ‘no’ she means ‘yes,’ had to be challenged within legal echelons. The only way

this could be achieved was by shifting the burden of proof regarding consent to the accused,

once the prosecution had discharged its burden of proving sexual intercourse. This demand

triggered off a heated debate between women’s rights activists on one side, and human rights

groups on the other. As per the established tenets of the criminal justice system, the prose-

cution must prove an offence ‘beyond reasonable doubt’ and an accused is ‘innocent till

proved guilty.’ Human rights groups were apprehensive that this demand may pave the way

for the enactment of draconian laws, curbing civil rights.

The relevance of the victim’s moral character and sexual history became another impor-

tant point of debate. Only through humiliating and shaming the victim in a packed court-

room through crude and vulgar cross- examination, could criminal lawyers display their legal

acumen and obtain an acquittal for their clients, or so it seemed.

The campaign met with a measurable degree of success when the archaic provisions were

amended in 1983, after the lapse of a century. Though the central concerns regarding the

moral character and sexual history of the victim had been sidetracked, the state had acquiesced

to the demand for a deterrent punishment. The demand for shifting the burden of proof re-

garding consent had been conceded to partially - in custodial situations. The aspirations, at

this time, were that the initial reforms would pave the way for substantial changes in the

years to come.

failUre of the amendments

But the euphoria regarding the success of the campaign did not last long, as the amended

law started unfolding in courtrooms in the post amendment phase. The procedures continued

to be long and winding, the investigative machinery lax and corrupt, cross-examinations of

the victims degrading and humiliating. The courts expressed a great concern and sympathy

for ‘youth offenders’ and ‘first offenders,’ by awarding less than the minimum prescribed



punishment of seven years in general rapes, and ten

years in situations of gang rapes, custodial rapes and

rape of minors. This rendered the theory of deterrent

punishment a mockery. Contrary to expectations, the

statistics revealed an increase in reported cases and a dis-

mal rate of convictions.

By the end of the decade, it was obvious that the

amendments had failed to evoke the desired response.

Simultaneously newer issues, which had remained un-

addressed, began to surface. Central among these was

the patriarchal presumption that vaginal penetration by

the penis amounts to ultimate violation, 'a state worse

than death.' A paradoxical situation prevails in criminal

law where all assaults are rendered grievous if a weapon

is used, as the risk of bodily injury is aggravated. Only

in rape cases it is the reverse. A range of sexual violence

meted out to little girls by inserting objects like bottles,

sticks and iron rods into their tender and as yet not

fully-formed vaginas, causing multiple injuries and risk

to life, got swept away under the nomenclature of 'vio-

lating modesty,' punishable with a maximum of two

years of punishment. The legal explanation was that the

male sexual organ was not involved, however gruesome

the sexual assaults may have been, and hence the of-

fence could not be brought within the four corners of

the offence of rape.

Having laid out strict parameters of overlapping

sexual offences, which could easily spill from one cate-

gory to another, the courts went into lengthy and cir-

cuitous discourse as to when a rape becomes a ‘mere

attempt’ or when an attempt to rape can be reduced to

‘a mere violation of modesty.’ What then would mod-

esty amount to? This determination was essential to as-

sess whether modesty had, in fact, been violated. The

courts went to absurd lengths to determine whether a

six month old baby who has been sexually assaulted by

an adult male, was possessed of ‘modesty’ capable of

being violated and whether all females are ‘born with a

sense of modesty’ and carry it with them at all times -

whether awake or asleep, in their conscious selves as

well as in the recesses of their subconscious beings,

from birth to death - just so that sexual offenders could

be brought to book under outdated Victorian tenets of

‘female modesty.’

child sexUal aBUse

Around this time, two new sets of issues emerged in

the horizon pressing for legitimacy and recognition.

The first shattered the myth that rape occurs only in

dark alleys, outside the intimate domains of a loving

and nurturing home. Cases of sexual abuse by fathers,

uncles, brothers and grand fathers, through a blatant

and vulgar usurpation of patriarchal power, started

spilling out into the public domain. Along side was the

abuse of male children in custodial situations in chil-

dren’s home and reception centers. Sheela Barse, a child

rights activist was among the first to pierce the shroud

of silence and question the rigid demarcations of the

gender divide. Since these offences could not be made

culpable under the conventional construction of peno-

vaginal violations, an archaic law formulated to regulate

the moral behaviour by penalizing unconventional sex-

ual acts under the title ‘unnatural offences’ (Section

3773), had to be invoked to punish the offenders.

sexUal violence Bill

By now, it was obvious that a new and complex defini-

tion of sexual assault had to be evolved in order to im-

part justice upon these vulnerable segments whose

concerns had remained largely unarticulated in the first

phase of the campaign. In 1993, the National Commis-

sion for Women responded to this felt need through a

bill titled, ‘Sexual Violence Against Women and Chil-

dren Bill.’

The bill advocated deletion of sections 354 (violat-

ing modesty), 375 (rape), 376 (punishment for rape)

and 377 (unnatural offences) of the Indian Penal Code

(IPC) and brought them under the broad banner of

‘sexual assault.’ In its ‘Statement of Objects and Rea-

sons,’ it proclaimed that the existing definitions of rape

and molestation do not adequately address the range of

violations, nor do they sufficiently recognize the gen-

der-specific nature of such crimes, and that the law had

become outdated, in terms of language and intent. The

unique character of the offence of sexual assault, and its

effects upon the lives of women and children, and the

violation of their fundamental human rights was specif-

ically set out.

The bill defined sexual assault as ‘introduction (to

any extent) by a man of his penis into the vagina, the

external genitalia, anus or mouth of another person’ and

also penalized ‘the insertion of any object or a part of

the body into the vagina or anus of another person’.

The bill specifically made a note of incidences of child

sexual abuse and incest, and prescribed measures to en-

sure due care and sensitivity in handling crimes of sex-
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ual assaults, and the need for speedy and effective jus-

tice. The bill seemed to be introducing two important

legal principles:

Repeal of Section 377, which dealt with cases of

‘unnatural sex,’ and for the first time, provided legiti-

macy to same sex relationships between consenting

adults. This was done without involving groups con-

cerned with this issue, more as a natural corollary to the

process of redefining sexual assault.

Through the usage of the term ‘person.” an ele-

ment of gender neutrality seems to have cropped in,

specifically to include the violation of male children.

But the overall reading of the bill seemed to suggest

that an adult victim of sexual assault is primarily a

woman and suggested gender-specific procedural re-

forms. To give one example, it stipulated that the state-

ment of a victim should be recorded only by a woman

police officer, etc.

The bill advocated a general shift in onus of proof

in all cases of sexual assault, and specifically barred the

reliance upon the previous sexual history of the victim

in a rape trial. It also contained suggestions to prevent

the traumatization of the minor witnesses during cross-

examinations.

Although the bill invoked some debate, nothing

further came out of it and it lay dormant for almost a

decade.

The 1990s witnessed a conflict of interest between

two marginalized and vulnerable groups both situated

across the conventional gender divide, within the scope

of the controversial Section 377.

sexUality minorities

Groups concerned with the rights of sexual minorities

addressed the issue of violation of human rights and en-

forcement of conventional norms of sexual morality, by

invoking the provisions of Section 377. The issue of

homosexuality had reached the public domain, when

prevention of the spread of AIDS became a concern of

public health, and homosexuals and prostitutes were

marked as ‘high risk’ groups, needing interventions to

spread the message of safe sex among them. The groups

working with sexual minorities also started questioning

their marginalized existence, lack of public space and

visibility, and the social stigma enforced through the ap-

plication of outmoded social norms.

The broad term ‘sexuality minority’ includes

groups working for the rights of and providing support

to gay men, lesbian women, bisexuals and transgender

groups (LGBT). Significant in the transgender category

were communities of eunuchs who were finally raising

their voices against regular police harassment, humilia-

tion and rape. Staking their claim to public spaces, they

questioned the role of a secular and democratic state to

defend the principles evolved by the ecclesiastical tradi-

tions and Victorian morality, and campaigned for the

deletion of Section 377. This would provide the groups

freedom from constant police vigilance in public places

and the space to build support networks.

This demand was in direct conflict with the con-

cerns of child right groups who, in recent times, had

been entering the criminal law through the portals of

Section 377, by naming sexual assaults on children as

‘unnatural offence.’ Hence the deletion of this section

would leave a gaping void in the realm of protection of

male children against adult sexual abuse. A particularly

significant litigation in this area had been the prosecu-

tion of Freddy Peat, a European settled in Goa followed

to logical end by Sheela Barse, which had resulted in a

conviction under the provision of Section 377. The case

brought into limelight the internationally instigated and

commercialized sex rackets involving abuse of male chil-

dren on the beaches of Goa.

The concern over the legal lacunae in cases of incest

and child abuse also surfaced before the Delhi High

Court4. A high-ranking government official was

charged with sexually abusing his six- year-old daughter.

The acts included finger penetration and oral sex. The

police refused to charge the father with the offence of

rape and instead registered the complaint under Section

377. A Writ Petition was filed by the mother before the

Delhi High Court to bring the offence under the scope

of Section 376. The present law minister, Aran Jaitey

who appeared for the mother and pleaded for a realistic

interpretation of the rape law (Sections 375 and 376),

urged that when a male penetrates a female with any

part of his body or with any foreign object such as a

stick or a bottle without her consent, it would amount

to rape within the meaning of Section 376.

The court rejected these arguments and held that

insertion of a bottle into the vagina would amount only

to ‘violation of modesty,’ which stipulates a maximum

sentence of only two years! Dismissing the Petition, the

court held, ‘Penal statutes must be construed strictly.

The court must’ ensure that the thing charged is an of-

fence within the plain meaning of the words used and
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must not strain words.’ Only the legislature could ex-

pand the provisions of these sections, the court con-

cluded.

Nothing much came out of the judgement but it

paved the way for advancing the argument of gender

neutrality, a concept devoid of all social reality of sexual

abuse in our country. While suggesting changes in the

law, the judge commented in a casual manner: ‘And if

they really decide to look into it, what about defining

the offence in gender-neutral terms? I think the law re-

form community will have no objection to it.’ He

quoted a passage from an article in a law journal of a

Western university in support of his contentions of gen-

der neutrality: ‘Men who are sexually assaulted shall

have the same protection as female victims and women

who sexually assault men or other women should be li-

able for conviction as conventional rapists.’ This judg-

ment marks a shift in the discourse on rape law

amendment in India with its plea of complete gender

neutrality both for victim and violator. There seems to

be a presumption here that if women can be framed as

violators, then the trauma of rape for women as victims

would be reduced and the stigma attached to the of-

fence would peel off. A strange logic indeed.

law commission recommendations

Ironically this judgement is known less for its views on

gender neutrality and more for paving the way to an

onward journey to the Supreme Court, by the Delhi

based group Sakshi, who had supported the wife in the

KCJ case. The NGO sought the intervention of the

Supreme Court for a direction to the Law Commission

(LC) to frame a law on sexual assault. After much per-

suasion, in the year 2000, in its 172 report, the Law

Commission (LC) recommended changes to the rape

law on the lines of some ‘Western countries’ and made

the law gender neutral. It seemed that the discourse in

the intervening period had moved from partial to com-

plete gender neutrality, inclusive of both, victim and vi-

olator.

The LC report applauded the efforts by Sheela

Barse regarding custodial child sexual abuse of both

male and female children in tourist centers like Goa by

foreign tourists. While defending its stand of gender

neutrality, the Law Commission relied upon the recom-

mendations made by Sakshi, Ifsha (an offshoot of Sak-

shi) and AIDWA (the women’s wing of the CPM) in

this regard.

Two comments of the LC warrant special mention.

While suggesting deletion of Section 377, the only con-

tent left out of its purview was carnal intercourse with

an animal. ‘We say leave these persons to their just

deserts’ is the recommendation. The only arena where

they found it necessary to retain gender specificity, hold

your breath, is marital rape. The reasoning here is, ‘this

may amount to excessive interference with marital rela-

tionship.’ This, despite a long struggle by women’s

groups to give recognition to the offence of rape within

marriage.

the proBlems with 

gender neUtrality

Alarmed with the implications of the LC recommenda-

tions upon vulnerable sections, i.e., women, children

and sexual minorities, a national level meeting was

called in December 2001 to arrive at a consensus on

this issue. It was attended by around 30 groups with

diverse concerns, from across the country. The debate

culminated in a letter to the Law Minister opposing the

principal of gender neutrality. While the response of the

law minister is awaited, the issue today is whether the

overlapping and conflicting interests of the concerned

segments could best be served by a comprehensive law,

or would it be more prudent to address these concerns

severally, and introduce reforms for specific segments

after wider consultations.

As far as the women’s situation is concerned,

throughout the two decades of struggle, neither had a

single case of a reversal of gender roles in the realm of

sexual offence ever surfaced in the Indian context, nor

had it at any time formed part of the discourse. In this

entire history, no one has ever advanced the plea of sex-

ual violation by women. On the contrary what have

surfaced are sexual violations by men not only of

women, but children - both male and female - and other

men. And yet, while addressing this concern, women

have now been posed as offenders, and have been made

culpable for an offence that is far removed from the

ground reality of their social existence.

The premise of gender neutrality has been sup-

ported by the three women’s rights groups who had

been consulted, perhaps by adopting a Western model

where laws have been rendered gender neutral through

active intervention of feminists. Subsequently, this

model has been criticized by feminist legal scholars who

have felt that the equality model has had a detrimental
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impact on women and children. For instance, Martha

Fineman5 has commented that reformers can and often

do create new and even more complex difficulties

through ill-considered strategies which they inevitably

seem to employ when using the law to attempt to con-

struct a more ideal society. The rhetoric of equality de-

fines and confines the reforms. She suggests that in

order to do equity one must move away from ‘equality’

as the grand principle of reform. This would be even

more applicable to Indian settings where the status of

women has declined during the last two decades, and

where there is a marked increase in domestic and public

violence against women. A gender-neutral rape law

would open up avenues for inflicting even greater

trauma and humiliation to an already marginalized sec-

tion, and hence defeat the very purpose of reform. This

premise cannot be introduced on the pretext of safe-

guarding the rights of other marginalized segments.

Mindlessly aping the mistakes committed by West-

ern feminists may not be the ideal solution to the issue

at hand. The concern of women’s groups today is to

widen the definition of rape and to take the offence be-

yond the patriarchal parameters of penovaginal assaults,

which can be brought about without invoking the prin-

ciple of gender neutrality.

changes needed

The engagement of child right groups is not only with

the substantive law, but also with the procedural as-

pects. In order to protect children, the present adver-

sarial system needs to be replaced with an inquisitorial

one, where, to impart justice, judges will have to play a

greater role than the present one of a neutral arbiter.

Children need safety and reassurance, and a congenial

atmosphere in order to be able to depose before a court

of law. A separate law on child sexual abuse may best

serve the interest of children. What needs to be contex-

tualized even here is that the implications of sexual

abuse for minor girls and boys are not the same, as they

are not similarly situated.

The concerns of LGBT groups are pitched at yet

another level. Compared to women’s rights and child

rights groups, they are more recent entrants to this dis-

course. Their existence has been viewed as a moral

threat to the society, and they carry with them notions

of shame, stigma, delinquency and mental illness. Giv-

ing a backhanded recognition to same sex relationships

as a concession in the process of reformulation of rape

laws may not be the best way of raising public con-

sciousness. What is needed is the application of princi-

ples of equality, equal protection under the law and an

assurance of non-discrimination - the fundamental

rights enshrined in our Constitution. The debate must

also address archaic notions of ‘natural’ and ‘unnatural’

sexual behaviour, which then translates into violation

of several fundamental rights, including that of life and

liberty.

In conclusion, though the move to reform rape

laws is in the right direction and is long overdue, unless

it is fine tuned to the specific needs of the concerned

segments, its aspirations will remain at the level of rhet-

oric at best, or result in misery and humiliation at

worst.

— April-May 2002

endnotes
1. Section 377 (IPC) Unnatural Offences - Whoever volun-

tarily has carnal intercourse against the order of nature
with any man, woman or animal, shall be punished with
imprisonment for life, or with imprisonment of either de-
scription for a term which may extend to ten years, and
shall also be liable to fine.
Explanation. - Penetration is sufficient to constitute the
carnal intercourse necessary to the offence described in
this section.

2. S.J. v K.C.J, and Others 62 (1996) Delhi Law Times
563.

3. Martha Albertson Fineman, The Illusion of Equality, The
University of Chicago Press (1999)
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world trade organisation

SECTION 20

Submitting to the WTO
involved removing internal
subsidies, privatising public
utilities, removing every
barrier to unequal trade and
generally aligning national
legislation and policy with
the requirements of western
dominated international
trade. This ambitious
organisation sought to set
itself up over national
governments and
subordinated national
sovereignty to multinational
corporate profit.
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World Bank Unmasked
An Independent People's Tribunal on the World Bank Group in
India held in New Delhi gave the first ever opportunity to affected
people, experts and academics from about 60 grassroots civil society
groups to be heard by a jury of eminent and distinguished retired
judges, social workers and public leaders. 

IPT  on World Bank

We, the twelve jury members, have listened to
four days of testimony and depositions from
September 21 to 24, 2007 by affected peo-
ple, experts and academics from some 60
grassroots, civil society groups and commu-
nities from all over India. The presentations

covered 26 different sectors of economic and social development, rang-
ing in scope from the macro-economic impact of wide ranging eco-
nomic policies to testimonies from representatives of communities said
to have been harmed and impoverished by specific World Bank financed
projects.  Our members include former justices of the Indian Supreme
Court and High Courts, lawyers, writers, scientists, economists, 
religious leaders, and former Indian government officials. We note that
the World Bank Delhi office received an invitation to attend the Tribu-
nal two weeks in advance, but did not wish to participate in the 
proceedings.

"First and foremost, the evidence and depositions we have witnessed presents a disturbing

and shocking picture of increased and needless human suffering since 1991 among hundreds

of millions of India's poorest and most disadvantaged in rural areas and in the cities. It is

clear to us that a significant number of Indian government policies and projects financed and

influenced by the World Bank have contributed directly and/or indirectly to this increased

impoverishment and suffering. All this has taken place while a minority of India's population

that constitutes the middle class and rich has enjoyed the fruits of an economic boom.

"The most disturbing leading indicator for this suffering is the alarming increase in

farmer suicides since the 1990s. From 2001 to 2007 alone, according to the Indian minister

of agriculture, 1,37,000 poor farmers have killed themselves. These deaths are not random

events; the evidence we heard points to increasing financial pressures on farmers all over

India as a result of some or all of the following policies, such as: reduced subsidies from the

centre and states, higher prices for poor farmers for irrigation water, electric power, and seeds;

reduced subsidies for agricultural inputs, reduced access to low interest loans for the poor,

and opening up of the Indian economy to an uneven playing field in international trade in

agricultural commodities. India's farmers must now compete with imports from the heavily
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subsidised farms of the European Union and North

America, at the same time when even the most mea-

gre state assistance for the poorest farmers is reduced.

India was once self-sufficient in food production; its

food security is now dependent on imports. It is clear

to us that major World Bank Economic Restructur-

ing, Structural Adjustment, and Sector Loans have

directly promoted and helped to finance these eco-

nomic policy changes which are a 

disaster for much of India's more than 700 million

rural inhabitants, and most disastrous of all for poor

farmers. 

"Other World Bank loans have promoted the in-

stitution of user fees in the health and education sec-

tors, as well as partial privatisation in these sectors.

Whatever the justification for these policies, we heard

how in practice, they have further disadvantaged the

poor. The Bank is promoting legal and regulatory

changes the main focus of which appears to lessen

the social and environmental compliance burdens for

industry and investors, rather than protect the vul-

nerable livelihoods and environments of India's poor

majority. The net effect of many Bank prescribed pol-

icy "reforms" appears to be the reorientation of the

Indian State priorities from striving to secure a safety

net for the poor and vulnerable to providing a safety

Highlights of the IPT

• Vice Chairman of the Kerala State Planning Board Profes-
sor Prabhat Patnaik in his deposition cited the example
of the Jawaharlal Nehru National Urban Renewal Mission
(JNURM), which is a World Bank designed project. In the
Kerala JNURM project, the state government, he said, was
being forced to accept a conditionality to reduce stamp
duties to 5 percent from the earlier 15-17 percent. To
avail a loan of about Rs.1000 crores, Kerala would lose
up to Rs.7000 crores of government revenue. 

• Vinay Baindur of the Bangalore-based Collaborative for
the Advancement of Studies in Urbanism (CASUMM)
showed evidence of how the Karnataka Economic Restruc-
turing Loan (KERL) resulted in the conversion of a state
government and its economy into a corporatised entity
meant to generate funds for "private sector and enter-
prise development". 'The $250 million loan resulted in
far reaching changes; the closure/privatisation of the
public sector, nearly two lakh permanent employees were
forced to take Voluntary Retirement Scheme (VRS) pay-
ments. The World Bank ordained restructuring process led
to a steep rise in farmer suicides, many of those who
committed suicide did so because they were unable to
pay the arrears in power costs that were suddenly slapped
on them on account of power tariff hikes. "The with-
drawal of subsidies for agriculture led to a sharp rise in
the costs of cultivation", argued Baindur in his deposi-
tion. 

• Jury member and scientist Meher Engineer said that the
World Bank forced inappropriate technology on India
such as incinerators especially damning. "Given the well
researched evidence that I have heard, it is hard to imag-
ine any role for the World Bank in the environment sec-

tor, he said. "The Bank is pro-rich, pro-urban and anti-
environment", he concluded.

• In the 1990s, 20-30 percent of World Bank loans in India
went to the energy sector. Orissa had the dubious dis-
tinction of being the first state to receive World Bank
loans for restructuring the sector. Sreekumar N, from the
Pune-based Prayas Energy Group argued that based on
World Bank advice, Orissa spent upto Rs.306 crores for
foreign consultants, ignoring local expertise. The con-
sultants recommended the privatisation of distribution
and the American firm AES that took over distribution in
the central zone and behaved in a high handed manner
and ultimately left the state in 2001.   

• Nityanand Jayaraman of the Chennai-based Corporate Ac-
countability Desk in his desposition before the jury said,
"The Bank is perpetrating toxic colonialism by funding
discredited and polluting technology interventions". As
evidence he presented cases where the Bank has pro-
moted the setting up of more than 88 Common Effluent
Treatment Plants, more than 90 percent of which were
shown to have failed to meet environmental norms by
the Central Pollution Control Board. 

• Wilfred D' Costa, general secretary of the Indian Social
Action Forum (INSAF) — one of the convening groups of
the IPT — said, The tribunal has been useful since it has
seen a convergence of social movements, unions, acade-
micians, researchers and struggle groups from across the
country. "Our next steps would be to use this platform
to create a broad-based political struggle against neo-
liberalism and work towards an India without institutions
such as the World Bank and the Asian Development
Bank."



net for large domestic and international corporations

and investors. 

"We heard witnesses from the poorest Dalit and

Adivasi communities describe the deterioration for their

communities from poverty to destitution because of

forced displacement caused by World Bank financed

projects. A number of these projects are notorious and

communities have sought redress for years: the Bank's

massive loans for thermal power development in Sin-

grauli in the 1980s displaced many tens of thousands

of poor, who have sought economic rehabilitation and

improvement of toxic environmental conditions, with

no redress from the Bank or its Indian government bor-

rower, NTPC. We heard of the plight of hundreds of

families impoverished by displacement in the Bank fi-

nanced Coal Sector Rehabilitation Project, despite the

claims of a separate Bank Coal Sector Environmental

and Social Mitigation Project. Although the Bank's own

Independent Inspection Panel found in 2002 that Bank

management violated its own environmental and reset-

tlement policies on 37 counts, the Bank management

has taken no effective measures to ameliorate the con-

dition of these families. These examples are only a small

sample of a massive pattern of forcible displacement of

India's poorest and most vulnerable populations for

large-scale natural resources extraction, infrastructure

and urban projects, a number of which have been di-

rectly financed by the Bank. The Bank has announced

its intention to increase its financing of large-scale proj-

ects while at the same time there is disturbing evidence

of its widespread failure to implement its environmental

and social safeguards, as well as indications of inten-

tions to even dilute the effective rigour of these safe-

guards. 

"One of the disturbing impressions we gathered

from the presentations is that the bank seems to have

developed the art of making policies whose safeguards

are only on paper. It has developed a language game in

which words like empowerment actually means disem-

powerment, sustainable means unsustainable, public-

private partnesrship means using the public to promote

the interests of the private.

"It is impossible to do justice in our short prelimi-

nary statement to the volume, scope and intensity of

the scores of depositions, expert presentations, and eye

witness accounts we have heard over the past four days.

The Tribunal will be publishing more detailed accounts,

and we will submit a more detailed set of findings and

recommendations in a few weeks' time.  What emerges

is a picture of an institution whose influence on the eco-

nomic and social policies of the Indian government is

much greater than the amount of its lending might in-

dicate. The Indian government, of course, shares at the

very least equal responsibility for all of the abuses we

have witnessed, indeed a significant number of officials

in key ministries such as finance and planning have ei-

ther worked at the Bank or IMF, or share their assump-

tions and biases. Together all bear considerable

responsibility for wide reaching policies and specific in-

vestments which in the name of growth and develop-

ment have had the cruelest impact on the most

vulnerable groups in our society. 

"We hold the Indian government accountable and

call for changes in these policies. India and the interna-

tional community must join to hold the World Bank ac-

countable for policies and projects that in practice

directly contradict its mandate of alleviating poverty for

the poorest."

— The jury members included: Amit Bhaduri, Meher

Engineer, Ramaswamy Iyer, Alejandro Nadal, Bruce Rich,

Aruna Roy, Arundhati Roy, Justice PB Sawant, SP

Shukla, Sulak Sivaraksa, Justice H Suresh and Justice

Usha.

— November-December 2007
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GATT It? Got It
Bureaucrats who are supposed to guard India’s interest at
international negotiations have repeatedly let the country down.
The senior officials have compromised on national interests at
international forums and got rewarded by the powers-that-be.

krIshna BIr  Chaudhary

“India could cooperate with developed countries on agriculture if they cooperate

with India on non agriculture Market access (naMa) and services.” 

— Union Commerce minister Kamal Nath on 2nd May 2005 at the OECD and G-20

meet in Paris.

From Doha 1995 to Geneva 2004, the 10-year-long
treacherous journey for India as a founder-member of
WTO has proved all enduring and elusive, specially for
its agro-rural sector. The Uruguay round of negotia-
tions preceding Doha declaration has been a sordid saga
of bureaucratic muddle by the Indian negotiators. The

government was misled into signing the Doha Declaration on the dot-
ted lines, compromising national interest that landed India inextricably
trapped into the sinister machination of WTO, having the back up of
super economic giants. Counterpositioning India’s strategy and eco-
nomic interest must be termed as the worst form of bureaucratic im-
propriety which can never be condoned. 

It is not a strange coincidence but a reality that the more they compromised the national

interest, the more they were awarded. Otherwise, how can one explain that Mr Anwar Hoda,

who was special secretary in the ministry of commerce in 1998, and chief negotiator for India

during the Uruguay round, got the plum post of deputy director general, GATT and right

now is serving as member of Planning Commission. Mr A N Verma, secretary in the ministry

of commerce led the delegation to Geneva in April 1989. Taking advantage of the then pre-

vailing political situation, Mr Verma told Mr Montek Singh Ahluwalia, economic advisor to

the Prime Minister, that since dispute settlement mechanism in the new agenda for the

Uruguay had been strengthened, therefore, it should be accepted. Accordingly, as advised by

Mr Ahluwalia, the Prime Minister agreed to accept the new agenda which included IPR,

services, investment and domestic policy related to agriculture. Mr Verma was later promoted

to the rank of  principal secretary to the Prime Minister.  Mr A V Ganeshan who was secretary,

commerce, in December 1993 during the final act of Uruguay round, toe-toed the line of

his predecessor and after retirement he was rewarded as the panel member of the dispute set-

tlement body. Mr Narendra Sawarwal was joint secretary (patent) in the industry department

in the early 1990. A bureaucrat belonging to the same bunch of thought, he was rewarded



with the position of director of Asia Pacific Bureau of

World Intellectual Property Organisation (WIPO). At

the moment, he is enjoying as its senior director. 

Mr Pushpendra Rai, now working as the director

of WIPO, was a joint secretary (patent) in the industry

department in the mid 1990. Likewise, Dr Jaiyia served

as director in the ministry of industries dealing with

patent matters. Now he is enjoying his stint in WIPO.

Mrs Jaishree Watal was a deputy secretary with the min-

istry of commerce during the Uruguay round negotia-

tions. Now she is enjoying her assignation in the WTO.

Media exposure of Mr A E Ahmed, joint secretary in-

dustry department (patent) who did a U turn and com-

promised government’s actual position to support the

WIPO director general’s patent agenda during the

WIPO assembly last year and his questionable role in

the patent amendment bill - 2nd and 3rd amendment

failed him from being rewarded like others.

Before the Uruguay round, only two issues - trades

and goods - were in the agenda for bilateral or multi-

lateral negotiations. But it was the collaborative venture

of these gentlemen which brought various other non-

conventional matters in the Uruguay round agenda.

India and Brazil led the third world in Uruguay round

negotiations during 1986-96. We have seen the angry

outcry and protest against the outrageous and unequal

globalisation through the machination of the WTO.

The stiff resistance put against the Doha declaration in

Montreal by people from across the world will go down

in the annals of our times as the largest human global-

isation of the sort. We call upon the government to

table a while paper in Parliament pertaining to WTO

negotiations. The government should also put stringent

moratorium for at least five years banning all bureau-

crats from joining any pecuniary position anywhere

who are involved in the WTO negotiations.

— June-July 2005
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Treading a Dubious Path
Developing countries are in a vulnerable position.
Food security and livelihoods of millions of farm
families are being mortgaged at the altar of
international trade and development.

devInder sharMa
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The US Trade Representative Rob Portman has as-
sured the Senate Agriculture Committee that he
would insist any new world trade deal provide sub-
stantial new export opportunities to compensate US
farmers for federal subsidy cuts. He was responding
to wary members’ query about the future of Ameri-

can agriculture if the huge farm subsidies were to be cut. 

This statement comes at a time when the G-20 countries have reiterated their unwill-

ingness to ‘go beyond a certain point to open up its agriculture market in the ongoing nego-

tiations under the WTO’. Rhetoric apart, the fact remains that developing countries have

already allowed the richest trading block-Organisation for Economic Cooperation and De-

velopment (OECD) countries -- enough leverage to dump their highly subsidised agricultural

commodities thereby threatening the livelihood security of farmers. 

India and Brazil are not only members of the G-20 group but also the key players in for-

mulating the July Framework 2004, which has now become the basis for further negotiations

in the Doha Development Round. The devil is in the detail. If you read the July Framework

draft carefully, it becomes obvious that the first instalment of a cut in subsidies by 20 percent

is not based on the present level of subsidies but on a much higher level. Paragraph seven of

the Framework for Establishing Modalities in Agriculture (July 31st final draft) says: “As the

first instalment of the overall cut, in the first year and throughout the implementation period,

the sum of all trade-distorting support will not exceed 80 percent of the sum of Final Bound

Total AMS (Aggregate Measurement of Support) plus permitted de minimis plus the Blue

Box at the level determined in paragraph 15. Let me explain. Under the new formula that

July Framework spells out, EU can increase its maximum permitted support level from the

existing Euro 67.16 billion to Euro 103.66 billion. After the 20 percent cut the EU subsidies

will come down to 82.93 billion - much higher than what they were initially supposed to

cut back from. Similarly, the July Framework allows the US subsidies to be raised from the

existing US $ 19.10 billion to US $ 48.8 billion. Even after the 20 percent cut in the first

year of implementation, these trade-distorting subsidies would still be 100 percent higher -

at US $ 39.10 billion.  

This also means that all the efforts made by developing countries to see that trade-dis-

torting Blue Box is removed not only had been nullified but strengthened. This allows the

developed countries to shift a large chunk of its agricultural subsidies (under Amber Box) to

the Blue Box and then subsequently to the ‘Green box’. In other words, the advantage that

the developing countries had gained with the termination of the Peace Clause on Dec 31,

2003 (under which the developing countries could not challenge agricultural subsidies in the

rich countries) has been negated. They will now be confronted by an equally detrimental

Blue Box. 

The EU for instance has Blue Box subsidies to the tune of Euro 22.3 billion. This is a

huge amount, and therefore the framework states: “In cases where a member has placed an

exceptionally large percentage of its trade-distorting support in the Blue Box, some flexibility

will be provided on a basis to be agreed to ensure that such a member is not called upon to

make a wholly disproportionate cut.” EU, therefore, has nothing to worry about cutting the

Blue Box subsidies. 

United States on the other hand is wanting to shift the US $ 180 billion for ten years

that it has provided to farmers under the notorious Farm Bill 2002 (70 percent of this amount



is to be spent in the first three years, before George

Bush goes to elections) to the Blue Box. Since the

WTO will now specify the historical period from which

the Blue Box implementation will begin, it means that

the US can now protect the yearly instalment of its

counter-cyclic payments to farmers. 

If the impact the developing countries have felt

from the free trade liberalisation imposed under the

WTO agreements since Jan 1995 is any indication,

farmers in developing countries have suffered to the

tune of US $ 24 billion a year from agricultural subsi-

dies and protectionism that the rich countries have. Mil-

lions of farmers have lost their livelihoods as a result of

cheaper imports. 

The UN Human Development Report 2005 states

that the developed country support to its agricultural

production now stands at a staggering $ 350 billion or

$ one billion a day. The winners of the annual cycle of

multi-billion dollar subsidies are large-scale farmers,

corporate agri-business interests and landowners.  

As if the massive subsidies are not enough, devel-

oped countries have used high tariffs to successfully

block imports from developing countries. They have

used special safeguards measures (SSG), used only by

38 rich countries so far, to restrict imports from devel-

oping countries. Developed countries took advantage

of this flexibility by reserving the right to use the SSG

for a large number of products: Canada reserves the

right to use SSG for 150 tariff lines, the EU for 539

tariff lines, Japan for 121 tariff lines, the US for 189

tariff lines, and Switzerland for 961 tariff lines. On the

other hand, only 22 developing countries can use SSG.

These SSG measures remain under negotiations, which

means, these will continue for quite some time. 

The question of market access assumes importance

in the light of the special and differential treatment, spe-

cial safeguard measures and the domestic support (in-

cluding Green Box subsidies) remaining intact in the

developed countries. Using a tiered formula, the devel-

oped countries have managed to seek overall tariff re-

ductions from bound rates and aims at “substantial

improvements in market access will be achieved for all
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Subsidy Cut An Eyewash 

In mid-October, the US and EU had made offers for reducing
their agricultural subsidies.  At the face of it, the proposals
look very promising. After all, the US had offered to cut its
ceiling on trade-distorting subsidies by 60 per cent prompting
the EU to reciprocate the gesture with an assurance of 70 per
cent reduction in the same category. To remove confusion, let
me clarify here that the US and EU proposal does not mean
reduction in farm subsidies by 60 to 70 per cent but a 
reduction in the ‘ceiling’ on trade-distorting subsidies. As far
as the overall reduction is concerned, it does not translate
into more than two per cent of the domestic support 
being provided. These promised cuts however are based on an
expectation that developing countries will open up their mar-
kets still further. 
In reality, what the US Trade Representative Robert Portman
and the EU Trade Commissioner Peter Mandelson have pro-
posed is a merely an eye wash. It is perhaps the biggest hoax
that the two countries have played before the 148-country
theatre. The ‘Five-Interested Parties (FIP) countries, of which
India is a member, have rejected these proposals and the

deadlock of agricultural negotiations continues. 
The US proposal, for instance, will only bring down the level
of support by a figure that is less than a statistical error -
down from $ 74.7 billion it spent last year to $ 73.1 billion.
For the EU, it does not mean any reduction in the existing
farm support to its farmers. 
The clever manipulation is the outcome of an economic 
jugglery that hides more than what it reveals. It is all 
the handiwork of trade negotiators who continue to befool
the world with faulty images of projected growth 
outcomes. All that has been done is to move the subsidies
from one box to another - from the trade-distorting ‘amber
box’ to ‘blue box’ and subsequently to the ‘green box’ - where
all the direct payments to farmers are locked. The huge
counter-cyclic payments under the Farm Bill 2002, equalling
$ 180 billion, have for instance been shifted from the ‘amber
box’ and placed under the ‘blue box’. With the definition 
of the ‘blue box’ now revised under the July Framework 
2004, the US farmers (read agribusiness corporations) have
nothing to fear.



products.” The only defence that the developing coun-

tries have been allowed is to bring some of these prod-

ucts under ‘special product’ category. This ‘benevolence’

is no justification for the developing countries to re-

joice. 

The fact is that the developed countries have also

been allowed the same provisions, which means that

they can term some crucial commodities as sensitive

and thereby deny market access.  For instance, the US,

EU, Japan and Canada maintain tariff peaks of 350 to

900 percent on food products such as sugar, rice, dairy

products, meat, fruits, vegetables and fish, which can

be easily brought under the category of ‘sensitive’ and

some 25-40 of the sensitive tariff lines under the tariff

rate quota can be easily protected under this category. 

In any case, let us not forget that a country like

India cultivates some 250 different crops a year whereas

Europe does not grow more than 25. For India, there-

fore to say that areca nut is not a sensitive product

would mean destroying the livelihood of thousands of

farmers cultivating areca nut, from cheaper imports.

For Europe getting a score of crops protected under

‘sensitive’ and ‘special products’ will be justified. But to

expect WTO to accord ‘special product’ status to 

over 200 crops from India would be asking for the 

impossible.     
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India Reaps a Bitter Harvest

With the massive farm subsidies in the OECD countries remain-
ing intact, in one form or the other, India was forced to lower
its tariffs and remove all quantitative restriction by April
2001. The result is that imports of agricultural commodities
have multiplied over the years. In the post-globalisation pe-
riod, between 1996-97 and 2003-04, imports have increased
270 percent by volume and 300 per cent in value terms. For
an agrarian economy, importing food is like importing unem-
ployment. 
Coconut prices had crashed, rubber prices have plummeted
and coffee prices have declined. Even spices have not 
been spared, with pepper prices falling steeply. The travails
of plantation sector in Kerala alone in the era of globalisation
symbolize the tragedy of an unjust trade regime. Over a 
million people depend on tea plantations for their living. Out
of 32 tea factories functioning in one of the popular tea 
growing regions -- Peermade taluk -- 18 have pulled down 
the shutters. Another 13 tea estates have been abandoned 
by their owners, leaving some 30,000 workersjobless in 
High Ranges alone. 
Kerala is not alone. The destructive fallout from the emerging
global trade paradigm is being felt all over the country,
though not in the same magnitude. Not only tea, coffee plan-
tations have laid off over 25 per cent of the workers in the
southern provinces of Karnataka and Tamil Nadu. More than
63 per cent of edible oils worth US $ 3.2 billion a year are
now imported. Ten years back, India was almost self-sufficient

in oilseeds production. Lowering of tariffs has forced farmers
to abandon oilseeds cultivation. 
In 1999-2000, India imported over 130,000 tonnes of Euro-
pean Union’s highly subsidized skimmed milk powder. This was
the result of Euro 5 million export subsidies that were pro-
vided, approximately 10,000 times the annual income of a
small-scale milk producer. Butter export subsidy paid by the
EU, for instance, is currently at a five-year high and butter
export refunds have risen to an equivalent of 60 per cent of
the EU market price. Consequently, butter oil import into India
has grown at an average rate of 7.7 per cent annually. This
trend has already had a dampening effect on prices of ghee
in the domestic market. Ironically, India is the biggest pro-
ducer of milk in the world, and does not provide any subsidy
for the dairy sector.  
India is also one of the biggest producers of vegetables in the
world. While nearly 40 per cent of the vegetables produced in
the country rot because of post-harvest mismanagement, the
import of vegetables has almost doubled in just one year -
from Rs 92.8 million in 2001-02 to Rs 171 million in 2002-
03. The imports had crossed 2.7 million tonnes valued at Rs
480 million in 2003-04. Ironically what is being imported -
peas, potato, garlic, cashew, dates, and gherkins – are crops
in which the country is surplus and has a comparative advan-
tage. But while the Indian exports are rejected on account on
non-tariff barriers, the imports of vegetables continue to flood
the market.



Subsidising the Richest of the Rich

Britain’s Queen Elizabeth II is not a farmer, but she is
amongst the highest recipient of agricultural subsidies. In
2003-04, she received nearly Rs six crore in farm payments.
Her son and heir apparent to the British throne, Prince
Charles, received more than Rs 2.2 crore as agricultural sup-
port for his personal estate, the Duchy of Cornwall, and the
Duchy’s Home Farm.
The Royal Family in Britain is not the only beneficiary of state
farm support. In 2003, Prince Joakim of Denmark received
subsidies worth Rs one crore for his Schackenborg estate in
South Jutland. Prince Albert, the ruler of Monaco, received Rs
1.5 crore as agriculture subsidies last year.
At a time when the WTO is grappling with the contentious
issue of mammoth agricultural subsidies being provided to
farmers and agri-business corporations in the rich and devel-
oped countries, it becomes apparent why these countries are
unable to do away with agricultural subsidies. Not only roy-
alty, but a long list of who’s who has been the beneficiary of
agricultural subsidies and therefore the growing resistance to
any significant reduction measures. 
The richest man in the United Kingdom, the Duke of Westmin-
ster, who owns about 55,000 hectares of farm estates, re-
ceived a subsidy of Rs 2.2 crore as direct payments in
2003-04, and in addition gets Rs 2.5 crore a year for the 1,200
dairy cows he keeps. Under the Common Agricultural Policy
(CAP) reforms. His subsidy entitlement will remain intact ex-
cept that the subsidy he receives for the cows will now be
shifted to the grasslands that he maintains. In the United
States, the recipients of the 2001 federal agricultural support
included Ted Turner and David Rockefeller. 
If royalty topped the list how could the politicians lag behind.
Marita Wiggerthale, a German researcher and activist, in a
paper titled What’s wrong with EU agricultural subsidies?’ re-
vealed that in Denmark alone, four of the 18 ministers (or
their spouses) received agricultural subsidy from the European
Union. Among the recipients for 2003 were the minister for
food, agriculture and fisheries, Mariann Fischer Boel, who re-
ceived a total of Rs 2.2 crore; minister for education, Ulla
Tornes (Rs 3 crore); and the minister for finance, Thor Pe-
tersen (Rs 80 lakh). In the Netherlands, minister for agricul-
ture, Cees Veerman, received in 2004 equal to Rs 90 lakh in
subsidies. 
Among the Danish parliamentarians, a sizeable number, mostly
from the Danish Liberal-Democratic Party, received farm sub-

sidy payments. The list includes: Jens Kirk (Rs 1.25 crore) and
Jens Vibjerg (Rs 50 lakh). More significantly, Niels Busk Si-
monsen, a veteran liberal-democratic member of the European
Parliament, received a generous subsidy of Rs 1.75 crore, in
addition to his annual salary. There are in total 109 people
and institutes/organisations in Denmark, who continue to re-
ceive more than Rs 75 lakh in annual agricultural payments. 
Agricultural subsidies are also being shelled out for research
and development. Much of this research funding is of course
helping countries like Denmark in exporting education to the
developing countries as part of the bilateral trade agreements.
The Danish Institute of Agricultural Sciences, for instance, re-
ceives an annual subsidy of Rs 730-crore. In 2003, the Danish
Agricultural Centre for Advisory Services received Rs 22-crore.
Interestingly, its Board members (including Peter Gaeelke,
Henrik Hoegh and Chairman of the Board Gert Karkov) collec-
tively received Rs seven crore as subsidy the same year.
In Spain, 300 families pocket bulk of the farm support, each
getting more than Rs 1.62 crore. Of these, just seven big play-
ers manage to grab a subsidy of Rs 3.07 lakh every day. 
It certainly is an unequal world, and perhaps the most glaring
of all the world’s inequalities is the manner in which the cattle
in the rich countries are pampered at the cost of several hun-
dred million farmers in the developing world. When I first
compared the life of the western cow with that of the devel-
oping country farmer, I didn’t realise that this would hit the
sensibilities of at least some of the economists and policy
makers. It has now been worked out that the Europe provides
a daily subsidy of Rs 120 per cow, and Japan provides three
times more at Rs 345, whereas half of India’s 60-crore farming
families survive on less than Rs 80 a day. 
It is essentially because of these subsidies that in many of
the high-income developed countries, part of the richest trad-
ing block – Organisation for Economic Cooperation and De-
velopment (OECD) – the average farm household income is
higher than the average household incomes. In the Nether-
lands, for instance, the average farm family income is almost
275 per cent of average household income, 175 per cent in
Denmark, 160 per cent in France, and 110 per cent in the
United States and Japan. In India, agriculture continues to
be negatively taxed and therefore more than 40 per cent of
the farming population appears keen to abandon agriculture
in search of menial jobs in the urban centres. Farmers occupy
the lowest rung in national income chart, only to be outdone
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by the landless agricultural workers. There are only 25,000
cotton growers in America, who collectively get a subsidy of
Rs 48.2 crore every day. US provide a total subsidy equivalent
of Rs 234,564 crores under the ‘green box’ every year. 
Like in India, where bulk of the farm subsidies (all in the form
of cheaper inputs) are cornered by big farmers’, small farmers
do not benefit from the huge agricultural support -- equiva-
lent to Rs 5000-crores a day (or Rs 1825,000 crores every
year) -- the industrialised countries provide. In Europe, only
2000 big farmers receive a subsidy amount that exceeds Rs
27.5 lakh a year. These big farmers only constitute 0.4 per
cent of the farming population. And yet, when the European
Commission proposed to cap the maximum limit of direct 
payments at a figure that is still six times higher -- Rs 1.65
crore a year -- in what is called as single farm payments, 
it was met with such a stiff resistance that the proposal 
had to be withdrawn. 
Nearly 65 per cent of the European farmers receive an annual
subsidy of less than Rs 2.75 lakh. These are the small farmers
who are unable to sustain themselves. These are the farmers
who are gradually leaving agriculture. In Europe it has been
estimated that one farmer quits agriculture every minute.   
The real beneficiaries of the agricultural subsidies in the de-
veloped countries are therefore not the small farmers. Approx-
imately 80 per cent of the entire subsidy for agriculture goes
to the agri-business companies (or big farmers). The sugar
giant, Tate& Lyle, received a subsidy of Rs 1849 crore in 2003-

04. Arla Foods of Denmark received a subsidy of Rs 940-crore
in 2003, In UK alone, multinational Nestle receives an annual
subsidy of Rs 92-crore. Danish Crown of Denmark received Rs
86.82 crore, 136 dairy companies in Germany receive an ex-
port subsidy of Rs 358 crore. The list is endless. 
Despite such huge state support going into the hands of the
bold and beautiful, and the agribusiness corporations and that
too in the name of farmers, the fact remains that the devel-
oped countries are making no sincere effort to cut down such
a wasteful expenditure that harms farming in the Third World.
Still worse, it treats these subsidies (much of it goes as direct
payments and into the ‘green box’) as non trade-distorting
and therefore excluded from any reduction commitments. But
since these subsidies do not go to small farmers, the devel-
oping countries need to seek complete removal of these sub-
sidies before providing any more market access. Developing
countries should ask for: 
w agricultural subsidies to be classified under two cate-

gories: one which benefits small farmers and the re-
maining which goes to agri-business companies and
the big farmers/landowners.

w Since 20 per cent of the Rs 5,000-crore farm subsidy
being doled out every day only benefit genuine small
farmers, the remaining 80 per cent subsidies need to be
outrightly scrapped before proceeding any further on
agriculture negotiations.

It was, therefore, obvious that both EU and US

were not going to make any substantial cuts in domestic

support. Nor have they agreed to frontload the export

subsidies. The framework agreement is ambiguous on

the reduction commitments in export subsidies. All it

says is that the export subsidies should go but does not

specify any period. Even though the G-20 has asked for

a five-year period, all indications point to the export

subsidies not being removed before 2015 or 2017. In

simple words, developing countries allowed the devel-

oped countries to go on with export subsidies for an-

other ten to 12 years. 

With both the domestic support and the export

subsidies remaining intact, what benefit will the devel-

oping countries derive from the July Framework? Why

was G-20 and G-33, therefore, in a great hurry to agree

to the July Framework when there was no desperation

to sign on the dotted line? 

Developing countries are clearly in a vulnerable po-

sition. They have no one to blame but themselves. Food

security and livelihoods of millions of farm families are

being mortgaged at the altar of international trade and

development. Any further movement in the ongoing

negotiations of the Doha Development Agenda should

be targeted only at disciplining the agricultural subsi-

dies. To make a meaningful cut in domestic support,

and thereby putting agricultural negotiations back on

the track, developing countries must insist on: 



Agricultural subsidies to be classified under two

categories: one which benefits small farmers and the re-

maining which goes to agri-business companies and the

big farmers/landowners. Since 20 percent of the US $

1billion farm subsidy being doled out every day only

benefits genuine small farmers, the remaining 80 per

cent subsidies need to be out rightly scrapped before

proceeding any further on agriculture negotiations. 

Unless the July Framework is reopened and rene-

gotiated, developing country agriculture and food se-

curity cannot be safeguarded. Developing countries,

therefore, must demand for renegotiating or ignoring

the July Framework as a pre-condition for any move-

ment forward.  

On top of it, developing countries need to intro-

duce a new issue - insist on a Multi-lateral agreement

against hunger. At present, WTO treats hunger and

poverty as non-trade concerns. However, free trade has

had tremendous impact on acerbating hunger by de-

stroying livelihoods with cheaper imports. With right

to food as the underlying principle, there is an imme-

diate need to ensure that trade does not add to poverty,

hunger and malnutrition.   

The developing countries must keep the funda-

mental issue of food security, livelihood security and the

acerbating hunger in the developing countries in focus

before agreeing on any commitment on opening up

their markets. Failure to do so will only result in a po-

litical backlash, the outcome of which would be detri-

mental to the multilateral trade regime.      

–Special Issue 2005
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Talks in Trouble?
Ten years of WTO have made it amply clear that developed
countries have not honoured their own stated commitments
while predicted gains to the developing countries have
proved to be empty promises. A consensus being forced is
not only biased, but also threatening lives and livelihoods of
millions in the third world. As the negotiations enter the
most dangerous phase in Hong Kong, civil socieity groups
across the globe should join hands to derail the Ministerial
and cripple the WTO.

Walden Bello
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Civil society groups that regard the coming WTO
Ministerial in Hong Kong as condemned to produc-
ing a deal that can only be detrimental to the inter-
ests of developing countries were cheered by the
failure of the World Trade Organisation (WTO)
General Council meeting in late July to arrive at

substantive agreements on any of the critical areas of negotiations: agri-
culture, non-agricultural products, and services. 

Indeed, most observers, including the media, have largely characterised the inability to

produce the “July Approximations” as a significant setback to securing a successful ministerial

in Hong Kong in December. The statements of key WTO players appear to lend weight to

this. Outgoing Director General Supachai Panitchpakdi’s remark that the state of the talks

was “disappointing but not disastrous” was taken by some to be, in fact, a rather euphemistic

assessment to mask a really gloomy state of affairs. So was the statement of General Council

Chairperson Ambassador Amina Mohamad of Kenya that “there is not a ‘crisis’ in the nego-

tiations - we need not press the panic button.”

One has the strong suspicion, however, that these statements are less descriptions of the

actual state of play of the negotiations than rhetorical exhortations to spur delegates to hurry

up in what is, in fact, a process that has gone beyond stalemate.

It is certainly a relief that the July Approximations could not be put together. But how

much of a setback was it? Are the delegations, in fact, really that far apart at this point? 

Certainly, in the areas of interest to developing countries, such as Special and Differential

Treatment (SDT) and implementation, there has been hardly any movement. Special and

differential treatment, for instance, can’t move because of the European Union’s  intransigent

position that any progress in the talks is contingent on agreement from the developing coun-

try bloc that the more advanced developing economies such as India and China must be grad-

uated from the ranks of those qualified for SDT treatment. Most developing countries see

this as mainly a feint to divide them against one another in order to eliminate SDT as an op-

erative principle in WTO.

Mode 4: a dealMaker

But there is worrisome movement in the other areas, those in which developed countries

have a lot of interest. Take services. Much has been made recently about developing country

resistance to the European Union’s proposal of “benchmarking” - that is, to create quantita-

tive and qualitative criteria of genuine and significant market opening that services requests

would have to meet to be valid offers. Yet the numbers seem to be telling a different story

about developing country positions. There are now some 70 initial offers representing 95

member countries and around 30 revised offers on the table-certainly a big leap from the 47

countries that had made offers at the beginning of this year. Developed country governments

have been dismissive, saying that a substantial number of these offers were not significant in

terms of significant market openings, but that is largely a negotiating ploy. What is more

likely is that some of the developing countries making offers are saying they want to deal,

but they won’t really show their cards until the developed countries make serious gestures,

such as on the so-called Mode 4 of the General Agreement on Trade in Services (GATS),

which pertains to the movement of natural persons. 



For instance, India, a significant exporter of labour

to northern countries, apparently sees Mode 4 as the

centrepiece of its overall negotiating strategy, and Mode

4 concessions by the EU and United States in the form

of more liberal entry and stay of skilled labour are likely

to make the government more pliable in the negotia-

tions in agriculture and industrial tariffs. As Focus on

the Global South analyst Benny Kuruvilla notes,

“India’s demands on Mode 4 are actually quite tame -

it’s happy if US binds its existing commitments in the

H-1 B working visa category. There is a real danger that

US might hold on for a while, then give in, at which

point India will only be to happy to compromise on

other issues.” 

But India is not the only country with an inordi-

nate interest in Mode 4 liberalisation. Other significant

labour exporting countries such as the Philippines and

Bangladesh see Mode 4 concessions by US and EU as

important and with likely implications on their posi-

tions on other issues.

The US official line at this point is that it does not

have much flexibility when it comes to Mode 4, a state-

ment that is partly meant for domestic consumption

owing to strong anti-immigrant sentiment in the coun-

try. But this is largely a negotiating position since, as

services expert Tony Clarke of Polaris Institute puts it,

“...there’s no question that the US and EU want to op-

erationalise Mode 4 because of the interest of their

client corporations to maximise cheap labour opportu-

nities. Indeed, the US Coalition of Service Industries is

lobbying Washington hard to liberalise the entry of

skilled labour. For all these reasons, warns Clarke,

“Mode 4 could turn out to be either the ‘dealmaker’ or

the ‘dealbreaker.”

no MoveMenT In naMa?

Is there really no movement in the area of Non-Agri-

cultural Market Access (NAMA)? Again, as in services,

on the surface the negotiations appear to have been

marked by loud disagreements over formulas for tariff

cuts, the issue of binding tariffs, and the application of

the principles of less than full reciprocity and special and

differential treatment. However, if we look more

closely, there are disturbing signs of a convergence oc-

curring:

w despite much initial grumbling after the 2004

July Framework deal, the developing countries

have accepted the “Derbez text”, which they re-

jected in Cancun, as the basis of negotiations, as

proposed by the Framework;

w there is now consensus on a non-linear Swiss or

Swiss-like formula for tariff reduction, which

would apply to all products and subject higher

tariffs to greater proportional cuts than lower

tariffs, thus disadvantaging many developing

countries, which maintain relatively higher tariffs

on many key industrial goods than developed

countries. A Uruguay Round formula, which

would stipulate an average tariff cut across in-

dustry but leave it up to national authorities to

determine the rate for particular products, is not

even in discussion, although developing coun-

tries, confronted with a choice, would see it as

less objectionable than the Swiss formula.

The developed countries have been notably unsym-

pathetic to developing country positions that would

preserve a significant degree of industrial protection by

appealing to the principles of “less than full reciprocity”

and “special and differential treatment” owing to dif-

ferent stages of economic development. Thus the de-

veloping countries have been forced to increasingly

narrow their defensive tactics mainly to proposing the

best non-linear formula that would reduce, rather than

substantially avoid, the impact of a comprehensive lib-

eralisation of industry. The latest formula to emerge is

the so-called Pakistani “compromise” which would fac-

tor into the formula the average bound tariff rate, then

run a co-efficient of six for developed countries and 30

for developing countries. This would, according to the

Pakistani proponents, significantly bring down product

tariffs for everybody (a developed country concern),

harmonise tariffs within each grouping (a WTO objec-

tive), and still preserve at least some of the difference

in average tariff levels between the developed and de-

veloping country groupings (a developing country con-

cern).

Some developing countries, of course, continue to

hold that, aside from the tariff cutting formula, the less

than full reciprocity and SDT principles should also de-

termine the rate of tariff liberalisation for developing

countries, but it seems that the momentum now is to-

wards coming to a consensus on the coefficients of a

formula. It is likely that the Pakistani proposal,which

nobody rejected outright, though some industrialised

countries like US complained that the gap between the

co-efficients for developed and developing countries
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were too wide-or something like it the very basis of

NAMA talks. As an analyst who has followed the

NAMA negotiations closely reports, “According to

some people in Geneva, the Pakistani proposal has

made it more likely that the negotiations will now be

only about different coefficients within a simple Swiss

formula, not other types of formula or broader alterna-

tives. This would bring everyone closer to an agree-

ment, but still there would be much to negotiate, since

developing countries would be calling for much greater

difference between co-efficients than the US and EU

would like to allow.” In any event, it was more than just

spin when US Deputy Trade Representative Peter All-

geier issued the following upbeat statement on July 28:

“The path ahead on NAMA is much clearer, given the

work that has been done in the past several weeks...sev-

eral constructive ideas are on the table. There have been

signals of flexibility from all sides about finding the

right formula and the use of co-efficients to realise real

market access opportunities. We need quickly in Sep-

tember to turn these signals of convergence into com-

promises that work for all.” 

dIsquIeTIng develoPMenTs

Agriculture, however, is the key to either progress or

unravelling. Without movement in the agricultural ne-

gotiations, movement in the other areas won’t translate

into a successful liberalisation package in Hong Kong. 

On domestic subsidies - one of the Agreement of

Agriculture’s three “pillars,” along with export compe-

tition and market access there is hardly any movement.

Efforts to reform the “Blue Box” “and “Green Box,”

which refer to categories of production subsidies ex-

empted from cuts under AoA, have failed owing to op-

position from EU and US. The US is, in fact, seeking

to expand the “Blue Box” to accommodate a consider-

able portion of the $190 billion in subsidies legislated

under the US Farm Bill of 2002. This has given EU

Trade Commissioner Peter Mandelson an opportunity

to seize the high ground with his position that the US

should take the initiative in cutting subsidies since al-

though the level of farm support is currently higher in

the EU, it is falling while that of the US is “unre-

formed” and “rising as a result of President Bush’s farm

bill and of course unreformed.” But this is case of the

pot calling the kettle black since the EU has no inten-

tion of reducing its own subsidies channelled though

either the Blue Box or the Green Box.

Other troublesome issues remain unresolved,

among them the Group of 33’s demand for a positive

list of “Special Products” (SPs) or commodities that

would be exempted from significant tariff reduction and

its proposal for “Special Safeguard Mechanisms”

(SSMs) that would allow developing countries to raise

tariffs to protect themselves from dumping. Unfortu-

nately, however, there is movement in the two other pil-

lars of the negotiations: export competition and market

access.

On the export competition “pillar” of the negotia-

tions, the key outstanding issue for many countries is

the date and schedule of the EU’s promised phase out

of its export subsidies - an item with ominous possibil-

ities, as we shall show below.

Moreover, at the WTO “mini-ministerial” meeting

in Dalian, China, on July 12-13, the Group of 20 de-

veloping countries tabled a proposal that has struck

some as providing the basis for a breakthrough in the

market access area of agricultural liberalisation. The G-

20 proposal would divide the countries of the world

into five bands, with each band assigned different rates

of tariff liberalisation. All products in every band would

be subjected to uniform rates of reduction, but products

in the higher bands, meaning products with higher ini-

tial tariffs, would be subjected to higher rates than those

in the lower bands. In addition, tariffs would be capped

at 150 percent for developing countries and at 100 per

cent for developed countries.

Coming out of the Dalian meeting, the new US

Trade Representative Robert Portman said, “We have a

framework.” This was echoed by EU Agriculture Com-

missioner Mariann Fischer Boll who called the proposal

a “good basis for further work,” though she added that

the EU would favour only three bands. The framework

is now likely to be adopted once the negotiations re-

sume in early September, with the debate shifting from

modalities to who belongs to which band and the rates

of tariff reduction for each band.

In short, despite the stalemate on domestic subsi-

dies, there is worrisome movement on two of the three

pillars of the agricultural negotiations, and this could

give momentum not only to the unresolved issues in

the agriculture negotiations but it could also open up

the path to agreement in the other negotiating areas of

NAMA and services.
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The laMy FaCTor

What could make the difference in accelerating the ne-

gotiations is the “Lamy factor.” The incoming Director

General is known as a consummate negotiator. He is

also a very skilled politician who, on his way to the

WTO’s top post, forged a North-South alliance that

split the Southern camp and left his three rivals, all from

the developing world, in the dust. Indeed, the sense is

widespread in Geneva, even among developing country

delegations, that Lamy, formerly the EU’s Trade Com-

missioner, is the rightful heir to the throne. His backers

extend from Brussels to Washington to the Least De-

veloped Countries (LDCs). He has good rapport with

influential NGOs, with Oxfam GB’s Barbara Stocking

praising him as the key person in the EU’s “Everything

but Arms” (EBA) initiative, which accorded duty free

entry to agricultural products from the LDCs.  For oth-

ers, Lamy is really a skilled manipulator ultimately re-

sponding to the interests of the EU and the developed

North while projecting sympathy for developing coun-

tries. The EBA illustrates this: It has a long phase-in

period, up till 2009, for key exports such as rice, ba-

nanas, and sugar; it is subject to permanent review; it

applies only to agricultural products, thereby limiting

incentives and capacity for diversification/industrialisa-

tion. It is testimony to Lamy’s negotiating and public

relations skills that he has been able to sell a dodgy deal

to many LDC governments as a substantive victory and

to get some northern NGO’s to blame the European

farm lobbies instead of him for its restrictive elements.

In any case, Lamy knows the fissures among the

developing country bloc, for instance among the G-20,

G-33, and the LDCs, and he will not hesitate to exploit

these to push through a comprehensive agreement. And

he also knows the NGO world, and how to split what

the WTO Secretariat has marked off as the “reformists”

from those it regards as the “radicals.” What’s more,

he’s a man with a mission: Cancun for him was a failure

and a humiliation: He will be seeking to reverse the

outcome in Hong Kong.

nIghTMare sCenarIo

What could be the scenario leading up to a successful

ministerial? 

How about this: In the lead up to the October

General Council meeting, EU Trade Commissioner

Mandelson announces one day a schedule for the phase

out of the EU’s export subsidies. The announcement is

not unrelated to a notice by USTR Portman’s statement

at a press conference that it is “open” to placing still un-

specified disciplines on its food aid and export credits,

two channels of export subsidisation of great concern

to the EU. This “October Surprise” is not at all far-

fetched in the view of some analysts. According to

Geneva-based activist Jacques Chai Chomthongdi of

Focus on the Global South, “I think they [the Euro-

peans] already have a date, and it’s only a question of

choosing the time when the statement has the biggest

effect.” 

Indeed, the announcement--though it is a date far

into the future like 2015 that is accompanied by some

fine print conditions has a dramatic impact, creating

tremendous pressure on the developing countries to

come to a compromise in the market access negotia-

tions. It makes Brazil happy since its bottom line in the

talks is the elimination of the EU’s export subsidies.

Moreover, mired in a corruption scandal at home, the

Lula government clutches at this development to trum-

pet what is really a concession to Brazilian agribusiness

as a triumph for the people of Brazil. In any case, the

impact of the announcement is to discourage Brazil

from aggressively bargaining in other negotiating areas.

Hardly is the impact of this move absorbed, when

Lamy announces that the EU and US have decided to

make some slight concessions liberalising entry and stay

for skilled labour from the developing world. Desperate

for a victory it can brandish at home, the Indian gov-

ernment convinces itself its central concern is met and

this affects its posture in the other areas of negotiations.

Deprived of aggressive activity-though not rhetorical

posturing - on the part of their two key leaders, devel-

oping countries retreat to a more acquiescent attitude

in the negotiations. 

A critical mass of countries come up with “better

quality” offers in the services negotiations, NAMA ne-

gotiations speed up, based on the Pakistani proposal,

and the agriculture market access discussions near com-

pletion. The US-EU wrangle on Blue Box and Green

Box subsidies continues for some time, but the two

sides are reminded by Lamy that they would not want

a repeat of Seattle, where the EU-US divide on the

same issue was one of the factors that unravelled the

third ministerial in 1999. The two sides agree on a face-

saving formula consisting of placing weak caps on some

minor subsidy payments channelled through the Blue

Box and Amber Box. In other words, there is no change
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in the status quo in the domestic subsidy pillar. This

means massive dumping on developing country mar-

kets continues.

At the General Council meeting on 19-20 October,

Lamy announces that substantial agreement has been

reached in agriculture, NAMA, and services. The Gen-

eral Council comes up with a consensus statement af-

firming the key points of agreement in these areas that

would serve as the draft of the Ministerial Declaration

for Hong Kong. Lamy says it’s only mopping up oper-

ations that remain - that is, sewing up agreements on

the less controversial items, such as sensitive products,

special products, special safeguard mechanism, state

trading enterprises, food aid, special and differential

treatment, and implementation. 

By early December, developing countries have

been herded into unfair agreements on the so-called

residual issues, with Lamy telling the G-33 and NGOs

that a toothless agreement on SPs and SSMs, which also

allows the EU and the US to maintain “sensitive prod-

ucts” exempt from significant tariff cuts, is the best they

can get given the circumstances, and the big trading

powers orchestrating a campaign to paint developing

country holdouts as obstructing efforts to achieve a

prosperous world economy, like they did in the lead-up

to the Doha Ministerial in November 2001. 

A virtually unbracketed statement goes to the

Hong Kong ministerial, and Lamy triumphantly an-

nounces that while a number of matters need to be ti-

died up, the Doha Round is practically concluded, and

asserts that the world must embark on a new round of

even deeper and more comprehensive liberalisation.

The Challenge To CIvIl soCIeTy

This scenario or something similar to it is not far-

fetched, in our view, since the pressures on everyone to

come to deal are enormous and no one wants to be

blamed for another Seattle or Cancun-type collapse. As

the representative of a key Geneva-based NGO puts it:

“My overall sense is...we are probably not so far away

from a deal, but not necessarily because all is solved yet,

but because key countries want to make a deal, end the

round as quickly as possible, knowing it will be very

“low ambition”...No member, no group seems ready to

go for a total opposition, a halting-the-round type of

approach.”

As this statement implies, the only real block to a

raw deal for developing countries is civil society. Instead

of lamenting, as some international NGO’s have, the

“lack of progress in the talks,” global civil society in the

next few weeks should step up the pressure on devel-

oping country governments not to cave in to pressures

or to sign up to processes that will drastically reduce

their policy space. 

CITIzen Pressure Is 

deCIsIve aT ThIs PoInT 

The period beginning mid-August then must be a pe-

riod of intense lobbying that continually hammers

home the point that the negotiating frameworks set by

the July 24 Framework Agreement are so narrow that

they cannot but produce proposals such as the G-20

Proposal on agricultural market access and the Pakistani

proposal in NAMA, both of which essentially foreclose

development under the guise of achieving compro-

mises.Developing country governments should be

brought back to the basics: that the July Framework

eliminated practically all developmental space in all the

areas being negotiated. Government representatives

must be constantly reminded that no deal is better than

a bad deal, and that all that confronts them in all the

negotiating areas are deals that range from bad to

worst. The G-33 countries must be pushed to act more

aggressively and demand that getting a fair deal on SPs

and SSMs must be front and centre in the agriculture

negotiations, not treated as a secondary concern, and

that they must oppose all efforts to tie this demand to

the EU’s counter-demand for some of its commodities

to be listed as “sensitive products” exempt from signif-

icant tariff reduction.

Governments must be convinced that, at a mini-

mum, they should seek the freezing of the talks on

NAMA because any agreement at this point would have

destructive deindustrialisation impacts. It should be

pointed out that they have a good basis to argue this:

the current round’s agenda a agreed upon in Doha did

not put as a priority an agreement on NAMA.

Governments must be lobbied against accepting

Mode 4 concessions that liberalise only skilled labour

and be made to realise that that liberalisation of services

in return for Mode 4 concessions is a very bad exchange

indeed. They must be shorn of the illusion that Mode

4 promises some relief for their unemployment prob-

lems since the EU and US will likely liberalize entry

only for the most highly skilled professional workers,

and this will only worsen their brain drain. They must
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already be warned that a strategically timed announce-

ment of a schedule for the phase-out of export subsidies

will be made by the EU, but this should not serve as a

cause for them to stampede towards a bad consensus in

agriculture and elsewhere.

The more pressure from below is brought to bear

on governments, the more complex the negotiations

become, the more difficult it is to achieve consensus,

and the greater the possibility of derailing the process.

We are entering the most dangerous period of the ne-

gotiations, when a deal will either be struck or killed.

The coming month will determine whether the WTO

gets consolidated as the engine of global trade liberali-

sation and we enter a Brave New World of even greater

liberalisation, or the process of reversing trade liberali-

sation gains momentum and the WTO is crippled as a

mechanism of globalisation. 

— Special Issue 2005
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Neoliberalism and 
Parliamentary Left
Instead of resisting forces of globalisation, the official Left in India
is effectively compromising public good and pushing global trade
interests in the country.

arIndaM sen

As on almost all occasions, the four-party Left Front
has submitted a detailed note to the Government
of India on the forthcoming WTO Ministerial at
Hong Kong. As on many other issues (for example
the patents law amendment controversy), they have
decided to launch a nation-wide anti-WTO cam-

paign. Commerce Minister Kamalnath in an official communiqué has
stated that the suggestions received from the Left parties are a valuable
input in the ongoing Doha round of multilateral trade negotiations.
“The government shares many of the concerns expressed by the Left
parties and these concerns are being met”. 

The people of this country have a right to know who stands where.

The note as such addresses usual concerns expressed by all patriotic and democratic

forces. But will the Left (the parliamentary or official Left) press the issue to the point of de-

cisive action if the government chooses not to heed the advice? And to look beyond a single

event – the Hong Kong Ministerial, which in any case seems poised to prove a non-event -

and take a wider view of the whole state of affairs; what is the Left Front’s overall approach

to the neoliberal economic policies being peddled by the triumvirate of WTO-IMF-WB and

implemented by the UPA government?     

Judge a party not by what it says, but by its political conduct – said Vladimir Ilich

Ulianov about 100 years back. Comrades in the Communist Party of India (Marxist) and

the Left Front should not mind if this yardstick is applied in finding an answer to the above

question.

To begin with, take a look at the programmatic basis of the ruling coalition:  the Com-

mon Minimum Programme or CMP. When it was issued, the Left Front in a press statement

informed the world that they had been consulted and their views were taken into considera-

tion while drafting the document. They welcomed and broadly endorsed it.  Prabhat Patnaik,

a leading member of the CPI (M) think tank, thoroughly scrutinised CMP and declared that

“the programme does represent a shift of direction away from neoliberalism...” (India: A

Setback for NeoLiberalism, www. macroscan.com June 10, 2004). In the subsequent eu-

phoria what was ignored was the fact that the document provided enough leeway for pri-

vatisation. It was declared that profit making PSUs were “generally” not to be privatised



A  C O M B A T  L A W  A N T H O L O G Y634

(which meant this could be allowed in particular cases);

and the Navaratna companies, the public sector banks

and other units “will be encouraged” to raise resources

in the capital market, (i.e., issue shares to private enti-

ties, thus diluting state ownership and control).  Thus,

Chidambaram was at least technically correct when he

asserted during the controversy over the proposed 10%

disinvestment of BHEL shares that the proposal (cur-

rently put in abeyance) was well within the agreed

framework of CMP. And now after the eighth meeting

of the revived UPA-Left coordination committee, the

Left parties have agreed to favourably consider a pro-

posal for disinvesting small equity stakes in profit-mak-

ing non-Navratna public sector companies.

Whatever might be there in CMP, the govern-

ment’s actual priorities became clear with its first major

policy decision: to lease out the highly profitable Delhi

and Mumbai airports to joint ventures. The Left

protested loudly, almost vehemently, on the streets and

in Parliament, but soon fell in line. They acquiesced to

a broader plan of modernisation of ports, docks and air-

ports that grants up to 49 percent foreign stake, with

another 25 percent earmarked for the Indian private

sector; in other words, 74 percent privatisation with

controlling stakes in foreign hands.

But this was just the beginning.  In the months

that followed, the people of India have been witness to

one after another of those mock fights that resemble

the gorgeously telecast WWF wrestling bouts. Probably

the most striking of these took place in May this year

when at the end of a prolonged campaign against

changes in the patents law, the Left Front offered deci-

sive support to the government to pass the third Patents

(Amendment) Act.  This ushered in a Product Patent

regime that would result in highly enhanced drug

prices. Of course, the Left has its own logic.  They buy

the official argument that the Indian government was

bound by the TRIPS obligations to pass the bill and

ask us to believe that no outright opposition to the bill

was possible, so the only real option was to make the

best of a bad bargain and use whatever flexibility was

permitted within TRIPS to slip in some ‘pro-people’

amendments and safeguards.

Now it is beyond the scope of this commentary to

go into the technical details on this subject but the Left

failed to extract any significant measure of concessions

from the government, barring the exclusion of software

patenting. The CPI (M) says that if the Left had not

supported the bill, UPA might have passed a worse one

with the BJP’s support, or devise some other way for

passing the bill away from public scrutiny.  Well, the

first scenario would only have demonstrated how the

UPA and NDA, as birds of a feather, flocked together

in the service of international finance capital, leaving

the Left free to mobilise the masses against both, and

thus develop its own constituency and credentials. The

Left effectively allowed the BJP-NDA to pose as de-

fenders of our national interests vis-à-vis the western

powers.  As for the other possibility, that would have

further exposed the real worth of CMP and the true

colours of the UPA, thereby immensely helping the po-

litical education of the masses.  But these are no longer

the concerns of the parliamentary Left. Prisoners of a

queer relationship of “mutual dependence” (as veteran

leader Jyoti Basu correctly defined it) with the Con-

gress-led government, they will blow hot and cold, but

rarely act. They will boycott the coordination commit-

tee only to come back after a while with an enhanced

urge for cooperation (see The Business Line, Novem-

ber 22:  ‘UPA-Left Meet Helps Iron Out Differences

on Pension Bill’).

But surely the safest way to judge the Left Front’s

(mainly the CPI-M’s) economic programme is to see

what policies they themselves follow in their base states.

West Bengal is most important in this context because

that is the R&D laboratory where the CPI (M) has

been developing for nearly three decades with iits po-

litical brand for the all India market. The old ‘Kerala

line versus Bengal line’ scenario belongs to the closed

chapters of history; now it is the Bengal line that pro-

pels the evolution of the party’s national line.  For that

party, what Bengal does today India theorises tomor-

row.

The party’s Political Organisational Report Part

Two (POR-II), an extra-ordinary document adopted

after its 18th all India Congress held early this year,

amply proves this. It presents an entirely new policy

perspective on issues like globalisation, foreign capital

and NGOs to explain and endorse the economic con-

duct of the West Bengal government and, in the

process, to update the party’s all India line in tune with

the Bengal praxis. Let us illustrate.

POR-II draws attention to changed international

conditions and speaks of the need for “engagement…

with existing world realities”.  West Bengal leaders have

a more straightforward way of saying this:  we must
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utilise the “opportunities opened up by globalisation”.

And how do they do that? For one, they are promoting

commercialisation, diversification and corporatisation

of agriculture with an eye on export promotion and to

facilitate all these, they do not hesitate to go back on

their land reform programme and amend land ceiling

laws (an amendment bill was passed recently to this ef-

fect).  High finance lands only on shining cities, so gi-

gantic efforts are on to make Kolkata into a paradise of

amusement for the yuppies at the cost of the city’s poor

and lower middle classes.  Globalisation moves on IT,

so the state government is taking steps to keep call cen-

tres and certain other areas of IT sector out of the ambit

of industrial strikes (this was conveyed to the press in

kolkata on 15 November by Politburo member Sitaram

Yechuri, who added that the party centre had delegated

full authority to the state unit on this question).

West Bengal today tops the list of successful suitors

of FDI and it goes without saying that this has been

made possible by overtaking other states in the matter

of offering concessions to big capital.  Recently the gov-

ernment agreed to hand over a whooping 5,100 acres

of land -including large tracts of fertile agricultural land

- to Indonesia’s Salim group, inviting tremendous op-

position from different quarters including the Left

Front’s peasant base. POR-II legitimises all such back-

trackings from the Left’s previously held positions by

announcing that FDI should now be allowed (read en-

couraged) when it augments the country’s productive

capacity, helps technology upgradation, and generates

employment. CPI (M) leaders are knowledgeable

enough to be aware that foreign capital hardly ever

caters to these needs of a developing country, but they

just have to invent some justification for the rather un-

couth love for foreign capital.  It is also well known that

the particular types of FDI that is now being invited to

‘Destination Bengal’ - on amusement parks, food

plazas, tourist complexes, high-end real estate develop-

ments, call centres etc. - are in most cases patently 

unsuitable for the aforesaid purposes. But all this has

not prevented  the CPI(M) Central committee 

from tendering full support to the West Bengal Chief

Minister’s controversial “Operation Salim” and similar

other projects.

POR II also describes the conditions under which

privatisation may be allowed (West Bengal government

has already privatised many PSUs, with another 29

units now awaiting their turns), which type of NGOs

(once regarded as “an arm of imperialist penetration” -

see Prakash Karat’s 1988 article in The Marxist - and

now very important allies of the Left Front govern-

ment) are welcome, and so on.  Especially important is

the question of loans and aids from international agen-

cies.  Here too West Bengal is now a front running

state, and the policy document projects a clear shift

from CPI (M)’s earlier stance of opposition to such

loans to one of accepting these provided no conditions

are attached.

In an article in People’s democracy (June 13-19,

2005) explaining this document, Comrade Sitaram

Yechuri tells us that the West Bengal government always

takes loans without any conditions. Is this true?  Says

the World Bank: “All donors use conditionality in one

form or another. Whether they do so implicitly or as

part of an explicit binding agreement, they share a sim-

ilar reasoning …” (Review of World Bank Condition-

ality, World Bank, January 24, 2005 ;

www.worldbank.org) The fact of the matter is the basic

eligibility criterion - call it condition or not - for any

government to get a loan is its positive, consistent and

pro-active attitude in implementing the economic re-

structuring programme prescribed by the lending agen-

cies.  The Left Front government fits the bill better than

state governments run by UPA and NDA partners, and

that is why it enjoys a sort of ‘most favoured state’

(“focus state” in the words of DFID) status in the agen-

cies’ books. The West Bengal Chief Minister’s constant

harping on his new mantra “reform or perish” is well

known, and everybody knows he means business. 

It is thus easy to see the emergence of a historic

convergence of interests, outlooks and priorities. Thor-

oughly assimilated into what Istvan Meszaros calls the

capital system in course of running State governments

for nearly three decades, the Left Front cannot go be-

yond the logic of neoliberal globalisation. To say this is

to state a simple, obvious fact of life and people like

World Bank President James D Wolfensohn appreciate

this well enough. According to a PTI report, the

“World Bank has praised the Left parties for their

‘broad-based vision’ on social sector and infrastructure

development and said the UPA government’s common

minimum programme was in tune with the Bank’s ob-

jectives. …it does not seem to be a red flag at all, he

(Wolfensohn) said referring to the Left parties. …”

(Times News Network, 23.11.2004; cited in Update

11 July 2005).
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Understandably, Washington does not mind when

to conceal the almost complete collaboration in the eco-

nomic domain, the Left Front takes up political oppo-

sition to imperialism as a safe way to maintain the Left

image and keep up the bargaining posture. It does not

mind when there are protests on the Iran issue, on the

joint Indo-US air force extravaganza this November,

and so on.  It is another matter though that here too

the dualism cannot always be concealed.  When, for ex-

ample, the West Bengal government makes elaborate

administrative and police arrangements to ensure that

the joint exercises at Kalaikunda airstrip passes off

smoothly even as the CPI (M) stages calm and peaceful

demonstrations against those exercises a little distance

away from the airstrip and in Kolkata!

Of course, India’s ruling elite itself, for its own

class interests, does entertain a degree of opposition to

certain selfish policies sought to be imposed by the US

and EU through WTO. This was seen during the NDA

regime too. The Left Front, while having no radical al-

ternative framework, does constitute the most visible

wing of that partial and pliant opposition: nothing

more, nothing less. They have a “watchdog” role to

play, and the ‘watchdog’ will keep barking. But, as the

old adage goes, a barking dog seldom bites.

— Special Issue 2005
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NAMA:
Downplaying the Danger
Two decades of globalisation have made it clear that foreign
investors are no substitute for domestic firms, a lesson that
developing countries don’t seem to have imbibed. Instead, they
seem to be accepting the intensification and institutionalisation of
deindustrialisation, which the developed countries are seeking to
achieve. The NAMA negotiations are essentially a way of
institutionalising through an international agreement the process of
deindustrialisation in the developing world.

C P  Chandrasekhar

As the countdown to the Hong Kong WTO Minis-
terial begins, the attention is on the deadlock over
liberalisation of agriculture. This is not surprising,
given the unwillingness of European Union (EU)
members, especially France, to agree to “adequate”
concessions on agricultural tariffs and subsidies has

stalled negotiations on further liberalisation of trade in areas outside of
agriculture. What is disturbing, however, is the perception purveyed by
the negotiators, government spokespersons and the media that once the
agriculture deadlock is resolved, the task of taking the Doha Round for-
ward is rendered easy: that is, the prospect of getting the developing
countries to agree to substantial liberalisation of the trade in industrial
goods and services is seen as extremely bright.

This is disconcerting because the walls of protection built by developing countries since

the Great Depression and during the years of decolonisation to overcome the debilitating ef-

fects of international inequality, were predominantly in these areas. Protection was seen in

the first instance as the means to build an indigenous industrial base, thereby ensuring the

structural diversification needed in predominantly agricultural economies to garner produc-

tivity gains and obtain a sustainable position within the unequal international division of

labour. More importantly it was recognised as the means to carve out the necessary domestic

policy space within which national governments could pursue their own economic and social

objectives.

It is indeed true that in the wave of liberalisation and globalisation, which saw domestic

elites in the third world scrambling to attract international capital in a desperate attempt to

overcome the constraints to their own expansion set by the failure to introduce the institu-

tional reforms needed to expand domestic markets and trigger domestic investment, much
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of this protection has been dismantled. However, in-

stead of learning from the lessons delivered by deindus-

trialisation that this process of liberalisation spurred,

the effort seems to be to accept the intensification and

institutionalisation of such liberalisation that the devel-

oped countries are seeking to achieve through the

WTO and the Doha Round.

The derBez TexT 

A typical example is the negotiations on Non- Agricul-

tural Market Access (NAMA). These negotiations,

mandated under the Doha ministerial declaration No-

vember 2001, are aimed at reducing border restrictions

to trade such as tariffs and other barriers to market ac-

cess for industrial exports. It covers all goods not cov-

ered under the Agreement on Agriculture. Since 2002,

NAMA negotiators have sought to establish modalities

or rules specifying how and to what extent a country

should reduce its trade barriers. At the 2003 Cancun

ministerial conference, conference chairman and Mexi-

can trade minister Luis Ernesto Derbez submitted a

text, commonly known as the “Derbez Text,” propos-

ing a framework for modalities in NAMA. It reflects

the objectives of the developed countries with regard

to increasing non-agricultural market access. 

Yilmaz Akyuz, former Director Globalisation and

Development Strategies division, United Nations Con-

ference on Trade and Development (UNCTAD), has

categorised them into four objectives. 

The first is to ensure that ultimately tariffs on all

product lines should be bound or subject to a maximum

ceiling, constraining across-the-board the ability of de-

veloping countries to exercise the tariff protection op-

tion to foster or expand particular industries. This is

significant because unlike the developed countries where

almost all industrial products are subject to a ceiling, a

large number of products, particularly in the case of the

African countries, are still not covered by tariff binds. In

fact, coverage in the case of as many as 30 countries is

less than 35 percent. Binding tariffs obviously reduces

policy flexibility substantially, inasmuch as these maxi-

mum levels set a ceiling on what developing countries

can do to protect an industry they choose to develop at

some point in the future.The second objective is a con-

tinuous process of trade liberalisation culminating in a

situation where trade is near-completely free. This re-

quires that liberalisation and tariff reduction achieved

during the Uruguay Round be advanced further

through tariff reduction in the Doha Round. In fact,

Annexure B even proposes a sectoral initiative where

WTO members select several products for complete tar-

iff elimination, also called “zero-for-zero” reductions.

The third and related objective is to reduce tariff

dispersion across countries. The intention is to reduce

the current 11-percentage point difference in average

weighted bound tariffs between developed (three per-

cent) and developing (14 percent) countries, initially to

around four percent and finally to zero. The absurdity

of believing that in an obviously unequal global indus-

trial environment the extent of protection must be ho-

mogenised should be obvious. That belief is even more

absurd when judged in the context of evidence that all

developed countries used protection as the means to in-

dustrialise in their early stage of development and con-

tinue to do so even now.

Finally, the intention is to reduce tariff dispersion

across tariff lines by forcing a greater proportionate re-

duction in tariffs in the case of products currently pro-

tected with higher tariffs. Since it is known that in an

increasingly diversified economic world complete insu-

larity is not an option open to any country, this measure

undermines the ability of countries to adopt strategies

that focus on fostering and developing individual in-

dustries.

Given these objectives embedded in the Derbez

text and the strength of the developed countries, it is

not surprising that the NAMA negotiations are centred

on the extent of binding coverage and the formula to

be used for tariff reduction. The text seeks to combine

increased binding with a single “non-linear” tariff-re-

duction formula. The latter is designed to ensure larger

proportionate reductions in tariffs in countries and sec-

tors with higher tariffs in order to realise the homogeni-

sation agenda. The intent of the exercise was clear from

the fact that this “Swiss formula” is often referred to as

“the harmonising formula” inasmuch as it is a move to-

wards uniform tariff structures across different sectors

and countries.

IMPlICaTIons oF harMonIsaTIon

The real implication of this process of harmonisation

emerges once we consider the following facts:

(i) Developing countries have seen in recent years a

process of “tariffication” or the replacement of

import quotas on industrial imports with tariffs,

making the latter the principal protectionist de-
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vice;

(ii) Developed countries are known to rely on non-

tariff barriers and special safeguards in the case

of sensitive products (such as textiles) rather than

tariffs to protect their industries and therefore

are not too concerned with pure tariff protec-

tion; and

(iii) As expected, developing countries are charac-

terised in most areas by much higher tariffs rates

than the developed countries, so that the effec-

tive increase in market access associated with any

particular proportionate reduction in tariffs

would be far greater in developing countries

than in the developed a 50 percent reduction of

a 20 percent tariff rate would bring it down by

10 percentage points, whereas it would imply a

mere two percentage point reduction in the case

of a four percent tariff.

Following the failure at Cancun and the subse-

quent opposition from developing countries, including

India, which supported the African group, the Derbez

text was rejected. However, in an enforced compromise,

it was included as Annexure-B in the July Framework

of 2004 with the caveat that “additional negotiations

... on the specifics of some of these elements” were re-

quired. These ‘specifics’, though inadequately specified,

were to “relate to the formula, the issues concerning

treatment of unbound tariffs…the flexibilities for de-

veloping country participants, (and) the issue of partic-

ipation in the sectoral tariff component preferences.”

This kept the Derbez text as the base for negotiations,

while providing a window of opportunity to the devel-

oping countries to minimise the concessions they

would have to offer in this area.

danCIng WITh The Wolves

However, the more developed among the developing

nations it now appears, are not averse to making sig-

nificant concessions. In a proposal submitted in April

this year, Argentina, Brazil and India (ABI) advanced

and therefore signalled acceptance of a non-linear

Swiss-type formula for line-by-line tariff reduction for

all bound tariff rates. They have also accepted in differ-

ing degrees, the demand to bind unbound tariff lines.

This move has been defended on the grounds that av-

erage tariffs are in any case low in the developed coun-

tries and declining in the developing countries, and

what really matters is the problem of tariff peaks (ex-

cessively high tariffs) and tariff escalation (higher tariffs

on end products rather than inputs) in the developed

countries that militate against developing country ex-

ports. Thus a Swiss-type formula is expected to deliver

substantial benefits to developing country exporters, in

areas of interest to them, by dealing with the problem

of tariff peaks and tariff escalation in the developed

countries. What is ignored is the possibility that anti-

dumping measures, non-tariff barriers especially tech-

nical barriers to trade can be used to neutralise these

supposed benefits. Meanwhile, developing countries

would be opening up their own markets to competition

from imports.

This move by the ABI group, besides being a uni-

lateral gesture advanced with the hope, but no guaran-

tee, of obtaining concessions in areas such as agriculture

and services that are seen as promising substantial ben-

efits to them, completely undermines the ostensible ‘de-

velopment-oriented’ mandate of the Doha Round.

Since Doha was intended to advance a development

agenda, the focus of the NAMA negotiations was to be

on the elimination of tariff peaks and tariff escalation

on products of export interest to developing countries,

without reciprocal offers in their own markets. In fact,

governments had on paper agreed that they would take

into account the special needs and interests of develop-

ing countries. By making their offer, the ABI group has

paved the way for a retreat of the developed countries

on the question of Special and Differential Treatment

(SDT) and “less than full reciprocity” and also paved

the way for a degree of erosion of trade preferences, ex-

cepting perhaps for the Least Developed Countries.

The ConsequenCes 

There are a number of consequences that can be ex-

pected to follow from these developments. 

First, the nonlinear formula approach denies devel-

oping countries from the instruments used by devel-

oped countries at similar stages of development. Those

countries used tariffs as an important instrument to

protect certain products and allow access for others.

Second, as argued earlier, by increasing their tariff

bindings, developing countries would be forced to

forgo some flexibility in their economic policy. As Mar-

tin Khor and Goh Chien Yen have argued, “a develop-

ing country needs to be able to modulate the tariffs on

various types of products on a dynamic basis to support

its upgradation of industrial production. It may need
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to have lower tariffs on certain products, for example

machines, for some time to encourage their use in the

production of downstream products. But after some

time, these tariffs may need to be raised when the coun-

try embarks on producing the former product, e.g., the

machines in this example, in order to protect its newly

emerging machine-building industry. If a commitment

for binding of tariffs on machines has already been

made, such raising of tariffs will not be possible without

compensation.”

Third, the total elimination of tariffs negotiated

under the sectoral initiative will make it virtually im-

possible to set up industries in those sectors in the fu-

ture. 

Fourth, reducing tariffs leads to a loss of public rev-

enue for governments in developing countries. Tariff

revenue contributed 32 percent of total government

revenue in least developed countries in 2001.

All of this is of significance, not only because the

process of tariffication has made tariffs the most impor-

tant protective device, but also because the Uruguay

Round has ensured that through clauses in the Trade

Related Intellectual Property Rights (TRIPs) agree-

ment and the Trade Related Investment Measures

(TRIMs) agreed upon, developing countries have lost

the right to use measures such as denial of product

patents and insistence on indigenous content require-

ments as a means of fostering and developing an indige-

nous industrial base. Since the evidence from close to

two decades of globalisation makes clear that foreign

investors are no substitute for domestic firms when it

comes to ensuring diversification of output and em-

ployment in favour of industry, this tendency in the

NAMA negotiations is essentially a way of institution-

alising through an international agreement the process

of deindustrialisation in the developing world.

— Special Issue 2005
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From Havana to Hong Kong
As the countdown to the Hong Kong Ministerial begins, all
eyes are trained at its outcome. To be able to comprehend
the issues and their intricacies, it is essential to understand
the  twists and turns  marking the evolution of the GATT-
WTO system and the forces that shaped it through the last
six decades.

s  P  shukla



6432 0 .  W O R L D  T R A D E  O R G A N I S A T I O N

The origin of multilateralism in the trade policy con-
text is traced to the concern in the international com-
munity about the disorderly state of affairs that
prevailed in the two decades spanning the period be-
tween the two world wars. These decades were char-
acterised by repeated failures of international

initiatives to bring some orderliness to international trade and monetary
relations; competitive resort to unilateral exchange rate and trade and
tariff policies leading to mutual impoverishment and general instability;
and finally the traumatic experience of the Great Depression. The out-
break of the Second World War provided the immediate trigger for the
negotiations about the post-war international order.  However, these
negotiations for most part were bilateral. The changing equation of
power between the two main allied powers across the Atlantic and their
respective concerns and experiences in trade policy area left their indeli-
ble mark on the blueprint for the post-war order.

The fourth paragraph of the Atlantic Charter unveiled by Roosevelt and Churchill in

August 1941, which has been hailed as the first enunciation of multilateralism as the basis of

international economic order, said: “With due respect for their existing obligations, to further

the enjoyment by all states, great or small, victor or vanquished, of access, on equal terms,

to the trade and to the raw materials of the world which are needed for their economic pros-

perity.”1 The qualifying initial phrase and the absence of the phrase “without discrimination”,

which the United States (US) had been insisting upon, meant that the British Imperial Pref-

erence was not in danger. On the other hand, the emphasis was unmistakably on furtherance

of the mutual interest of the two signatories in access to raw materials and mar-kets of the

rest of the colonial world. The mention of all states, great or small, victor or vanquished, did

not quite succeed in camouflaging this stark reality. The reference was to the warring nations

of Europe and primarily it sought to assure the public opinion in the enemy camp that even-

tually the “vanquished” too would be accommodated. Of course, it totally overlooked the

implication that the principle of “equal access” would continue to operate unequally in respect

of those who were subjugated in the process of colonisation.

The dualITy In The 

MulTIlaTeral PrInCIPle

Formally, the multilateral principle that emerged stood for equality of treatment or equity in

international commercial relations; it promised a democratic post-war international order.

In reality, it was hardly universal in its ambit; it had the limited operational context of nego-

tiations between the two major allied powers. This duality is its birthmark. It is also the root

of the tensions and contradictions that have persisted in the system, as we shall see in what

follows. The exercise of working out mutually acceptable objectives and principles which

should guide the shape of the post-war economic order were continued by UK and US in

the negotiations on the Lend-Lease Agreement. The Americans pursued their theme of uni-

lateral dismantling of the Imperial Preferences by the British, much to the annoyance of the

latter. The British were concerned over the possible balance of payments problems that Britain

would most likely face in the post-war period. They were also keen to maintain autonomy to

follow full employment policies. They were, therefore, opposed to the American formulations



of unqualified multilateralism and liberal trade, which

seemed to pass on the burden of adjustment to Britain

disproportionately. The American negotiators were

hoping to impress their legislative masters by insisting

on adequate “price” from the British for the war-time

supplies. The compromise upshot of these negotiations

emerged in the form of Article VII of the Mutual Aid

Agreement, which, in the words of Jay Culbert, “be-

came the cornerstone of post-war trade policy.” The op-

erative portion of the Article reads:…”shall include

provision for agreed action by the United States of

America and the United Kingdom, open to participa-

tion by all other countries of like mind, directed to the

expansion, by appropriate international and domestic

measures, of production, employment, and the ex-

change and consumption of goods,…; to the elimina-

tion of all forms of discriminatory treatment in

international commerce, and to the reduction of tariffs

and other trade barriers;…conversations shall begin be-

tween the two governments with a view to determin-

ing, in the light of governing conditions, the best means

of attaining the above-stated objectives by their own

agreed action and of seeking agreed action of other like-

minded governments.”2

Clearly, the British concerns were taken on board

to a great extent. No doubt, the American objective of

elimination of the Imperial Preference was now explic-

itly recognised; but it was linked to reduction of high

US tariffs. While the language was multilateral inas-

much as the openness of the system to all like-minded

governments was proclaimed the whole process of ne-

gotiations and the formulation of objectives and prin-

ciples remained strictly bilateral.  The entire exercise of

working out a full-fledged scheme of the world trade

order, that followed in pursuance of the Article VII ne-

gotiations, would retain this bilateral characteristic right

until the end of 1945 when the outcome of the negoti-

ations came to be published.

FIrsT deFInITIve ProPosals 

For a PosT-War TradIng sysTeM

The American side was developing, as part of the post

war planning exercise, “A Multilateral Convention on

Commercial Policy” under the leadership of Harry

Hawkins. In UK, James Meade developed “A Proposal

for an International Commercial Union.”  While the

underlying approach of the two exercises was broadly

similar, it was the latter which is acknowledged to be

“the first definitive proposals for the post-war trading

system.”3 The bilateral negotiations which commenced

in 1943 in pursuance of Article VII ended in 1945 and

the results  were  incorporated in  a more inclusive doc-

ument  titled “Proposals for Expansion of World Trade

and Employment” published by  the US Department

of State in December 1945. A further elaboration of

the American proposals titled “Suggested Charter for

an International Trade Organisation” was prepared in

early 1946. In February 1946, the Economic and Social

Council (ECOSOC) of the newly formed United Na-

tions set up a Preparatory Committee to draft a Con-

vention for the consideration of an International

Conference on trade and employment.  It was at this

stage that the subject matter was brought up, for the

first time, for a wider, multilateral consideration in the

form of the agenda of the Preparatory Committee. In-

terestingly, the membership in the preparatory process,

although initially only 19 in number, represented all the

three main tendencies (the developed capitalist world,

the planned economies of the socialist world, and the

emerging new third world of the ex-colonies and the

periphery of the first world) that were to dominate the

trade and development debate in the three decades that

followed.4

The havana CharTer

The debates and negotiations in the preparatory process

as well as at the extended Conference (which deliber-

ated from November 1947 to March 1948) provide an

insight into the inherent tensions and conflicts of inter-

ests that characterised it and the Final Act of the Con-

ference, namely, the Havana Charter, represented the

balance of power among the major tendencies of the

participants. Nevertheless, the Havana Charter was in-

formed by the substance of the multilateral principle,

that is to say, it attempted to take on board the diverg-

ing interests of different sets of participants, vastly dif-

fering not only in terms of power and wealth, their

respective histories, and the nature of problems con-

fronting them, but also in terms of their vision of the

future. It was no doubt characterised by the major con-

cerns of the two powers that initiated the whole exercise

of conceptualising and formulating the post-war eco-

nomic order. But it also dwelt upon the concerns of the

other tendencies. And the compromise that it struck

had some discernible flavour of equity.

But the history was proceeding at a faster pace than
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the negotiations. The collocation of forces that gave the

Havana Charter its flavour had meanwhile undergone

a major change. The Cold War was already afoot and

the leading capitalist powers were more interested in

the consolidation of the Western Europe as the bulwark

against the “danger” of communism. The USSR had

exited from the process. The multilateral principle was

eclipsed by real politick. The Havana Charter and the

way it sought to embody the multilateral principle had

little relevance for the major capitalist powers in the

changed situation. The Charter was relegated to lan-

guish in the limbo. All that survived was its weak and

truncated proxy brought into existence strictly for the

interim: the General Agreement on Tariffs and Trade

(GATT) of October 1947. Western Europe witnessed

a massive boost in its bilateral economic relations with

US. Then followed the Treaty of Rome and the forma-

tion of the European Economic Communities. The re-

ality of “regionalism” and “bilateralism” was asserting

itself, while the legal shell of multilateralism persisted

in GATT.

The gaTT era

EqUALITY, prosperity, and stability were the three

basic ideas that had inspired the planners of the post-

war order, although the ambit of their conception was

narrow and exclusive. The process that led to the for-

mation of the Charter tried to extend that ambit and

made it more inclusive. But with the premature demise

of the Charter and its weak proxy now ruling the roost,

the basic principles assumed a formal character, a nar-

row, technical and legal aspect, of relevance only for the

inter-se commercial relations of the industrialised mem-

bers of the system. The non-discrimination principle

embodied in the MFN clause continued to be treated

as GATT’s essence. But it lost its soul. The system itself

had become exclusionary and, therefore, discriminatory,

leaving out the major part of the Socialist World. More

important for the burgeoning membership of the ex-

colonial and the peripheral world, formal application of

the principle of non-discrimination actually implied fur-

ther discrimination, because “treating the unequal

equally,” in the absence of substantive provisions to

tackle their major trade problems, is a travesty of the

equality principle. As for Prosperity, the emerging third

world countries needed assured provision of preferential

opportunity and access in regard to markets, technology

and capital, not just successive “rounds” of tariff-cutting

which was taken as its main task by GATT. The GATT

also meant for them a negative, uncaring and unjust

system because it paid little attention to fluctuating and

un remunerative prices for their commodity exports; it

did little to resist and eliminate the virtual closure of

the rich markets for their agricultural exports; and it

condoned a highly restrictive and discriminatory regime

in regard to their competitive exports of textiles and

garments. The GATT interface for inter se disputes

among the members was essentially consultative and its

preoccupation was largely the disputes between the

trade majors. In the result, the idea of Stability - based

on positive and just principles governing inter se com-

mercial relations of all the members - seemed to be,

from the developing country perspective, absent in

GATT.

resTrICTIve PraCTICes 

adoPTed By develoPed CounTrIes

The entry of Japan into GATT in the nineteen fifties

was also illustrative of the dual character of the system.

While US sponsored the entry, a large majority of the

developed countries in GATT virtually boycotted Japan

through the use of non-application clause provided in

GATT. The rationale given by the industrialised coun-

tries for such restrictive and exclusionary attitude was

that their industry could not face the threat of compe-

tition from “low-wage” countries. This was as blatant

as it was self-serving, for it cut at the very root of the

principle of comparative advantage which is supposed

to provide the intellectual foundation of GATT.

For developing countries, a provision permitting

restrictive trade measures, which was necessary to se-

cure their external financial positions, was a positive fea-

ture. But this was essentially a counterpart of the similar

provision found necessary by the developed members

in the initial decade of GATT’s existence, and its exten-

sion with some amplification could not have been de-

nied to developing countries. The relatively major move

in GATT to address the problem inherent in “treating

the unequal equally” came in response to the debate on

trade and development that was going on in the United

Nations forum and in the emerging coalition of devel-

oping countries. It was embodied in the addition of

Part IV to GATT, which was long on rhetoric but short

on effective mechanism. Later, again reactively, in the

context of the formation of United Nations Conference

on Trade and Development (UNCTAD) in 1964, and
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the initiatives taken in that forum to work out an agree-

ment providing the Generalised System of Preferences

in the markets of developed countries for the exports

of manufactures of developing countries, GATT first

provided waivers, and later incorporated the more for-

mal agreement on the so-called Enabling Clause, both

of which permitted departures from the principle of

non-discrimination in favour of developing countries.

But by that time, i.e. as the nineteen seventies pro-

gressed, the international environment for the global

capitalism was already undergoing a vast change. The

expansionist phase was coming to an end. The oil crisis

had altered the underlying assumptions of that phase.

It appeared, for a while, as if the power equations of

the post-war era were undergoing a change. The hege-

monic role of US in providing the anchor to the post-

war economic order was weakening.  Japan had already

emerged as an industrial and trade major. The inter se

competitive pressures between EEC, Japan and the US

were growing severe. Incipient challenges were being

perceived from the newly industrialising developing

countries. GATT witnessed contradictory tendencies in

these years. As stated earlier, on the one hand, the for-

malisation of the agreement on the Enabling Clause, a

positive feature bringing in an element of equity into

the system, took place. On the other hand, there was

also the emergence of the “codes” on various aspects of

international trade, i.e. agreements whose benefits were

to be confined only to the signatories, (who happened

to be developed country members), which implied frag-

mentation of GATT, a fundamental structural departure

from the multilateral and non-discriminatory architec-

ture. Expansion of the scope and further accentuation

of the restrictive regime regarding exports of textiles

and garments also came into being in these years. Anx-

iety began to grow and was being articulated in devel-

oped country circles about the “tyranny of the

numbers” in the functioning of GATT, as the develop-

ing countries came to acquire an overwhelming numer-

ical majority and formally, every country had only one

vote. All in all, the beginnings of the great regression

that was witnessed in the nineteen eighties and nineties

were already noticeable.

The TrouBle WITh gaTT

The eighties witnessed accentuation of the crisis of

global capital and consequent sharpening of the inter

se conflicts in the developed world. It also saw a con-

certed offensive on the part of the developed world to

explore new frontiers for their expansion. The former

resulted in repeated trade conflicts between the three

trade majors in GATT: The US, EEC, and Japan. The

latter led to an eventually well co-ordinated move on

the part of the three to bring about a paradigm shift in

the trading system embodied in GATT. 

The story of the relapse of the trade majors, par-

ticularly US, into GATT-inconsistent and GATT-illegal

trade measures, during those years is now too well

known to bear repetition here. The deep concern it

caused in the developed world largely centred round the

inter se trade conflicts of the three majors. Lester

Thurow’s remark that “GATT is dead in the water”

pointed dramatically to this state of affairs. The point

being stressed was that the principles of open trade,

comparative advantage, multilateral system operating

with its rules to provide stability to the economic order,

were being renounced in favour of protectionism, man-

aged trade, bilateral deals of expediency and even “ag-

gressive unilateralism.” No doubt there was a

qualitative change being experienced by the developed

world in comparison with the working of the trading

system for two and a half decades following the coming

into existence of GATT. But this feeling of concern and

even outrage rarely stressed the systemic inadequacies

and inequities of GATT that developing countries had

experienced since the very beginning. Nor the fact that

the relapse also affected some developing countries, par-

ticularly those who were considered as promising eco-

nomic spaces for expanding the frontiers of the

operations of the multi-national corporations of the de-

veloped world. On the contrary, developing countries

were being dubbed as “free riders,” and were being eyed

as potential targets not only for collecting the overdue

“payments” for the “benefits” of the system that they

had been enjoying, but also for launching offensives in

new areas of economic activities. And the trade majors

strategically used the instruments of “aggressive 

unilateralism” and bilateral pressures, particularly US,

to compel the opponents of these moves to eventually

fall in line.

The uruguay round

The story of the Uruguay Round, during which GATT

gave way to the World Trade Organisation (WTO) at

Marrakesh in 1995, has been variously told and this is

not the place to repeat or even summarise it.5  What is
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pertinent to our present theme is that the systemic crisis

of the 1980s was used deftly by the trade majors to

bring about a paradigm shift in the trading system rep-

resented by GATT. The Uruguay Round was not

merely some refinement, some institutional strengthen-

ing, and some accentuation of tariff-cutting exercise. It

introduced for the first time new areas like intellectual

property rights, alien to GATT’s trade mandate, within

the system. It also put paid to the “cross-border trade

in goods” character of GATT by bringing within its

purview an all-embracing and loosely defined area of

services. It moved GATT beyond its role of a watchdog

for trade, based on the comparative advantage princi-

ple, to the establishment and enforcement of interna-

tional norms and standards on subjects hitherto

squarely within national jurisdictions. And it intro-

duced into the dispute settlement process and mecha-

nism the cross-retaliation possibility, enabling members

to secure compensation for impairment and nullifica-

tion of their rights in one area, from another area within

the system - a development that would, more often

than not, only add strength to the elbow of the rela-

tively stronger members of the system. On the whole,

the outcome of the Uruguay Round is now widely per-

ceived as having enhanced the inequity of the system.  

The inequity and lack of legitimacy of the process

of concluding the Uruguay Round negotiations and

bringing WTO into being could not be obfuscated ei-

ther by the pretence of consensus decision-making or

the opacity of the negotiations in the last phase. The

essence of the multilateral system is considered to be

the principle of “unconditional application of non-dis-

crimination,” that is to say, every member of the system

being equally and unconditionally entitled to equal

treatment. Leaving aside for the moment the paradox

of “treating the unequal equally,” as discussed above, it

should be obvious that introducing new or additional

conditionalities for continued enjoyment of the existing

privilege of the multilateral principle, without explicit

and willing consent of every member of the system,

would amount to withdrawal of the privilege from

those members who do not see the benefit of the new

conditionality and, therefore, are unwilling to accept

the same. Moreover, if the new conditionality were nev-

ertheless incorporated into the system, it would amount

to the collapse of the multilateral principle. If the mem-

bers so affected are precisely those who even otherwise

are in a disadvantageous position because they are living

in an unequal environment in the system, then the im-

plications of the collapse are even more damaging for

them.  It is precisely by organizing such a collapse of

the multilateral principle of GATT that the developed

countries, particularly the three majors, accomplished

the paradigm shift of the system from GATT to WTO.

More serious, the condition of unanimity laid down by

GATT for any modification of the multilateral principle

through imposition of new conditionality or otherwise,

has now been substituted in WTO by the rule of pre-

scribed majorities, thereby opening up a continuing

possibility of expanding the frontiers of WTO to any

new area whatsoever and thus adding even newer con-

ditionalities.6

The WTo

Since the agreement at Marrakesh, many attempts have

been made by the apologists of the WTO system- the

embodiment of the changed paradigm - to present it as

a universally desirable development, largely a “win-win”

situation. To press the point, the gains on the front of

textiles and agriculture were highlighted, sometimes

with a good deal of exaggeration as subsequent trends

have shown, particularly in regard to agriculture. Some

conceded some downside, but it did not affect their

generally positive assessment. The more enthusiastic

supporters were quick to build further on the triumph

of Marrakesh. Indeed, the 1995 OECD Ministerial Re-

port sought to replace the narrow principle of compar-

ative advantage by the logic of “deeper integration”7

and “internationally contestable markets”8 to provide

an intellectual foundation for the ever-expanding thrust

of WTO, to rationalise the compelling functional re-

quirement of the transnational corporations arising out

of their strategies and calculus of global operations.

Within a short space of a couple of years after Mar-

rakesh, a clutch of new issues again emerged as the pos-

sible agenda for the fresh Round of negotiations,

sought to be christened as “The Millennium Round.”

Predictably, issues of labour standards and the environ-

ment norms, the question of laying down international

norms and standards for investment and other capital

flows, and bringing government procurement within

the ambit of WTO system9 formed the multi-prong of-

fensive to push the theme of deeper integration. The

offensive produced a strong reaction among the devel-

oping country members, who were by now acutely ex-

periencing the lopsided nature of the multilateralism
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being practised in the GATT/WTO system.  A strong

opposition also developed among significant sections

of the first world peoples who were alienated by the on-

going process of  “corporate globalisation” and who

identified the offensive launched in WTO as part of that

process, although their perceptions did not always co-

incide with the stance of developing countries on some

issues such as labour standards and environment and

trade. The continued exclusion of a vast majority of de-

veloping country members from the decision making

process of WTO provided the last straw and the 

WTO ministerial meeting held at Seattle in 1999 

to launch the “Millennium Round” ended in an 

unprecedented fiasco.

The efforts to resurrect the process were launched

by the majors soon afterwards. The general atmosphere

of uncertainty and outrage at the events of 9/11 were

adroitly exploited to push the themes of “multilateral-

ism” and the launch of the new Round of negotiations.

In some articles appearing in the western print media,

subtle and not-so-subtle hints were thrown in to sug-

gest that the opposition to the new round in WTO

could be perceived as a kind of economic version of the

irrational forces of terror and anarchy challenging the

global security and order. The Round was ultimately

launched in Doha in 2001 but could bring the impor-

tant new issues on the agenda only obliquely because

of the continuing reservations and fears of the majority

of developing countries. The showdown, however,

came at the mid-term ministerial meeting at Cancun in

2003 when in the face of the resolute opposition of an

overwhelming majority of small developing countries

to the commencement of negotiations on these issues;

the offensive was called off temporarily. The impasse on

the issue of agriculture created by the confrontation be-

tween the US-EU combine and the G-20 (Group of

20) countries which included the influential developing

countries of the three continents (Argentina, Brazil,

China, India, Indonesia, South Africa, and Egypt) con-

tributed considerably to the derailment of the meeting. 

The developed countries succeeded in bringing the

process of negotiations of the Doha Round back on

rails at the Geneva meeting of WTO in July 2004. The

US-EU combine was apparently able to extract a frame-

work for conducting negotiations on agriculture and

the non-agriculture market access to their satisfaction

through what appears to be a studied ambiguity built

into the framework on agriculture, the ambiguity which

could also provide, for the time being, a sort of conso-

lation for the main players of G-20. The US-EU com-

bine also bought peace with a large number of small

developing countries by offering to take the new issues

of investment, government procurement and competi-

tion policy off the agenda of the multilateral negotia-

tions. Notwithstanding the apparent success on the

question of new issues, developing countries seem to

consider the July Framework outcome as some loss of

ground compared to the promise of Cancun.10

The Challenge oF The 

develoPIng World

The tactical move of the developed countries to take the

new issues of investment etc. off the agenda of multi-

lateral negotiations has a positive connotation from a

political standpoint of developing countries. The

emerging solidarity in their ranks has obviously raised

concerns in the developed world. Even if we discount

the on-the-spot petulant outbursts of the US and EU

representatives at Cancun after the derailment of the

Doha process, their underlying deep concern 

should not be underestimated, particularly in the 

light of their growing resort to bilateral/regional 

trading arrangements.

As we have seen, the crisis in the trading system in

the eighties was overcome by the forces of global capital

by transforming the paradigm of the trading system

and imposing additional conditionalities to suit its 

requirement for further penetration into the new 

economic spaces (services) and strengthening its mo-

nopolistic hold on the knowledge and technology to

maximise its returns, including rentier income, from

that source (TRIPs). The design of the new “multilat-

eral” system was bent to serve the requirements of the

few. But the formal democratic structure was allowed

to remain: Perhaps because outright demolition of the

structure would not have been easy, or because it was

strictly not necessary, considering the success that they

had achieved in forcing down their decisions 

through the opaque and self-serving procedures of de-

cision-making by consensus, a consensus garnished 

by bilateral arm-twisting (remember “aggressive unilat-

eralism?”)  where necessary. The results appeared to

them quite satisfactory, that is, until they witnessed the

fiasco at Seattle. Their anxiety about the functioning of

the WTO system deepened when in quick succession

to Seattle, they faced the derailment of the process at
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Cancun. Again the numbers seemed to create the diffi-

culties. So the obvious remedy would lay in avoiding

the large collectives of numbers. The easier and more

efficient way of achieving the objective would appear

to be to bypass and pre-empt such collectives through

the bilateral and regional route. And this is what we are

witnessing in the spurt of preferential trade arrange-

ments: a tactical retreat from the formal “multilateral-

ism” of the post-war era, a more direct and undisguised

pursuit of expanding spheres of regional influence, with

a view to neutralizing the potential resistance of the for-

mal majority in the WTO and eventually, transforming

and further bending the multilateral instrument once

again to their requirements.

Of late, some opposition to the USA’s initiative for

regional and bilateral trade agreements seems to be

emerging in Latin America. The disillusionment with

the whole process of globalisation is setting in. The en-

thusiasm shown in the nineties by the governments of

various Latin American and Caribbean countries for the

USA’s initiative of Free Trade Area for the Americas

(FTAA) is not visible now. Instead, there is a vociferous

opposition at the people’s level and the major Latin

American countries have clearly stalled the move. 

The sTeP ForWard

What elements do we gather from the historical analysis

so far?  In other words, what conditions can we discern,

in the immediate context that would help propel the

functioning of the system in the desired direction of the

equality of treatment or at least hold the line and pre-

vent further deterioration?

In the short run, a few strategic initiatives may be

identified. First and foremost, the emerging solidarity

of the south in WTO needs to be nurtured. The emer-

gence of G-20 and other larger formations of Groups

of smaller African, Caribbean and Pacific countries and

Groups of even larger number of other developing

countries on clusters of issues, is a positive develop-

ment. However, the movement from the issue-based

Groups of the South to the revival of the joint negoti-

ating capacity of South on the lines of G-7711 in the

past, but inclusive of China, is essential. As WTO is

launched on the course of “deeper integration,” the

trade weightage is not relevant. The stakes of small and

big countries are of equal weight now. And since the

“deeper integration” is in response to the forces of

global capital whose home is in the North, the adver-

sarial confrontation between the nation- states of the

South and those forces of global capital is unavoidable.

And in order to prevent further aggravation of the in-

equity of the system, this organisational initiative has a

strategic significance. It should lead to strategic use of

the numerical majority of the south in WTO. 

The paradigm of corporate, capital-intensive, ex-

port-oriented, agribusiness-centered, peasant-insensi-

tive and mass livelihood-endangering agriculture which

informs the US-EU approach to the international dis-

cipline on agriculture has posed unprecedented chal-

lenge to the three-billion-strong third world peasantry.

Unlike the issue of intellectual property rights which

initially touched only a relatively small section (until the

implications for the healthcare via the HIV-AIDS crisis

made it a people’s issue not only in the affected South

but also in the North, which development eventually

did lead to some dilution of the inequity of the TRIPs

agreement), was abstruse and remote, the agriculture

issue touches all developing countries and their large

masses of people directly and acutely. The possibilities

of the mobilisation of the south on this issue in the

WTO are considerable. This is, therefore, a likely terrain

that can yield successful results in preventing further ag-

gravation of the inequity of the system. One important

condition for such mobilisation is that G-20 must ex-

plore with the rest of developing countries an alterna-

tive paradigm for international discipline on

agriculture.

Considering the outflanking moves of the North

via preferential trade agreements (PTA) route, it is of

importance for the solidarity of the South to initiate

two counter-moves in this context. First, a revival of the

idea of a code for transnational corporations operating

in the south. This should be looked at as a possible bal-

ancing move in response to the recent spurt in the one-

sided bilateral arrangements granting privileges to

transnational corporations in regard to investment

regimes and other matters. Second, an initiative from

the South to call for re-examination of the GATT Arti-

cle XXIV which is providing a license to the hegemonic

powers for all kinds of departures from the multilateral

principle to the detriment of the developing countries.

The immediate objective should be to plug the free

trade area loophole, which provides such license. 

— Special Issue 2005
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SECTION 21

miscellaneous

Economic policies formulated by the Indian government
are tilted in favour of the advanced capitalist countries,
often to appease the financial markets. Thus, the very
concept of the nation is being eliminated by the market
as a handful of global business conglomerates call the
shots. With the economic definitions of nation,
nationalism and nationhood rendered redundant, right-
wing fundamentalism is filling the vacuum. Fundamental
rights of people stand trampled upon like never before.
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US Holds a System of Neo-colonial
Regime to Rule West and South Asia
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widening of economic chasm and conflict in the society.
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tell us a bit about yourself?
I was born in New York in 1945. My parents were refugees from the genocide the Turkish government

carried out in 1915 against the Armenian people. That history cast a shadow over my early life and re-

mains an influence until today. The very first interviews I did were with my mother and other survivors

of the genocide. I wanted to understand what happened. My abiding interest in history and politics

comes from that. Why are people targeted, oppressed and persecuted? How does imperialism work?

What role does propaganda play? I wanted to know those things. That background informs my work.

I am an independent journalist and I have a radio programme that is broadcast all over the United

States, Canada, Australia and other countries. 

I attended one year of college in San Francisco before quitting. I got a job on a Norwegian

freighter as an assistant cook and went to Japan in 1965. I travelled to Cambodia, Thailand, Malaysia

and Indonesia before arriving in India in 1966. In the following year, in Delhi, by pure chance I met

sitar maestro Pandit Debu Chaudhuri, who at that time was not so well known. He invited me to

learn from him. So I decided to study Indian classical music and Sitar. That was my real education. I

was exposed to great music and musicians. 

I learned so much while I was in India from 1967-1969. Since then I’ve retained an interest in

South Asia. I visit Pakistan, Nepal, Afghanistan and Sri Lanka. And I keep returning to India for per-

sonal as well as professional reasons. I have featured on my radio programme Arundhati Roy, Vandana

Shiva, environmentalist Sunita Narain, documentary filmmaker Sanjay Kak, economist Amit Bhaduri,

writer Fatima Bhutto in Karachi, Pervez Hoodbhoy of Quaid-e-Azam University in Islamabad and

others. So Alternative Radio, this programme that I do, tends to address the imbalance in the US

media which is heavily tilted in the direction of corporations and Washington’s policies. And it intro-

duces listeners to voices they would otherwise not hear.

the story behind launching Alternative radio. 
Well, very much like my learning Sitar and living in India, it was a combination of luck and synchronic-

ity. I moved from New York to Boulder, Colorado in 1978 and I began doing radio there. There was

a new station, KGNU, and they needed volunteers. I joined and slowly I learned how to do radio –

recording, editing, writing, narrating, and producing. I got better and better at it and I liked it too.

And after a few years I decided to distribute my programme to other radio stations in the United

States. AR has grown substantially since then. The one-hour programme tries to focus on one particular

topic or issue, such as water, food, US foreign policy in South Asia, the environment in Pakistan, the

wars in Afghanistan and Iraq, Iran, Palestine – different types of national as well as international issues.

Those interested can even visit my website at www.alternativeradio.org

what is the audience for alternative media in the united states? Do you think you have been
able to make some kind of a solid impact in a world where, as you said, media is completely
controlled and tilted in favour of powerful corporations?
Well, if we don’t do anything then we can be certain of the outcome: the corporations will win and

dominate. So just by doing something, you create the possibility, the space, to have an alternative to

challenge and confront hegemonic thinking. And so in the US, with its predatory economic system

and its violent, imperialistic foreign policy, there is some space for dissent, for opposition voices to be

heard. And that space is gradually growing. Millions of people do not trust the corporate-controlled

media, but they do not have access to other sources. So it’s our job to expand the range of opinion, to

push the parameters of debate, to raise uncomfortable questions, to bring those independent and pro-

gressive voices and ideas to citizens who are not exposed to them.



what is the status of the Peace movement in the
united states? even as the obama administration
is imposing its foreign policy in south Asia and
elsewhere, what is the situation of human rights
within the country?
Actually, the Peace Movement is very weak at present.

It was much stronger during the Bush period because

Bush presented a very clear target by his arrogant and

violent rhetoric, his invasions of Iraq and Afghanistan,

his threatening war with Iran, his auguring of

Venezuela and Bolivia. Thus it was easier to mobilise

people to oppose Bush. Then Obama was elected and

many in the Peace Movement felt: “Okay, here we have

a new President. He is articulate and eloquent. Because

he is black, he must be sensitive to the oppression and

vulnerability of the poor. Many in the Peace Movement

were seduced by Obama’s style and were anxious to be

rid of the legacy and policies of Bush. So they wilfully

ignored certain things about Obama. All this has taken

the teeth out of the Peace Movement at the moment. 

Human rights in the US are a problematic issue

because of economic disparity. And economic inequal-

ity is the incubator for human rights violations. And

when you have a disproportionate amount of wealth

concentrated in the hands of a few people and a few

corporations, you have societal imbalances and injus-

tice. Indigent people do not have access to wealth and

privilege. Wealth brings with it access to the best col-

leges and universities, and the best jobs. 

You cannot compare poverty in India to poverty in

United States. The scale is vastly different. But on the

issues of human rights and injustice, there are some

similarities. Bush, Cheney, Rumsfeld, Wolfowitz are

major war criminals and are not being prosecuted by

Obama. And now Obama is committing war crimes.

Hence the patterns of war and intervention continue -

- that international law and human rights are to be ap-

plied to other nations and not to the United States.

so you are saying that Bush at least presented some
kind of an object for the Peace movement to unite
in a positive and forceful manner. Do you see areas
where obama has actually departed from the poli-
cies of George Bush in a major way?
The points of departure are mainly cosmetic. They are

not substantive or deep. On the surface they seem to

be quite different. It’s like an onion. It has many layers;

you have to peel off the outer layer. And when you do,

what do you find? You find basically the same onion

with maybe a slight difference in taste. Obama has com-

pletely embraced capitalism as the organising economic

system for the United States and the rest of the world.

He will not even consider any alternative economic sys-

tem. Except when it comes to helping the banks and

the corporations. Then he believes that the taxpayers

should give their money to support them, public

money to bailout private banks and corporations. He

has greatly expanded the war in Afghanistan, as I pre-

dicted here in December. It was very clear that he was

going to diminish to some extent the war in Iraq and

increase the war in Afghanistan and expand the one in

Pakistan. He has now signed a secret order to have US

Special Forces operating in Somalia and Yemen, where

they are bombing too. All of this is done in the name

of fighting terrorism. Now, has anyone noticed that

since September 11, 2001 and the subsequent US in-

vasions and occupations of Iraq and Afghanistan –there

has been a vast increase in this phenomenon called ter-

rorism? That vast increase is directly connected to US

foreign policy. Because it is this policy that has poured

gasoline on top of the fires instead of water. The US

has inflamed world opinion from Palestine to Pakistan. 

obama’s cairo speech was hyped quite a bit. Your
comment on this.
Obama’s June 4, 2009 speech in Cairo was a triumph

of propaganda. It did not represent any substantive

change in US policy in West Asia or South Asia. It was

a change of tone, mostly cosmetic. He made some Mus-

lims feel good by saying Salaam Aleikum, he talked

about the Holy Prophet and the Holy Quran, he recited

Sura. That made people say he understands us because

he is sympathetic. But beyond that it has been the same

policy – military bases, subjugation, and neo-colonial

relationships. 

Take for example, Hosni Mubarak in Egypt, he is

an American puppet. The last election in October was

completely rigged. He got 99 percent of the vote. After

the farcical election he extended emergency rule, which

has been in effect since 1981. Mubarak is now the

longest running ruler of Egypt since the pharaoh Ram-

ses the Second. He is considered a treasured ally of

Washington. He is a dictator but in the US media and

political discourse he is described as a “moderate.” The

misogynist, homophobic, fundamentalist regime in

Saudi Arabia is also described as “moderate.” Karzai in
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Afghanistan is another example. In August 2009 he

rigged the elections. His regime, like Mubarak’s, is

deeply unpopular. Corruption in Afghanistan is of epic

proportions. Same thing with Pakistan. It’s a feudal

state that does little for its impoverished people. Its

elites live in villas and mansions and shop in London

and New York. Much of the country’s wealth goes

straight to the military and spy agencies and banks in

the Gulf. 

Washington has created a system of neo-colonial

collaborative regimes to allow it to continue its domi-

nation in West and South Asia. 

how do you look at the us reaction to this crisis
in Gaza where, in international waters, Israelis at-
tacked a ship full of peace activists carrying human-
itarian aid?
There’s a technical word for what Israel did. It’s piracy.

It’s a clear example of piracy and should be totally con-

demned by Washington. In addition to extra-judicial as-

sassinations, Israel’s action also involved the kidnapping

and deportation of some 700 passengers on the six

ships carrying aid. The mobiles, cameras and computers

of the activists were seized. The US issued a timid state-

ment calling it a tragedy; it’s too bad that lives were

lost, etc. The US then prevented the UN from launch-

ing an inquiry. Instead of taking an unequivocal, strong

stance against this violent act of piracy, the US once

again demonstrated to the world that Israel is privileged

over all other countries. It has diplomatic and political

protection from Washington. It receives more military

and economic aid than any other state. It’s not a poor

country – it’s not Niger or Burma. It’s a very prosper-

ous country. The per capita income of an Israeli exceeds

that of at least three member states of the European

Union -- Greece, Spain and Portugal. Yet, this country

gets enormous military and economic aid from the

United States. Why is that? Imagine for a second if Iran

had done something similar to what Israel did on May

31, what do you think the US response would have

been? I should add that Israel has been carrying out,

with impunity, assassinations and kidnappings for

decades in many countries of West Asia. Its blockade of

Gaza and control of its borders, sea and airspace is ille-

gal under international law as are its colonisation poli-

cies on Syrian and Palestinian land. But as long as the

US protects Israel it will not be held to account.

You said that the departure points are just cosmetic
and not really deep but is there any change some-
where, because obama did get support from peace
activists, from a lot of progressive sections, cutting
across the political spectrum. Internationally too,
he got that kind of a support. Do you think that
there is still time and we should wait and watch?
This is a very interesting question because the apolo-

gists for Obama on the Left and in the Peace Move-

ment say the structures are such that he has very little

room to manoeuvre, that he would like to do good

things but the system won’t allow him to do it. Of

course they don’t know that. This is pure speculation

about what he is really thinking or feels so this is not

an empirical statement that can be measured in any way.

It’s people’s hopes. The structures are in place that is

true. A President who has progressive or leftist ideas

has very little room to operate in. It’s narrow. But I say

that even within that narrow space he could do a lot.

I’ll just give you a small example relating to the Armen-

ian genocide. When Obama was a state senator and

then a senator from Illinois, he said that the Turkish

government committed genocide against the Armeni-

ans. He was unequivocal, absolutely clear, unambigu-

ous. And then he promised if he were elected President,

he would say it. All the Armenians in the United States

voted for him. An American President will utter the

word genocide. Finally the messiah has arrived. So what

happened? He becomes President. Then he finds that

the political structure is such that it doesn’t allow him

to say what he had said before. Turkey is a valuable ally

in the Middle East, it’s a member of NATO, it could

become a member of the European Union. Washington

cannot offend Turkey. We need Turkish military bases

because of Iraq and on and on. That’s just one of the

many examples. Another is climate change. When he

was a candidate, his position was unequivocal: that cli-

mate change is a fact, there is an urgent need for action.

Time was short. The situation was urgent. Polar ice

caps and glaciers are melting. Temperatures are rising.

Sea levels are going up. So what happens at Copen-

hagen? Compromise after compromise until nothing

happened. Business as usual. The corporations are al-

lowed to continue to pollute and emit greenhouse gases

which are warming the earth’s temperature.

Another example is healthcare. People on the Left

in the United States wanted single-payer universal

healthcare, that is, all citizens are covered by the same
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system. Such a system has uniformity of paperwork and

procedures which produces enormous savings and effi-

ciencies. So if you live in Texas and travel to California,

and you get sick in California, you receive treatment be-

cause it’s all the same system, and the costs are con-

tained. The US has the highest cost per capita for its

medical care than any country in the world. Almost 50

million Americans have no healthcare at all. Many oth-

ers have a minimal healthcare insurance. So if anything

serious happens to them, they’d be financially wiped

out. Obama compromised again and again until he

gave up his stand on healthcare -- which is like a com-

plex, like a military industrial complex. There is also a

private healthcare insurance pharmaceutical complex

which has tremendous amounts of money to lobby, pay

politicians, to put advertisements on television scaring

people that single-payer universal healthcare is social-

ism, we are going to turn into a Soviet State, we are

going to lose our freedom, the government is going to

force you to go to this doctor, you will have no choice.

Just scaring people like this – pure propaganda – but it

was very effective and Obama completely collapsed and

he gave the insurance and pharmaceutical corporations

what they wanted and not what the American people

needed. Against this backdrop I should mention the US

spends more money on its military then all the coun-

tries in the world combined. And it is the number one

weapons seller.

coming back to India, under the us leadership,
where is the war on terror headed for? secondly,
how far do you see the us role in the discontent in
this subcontinent as some experts argue the south
Asia policy of the us is responsible for fuelling this
discontent and conflict in the region.
I wouldn’t say that. I think that it’s easy to blame the

outside force. There are internal reasons for the prob-

lems of the Indian state. One-third of its 600 districts

are in some kind of revolt against the Centre. So there

are internal explanations. But as a rule any weaker

power should be careful and suspicious about the in-

tentions of a stronger power. Just as a rule, this has

nothing to do with the United States, this is how im-

perialism operates, it’s looking for its advantage. But it

will never say that to you directly. It will say I’m helping

you. But they’re always looking for their advantage and

strategic position. What is the US interest in the war

on terror? Firstly, it fuels the military industrial com-

plex. War is good for the military sector of the US econ-

omy, for the huge corporations that build weapons –

Boeing, Lockheed Martin, Northup Grumman,

Raytheon, Honeywell, General Dynamics, and others.

What happens if there’s peace in the world? It’s a disas-

ter for them. So war is great for their profits, their eco-

nomic bottom line. That is one factor. War also allows

the US cultural, political and economic penetration in

other countries under the guise of saying I’m doing this

to protect you. Washington’s always altruistic. All in-

tentions of imperialist countries are benign; they’re al-

ways good, not negative. And you have the media then,

which propagates this lie. The US wants India for cer-

tain of its own geo-strategic reasons, mainly in dealing

with China. It doesn’t really care about India. India is

just a pawn in this game. What they’re doing now in

Central Asia and Afghanistan is to build a network, a

necklace of bases around China because they see China

as their greatest long-term threat. This war on terror

doesn’t occupy the attention of the Pentagon planners

very much. If you look at their documents, Al-Qaida

takes up very little space. Al-Qaida is a small group of

people. Yes, they can do some damage, but it is limited.

US strategists all see China as the major threat. So India

plays a role in that, as does Pakistan. China has major

investments in Pakistan, it’s investing in Afghanistan.

One-seventh of the US debt is owned by China. China

has increasing leverage of the US because of this.

But, the us is walking a tight rope between India
and Pakistan on the issue of terrorism. what do you
have to say on this?
What is terrorism? What do you call these bombings,

these drone attacks on Pakistan, when they hit a wed-

ding party, a madarsa, a Masjid or people’s homes, a

school, what is that? That’s State terror. But when the

State does it becomes defence. But if you have a small

group of people who blow up a bus, that’s terrorism.

Maoists in Dantewada, that’s terrorism. What the In-

dian Government has been doing for 63 years there in

the Northeast and Kashmir is not considered terrorism.

But it is a form of terrorism: economic terrorism, steal-

ing people’s land and natural resources, displacing

them, not providing them with water, health clinics,

and schools. People are deprived of the basic amenities

of life. That’s rarely discussed in the screaming debates

led by the appalling anchors on Indian Television

screen. So terrorism as I say is always in the eye of the
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beholder. And from the US point of view, they never

commit terrorism. They are its victim. They are inno-

cent. There are these horrible Iraqis, Palestinians,

Afghans, Pakistanis who want to blow up Times Square

and crash planes into the World Trade Centre. The US

is innocent. They never make any connection between

its economic and military policy and the growth of

what is called terrorism. The corporate media play a sig-

nificant role in obscuring reality from the American

people. Who created, funded, armed and trained the

Mujahideen? The US did, along with its great “demo-

cratic” allies, Saudi Arabia and Pakistan.

You’ve been travelling in India, quite a bit. Given
our tremendous desire to be a us ally, nuclear deal
and so on, on the one hand, and neo-liberal eco-
nomic policies on the other hand, what are the
major challenges human rights activists face today?
Well, you’d know better than I. As an outsider, I cannot

give the kind of detailed answer that someone who has

studied it carefully can give. But to me, the issues of

water and land are paramount. Because in water and

land, you have the whole division of the advantaged

sectors of the population and the disadvantaged, be-

tween the haves and the have-nots. And there is a war

on the poor in this country because the poor just hap-

pen to be living in areas which have abundant amounts

of iron ore, bauxite and water and other resources that

are in great demand by not just Indian corporations but

international ones too. So there is a kind of war on the

poor that has led to tens of millions of people losing

their homes, being forced into kind of strategic hamlets

like in Chhattisgarh. In a way, you have to have this vig-

ilante group created by the State called Salwa Judum

on the rampage, killing people, abusing them and then

forcing them from their villages and putting them into

camps. All of the crimes they commit are done with

legal impunity. It is similar to Vietnam. Just like what

the Americans did, strategic hamlets, put barbed wire

around people, and prevented them from returning to

their land and villages. This is your new home, be

happy. How can I be happy? My house is there, my land

is there, my culture, my traditions, everything. All my

family and cultural memories are in that land. So cut-

ting people off from that, you make them desperate.

What would desperate people do? They would do des-

perate things, to fight back. To me it’s surprising that

there isn’t even more unrest in the country. More dis-

advantaged districts, like those I have just visited in Ut-

tarakhand and saw the desperate situation with water

there, the creation of the Tehri-Garhwal dam which has

caused social and economic dislocation. Why? So that

people in Kanpur, Allahabad and Delhi could have

water. And there the people do not have water even to

drink, to bathe, to wash their clothes. Is that justice? So

the question is about justice. Who defines justice? In

India we have seen, time and again, for example, the

Bhopal case, the massacre of Sikhs in Delhi and in Pun-

jab, the Babri Masjid, Bombay killings, Gujarat carnage.

How many times has justice been delayed or completely

denied? It’s a very serious issue and it tells you a lot

about where power rests in this country. It is with the

elite who dominate the business sector, the financial sec-

tor, and the State. There are interlocking networks.

They attend the same top universities, they come out

of corporations like Chidambaram who comes from

Enron and Vedanta and then he becomes first finance

minister then home minister and when he retires,

maybe he will go to America and teach at Harvard a

course about India and Operation Green Hunt. How

he heroically devised clever strategies to defeat the

Maoists. He will appear on TV and write a book and

make millions of dollars. So there is a sinister intersec-

tion between the State and the private sector that arrests

justice. So no justice for Bhopal victims, nothing for

Sikh massacres, no justice for Gujarat massacres, Babri

Masjid, Bombay massacre and so many others which

have gone down Orwell’s memory hole. And in the in-

stances where there is some sort of justice it’s perverted.

Take the case of Punjab’s ex-DGP SPS Rathore and

Ruchika Girhotra. When I was here in December,

everyday it was in the news. Now he has been given an

18-month sentence, which is basically nothing. We

would call it, in American lingo, a tap on the wrist.  He

abused his position of power and drove this girl to sui-

cide. Eighteen months for that? 

— May-August 2010
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Bargaining Lives
POSCO brings Orissa government to its knees as an MOU signed
between the two is not only going to rob thousands of villagers of their
tenuous preserves in far off hamlets but also ties state's hands from
doing anything except to support, assist, protect and pave the way for
investors' interests in all eventuality.

sAu rA B h  B h At tAc h A rYA ,  m A D h u m I tA  D u t tA  
&  u s h A  rA m A n At h A n

None other than Prime Minister Manmohan Singh announced in
June this year that the work at the POSCO project site in Jagats-
inghpur district of Orissa will begin on April 1, 2008. However,
he failed to acknowledge the fact that there is intense opposition

from people who stand to get affected by the project. Naveen Patnaik-led Orissa
government has assured the company about the transfer of 4004 acres of land by
April for the integrated steel plant. On its part, the company is arm-twisting the
state and central government to expedite the process or else shift the project some-
where else.  

Given the mood of the people of Nuagaon, Dinkia, Kujang and other affected villages, none

of the above propositions will be easy unless the state decides to use armed force. In the past, the

Orissa government has not hesitated to unleash police and paramilitary forces against the people

of Kashipur, Lanjhigarh, Kalinganagar, who had opposed similar industrial or mining projects.

The state in its bid to attract private capital has abdicated its role as a regulator.  In the face

of stiff popular resistance, it has resorted to every means to subvert legal and constitutional safe-

guards. POSCO is no exception to this. A close scrutiny of the POSCO MoU reveals state's ne-

farious intentions.

InsIDIous contrAct
On 22 June 2005, a memorandum of understanding (MoU) was drawn up between the Governor

of Orissa (representing the state) and POSCO, a South Korean steel major, for the establishment

of a 12 million tonne per annum integrated steel plant at Paradip in Jagatsinghpur district of

Orissa. The total investment in the project is estimated to be US $12 billion after completion,

one of the largest foreign direct investments in the country. MoU also includes other components-

mining facilities, road, rail and port infrastructure for the project, integrated township, water sup-

ply, and captive power plant. 

stAte As A reAltor   
The Orissa government has promised the company expeditious transfer of all non-forest land and

acquisition of private land. As per the MoU, the Company will need more than 6,000 acres of

land in the following manner:

w 20-25 acres in Bhubaneswar for their registered office and headquarters

w 4,000 acres for the steel plant and associated facilities
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w 2,000 acres for township development

w Additional pockets for transport and water proj-

ects etc.

The Orissa government has committed to acquire

and transfer such large chunks of land free of encum-

brances through the Orissa Industrial Infrastructure

Development Corporation. The cost for the land will

be determined under the Land Acquisition Act for pri-

vate lands and for government land on the basis of the

prevailing Industrial Policy Resolution on concessional

rates. 

A question that deserves to be asked is when the

land is to be acquired for a private company from pri-

vate land owners, why must the state act as an agent

and acquire land, more so under an archaic and colonial

Land Acquisition Act (LAA). The LAA should not be

used to dispossess people, but be a means of protecting

people in their negotiations with industry. The state

should not abdicate its role in protecting against the ex-

ploitation of the people from whom land is being taken

over. The state should ensure that the people from

whom land is being acquired have full information so

that their agreement to sell is informed. They are not

led into making decisions that would be to their detri-

ment. 

As has often been the cases, the state identifies the

land for location of industry. Then it lets the corpora-

tions negotiate or coerce people into selling their land.

This is done to show that the state is leaving things to

market. As we can see, this is not about leaving it to the

terms of the market. In the matter of selling of land, in-

dustry should not be allowed to prey on the weaknesses

whether arising out of lack of information or whatso-

ever other reasons from the point of view of the people

from whom land is intended to be taken away.

One critical issue that the MOU has not factored

in is the impact of such large scale diversion of land

against the interests of petty land holders, labourers and

landless farmhands. The last of them would be com-

pletely dispossessed of their livelihood and would not

be entitled to any compensation.  The Land Acquisition

Act does not include landless agricultural labourers

within its definition of 'interested person'. The Orissa

Resettlement and Rehabilitation Policy 2006 also fails

to provide any protection to landless peasants and

labourers. While the policy speaks of the need to 'ad-

dress the specific needs of the women, vulnerable

groups and indigenous communities', its provisions are

vague and do not spell out the entitlement of the land-

less labourers.   

In Jagatsinghpur district, where POSCO steel

plant is proposed to come up, almost 300 families are

yet to be allotted legal titles. In the absence of pattas or

titles, the villagers have virtually no bargaining power

and will get displaced without adequate or any com-

pensation. Rehabilitation in such cases is not even con-

sidered by the government.

r & r PAckAGes
The MOU notes that Resettlement and Rehabilitation

(R&R) for POSCO oustees will be in accordance with

the Orissa Resettlement and Rehabilitation Policy

2006, which was drafted and approved by the cabinet

in April 2006, in the aftermath of the Kalinganagar ag-

itation. The provisions of this R & R Policy fall short

of acceptable standards and are nothing more than an

eyewash.  It fails to ensure any employment guarantee

to the displaced; it carries just a stipulation that the in-

dustries give job "preference" at least to one nominated

member of each affected family. Further, it remains

silent about the government's role in cases where people

don't want to be displaced by the industrial projects.  

More critically, while mouthing an array of plati-

tudes, it is non-committal on ensuring land for land re-

habilitation for the displaced families. This makes the

entire R & R policy mere eyewash as no amount of cash

can compensate for the loss of source of permanent

livelihood. Cash compensation by itself does not enable

generational farmers with lack of alternate technical

skills to find other sources of livelihood. This aspect was

recognised even by the Supreme Court before it sadly

remained short of implementing its own verdict in the

Narmada Bachao Andolan case. R & R Policy ignores

the fact that cash compensation amounts to neither re-

habilitation nor resettlement. It is not and cannot ever

be an adequate replacement for a source of livelihood

coming down and secured through generations.

One of the most fundamental limitations of the R

& R Policy is that it does not speak in terms of com-

mitment from the state or entitlements for the affected

persons. It just mouths homilies on what the state gov-

ernment should do but does not set out specific com-

mitments. Further, it places no onus on the state

government to consult the displaced families while de-

signing and implementing the rehabilitation and reset-

tlement plan.    
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PermIssIon for mInInG
The MoU envisages allotment of coal mine and iron

mine blocks for captive mining for the project, either

directly or through a PSU. In this regard, the Orissa

government has promised to recommend and 'to use its

best efforts' to ensure that the central government

grants its approval for prospecting licenses and captive

mining leases. It is to be noted that the conditions gov-

erning the grant of such licenses are provided by the

Mines and Minerals (Development and Regulation Act,

1957) and the Mines Act, 1952, together with the rules

and regulations framed under them, which constitute

the basic laws governing the mining sector in India.

Further several regulatory powers have been vested in

the state government. The state government has to ex-

ercise those regulatory powers independently and in ac-

cordance with statutory mandate and administrative

law principles guiding exercise of discretion. 

The state government promises the company or

POSCO its best efforts to ensure grant of all relevant

licenses and lease, there is a patent conflict of interest

between the responsibilities of the state government

under the mining laws and its obligations under the in-

stant MoU. The independence of the state government

to act as a neutral regulator, according to the statutory

principles and compelling public interest, is severely

compromised by its assurances under the MoU.

stAte GoVt's role In lItIGAtIon
Clause 6 (5) of the MoU states that the government

shall recommend such areas as are free from litigation

and encumbrances and that in case of any litigation 'at

any stage', the government shall diligently defend its

recommendation. Such a clause should ordinarily be

unexceptionable. However, the scope of diligent de-

fence should only extend to past encumbrances and lit-

igation. But the instant clause provides that the state

government will defend at 'any stage', its recommenda-

tions. This phrase, 'at any stage' takes this clause beyond

the ordinary realm. This raises the question as to should

the state government obligate itself to defend its rec-

ommendations in a litigation at a subsequent or distant

time when the grounds for challenge to such recom-

mendations may include any dereliction or misdeed of

the company. 

contrAct oVerrIDes stAtutes
The MoU contains a series of promises from the state

government in the nature of assuring its best efforts in

facilitating all necessary consents and clearances for all

the components of the proposed steel project and all

ancillary ventures outlined in the MoU. For instance, it

promises assisting the company in securing clearance

under the Forest Conservation Act and Environment

Protection Act, clearance for creation of water bodies

and pipelines, using its best efforts to enable the com-

pany secure no objection certificate through the state

Pollution Control Board, facilitating grant of Coastal

Regulation Zone (CRZ) clearance.

These tall promises by the state completely dis-

places the statutory mandate vested in the state govern-

ment and bodies like the State Pollution Control Board

by the whole gamut of environmental statutes and reg-

ulations. Indian environmental laws, as enunciated by

the Forest Conservation Act, Water Act, Air Act and

the numerous rules framed under the Environment Pro-

tection Act, including the Environment Impact Assess-

ment (EIA) Notification and the CRZ Notification vest

a tremendous amount of regulatory powers on the state

government.        

The MoU, by committing the state government to

enabling grant of consent to the company, prejudices

and predetermines the regulatory functions of the gov-

ernment. Thus, the MoU interferes with future exercise

of statutory powers and, therefore, displaces the statu-

tory mandates vested in the government.

This contravenes the widely accepted rule of ad-

ministrative law which states that a public authority

cannot, by contract, restrict the future exercise of its

statutory powers. This was acknowledged by the

Supreme Court in Indian Aluminum Company v. Ker-

ala State Electricity Board  where the Court also re-

ferred to several English precedents.      

unlAwful oBject  
The undertakings made by the state government prej-

udice the issues of grant of necessary license, consent

orders and permits to the company. These decisions will

be made on the basis of the contractual mandate of the

MoU. In fact, the grant of such permits has been ren-

dered a fait accompli by this MoU. As such, the MoU

stands in contravention to the established principles of

administrative law. More problematically, there is a real

danger of the state government finding itself bound to

the promises made in the MoU, particularly if the com-

pany acts upon the promises made therein. As such, the
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state government may be completely bound by the

promises held out in the MoU and the contractual ob-

ligations will completely displace the statutory mandate

vested in it. 

It must be noted in this context that one of the

general principles of contract as postulated in Section

23 of the Indian Contract Act says that the considera-

tion or object of an agreement is unlawful if it is for-

bidden by law; or is of such nature that, if permitted it

would defeat the provisions of any law. Every agree-

ment of which the object or consideration is unlawful

is void. Admittedly, a MoU is not strictly speaking a

contract and nor are the promises made by the state

governments in the nature consideration in true sense

of the term. At the same time, an MoU is indeed an

agreement that would shape the contours of the final

contracts on each specific issue discussed in the MoU

and consequently, the fundamental principles of con-

tractual laws must still very much be applicable to it. 

Therefore, it may be argued that the current MoU

contains clauses that contravene the legal principles

guiding the exercise of administrative discretion and,

thus, the objects of this agreement are unlawful. Con-

sequently, such an agreement can be said to be a void

agreement in so far as they fetter and displace adminis-

trative discretion vested by statutes by creating a con-

flict of interest.  

juDGe In Its own cAuse
These clauses also create a scenario where the state gov-

ernment, being an interested party due to its part in the

MoU, judges its own cause while granting necessary

permits under the different environmental laws. This is

a complete inversion of the fundamental principle of

natural justice which affirms that no one shall be a judge

in his or her own cause. 

It is an unexceptionable rule of law that justice

must not only be done but also must be seen to have

done. The MoU and the promises of the State Govern-

ment made therein completely shatter the objectivity of

the state government and create a very strong appre-

hension of bias.   

clAsh of Interest  
MoU also avers that the state government shall recom-

mend to the central government setting up of SEZ as

required by POSCO. Ideologically, setting up of SEZ

and its appurtenant privileging of corporate interests

over basic rights of the people, creation of anti-people

and anti-labour enclaves that are bereft of any form of

democratic control is unconscionable and must be re-

sisted at all costs. 

But the specific clause in this MoU even falls foul

of the limited norms of the SEZ Act. As already argued

earlier, it is well established in law that the state gov-

ernment must apply its mind objectively and with ref-

erence to the objectives and provisions of the Act and

make its recommendations. However, this MoU clearly

fetters the state government's power to make independ-

ent recommendations and substitutes its discretion with

contractual obligation towards POSCO and thus de-

prives the provision of state government's approval of

its entire substance and meaning. 

sPecIAl treAtment
The MoU states that Orissa government will assist

POSCO in establishing suitable contacts and interfaces

with the Indian government for POSCO's requirement

for 400 MT of iron for its steel plants in Korea. This

being a market transaction, there is no reason why the

state government must interfere in it by providing spe-

cial assistance to POSCO when the company can pur-

chase its requirements from the open market. 

mIlItArIsAtIon of the reGIon
Clause 17 of the MoU states that the state government

shall be responsible for the security of the project and

take all steps including setting up of new police stations.

This insidious provision highlights the state-corporate

nexus that has acquired a lethal shape in this neo-liberal

era. The state is increasingly becoming just a sentinel

guarding the penetration of the mineral rich regions of

the country by the global capital and is abdicating its

functions of honouring and protecting the fundamen-

tal, political and socio-economic rights of the indige-

nous people and other citizens.  This is an

acknowledgement of the role of the state in repressing

popular movements and resistance against mega proj-

ects as being witnessed in Kashipur and in 

Kalinganagar. 

— November-December 2007
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Globalisation and Indian 
Economic Development
Economic policies formulated by the Indian government are 
tilted in favour of the advanced capitalist countries, often to 
appease the financial markets. That’s why our governments get
showered with accolades from the Bretton Woods institutions – 
the IMF and the World Bank.

A m I t  B h A D u r I

Adilemma faces the developing countries today. In the
current phase, the emerging rules of globalisation are
increasingly occupying the policy space of the nation-
state. And yet, the global rules of the game are flawed,
and biased in favour of the richer countries, especially
the Untied States. The dilemma arises because the de-

veloping countries tend to feel that there is no alternative to accepting glob-
alisation in its present form, the so-called TINA syndrome of a unipolar
world dominated by the United States (US). They do not realise that they
can hardly rely on the national interests of this super power to further their
own developmental objectives. A couple of well-known examples illustrate
this point. 

The issue of a fairer global trade in agricultural commodities, without subsidy to farmers in

richer countries, is required not merely for a freer trade regime; it affects also the poorest one bil-

lion people in the world, as most of them are connected directly or indirectly to agricultural ac-

tivities in the rural areas of developing countries. There is hardly any other trade-related example

with greater compatibility between a more efficient international price mechanism operating

through freer trade, and greater global equality. And yet, international negotiations governed by

the national interests of the richer nations reduced global rule making recently to a “tit-for-tat”

strategy that led to a breakdown in negotiations, and the tendency to impose solutions by the

richer and more powerful nations.

There are other examples of imposed rather than negotiated solutions. Both the Bretton

Woods institutions, namely the International Monetary Fund (IMF) and the World Bank, make

policy recommendations to the developing countries through their standard pro-market ‘condi-

tionalities’. In defence of imposing pro-market conditionalities on developing countries, both

these institutions place a great deal of emphasis on the principle of accountability to the market.

Ironically, however, they themselves remain totally unaccountable for their performances and rec-

ommendations, no matter whether an economic collapse occurs in Argentina under their guidance,

or an acute financial crisis erupts in east Asia (the only country to escape largely its adverse con-

sequences was Malaysia, which went openly against the IMF prescriptions), or years of stagnation

continues despite their recommended large-scale IMF-World Bank sponsored liberalisation in sub-
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Saharan Africa. More blatantly, the presidents of the

World Bank are chosen from the US, by the US, for the

US, in the name of global development.  

The power of imposing rules, which the rich na-

tions have over the poor nations, arises to a large extent

from several structural asymmetries inherent in the cur-

rent process of globalisation. Without identifying them

clearly, it would appear that this process of globalisation

led by the interests of the rich is a natural phenomenon,

somewhat like an earthquake or a drought, conse-

quences that have to be accepted because they cannot

be controlled. We would be in a better position to inte-

grate strategically with the global economy to our ad-

vantage, instead of meekly submitting to it when we

understand these asymmetries that make the current

rules of the global game so flawed. 

Perhaps the most fundamental asymmetry in the

world economy arises today from the freedom of move-

ment of capital, especially financial capital on one hand,

and the restrictions on the movement of labour on the

other, especially unskilled labour from developing coun-

tries. Despite vast improvements in travel and commu-

nications technology, available estimates suggest that

labour migration as a proportion of the total world

population has been lower in the current phase (ap-

proximately 1973-to date) compared to the earlier

phase of globalisation (approximately, 1870-1913). 

On a rough reckoning, about one in six persons

crossed national borders for employment or livelihood

between 1860 and 1900. They went as indentured

labour from China and India, as colonial settlers from

Europe to North, Central and South America, and to

Australia. Over a comparable period of nearly five

decades of the current phase of globalisation, not more

than one in seven persons migrated. Contrast this rela-

tively sluggish movement of labour with the move-

ments of capital, especially financial capital during the

current phase of globalisation. Rough estimates avail-

able from the Bank of International Settlements suggest

that the daily volume of private trade in foreign ex-

change is over 1.2 trillion dollars. Of this, less than two

percent is accounted for by trade in goods and services,

and even if one adds all direct foreign investment it

would still be well below four percent. 

A few days of hostile private trade in the foreign

exchange market can wipe out the entire foreign reserve

of all the central banks in the world. The defining char-

acteristic of the current phase of globalisation has be-

come this overwhelming dominance of private trade in

finance. The world has not seen anything like this be-

fore. The rise to ascendancy of international finance

started with successive waves of liberalisation of the

major capital markets of the advanced capitalist coun-

tries starting around mid-1970s, and assumed irre-

sistible momentum by early 1980s. Although little

explicit note is taken of its implications in public dis-

cussions and government pronouncements, its imprint

has been deep on the pace and pattern of world devel-

opment in general, and Indian development in partic-

ular. 

Economic policies are increasingly formulated by

the Indian government with a view to appease the senti-

ments of the financial markets. The English language

media, especially the electronic media that shape Indian

middle class opinion, tend to behave as if the daily fluc-

tuations of the stock market provide a barometer of the

health of the real economy. However, the Indian stock

market is minuscule in relation to the vast size of global

private trade in foreign exchange mentioned earlier. The

rupee and Indian stocks can easily be set into an uncon-

trollable downward spiral by a few large international

players speculating against some Indian stocks or the

Rupee. This is not at all fanciful. Recall how the Dalal

Street nosedived immediately after the 2004 general elec-

tions results, because a few large, mostly foreign institu-

tional investors began to withdraw from the Indian

capital market fearing that a coalition government sup-

ported by the Left will be unfriendly towards private

businesses. However, as soon as the United Progressive

Alliance government named its top economic team, a

trio of the prime minister, the finance minister and the

deputy chairman of the planning commission, all known

for their extreme pro-market and corporate friendly out-

look, the stock markets began to stabilise in no time. 

Nothing had changed about ground realities of the

Indian economy in those few weeks, except that inter-

national finance capital needed assuring political signals.

In the process, the future course of economic policies

of the country was set, and the Left sufficiently tamed

as its subsequent economic policies are showing. 

This story would remain incomplete for India, be-

sides many other developing countries without men-

tioning the critical role of the IMF and the World Bank.

Since those two institutions are in a pivotal position to

influence the perception of private foreign investors like

multinational corporations, banks and other financial
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institutions about a country’s investment climate, they

exert a significant influence on the sentiments of the fi-

nancial markets. If the economic policies of a govern-

ment are favourable to the corporations, it generally

gets a good chit from the IMF and the World Bank, en-

couraging capital to flow in to stimulate the stock mar-

ket. With an unfavourable signal from those

institutions, the government runs the risk of capital fly-

ing out in a destabilising manner. 

This, not merely free trade, is the name of the fi-

nancial game under globalisation. The IMF, the World

Bank and all those suffering from the TINA syndrome

would like us to believe this is indeed the only game in

the town! Under the influence of the Bretton Woods

institutions, India has passed a Fiscal Responsibility and

Budget Management Act (FRBM) in 2003, which pre-

vents the government from spending more in areas like

elementary education, expanding rural employment

guarantee or making it effective by strengthening de-

centralisation of the panchayat system through ade-

quate fiscal autonomy. Tribals and peasants are evicted

from lands with little compensation and their livelihood

destroyed to improve the ‘investment climate’. 

It is becoming increasingly apparent that, in the

name of development, policies of developmental terror-

ism on the poor are being pursued. It might deliver

high growth, but it is growth without a democratic

content. It does not reach the poor citizens of India

who need to benefit most from the process of growth.

This is why each and every government that has been

following this sort of policy gets showered with the ap-

proval of the corporate sector, of the IMF and the

World Bank, and even of the upper middle class, but

loses the general election. The Congress government

under the then prime minister, Narasimha Rao, with

Dr. Manmohan Singh as its finance minister spearhead-

ing economic reforms lost the general election. Dr.

Singh personally failed to win a seat. The BJP-led coali-

tion crashed in the 2004 general election with its ‘shin-

ing India’ slogan; and it did especially badly in Andhra

which was shining under the glow of IT industries.

There is no reason to believe that things would be any

different next time. However, this would require going

against the hidden script of globalisation by upsetting

the alliance between large domestic industrial houses,

multinational corporations and banks including the

IMF and the WB, and a pliable domestic government

irrespective of its political label.

The second important asymmetry in the current

phase of globalisation arises from the increasingly freer

flow of trade in goods and services on the one hand,

and the growing restriction on the transfer of knowl-

edge and technology embodied in the production of

those goods and services on the other. In the emerging

regime of Trade Related Intellectual Property Rights

(TRIPS), all developing countries, including India, find

it increasingly difficult to learn and adopt the produc-

tion technology involved in the goods and services they

import. The asymmetry of the emerging trade regime

has been characterised by freer trade in goods and serv-

ices coupled with greater restrictions on the flow of pro-

ductive knowledge. Thus, the more liberalised trade

regime of the World Trade Organisation (WTO) puts

India under increasing pressure to import goods and

services rather than produce them at home. It is conve-

niently forgotten that international trade has been the

vehicle for learning the technology embodied in the

traded goods and new products throughout history.

This learning process involved through international

trade may well be the most important dynamic gains

from freer trade, far outweighing the static gains of ex-

isting comparative advantage. By treating knowledge

more and more as simply a privately tradable commod-

ity, the current trade regime shows its bias towards cor-

porations as the generator of knowledge who should

be handsomely rewarded, but forgets the importance

of other sources of knowledge like traditional commu-

nity-based knowledge to the detriment of many indige-

nous communities. 

It is in this context of freer trade in goods and serv-

ices that the economic consequence of globalisation in

terms of the increased relative importance of the external

vis-à-vis the internal or domestic market needs to be ex-

amined. It has influenced thinking on macro-economic

policy in a way, which is seldom highlighted. It empha-

sises the importance of reducing the costs of production

through more efficient supply side policies for increasing

the international competitiveness of the national econ-

omy; but ignores the problem of creating adequate pur-

chasing power and aggregate demand through relative

neglect of the domestic market. This shift of emphasis

from the domestic demand to international cost compet-

itiveness raises concerns about labour market ‘flexibility’

and various forms of wage restraint. Lower wages (or

wage growth) tend to depress the unit cost of produc-

tion, but also the consumption demand from wage in-
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come. Consequently, unless either higher investment or

increased export surplus makes up for that reduction in

consumption demand in a regime of investment or ex-

port-led growth, insufficient aggregate demand at home

would become the binding constraint on development.

Similarly, the emphasis on increasing output (value

added) per worker or labour productivity to reduce

labour cost of business, and use this as a tool for en-

hancing international competitiveness has its downside.

Attention focused only on labour productivity separates

it from the level of employment in the economy. Thus

total output would decrease despite an increase in pro-

ductivity, if the percentage decrease in the level of em-

ployment exceeds the increase in labour productivity.

Consequently, the corporate strategy of ‘down-sizing’

the labour force to create a “lean and efficient corpora-

tion” for increasing market share might turn out to be

good for a particular corporation, but macro-econom-

ically counter-productive if many corporations do it si-

multaneously with shrinking of total supply, and of the

size of the domestic market. Such policies of reducing

unit cost in search of greater efficiency are effective on

the micro-economic scale of a single corporation, but

counter-productive on the macroeconomic scale due to

their effect of depressing aggregate demand. This blur-

ring of this distinction between micro-level and macro-

level efficiency, typical of the corporate ideology, gives

rise to many ‘fallacies of composition’ in macro-eco-

nomic policy by assuming that the individual micro-

economic ‘parts’ have the same properties as the ‘whole’

macro-economic system. The third asymmetry arises in

the current phase of globalisation from the role assigned

to the State in monitoring and regulating economic ac-

tivities. 

The market-oriented neo-liberal philosophy in-

tends to curb the role of the state as an economic actor,

but gives rise to an almost schizophrenic view of the ca-

pabilities of the State. It is usually claimed that the State

cannot be trusted with expansionary monetary and fis-

cal policies (e.g. FRBM Act of 2003 mentioned earlier)

because the State has an in-built tendency to be finan-

cially irresponsible. At the same time however, the same

State is relied upon to undertake far more complex fi-

nancial tasks like extending the scope of the market

though privatisation without corruption, regulating the

stock exchange, etc. This schizophrenic view about the

capabilities of the State is rooted in denying the state

its developmental and distributive role, but using it to

promote the reach of the multinational corporations

through measures like privatisation. 

This leads in the case of India to the most funda-

mental asymmetry in the relation between our political

democracy and the market mechanism. In neo-liberal

philosophy the free market and democracy are consid-

ered mutually reinforcing, as both extend the scope of

individual choice. And yet, the types of freedom

granted by the market economy and political democ-

racy are often in conflict in developing countries. The

democratic principle of ‘one-adult-one-vote’ coexists

rather uneasily with the free market philosophy that the

rich, with greater purchasing power, would have more

‘votes’ than the poor in the market place. This asymme-

try becomes even more acute when with greater in-

equality in the distribution of income a larger

proportion of the poor have political voting rights, but

are economically without a ‘voice’ in the market.  In

these circumstances, the democratic form of govern-

ment comes under increasing strain if too much free-

dom is granted to the market. Yet, the process of

globalisation relentlessly points to a situation in which

national governments have little control over the free

play of global market forces. 

As a matter of fact the history of the relation be-

tween economic development and democracy has been

far more complex than the currently fashionable ‘polit-

ical correctness’ would have us believe. Historically, the

per capita income of the western countries had to reach

a minimum of  2000 dollar per capita per year. This was

a high level compared to India’s 200-250 dollar around

the time of our first general election in 1952 (measured

in 1999 at Purchasing Power Parity or PPP calculation).

It is an unparalleled achievement in the recorded polit-

ical history that political democracy in India has been

sustained at that level of poverty despite the tremen-

dous diversity of the country. This also poses the most

serious challenge to our democratic form of govern-

ment. It must control the excesses of globalisation and

domination by corporations of our economy. Our

democracy has to ensure that the process of growth is

not corporate driven, but is decentralised and rural em-

ployment driven to allow for the widest participation

of our citizens. Only then will the wealth created by

growth be fairly shared, and growth itself will have a

democratic content. It will be growth of wealth created

by the people, for the people. This compulsion of our

time can neither be met by globalisation, nor by cor-
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porate-led growth supported by the government. Unfortu-

nately neither the Right nor the Left seem to have woken

up to this challenge for a pattern of development that gives

dignity to all citizens. 

— May-June 2007
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Axis of Evil
The very concept of the nation is being eliminated by the market 
as a handful of global business conglomerates call the shots. 
With the economic definitions of nation, nationalism and 
nationhood rendered redundant, right-wing fundamentalism 
is filling the vacuum.

A n I l  c h Au D h A rY

The concept of a nation-state evolved in an attempt to meet the re-
quirements of the market. It thrived through history by being the
‘most omnipotent protective shell’ for capitalism to grow. Nation-
hood, as it is defined, understood and perceived, has a brawny un-

dercurrent of economic interests of the capitalist conglomerates. In the period
preceding the second world war, the economic basis of nationhood became more
and more pronounced and got entrenched in statecraft. 

cAPItAlIsm’s new fAce 
In the present phase of capitalism referred to as globalisation, such economic basis of defining,

understanding and/or perceiving the ‘nation-state’ has become not only insignificant for the market

but also an obstacle in the way of legitimately capturing the resources all over the globe to satisfy

the greed of few capitalist conglomerates. One of the fallouts of this trend has resulted in making

the economic definition of nation, nationhood and nationalism redundant. The vacuum that is

created amid weakening foundations of nation, nationhood and nationalism, has been successfully

filled by rightwing fundamentalist forces all across the world.  The rise of right-wing fundamen-

talism parallel to the process of thrusting the ‘neo-liberal’ agenda came quite handy in terms of

meeting the goals without damaging the significance of the time-tested instrument of the nation-

state. Today, the nation-states are vociferously playing their role as ‘the most omnipotent protective

shell’ for all kinds of capital to uninterruptedly flow and flourish. The complementarities between

‘neo-liberalism and right-wing fundamentalism has made the sailing of the current project of cap-

italist conglomerates’ greed relatively smooth.

fAIlure of seculAr forces
The unfolding ‘neo-liberal’ agenda with the rise of Hindutva can be understood in this backdrop

in India. Ever since 1990, both the processes of neo-liberalism and Hindutva went hand in hand

and complimented the growth of each other. All this while at the level of ideas, a vacuum persisted,

lending a feeling of discomfort among those who advocated no barriers, no tariffs and free flow

of capital. The question they were faced with was how to keep nationalism going?

None of the progressive secular sections have attempted to find alternate ways of defining India

as a nation, whereas fronts led by the RSS have been harping on about the Hindutva definition of

nationhood for the past 40 to 50 years. The changing scenario and the shifts in the goalposts of the

national discourse have created conditions in which the long discarded and decaying basis for defining

nationhood in terms of Hindutva began to attract the attention of sections of the ruling elite and the

middle classes. These parallel processes, in turn, put things to the second level where fundamentalism
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provides a smokescreen for the adverse effects of globali-

sation. A look at the parliamentary debates from the

1990s to the present day reflects no significant debate on

policy shifts that took away the essence of the spirit of the

Constitution of India promulgated in the name of ‘We

the People’. The parliamentary debates all these years

were often about non-issues raked up by right-wing

Hindu fundamentalists from time to time. Secondly, the

political process of the parliamentary system, that was

until 1990 guided by the mobilisation of votes primarily

on economic slogans, is not very conducive to pursuing

a neo-liberal agenda because it is inherently anti-people.

The rise of right-wing fundamentalist forces brings the

emotive and metaphysical issues to the centrestage of

competitive politics and saves the competitors from the

embarrassment of promising concrete economic benefits

to the people, which, in any case, they cannot fulfil within

the neo-liberal framework. 

DecePtIVe DeceIt
For pursuing the neo-liberal agenda under the condi-

tions of ‘parliamentary democracy’ (contrary to dicta-

torship) it becomes necessary to take the public eye

away from the negative impact of globalisation and

finding alternate ways of explaining the scarcity of jobs,

poverty, exploitation and degrading livelihoods. Reli-

gious fundamentalism provides a good alternative. 

A party is voted to power to bring back the pride of

Hindus. And this pride does not create any problems for

neo-liberalism. This is the second level of synergy that is

observed between fundamentalism and globalisation. The

third level is even more interesting. Religious fundamen-

talism is evolving and helping the markets to sell their

wares. Akshaya Tritiya, Diwali, Navratras, Karva Chauth

and Chhat, etc. are promoted as they help market eco-

nomics. Theologically speaking, Easter is the most im-

portant festival for the Christians. But the market forces

endorse Christmas as it provides more profits. Thus, this

tradition of selective revival and endorsement of festi-

vals gives the rank and file of the fundamentalist organ-

isations adequate engagement and provides the market

an opportunity to extend its wings. Hence, the new

trend of reviving market-friendly festivals has set in

India more recently, in the past 15 years or so. Ideolog-

ically, while globalisation is intolerant of decentralisa-

tion, democracy and diversity in the economic sphere,

the right-wing religious fundamentalists have similar

positions in the socio-political sphere.

mAsters of the unIVerse
After the debacle at Seattle in 1999, the leadership of the

WTO and the World Bank expressed their concern about

the levels of democracy which are not conducive for the

project of liberalisation and had to be contained some-

how. The right-wing fundamentalists obliged the ‘mas-

ters of the universe’ in no time and the tragedy of ‘twin

towers’ took place to change things drastically thereafter.

Post September 2001, every government in the world

has got the licence to curtail democracy and legitimise

State violence on the pretext of countering terrorism in

order to pursue the neo-liberal agenda, relentlessly. 

The world has changed post 9/11 in a manner that

has strengthened fundamentalists the world over. It has

provided a kind of a legitimisation of fundamentalism.

How do we explain that the ‘benefits of crime’ of 9/11

accrued only to the nation-states subservient to the neo-

liberal project and rightwing fundamentalists of all

shades?  Otherwise, how can it be explained that a non-

state actor like Osama bin Laden is still not traceable

while a legitimate head of state, Saddam Hussein, was

executed on the pretext of bringing the international

villains to justice? Fundamentalist forces are set to be-

come stronger in the future. Today, we are passing

through the decisive phase in the struggle between the

rich and the poor. Political scientist Prof Randhir Singh

has pointed out that there is nothing new with the con-

cept of globalisation, it was capitalism and imperialism

and it continues to be the same. The only new attribute

in this phase of capitalism is ‘secession of the successful’. 

The successful in the race of capitalism don’t want

anything to do with the less successful or the unsuccess-

ful. It is this phenomenon that contributed to the with-

ering of the welfare aspects of the nation-state and ‘end

of any possibility’ of adjustment between the rich and

the poor. Peace and prosperity as promised by globalisa-

tion have proved elusive. This is a scenario which will

marginalise more and more people and, therefore, will

create a situation where very few will survive. The poor

will have to choose in which way they should die,

whether by drinking pesticides or by taking to guns. The

degradation of national economic sovereignty and eco-

nomic and political exclusion are making many young-

sters to take to terrorism and violence as a way to achieve

their goals. Naxalism is just a synonym for the retaliation

the poor have resorted to in the struggle for survival.

— May-June 2007
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The Justice of Injustice
Afzal Guru’s hanging will reinforce the perception of two 
sets of legal norms prevalent in a society polarising fast 
on communal lines.

rA m  Pu n I YA n I

The death penalty given by Supreme Court to hang Mo-
hammad Afzal Guru on October 20, 2006, has been de-
ferred by the President. There are currently two petitions
with the President, one demanding Afzal’s immediate
hanging and the other asking for clemency and reducing
his punishment to a life sentence. Guru was one of the

accused in the case of assault on Parliament on December 13, 2001, in
which, eight security personnel and one gardener were killed. Guru was
not found to be part of any terrorist outfit, nor did he play any direct role
in the same. In the trial that took place the provisions of International
Covenant on Civil and Political Rights, had not been respected. Supreme
Court noted that there is no direct evidence of his involvement. The evi-
dence was mainly circumstantial. All three courts including the apex court
have acquitted him of the charges under POTA of belonging to either a
terrorist organisation or a terrorist gang. Court also noted that the evidence
was fabricated. Most importantly, he was not given any worthwhile legal
assistance to defend him during interrogation.

When Ram Jethmalani offered to be the lawyer for SAR Geelani, the Hindutva goons attacked

his office. One also recalls here that the lawyers offering to hold the brief of accused in July 11,

2006 Mumbai blasts were also threatened by Hindutva outfit, a real case of cowardly display of

pseudo-patriotism. At best, Guru was facilitator in the crime and not a part of directly perpetrating

the crime, and the evidence against him is mere circumstantial and that the police lied about the

time and place of arrest, fabricated evidence including arrest memos and extracted false confes-

sions. Court noted that he was not a member of any banned organisation, “The conviction under

section 3 (2) of POTA is set aside. The conviction under section 3 (5) of POTA is also set aside

because there is no evidence that he is a member of a terrorist organisation, once the confessional

statement is excluded. Incidentally, we may mention that even going by confessional statement,

it is doubtful whether the membership of a terrorist gang or organisation is established.” Further

that since “The incident, which resulted in heavy casualties, had shaken the entire nation and the

collective conscience of the society will only be satisfied if capital punishment is awarded to the

offender.” So does it mean that the punishment is being given to assuage the collective national

conscience? One must add what is presented as this conscience is the consciousness of the section

of dominant middle classes. 

Many a human rights activist of repute sat on a dharna demanding the commutation of the

death sentence, to life imprisonment. They issued appeals to the same effect and also have floated
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the petitions for clemency. Not to be left behind an-

other section of activists have floated counter petitions

demanding nothing short of death penalty for this “ter-

rorist”. In various talk shows, the angry audience is

hooting down those talking of the facts of the case and

asking for leniency in the light of the holes in the story

built by the police authorities. There are two major

questions involved in the case. One, that death penalty

should be given in the rarest of rare cases, and two

when world over the brutal capital punishment is being

done away with, should we stick to it? The other pe-

ripheral issues which are trying to undermine the basic

issues are the hysterical nationalism of Hindu right and

sections of society who cannot think that the crime of

those accused of acts of terror also needs to be proved

before they are punished, and that the punishment has

to commensurate with the crime. For them once

Supreme Court has ruled the doors for clemency are

closed.

The base on which Supreme Court has given the

judgment has been built by the police with methods

which are questionable, which have also been repri-

manded by the court in this case. The argument on the

other side is that if Guru is not hanged it will be an in-

sult to those who have laid their lives for defending Par-

liament. And that other terrorist acts a la Kandahar may

be undertaken to bargain for his release. The other

question, which has got mixed up with this, is the fate

of peace process, which is going on in Kashmir and

South Asia as a whole. In the visual media debates, one

can see the hysterical nationalism oozing from every

pore of Hindu right wing and some others. 

Some Muslim spokespersons of this or the other

party are finding this as the best opportunity to wear

their patriotism on their sleeves by taking blinded firm

positions against any consideration of clemency. This

became most obvious when Mukhtar Abbas Naqvi of

BJP went to the extent of denying that Bhagat Singh’s

kin can ever make a clemency petition in this case, to

the loud applause of the studio audience. As matter of

fact Bhagat Singh’s kin Prof Jagmohan Singh and

Anand Patwardhan, the noted documentary filmmaker

and rights activist, had issued the appeal carried by the

media. It is unlikely that the BJP spokesperson would

have missed it; any way some times even feigned igno-

rance is bliss to pursue one’s political assertions! The

response of letter writers in the newspaper columns is

no different. Most of them demanding the blood of this

‘terrorist’! Nothing else can reflect the state of social

common sense in the society. By now communal vio-

lence has become passé in the society. It is justified to

the extent that those involved in this are neither pun-

ished nor even looked down upon. On the other hand

anybody remotely linked to acts of terror can be hanged

without any pangs of conscience, communal patriotism

at its worst on display. While Supreme Court deserves

all the respect, one has to see that the primary investi-

gation done by the police, whatever its flaws forms the

base of the judgment. When that investigation has

holes, should it be accepted as it is presented? When the

primary culprits are either dead or absconding, can the

whole truth be out’? Or is it that somebody has anyway

to be punished to quench the thirst for revenge, and

who better than the one who has a Muslim name and

happens to be from Kashmir. 

The whole trial of Afzal needs to be looked at

again; the flaws of the investigation, the weakness of

and deliberate violation of norms by police authorities

and the absence of competent legal assistance to Afzal

should alert us to the fact that something is seriously

amiss in the whole story. The worst fallout of hanging

of Afzal will be that the real truth will remain buried in

the shoddy investigation and the real culprits may not

be apprehended at all, who so ever they are. 

Mere being guided by Islamophobia is no guaran-

tee for the correctness of the story of prosecution.

Afzal’s letters and the appeal of his wife have a lot to

tell which has been ignored. Even the role of media in

reaching Afzal to hangman’s noose should be looked at

carefully; we need to question that ‘trail by media’

should not become the base of our legal system. The

quality of the judgments is the backbone of the strength

of democracy. State is all-powerful to hang someone on

the shoddy ground but at the same time it will be hang-

ing the very concept of a just legal system. Lets have a

look at the vulnerability of Afzal Guru, a Kashmiri, a

poor man and an ex-militant not being able to afford

the legal cover. Is that not ground enough to re-look at

the case? Even the latest verdict of apex court, that pres-

idential pardon is subject to review by the same system,

which has given punishment, nullifies the very basic of

the provision of presidential pardon. It needs to be de-

bated whether the President will have this power or

from now on there will be no appeal once the apex

court has given its verdict even if that be based on the

investigation full of gaping holes.
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Kashmir has been reduced to ‘our’ real estate,

where we are posting lakhs of our soldiers to deal with

couple of thousand of militants! Surely if there is one

Indian soldier for every seventh Kashmiri, no wonder

Kashmiris will see it as an occupation army. After hav-

ing said that, the punishment being meted out to Guru

is not commensurate with the crime done by him, one

will also endorse that the very notion of capital punish-

ment is nothing but barbarism, and it does not become

dignified if it is given to a suspected terrorist. Many of

those otherwise swearing by non-violence are so com-

munalised at core that they are at the forefront of some

or other moves demanding the hanging of Guru.

One can understand that for the RSS and its affil-

iates this is the golden opportunity to display their pa-

triotism, partly also to wash the sin of accompanying

the terrorists to Kandahar by one of their ministers.

One can also understand the success of RSS in commu-

nalising the social thinking to the extent that now truth

and humane values have ceased to matter in the face of

communal thinking. Justice is being converted into re-

venge and punishment is meant to further communalise

the society rather than a means of reform, rather than

being an occasion to introspect as to why such crimes

are going on. Surely, no one is born a terrorist and no

one likes to resort to these means by choice. What are

the deeper circumstances due to which these acts of vi-

olence are taking place needs to be given a thought.

One understands that terrorism is a mere symptom of

the underlying disease, which has roots in injustices

somewhere. One understands killing the terrorists can-

not finish the terrorism. For that the underlying causes

have to be addressed.

The double standards of our society and legal sys-

tem are becoming glaringly apparent. The perpetrators

of communal violence not only get away with their

crimes but also sometimes they get promotions, as in

the case of Ramdeo Tyagi of Maharashtra, the one who

led the attack on Suleiman Bakery in Mumbai during

92-93 riots. Hundreds of police officials who have been

named in the inquiry commission reports are enjoying

the ‘fruits’ of their crimes of omission and commission.

The long arm of law could not even touch Bal Thack-

eray and Narendra Modi, who have been the main ar-

chitects of Mumbai and Gujarat riots respectively. On

the contrary they landed up increasing their political

clout after presiding over these genocides. While the

perpetrators of Mumbai riots are having a gala time,

the culprits of subsequent bomb blasts are being meted

out the punishments due to them. The general impres-

sion is gaining ground in the society that by now there

are two legal systems in the society. One for the follow-

ers of Hindu communalism, where killer of Pastor Gra-

ham Staines, Dara Singh, is spared the noose and is

hailed as Hindu dharma rakshak (protector of Hindu

faith), the perpetrators of communal violence who get

away with ease. The other one is for those who belong

to minorities. In their case even the remotest associa-

tion with the terror attacks is ground enough for hang-

ing or the severest possible punishment.

In Kashmir, Indian army is seen as the occupation

army, thousands of innocents have been tortured by this

army, and Chittisinghpura is just a tip of iceberg. The

hanging of Maqbool Butt in 1984 did give a feeling of

alienation and later a boost to militancy. Who do we

blame for that? Those calling for a hangman for Guru

surely are bent upon repeating the process. Nation can

watch the hanging of those who have not committed

the crime of such a severe proportion, but while hang-

ing them what processes will be unleashed need to be

seen overcoming the communal myopia. We must dis-

tinguish between the hysterical nationalism of the likes

of those demanding the hanging and the humane na-

tionalism wanting to call for reconsideration of the pun-

ishment meted out, to quench the feverish pitch of

communalised sections of society. This hanging will

surely reinforce the perception of two sets of legal

norms, which are prevalent in the country. 

— November-December 2006
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In Defence of Afzal
The record of the trial court shows that Afzal Guru did not receive a
fair trial. His case needs no embellishment, no falsehoods. The
president should proceed on the basis of the evidence on record.

c o l I n  G o n sA lV e s

When I was brought in to defend Afzal Guru in the
high court and I studied the trial court proceed-
ings, it was clear that apart from the appreciation
of evidence, his case rested on two gross infirmi-
ties. The first was trial by media, which rendered
the doing of justice to Afzal impossible, and the

second was that the trial court denied him a lawyer. Afzal was handcuffed
in the office of the special cell and before his trial could begin the police
called in the media to broadcast a nationwide ‘confession’ on primetime
television. Such a ‘confession’, though inadmissible in evidence had a huge
impact in the country and a fair trial thereafter became nigh impossible.

meDIA trIAl
Prior to making such statements, Afzal was not informed that he could consult a lawyer nor was

he permitted to do so. He had a right to a lawyer from the moment of his arrest. Any lawyer

would have advised his client not to speak to the media. As a result of this trial by media, I argued

that both the trial court and the amicus had been biased. Bias is insidious. The subconscious is af-

fected. Trial by media is the anti-thesis of the rule of law and makes a fair trial impossible. ACP

Rajbir Singh in the testimony stated, “I allowed media to interview accused Afzal in my office

under the consent of my senior officer, namely DCP.”

The high court dealt with these arguments in detail setting out not only the Indian decisions

cited by me but also the judgments of the European Court of Human Rights and also the US

Supreme Court.

Though my arguments for a retrial were rejected, the high court observed, “It has indeed be-

come a disturbing feature that the accused persons are brazenly paraded before the press and are

exposed to public glare in cases where test identification parade arise, weakening the impact of

identification. What is fundamentally disturbing is the fact that custody is given by the court. This

custody is not to be misused.”

leGAl AID
Afzal was not given a lawyer in the trial court. He wrote to the judge saying that he needed a

competent senior advocate and suggested four names. The judge enquired from two of the advo-

cates present in the court, who declined, and did not pursue the enquiry any further. He then ap-

pointed a lawyer for Afzal. When Afzal empathically said that he did not want this lawyer to

represent him and the lawyer himself informed the court that he wished to withdraw, the court

appointed the lawyer to assist the court. Assisting the court is one matter. A defence lawyer for



6732 1 .  M I S C E L L A N E O U S

the accused is another. Afzal’s trial then proceeded with-

out a defence lawyer.

Since he had no defence lawyer, many prosecution

witnesses testifying directly against Afzal were dis-

charged without effective and competent cross-exami-

nation. No cross-examination was conducted of many

witnesses regarding recoveries, including of the mobile

phones and sim cards said to be implicating Afzal. No

cross-examination was done of prosecution testimony

showing Afzal allegedly identifying the dead terrorists.

No cross-examination was done on seizure memos and

alleged renting of rooms in Delhi. No cross-examina-

tion was done on the manner of the identification of

the accused, alleged purchases of chemicals or the

pointing out memos. The cross examination in respect

of Afzal’s arrest at Srinagar was done contrary to Afzal’s

case. On several dates presence of the advocate is not

recorded. On some dates opportunity to examine the

witness is not recorded. Critical questions regarding the

media interview and the recording of the confession

were not put to the investigating officer. 

As a result, counsel did not consult with defendant

Afzal on critical aspects of the trial, made no objections

as to inadmissible evidence, made cursory closing 

arguments, did not make written submissions, pre-

sented no case law and often did only a formal cross 

examination.

It is inexplicable why the trial court insisted on the

advocate continuing with the case once the accused had

emphatically said that he did not want to be represented

by him. It is unfair both to the accused as well as to the

lawyer. No lawyer should be compelled to proceed with

a trial, especially in a capital case, against his wishes.

The final arguments on behalf of Afzal in the high

court covers the illegality of the written confession, the

illegal way in which the accused was identified by the

prosecution witnesses, the non-sealing of crucial evi-

dence, the failure of the prosecution to call material wit-

nesses, that testimony about the mobile phones and sim

cards was fabricated and unreliable, that Afzal’s finger-

prints do not appear on a computer said to be recovered

from him and so on.

DeAth PenAltY
The Constitution permits the sentence of death pro-

vided there is a law to that effect. This law is to be

found in 354 (5) of the CrPC which permits life to be

taken but only by hanging. If this section is struck

down by any court as constituting ‘cruel, inhuman or

degrading treatment’, then there will be no law by

which life can be taken and consequently the sentence

of death cannot be imposed. The argument that 354

(5) CrPC was unconstitutional was made several years

ago in Bachan Singh’s case and rejected on the basis

that there was no medical evidence then to show that

death by hanging was cruel, inhuman and degrading. 

The challenge to this section was again pleaded in

Afzal’s case with a view to having the section declared

null and void so that if there is no law allowing for the

death sentence, the sentence of death cannot be exe-

cuted. The striking down of death by hanging and the

consequent result of commutation to life has happened

in several US states and in other countries as well. No

argument was made that a new section ought to be in-

troduced. As long as a statute enabling the taking of life

does not exist subsequent to a court pronouncement

declaring it void, the result is that even a person sen-

tenced to death cannot be executed.

clemencY
Afzal’s case before the President, invoking the presiden-

tial powers under Article 72 of the Constitution of

India, must be made on the basis of truth. It needs no

embellishments. It certainly needs no falsehoods. The

record of the trial court shows undoubtedly that he did

not receive a fair trial. The arguments before the Presi-

dent should proceed on the basis of the evidence on

record that would shock anyone’s conscience. 

— November-December 2006
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Dealing with 
“Pornography of Power”
Failure to recognise the right to vote as fundamental right 
has led to the debate whether politicians with criminal record 
are eligible to represent the people or not. The right to vote 
should be treated as a fundamental right.

k . G . kA n n A B I rA n

To make the Thief disgorge his booty 

To free the spirit from its cell 

We must ourselves decide our duty

We must decide and do it well 

Eugene Pottier: The Internationale

Ensconced in unimpeachable security of tenure, Supreme
Court Judges decided to debar People's Representatives
with a criminal record from contesting elections. Though
the right to vote is the expression of a citizen's political
choice and would qualify to be covered by freedom of ex-
pression, all over the world this right is not accorded the

status of a fundamental right.

Failure to recognize the right to vote as fundamental has led to this debate whether politicians

with criminal record are eligible to represent the people. The right to vote as a fundamental right

might have put an end to various malpractices in electioneering; the election trails would not have

been the farce they had become; the courts would not have accorded the privileges enjoyed by

the person accused of a crime; the pattern of exercise of choice by voters would have compelled

the courts to recognize the party system and not ignore it as they have been doing all these years;

the courts would have been compelled to recognize the existence of a category called political of-

fences with the principle of constructive liability fastened on to the candidate and the political

party they represent. Its procedure and practice would have produced a jurisprudence of election

regulations and disqualifications.

Instead, the courts by their interpretive methods have been largely responsible in introducing

escape hatches for scoundrels, as was done by the Supreme Court by permitting "Hindutva" as

campaign material during elections. The disastrous consequences of the judgment are there for

all to see. Recognition of the voting right perhaps would have heightened the understanding of

politics by the people. Vote as a fundamental right can lead to what Upendra Baxi was arguing

for, namely, a fundamental right to clean and incorruptible administration.

When this proposal to debar criminals from contesting the elections came from the court and

the Election Commission, the People's Representatives were not prepared to take it from the non-

elected heads of these Institutions. All the political parties, who have been in government some
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time or other, are fully aware of the practice of all gov-

ernments to falsely implicate their political rivals and

dissenting members in crimes which they have not

committed and bending institutions for political set-

tling of scores. It is also equally a fact that corruption

is rampant as several reports and judgments of the court

will inform us, that quite a few distinguished political

leaders were arraigned for white collar crimes and if

preponderance of probabilities were to have been the

test many of them would have suffered imprisonment.

Politicians have all along been managing the crim-

inal law, and they cannot after half a century of this ac-

tivity, now allow themselves to be managed by criminal

law, not by some vague institution called the subordi-

nate judiciary. Corruption and mayhem are the two

major divisions of criminal law. To this the class of

crime of Genocide will have to be added after Gujarat.

Corruption, which Upendra Baxi called "pornography

of power" was always heatedly debated by the corrupt

inside the parliament. It is like the Madras pick pocket

of the olden days, who when apprehended in the act

will wrench himself free and raise the cry "catch thief'.

That is why a charge of corruption doesn't disqualify a

politician from standing for election. Corruption may

be pornography at other times, but it sustains the elec-

toral processes in our Indian Democracy and we always

have it washed clean by calling in a retired judge

(whether of the Supreme Court or the High Court) to

perform the duties of the politician dhobi, whenever it

raises a stench and becomes embarrassing.

economIc terrorIsm
The Indian Penal Code did not make any provision

against the plunder of the country's exchequer, the fi-

nancial institutions and resources for the obvious reason

that the British were here for this very activity. Judges

interpreting Article 14 scoff at such confusion. The

modern scams, which run into thousands of crores in-

variably gain a banner headline in the press and elec-

tronic media and that is about all. We are told that our

country' prestigious investigation agency is looking into

it and by this very disingenuous method it is put be-

yond our memory's reach. But we will never see any

member of the political government or its loyal oppo-

sition suggest that these scams are nothing short of eco-

nomic terrorism and as such large scale appropriation

of public wealth leads to large scale deprivation and

therefore calls for a law which is harsher than the TADA

or the POTA and that such a statute should refuse bail

with a mandatory death sentence at the end.

Every government wanted the court to affirm their

repressive policies enacted in the form of statutes but

they never wanted the courts to regulate their political

conduct. Recall the Special Courts Act. Because it dealt

with their conduct there was a Presidential Reference

to the Supreme Court. Weighty arguments were ad-

w S.C.:- Information to be given whether the candidate is
convicted/acquitted /discharged of any criminal offence
in the past-if any, whether he is punished with imprison-
ment or fine? 

w Details to be furnished whether prior to six months of fil-
ing of nomination, the candidate is accused in any pend-
ing case, of any offence punishable with imprisonment of
two years or more, and in which charge has been framed
and cognizance has been taken by court of law.

w S.C. :- Details regarding the assets (immovable, movable,
bank balances etc.) of a candidate and of his / her spouse
and that of dependants.

w Liabilities, if any, particularly whether there are any over
dues of any public financial institution or Government dues. 

w The Educational qualification of the candidates.
Bill :- A person against whom charges have been framed

in two separate criminal cases concerning heinous of-
fences, at least six months prior to the date on which his
nomination paper has been delivered, shall be disqualified
till his acquittal or discharge in any proceeding, as the
case may be.

The above provision will not apply if the criminal proceed-
ings concerning heinous offence has been stayed by an
order of a court of competent jurisdiction.

Bill :- (The bill has been silent on these directives and
has countered the above guidelines very efficiently.) A
candidate has to furnish information only under the Act
and the rules and not per as any Judgement, decree or
order of any court or any direction, order or any other in-
struction issued by the Election Commission.

“The Representation of the People 
(Amendment) Bill, 2002” Versus Supreme Court
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vanced against the creation of special courts for the trial

of offences of political corruption. The Central Govern-

ment began its brief by citing Special Courts jurispru-

dence from the Rowlatt Act onwards - a surest way of

getting the Act struck down. The Court admonished

the central government for placing reliance on these

anti-freedom struggle legislation for justifying the con-

stitution of special courts. It was intended to be a per-

manent statute to discipline political conduct.

An AmusInG BIll
The ruling alliance came forward with an amusing Bill

proposing amendments to the Representation of Peo-

ples Act aimed at disqualifying members against whom

First Information Reports/Charge Sheets have been

filed for the commission of certain stated crimes. Along

with heinous crimes were included treason and terror-

ism as defined by POTA. The proposed amendments

were brought about to supersede the directions of the

SC and the stipulations of the Election Commission

and not to placate public opinion on these aspects.

Every amendment suggested had an enhanced litigious

content and without any intention either to enhance the

competence of the representative or the quality of gov-

ernance. The prospective candidate has to be accused

of two heinous or other crimes referred to in the Bill,

within six months before the date of nomination for

suffering the disqualification. Supposing the candidate

is accused of multiple murders in only one FIR/ Charge

Sheet, he is qualified to contest. It is not the freshness

of the crime that matters but the gravity of the offence

that criminal law takes into account. In respect of earlier

crimes, does it mean that the older the crime gets the

less heinous it becomes? Will it not foreclose the debate

on the sentence the accused (candidate) should be sub-

jected to at the end of the trail. The heinousness of the

murder is a criterion for adjudicating on the sentence.

But all of them seem to be agreed that appropriating

public resources in a big way for self or party aggran-

dizement should not lead to disqualification from con-

test. There is this other possibility. A provision relating

to treason may blossom into Un-Indian activities lead-

ing to the constitution of a committee to inquire into

Un-Indian activities, American style. No terrorist

would ever contest an election and no elected member

will ever become a terrorist after living in that pleasure

dome called Parliament. All these members are suffering

from a phobia that terrorists target them. The bill itself

does not make any sense.

The commencement and closure of this very sensi-

tive debate was so swift that public participation in it

was not possible. This was not an unintended move.

The opposition's response was as usual a non-starter. In

the context of Gujarat elections it provided an oppor-

tunity to open up a debate on making genocide a crime.

At any rate, the Left in Parliament could have used this

occasion for a detailed debate on a severe law to contain

the plunder of wealth and avenues of making illegiti-

mate wealth, as in the case of licensing petrol pumps by

the representatives of the people and thus could have

laid the foundation stone for claiming a fundamental

right to clean and incorruptible government, whether

it is to emanate from Article 14 or Article 21 it really

does not matter. An insurgent response was called for.

Upendra Baxi who propounded this fundamental

"right to clean and incorruptible government" in his ex-

cellent work on the six invasions of Antulay on the Rule

of Law in the Supreme Court, points out:

"In terms of constitutional logic, and its democratic

and liberal ends, the recognition of such a fundamental

right as originally proclaimed, and every single funda-

mental right produced by the discourse of judicial

power, depends for its efficacy on immunity from cor-

ruption in public and political life." The unstated con-

sequences of denying this fundamental right is likely to

be exercise of the associational freedom to rebel and the

exercise of that right will not be by moving a special

leave petition in the Supreme Court.

— October-November 2002
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Plugging the Mauritius Route
India has lost thousands of crores of rupees in taxes due 
to the diabolical ingenuity of several Foreign Institutional 
Investors.

P rA s h A n t  B h u s h A n

Amidst the fear and tension created by the Genocide in
Gujarat and the threat of war between India and Pak-
istan, a landmark judgement of the Delhi High Court
with enormous implications for tax revenue in India,
has gone virtually unnoticed. On 29th March 2000, an
intrepid Income Tax officer of Mumbai issued a re-

markably bold assessment order in respect of several Foreign Institutional
Investors which were playing the stock market in India and making huge
profits, mainly capital gains, and yet not paying any taxes in India. 

Though the Indian Income Tax Act obliges even a non resident to pay taxes on incomes

earned in India, these FII’s were avoiding paying those taxes by claiming the benefit of the Double

Taxation Avoidance Treaty with Mauritius. This treaty signed in 1983 which applies to residents

of India or Mauritius essentially provides that a company would be taxed only in the country

where it is domiciled. All these FII’s, though based in other countries and operating exclusively

in India, claimed to be domiciled in Mauritius by virtue of being registered there under the Mau-

ritius Offshore Business Activities Act (MOBA). Companies registered under this Act, are not al-

lowed to acquire any property in, deal with any resident in, raise any funds in, make any

investment in or conduct any business in Mauritius. Yet these ‘Post Box Companies’, had been

claiming to be domiciled in Mauritius and therefore claiming the benefit of the treaty. The IT de-

partment allowed them to get away with it for many years. And there was no capital gains tax

and virtually no tax at all on these companies in Mauritius. So all that a Foreign company had to

do, in order to do business in India without paying any tax, was to register itself or a subsidiary

as an Offshore Company under MOBA in Mauritius. Naturally, seeing the benign attitude of the

Indian Tax authorities, by year 2000, most of the FII’s and most of the Foreign investment in

India (in the Stock market or otherwise) came to be routed through Mauritius. 

Then this proactive ITO tried to put a stop to this blatant tax evasion. He cited Supreme

Court judgments to say that the Tax authorities must frown upon tax evasion and lifted the cor-

porate veil of these companies to see their actual place of residence or domicile. This happened to

be in different countries in Europe or USA. Thus the relevant Double Tax avoidance treaty would

be the one between India and that country. All these treaties provided that Capital gains tax would

be levied in the Country where the gains had accrued. Since the gains had accrued in India, he

levied Capital Gains tax and also issued penalty notices to these FII’s.  

All hell broke loose with this order of the ITO. Panicky FII’s having gotten used to tax free

lunches  in India approached the then Finance Minister Yashwant Sinha. He immediately promised

them that he would get the order of the ITO reversed and even announced it the next day. And
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he delivered on that promise. On 13th April 2000, the

Central Board of Direct Taxes (directly under the FM,

and directly above the Income Tax authorities) issued a

circular to all Tax authorities in India that once a com-

pany had obtained a Tax residence certificate from Mau-

ritius, it would not be taxed in India. Of course Sinha’s

decision, as he claimed, was motivated entirely by fears

of foreign investment drying up in India. It obviously

had nothing to do with the fact that his daughter in

Law, Puneeta Sinha, was the portfolio manager of one

of the largest such Foreign Funds operating in the In-

dian Stock Market, through Mauritius (The India

Fund) and her company had earned 5.3 million dollars

as ‘fees’ on the NAV achieved by her fund during the

previous year.  

The CBDT’s circular was challenged in the Delhi

High Court in PILs filed by the Azaadi Bachao An-

dolan and a retired Chief Commissioner of Income Tax,

S.K. Jha. It was argued that the Circular violated the

Income Tax Act in as much as it mandated the ITO to

accept the certificate issued by the Mauritius authorities

and prohibited the Indian authorities from examining

the real domicile of these companies. It thus effectively

subordinated the Indian Tax authorities to the Mauri-

tius authorities which was not permitted by Indian

Law. It also encouraged the ‘treaty shopping’ and tax

evasion by these companies which had nothing to do

with Mauritius. It had been estimated that the tax thus

evaded by these foreign companies in 1999-2000 alone

ran into several thousands of crores. It was also pleaded

by Mr. Jha that the Indian government be directed to

amend the treaty with Mauritius, especially  after it had

become a Tax haven with characteristic opaqueness

about the nature of the companies registered there.

A Division bench of Chief Justice S.B. Sinha and

Justice A.K. Sikri allowed the writ petitions on 31st

May 2002 and quashed the CBDT circular holding that

it was violative of the Income Tax Act and would en-

courage treaty shopping and tax avoidance by compa-

nies which had nothing to do with Mauritius. A double

taxation avoidance treaty can only be for avoiding dou-

ble taxation and not for political expediency or for tax

avoidance altogether. The court also said that “the Cen-

tral government would be well advised to consider the

question raised by Shri Shiv Kant Jha who has done a

noble job in bringing to focus as to how the Govt. of

India has been losing crores and crores of rupees by al-

lowing an opaque system to operate.”

This judgement is a landmark because it is for the

first time that a court has interfered with the govern-

ment’s decision taken in the name of liberalization and

economic policy. Otherwise the Courts have refused to

interfere even in blatant cases like Enron which Advani

had characterized as ‘loot through liberalisation’. Enron

was a classic case where the court refused to interfere

even when it was clearly shown that the government

had prevented the Central Electricity Authority from

doing its statutory duty of examining the financial via-

bility of the project. 

The complicity of the Indian government in the

give away of thousands of Crores of Tax revenue to

these foreign companies is only one symptom of the

total prostration of the Indian government to private

corporate interests, usually foreign multinational inter-

ests, that has characterized the New Economic Policy.     

The same Arun Shourie who as Editor of the In-

dian Express had carried out a sustained campaign

against Reliance for their various misdemeanors, thinks

nothing wrong as Disinvestment minister to hand over

IPCL to Reliance even though it violates the Disinvest-

ment Commission’s recommendations against creation

of monopolies, and even though Reliance had only re-

cently been chargesheeted for serious and substantive

(not technical) offences under the  Official Secrets Act. 

The stated purpose of Disinvestment was to get rid

of loss making companies which the government could-

n’t handle. But in actual fact the main companies

handed over to the private sector are precisely those

companies which were highly profitable companies in

infrastructure sectors (such as VSNL, Balco and IPCL)

where monopolies and oligopolies operate and proper

competition is not possible. In its enthusiasm to raise

money by disinvestment, the Govt. conveniently forgets

that the Disinvestment Commission had specifically

recommended against covering the budget deficit by

the  sale of PSU’s.  

And while the government says that it is optimistic

about meeting its target from disinvestment this year,

what is conveniently glossed over is the fact that the

free reserves (cash in the bank) of many of these com-

panies like VSNL or IPCL were considerably more

than the money the government has realized through

disinvestment. Thus, they could have realized consid-

erably more by just appropriating the free reserves of

these companies! 

Assets built up by the government over decades are
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being handed over to private companies for a fraction

of their replacement cost on the basis that the govern-

ment is corrupt and inefficient in managing the PSUs.

But are these private companies any cleaner? Sterlite

who was given Balco has been shown to have siphoned

out Crores from the Company to Mauritius based com-

panies of its promoters. 

And no one is better placed than Shourie to know

about the sharp corporate practices of Reliance. Even

the  comparatively clean Tatas transferred the free re-

serves of VSNL to other group companies soon after

getting control of it.

Clearly then, Enron is only one case  in the sys-

tematic plunder of public resources for private benefit

that is taking place under the cover of the new eco-

nomic policy for the last decade or more. What is

alarming is the alacrity with which those who criticize

these policies when out of power, come to endorse and

continue them as soon as they are in saddle.

— August-September 2002
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