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INTRODUCTION 

The Northeastern states of India have recently witnessed an upsurge of cases of Rohingyas. The 

Rohingyas claim to be refugees but the police arrest them and they are later prosecuted in Courts 

and the Courts have also convicted them for illegal entry into and stay in India. Since these 

developments in the Northeast are relatively of recent nature, there was an evident lack of 

expertise amongst lawyers and the civil society in dealing with cases of this nature. Thereby, the 

need for a meeting cum training was felt necessary and accordingly the present meeting was 

organised for the Northeast India team of Human Rights Law Network (HRLN).  

The meeting was attended by sixteen participants from five states of the Northeast, viz. Assam, 

Manipur, Arunachal Pradesh, Mizoram and Nagaland. Also, the meeting was graced by Mr. Fazal 

Abdali, Mr. Sanjai Sharma and Ms. Alana Golmei from New Delhi. The main agenda of the meeting 

was to provide training to lawyers and activists on various aspects of Refugee Rights in India, 

especially in the light of recent developments like increasing number of Rohingyas entering India 

through the Northeastern states to seek asylum, preparation of NRC in Assam and introduction 

of the widely protested Citizenship (Amendment) Act, 2019. Further, a discussion on migration 

assumes greater importance when there are lakhs of people who have lived in different states of 

the Northeast for decades but are still not citizens or are on the verge of losing their citizenship. 

 

 

REFUGEE RIGHTS IN INDIA  

Speaker: Fazal Abdali, Lawyer 

The meeting began with Fazal taking the stage to share his knowledge on refugee law in India. 

He explained who a refugee is by referring to the definition provided in the United Nations’ 1951 

Convention Relating to the Status of Refugees i.e. “A person who owing to a well-founded fear 

of being persecuted for reasons of race, religion, nationality, membership of a particular social 

group or political opinion, is outside the country of his nationality and is unable or, owing to 

such fear, is unwilling to avail himself of the protection of that country; or who, not having a 

nationality and being outside the country of his former habitual residence as a result of such 

events, is unable or, owing to such fear, is unwilling to return to it." By this very definition, Fazal 

explained that Refugees are different from Economic Migrants, Internally Displaced Persons, 

Temporary Residents, Tourists and Travellers and Stateless Persons. 

As regards the legal framework in India, Fazal said that there is no municipal law in India 

pertaining to refugees. As a result of this, local administration is caught unawares and quite 
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clueless when they come in contact with a refugee. Moreover, India is not a signatory to the 

aforesaid 1951 Convention Relating to the Status of Refugees. So the Foreigners Act of 1946 is 

applied to them and quite often these refugees are charged with violating the provisions of this 

law, tried and convicted. But this is definitely not the correct position in law to deal with a 

refugee. Over the years, a virtual framework has been developed for the protection of refugees 

in India and it consists of: 

(i) International Treaties and Conventions, 

(ii) Constitutional Provisions, and 

(iii) Case laws. 

The International Conventions that bind India to protect refugees are: 

(i) Universal Declaration of Human Rights, 1948: 

 Article 14: (1) Everyone has the right to seek and to enjoy in other countries 

asylum from persecution;  

(2) This right may not be invoked in the case of prosecutions genuinely arising 

from non-political crimes or from acts contrary to the purposes and principles 

of the United Nations. 

(ii) International Convention on Civil and Political Rights, 1966: 

 Article 13: An alien lawfully in the territory of a State Party to the present 

Covenant may be expelled therefrom only in pursuance of a decision reached 

in accordance with law and shall, except where compelling reasons of national 

security otherwise require, be allowed to submit the reasons against his 

expulsion and to have his case reviewed by, and be represented for the 

purpose before, the competent authority or a person or persons especially 

designated by the competent authority. 

(iii) Convention Against Torture and Other Cruel, Inhuman or Degrading Treatment or 

Punishment, 1984: 

 Article 3: (1) No State Party shall expel, return ("refouler") or extradite a 

person to another State where there are substantial grounds for believing that 

he would be in danger of being subjected to torture. 

(2) For the purpose of determining whether there are such grounds, the 

competent authorities shall take into account all relevant considerations 
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including, where applicable, the existence in the State concerned of a 

consistent pattern of gross, flagrant or mass violations of human rights. 

Fazal emphasised on the principle of non-refoulement which refers to a refugee's right not to be 

expelled from one state to another, especially to one where his or her life or liberty would be 

threatened. In addition to its explicit existence in the Convention Against Torture, the principle 

also finds place in the 1951 Convention Relating to the Status of Refugees and the 1967 Protocol 

relating to the Status of Refugees. 

A few of the Constitutional provisions which are relevant for protection of the rights of refugees 

in India are Articles 14, 21 and 51(c). Article 14 guarantees that the State shall not deny to any 

person equality before the law or the equal protection of laws within the territory of India. Article 

21 provides that no person shall be deprived of his life or personal liberty except according to 

procedure established by law. These two significant protections provided to all persons and not 

just citizens of the country when read in accordance with their wide interpretations given by the 

country’s Constitutional Courts provide a strong framework for protecting the refugees. In 

addition, Article 51(c) requires the state to foster respect for international law and treaty 

obligations in the dealings of organized people with one another. This provision obliges the state 

to abide by its international commitments to protect the rights of refugees. 

A few precedents set by the Supreme Court of India and a few High Courts are further guiding 

lights for dealing with refugees in India:  

 In the State of Arunachal Pradesh Vs. Khudiram Chakma, the Hon’ble Supreme Court had 

noted that the state which has granted asylum to one mustn’t later return him to the country 

from which he came. Also, the apex court recognized that once a person is lawfully admitted 

to a territory, he/she becomes entitled to certain minimum rights necessary to the enjoyment 

of ordinary private life. 

 In Ktaer Abbas Habib Al Qutaifi & Anr. Vs. The Union of India & Ors., while dealing with a 

petition by two Iraqi refugees seeking protection from deportation to Iraq where they faced 

a threat to their life, the Gujarat High Court took a sympathetic view of the petitioners’ case. 

The Court went on to direct the state to consider the petitioners’ case from a humanitarian 

point of view and also held that the petitioners should not be deported from India until their 

prayer was considered in accordance with law. 

 In Premanand & Anr. Vs. The State of Kerala, the Kerala High Court held that a refugee stands 

on a different footing from a foreigner or any illegal migrant who has entered the country 

without valid passport or legal documents. 
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 In Syed Ata Mohammadi Vs. The Union of India, the Bombay High Court had held that there 

is no question of deporting the Iranian refugee to Iran since he has been recognised as a 

refugee by the UNHCR. 

 In Dongh Lian Kham & Anr. Vs. The Union of India & Anr., the Delhi High Court had held that 

the principle of non-refoulement is required to be taken as part of the guarantee under 

Article 21 of the Constitution of India. The Court further stated that though the protection of 

non-refoulement is available to a refugee, it must not be at the expense of national security. 

The Court went on to direct that “it would only be in keeping with the golden traditions of 

this country in respecting international comity and according good treatment to refugees that 

the respondent FRRO hears the petitioners and consults UNHCR regarding the option of 

deportation to a third country, and then decide regarding the deportation of the petitioners 

and seek approval thereafter, of the MHA (Foreigners Division)”. 

After the case laws, Fazal referred to the Internal Guidelines on Refugees that has been issued 

by the Ministry of Home Affairs, Government of India. By this, the Central Government has put 

in place an executive order setting out the procedure for dealing with persons who claim to be 

refugees and their stay in India subject to the grant of Long-term Visas. During the discussion, it 

was pointed out that despite the existence of these guidelines, in recent cases of Rohingyas, the 

state administrators were themselves not complying with it. Therefore, in such cases, the Court 

has to be approached for a direction to comply with these guidelines. 

 

 

GROUP DISCUSSION: 

With these observations, the stage was opened for a discussion between all participants. Ms. 

Alana Golmei expressed her views about Burmese-Chin refugees in India and the difficulties they 

face. She noted that many of them do not seek Long-term Visas or resettlement in India as they 

view the country as a place where they will remain temporarily until they can move to a third 

country. As a result of these little issues, the legal status of such refugees remains clouded. 

Few of the participants also spoke briefly about the cases they have handled on refugees. 

Sauradeep from Assam said their unit had dealt with five cases of Rohingya refugees till now. In 

their first case, they had been able to secure through the Juvenile Justice Board the transfer of 

two minor Rohingya girls who had been apprehended in Assam to Jammu where their family 

members were. In a case which is ready to be filed, they will ask from the Court for a direction to 

the State authorities to follow the Internal Guidelines on Refugees of the Home Ministry and to 

release five Rohingyas from the detention centre. Similarly, Manipur unit explained about a case 
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where they had been able to secure the bail of two Rohingyas who were then again apprehended 

in Assam. The Assam unit is now handling their case. Rosalynn Hmar from Mizoram has recently 

been contacted about some Rohingyas who are undergoing trial in Mizoram. Although they are 

eligible to be released on bail, but there is no one to stand as surety for them. She has written to 

the office of the United Nations High Commissioner for Refugees in New Delhi and is awaiting a 

response from them. 

The discussion then moved to the current situation following the promulgation of the Citizenship 

(Amendment) Act. The focus was on the impact of the Act in Northeast India. It was agreed upon 

by all that unlike the rest of the country, the protest against the law was not limited to simply its 

religion-based discriminatory nature but it primarily concerned the effect the law might have in 

effacing indigenous people of the Northeast. 

It was also put forward that the National Register of Citizens (NRC) being prepared in Assam and 

that has reached its final stages was a result of the demand by the public to identify illegal 

migrants in the state which was suspected to be very high. But on the other hand, the harassment 

caused to several genuine citizens who have been declared foreigners was also acknowledged. 

The Foreigners Tribunals have functioned in an unscrupulous manner under the supervision of 

some biased persons and this is the primary cause for such harassment. The rendering of almost 

two million people as foreigners without any potential of being deported to any foreign country 

and without any proof to show that these persons are citizens of any foreign country has created 

a situation of mass statelessness. And the NRC has yet only been prepared in Assam. With a 

nation-wide NRC, the number of such stateless persons may shoot up significantly. What is the 

resolution to such a crisis? 

 

 

CONCLUSION: 

There is a need to balance different perspectives and for such a task, long-drawn discussions are 

required. Communities must engage in more discussions with each other and in that way they 

would get to know each other better and understand each other’s issues. We are lacking in this 

aspect and that is one of the main causes of a polarised society. 

Unfortunately, as the discussions became more interesting and with more people engaging 

themselves in the discussion, it was also realised that the meeting was supposed to be only for 

an hour but that limitation had been overshot around half an hour ago. It was eventually resolved 

that the group would meet again soon to continue the discussion. In the meantime, Fazal also 

offered to share a PowerPoint Presentation prepared by him on the rights of refugees in India 



6 

with all participants to help them remember better all that he had discussed during the course 

of the meeting. That has already been done. The participants also resolved to use the laws they 

had learnt about in the next case they filed. The participants were clear that whenever any 

Rohingya or any refugee is apprehended by the police, they will immediately move the High Court 

requesting for a direction to the state authorities to follow the procedure laid down in the 

Internal Guidelines on Refugees issued by the Home Ministry. The Assam team is already 

prepared with a petition in this regard. As regards the pending cases, these aspects will be 

brought into focus if not already done. With these thoughts, the meeting was concluded. 
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