IN THE HIGH COURT OF MADHYAPRADESH

BENCH AT INDORE

W R I T  P E T I T I O N   No.  11487/ 2020(S)
Petitioner:
Subhash Verma S/o Shri Ganpat
Age: 44 Years 

Occupation: Retired
Address: 32 Battalion Quarter No. N-2 G-1 Shashkiya Awas Grah Dewas Road Ujjain(M.P.)
                                                           VERSUS
Respondents:

1.    Commandent,
32nd Battalion 

Nagjhri Ujjain. (M.P.)
e-mail: commujjain@mp.nic.in

2. Deputy Commandent,

32nd Battalion 

Nagjhri Ujjain. (M.P.)
e-mail: igp_indore@mppolice.gov.in

3. Director General of Police
SAF Indore   (M.P.)
e-mail: cpccswtindore@gmail.com
WRIT PETITION

UNDER ARTICLE 226 OF THE CONSTITUTION OF INDIA

1. Particulars of the cause / order against which the petition is made:

        (1) Date of Order  : 24/06/2020 and Appelate Order Dated 17/07/2020
       (2) Passed in (Case or File Number): Vibhagiya Janch Kramank 19/2019       and 2068/2020
(3)Passed by : Commandant 32nd Battalion & DGP SAF Indore.                 
(4)  Subject-matter in brief:  Petitioner in 1984 was assigned as constable. In 2011 he has been appointed as senior conastable at 32nd Battalion 

Nagjhri Ujjain. Petitioner is HIV patient since 2012. In 2016 he has done course in Pradhan Aarachak and got passed in exam. Dated 23/012/2019 Petitioner charged with embezzlement and unlawful recovery due to which he has been forced and been pressurused to take compulsary retirement and in order it has been mentioned that HE HAS BEEN SUFFRING FROM AIDS

Relevant portion of order dated 24/06/2020 is
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. 
In the above said order  the identity of the petitioner was hidden but after this order petitioner identity that he is suffering from AIDS has been open to all. Petitioner has been wrongly framed with embezzlement by the respondents were as the Goods/stock as well as the amount which is claimed by the respondent to be embezzled is with the respondents Super Market the intention of the petitioner charges were not serious issue nor he has committed the heinous crime of which he has been compulsory retirement. Respondent has with malafide intention given him compulsory retirement. Order dated 24/06/2020 annexed herewith  marked as Annexure P-1.  

After this order petitioner went to for the Appeal before Appellate authority which has been rejected on 20/07/2020. Order dated 20/07/2020 annexed herewith  marked as Annexure P-2.   Hence this Petition.
2. IT IS DECLARED THAT NO PROCEEDING ON THE SAME SUBJECT MATTER HAS BEEN PREVIOUSLY INSTITUTED IN ANY COURT, AUTHORITY OR TRIBUNAL.

3.DETAILS OF REMEDY EXHAUSTED:

It is submitted that the Petitioner have no other remedy but to approach this Hon’ble High Court by way of Instant Writ Petition.

4.DELAY, IF ANY, IN FILING THE PETITION AND EXPLANATION THEREFORE
There is no delay in filing the instant writ petition.
5.FACTS IN BRIEF

5.1
Petitioner is a head constable  in 349 battalion is posted at Supermarket Ujjain unit from 20 June 2014 to 21 October 2016 the petitioner has done basic leadership course then after on 3rd June 2017 To 5th August 2019 worked as a (prabhari) Administrator in the super Market at Ujjain.

5.2The petitioner was working as a administrator in the Battalion Super Market at Ujjain on the stock list from 1 April 2018 to 31st March 2019 has been checked by the commanding officer of the petitioner during the checking irregularities has been found due to which enquiry has been held against the petitioner and in the charge sheet charges had been framed against the petitioner. Petition has been punished with compulsory retirement by the respondent because he has HIV patient.
5.3 Following are the said charges are as follows.

(A) At the time of his duty the petitioner had purchased goods of Rs. 233745 which were more than necessity which was not necessary. On selling of these purchased item these ordered goods have been dumped as stock which was not returned back. Petitioner also did not took the precautions of the expiry of the goods due to which Rs. 113183 of Goods got expired which cost irregularities and made loss to the respondent.
(B) The petitioner from Date 01.04.18 to 13.08.19 did not maintains the records, according to cash book and registers the petitioner did not maintain the record of rupees 3 lacs to 5 lacs rupees and did not deposited into the respondents bank account

(C)The petitioner had given the wrong facts to the audit.
(D) The petitioner did not return the debts to the creditors even giving the reminders timely to the petitioner to pay the debts of the creditors in time therefore he has been charged for the irregularities.
(E)Petitioner charged with Misusing of the powers of the administrators of the super market by the petitioner.
(F) Petitioner willing  delaying to give the charges of the Administration/incharge by the petitioner to the respondent

5.4 That, about said charges has been charged under para 64 of the MP police regulation and infringe Seva ki Samanya sharte  pare 2 and 3 and Civil Seva Acharan Niyam 1965 rule 3 Sub rule  1  sub clause 1and sub clause 2 of AVN civil Seva Achran Niyam 1965. Copy of charge sheet is marked as an Annexure P-3.
5.5 That petitioner has given elaborated reply of all the charges framed against him and has refuted all the claims and charges framed against the petitioner by the respondent and also mentioned in his reply that whatever the goods has been purchased for the Super Market made only after the conformation of the committee and by the Commandant only with permission granted in written to the administrator/incharge of the Super Market the petitioner had not purchased anything by himself all the purchasing has been done after the permission granted by the committee and the Commandant in written the petitioner has also requested to go through the documents of the records in which the permission has been given by the committee as well as the commandant in regarding to the permission granted to purchase the good for the Super Market.
5.6 That,Petitioner applied against the charge of the embezzlement against him that if he has embezzled  the amount of the Super Market he would have made or had a bank balance of regarding to that money but neither he had any back balance or had purchased any property e against the amount it even the petitioner has  two young children and both are unmarried as well as the wife of the petitioner is also suffering from HIV but the petitioner and his wife and his family are living a low middle class family and has not used any amount which shows that he had not made embezzlement with the amount of the Super Market money  and has not spend on him or on his family members. Even the petitioner and his wife got his its treatment it on the credit taken from the respondent. It is also pertinent to mention that the amount of which the charges of embezzlement has been made against the petitioner is also kept safe with the respondents.

5.7 That, in regarding to the charges framed against the petitioner that he is not mentioning the cash book properly refuting to the charges the petitioner has said that due to his deteriorated condition from AIDS treatment he was not able to maintain the created books on time knowing to this cause the audit team had asked for Commission from the petitioner,
5.8 That, the petitioner was also charged that the petitioner was charging expenses in the name of Sohan Lohana was charged with Rs. 2650 every month although he did not  Purchased any goods from the Super Market but regularly Rupees 2650 was made invoice by the petitioner in the name of Sohan Lal.

5.9In reply to that the petitioner has answered that Sohan Lohana was a co-worker in the supermarket and petitioner had given him Rupees 17000/- to deposit into the bank account but Sohan Lohar did not deposite the petitioner amount into the Bank and took that amount for his personal use against which the petitioner had also inform to his seniors and to which Sohan Lohana was also punished by the respondents. Sohan Lohar had requested to the petitioner that the petitioner should purchase goods from the supermarket in the name of Sohan Lohana so that he could pay back to the petitioner month by month.
The petitioner has given the charges to the respondent without any embezzlement or without any fraud done against the Respondent.
5.10 Copy of reply submitted to the respondent is annexed herewith as an Annexure P-4. Enquiry report of the respondent is annexed herewith as an Annexure P-5.
5.11 That in Chief examination of the petitioner has also been done by the respondent on 15.05.2020 in which the petitioner has mentioned that every month the committee is made whenever the new stock should be purchased by the respondent and each and every time when the committee has been constituted there were different members in the committee whatever the stock of goods has been ordered before that list of the order has been prepared by the administrator then it has been presented before the committee and when committee pass the list then in front of them the goods has been ordered and has been purchased.
5.12 That the petitioner also mention in his chief examination that in return to the expired goods a letter number 4531-8 of  2016 dated 14.9.16 a letter was sent to respondent number three by the petitioner for the return of the expired goods the record of the amount received on returning the goods has been maintained in the account books by the petitioner the cash book record which has been maintained during the return of the goods is available still available in the store.
5.13 That the petitioner in his chief examination has mentioned that in 2017-2018 the petitioner had requested to the audit team to make audit of his book records and accounts with the bank account statements and the cash maintain in the supermarket because at that time said amount was available in the supermarket already. Copy of the Chief Examination is Annexed herewith as Annexure P-6.
5.14 That after making the goswara which is cash statement made by the petitioners then the petitioner asked from the audit team to check his accounts and the cash maintain in the supermarket but at the time the audit team were not incline to cross check how to make audit in regarding to the case maintained by the petitioner as well is the cash statement made by the petitioner the petitioner also made statement in his examination that from 2018 to June 2019 according to the rules and regulations of the police department the petitioner had presented all the documents regarding to the accounts and goswara what made before the audit Team by the petitioner as per the rules provided by the police department audit was made till 28 June 2019 and on 30 June 2019 at page number 97 of Supermarket cash book it was clearly mentioned cash details where maintained by the petitioner in goswara and petitioner has also requested to the audit team to go through the cash details and goswara which has been provided by the petitioner to the audit team which would clear the ground reality of the case requesting by the petitioner to go through the goswara and ordered the cash amount of the supermarket the audit was not done by the audit team as requested by the petitioner again and again.
5.15 That in regarding to the not deposited of rupees 3,86,666 the petitioner summits that with the permission of the senior officers the petitioner on 4 August 2019 with the orders of the senior officers the petitioner had made the payment to the forums of rupees 3,86,666 and had mention in the receipt of the transaction when the account books by the petitioner that the said amount has been made and paid to the parties with the permission of seniors.
 And in regarding to the Sohan Lohar matter who took 17000 from the petitioner Lakshmi Narayan Verma and Manish Rathore Pradeep Dhanawat had given the defense statement in favor of the petitioner which is Annexed here with as Annexure P-6.
5.16 That investigating officer has mentioned his brief report of which the petitioner which is Annexed here with as Annexure P-7. reply of brief report by the petitioner which is Annexed here with as Annexure P-8.
5.17
Show Cause Notice  given to provide the last defense from the side of the petitioner representation which is Annexed here with as Annexure P-9,
answer to the show Cause Notice given by the petitioner which is Annexed here with as Annexure P-10.  Application for Appeal is Annexed here with as Annexure P-11.
6. GROUNDS URGED:

The petitioner herein respectfully presents the Writ Petition under Article 226 of the Constitution of India Inter alia, on the following grounds.
6.1 That, the petitioner had written the list of returnable objects and also given the list of goods given by the previous administrator(ex-incharge of the market) of the supermarket who did not returned the expiry goods of the super market,  goods  was in expiry condition and deteriorated when handle to the petitioner whatever the negligence done by the previous employees before the petitioner no such action taken against them. Clarification to the Financial Irregularities has been given by the petitioner is Annexed herewith and marked as Annexure P-12. List of returnable items Annexed as Annexure P-13. 
6.2 That, the petitioner has purchased according to the committee. One of the reason of expiry of the dump stock of the Super market was that the petitioner was not in charge of the supermarket for 8 months. And the in charge of the store at that time did not tried to sell the Items of the market. At that time the respondent did not took any actions against the ex-Incharge.
6.3 That, Petitioner on 01/06/2017 again took incharge of the store on the orderd of the commandentt. At that time total Amount Rs. 863870/-stock was there in the Super market. At that time the petitioner had returned the expired piled up Stock. Petitioner has many times informed to the respondent about the expired piled Stock .Application Attached as Annexure P-14.  Receipt book of Rs.78172/- is marked as annexure P-15.  Application for Receipt of received cash is marked as annexure P-16. Application of Availablity of goods is marked as annexure P-17.     
6.4  That the petitioner out of Rs.661840 stock returned and deposited of Rs.551840/- towards the respondent bank accounts. And even he has mentioned in the application that he will meet up all the expenses of Rs.1,10,000 within 6 months if he fails to deposit the amount then the petitioner has asked to meet up the balance amount from his PF. Even there was no mistake of the petitioner he was ready to deduct the amount from his PF. Because he was HIV and he did not wanted any Departmental Inquiry. But the department did not granted the time of 6 month and not consider the application of the petitioner(Annexure P-13).

6.5 That the charges of the petitioner was no so heinous nor grievous that he should face the compulsory retirement as a punishment. Because the petitioner on his application given on 08/05/2019 wanted to survive his employment so that he could get the families duties done by getting marriage of his children. (Annexure P-13.)
6.6 That the respondent punished the petitioner by giving compulsory retirement on Dated 24/06/2020 (Annexure P-1).   

6.7 That before came to know by the respondent that the petitioner is suffering from HIV positive everything was going good between the petitioner and the respondent but when it came to know by the respondennt that the petitioner was suffering from HIV then the respondent started behaving differently  against the petitioner and tried many mischievous against the petitioner to harass the petitioner mentally even though they had given him to take the training of such a program which was not within his intellectual limits but pressurize him and made him to do that it course which was irrelevant with his current job and tried many things to get the petitioner out of his job. Started discriminating him only because he was suffering from HIV. Relevant to all the above said aspects and pressure As given by the respondent the petitioner had made an outstanding from his duty of being battalion havildar major for two years. There was at Letter dated 10/10/2016 by Inspector General of Police Indore mentioning that the petitioner is suffering from serious disease  and not to pressurize him mentally and specifically ordered to give him light duty. But the respondent did the opposite of it. Annexed as Annexure P-18 .
6.8  That the Petition comes under the the HIV and AIDS prevention and control act 2017 according to the act The Identity of the petitioner should not be disclosed by the respondent in any condition respondent had clearly violated the rules and regulations of the act 2017 by disclosing The Identity of the respondent in the order passed against him and publicized the Order which revealed The Identity of the petitioner.  ART report of Petitioner and his wife report is marked as annexure P-19-P-20.  
6.9 If the petitioner had made any embezzlement towards the respondent then the respondent should have lodge an FIR against the respondent but no FIR has been lodged against the petitioner. If he has been indulged in any wrongful actions then the committee which comprise of DSP level officers, would have been took objection ot action against the petitioner but as such no action has been taken against him.
6.10 During the lock down it had been clear direction from the State that no one shall be removed from the service during the Covid. And the petitioner has been deliberately removed from his job during Covid 19.

6.11 Because Petitioner’s termination stems from institutional discrimination that he faced on account of being HIV positive at hands of his superiors. The worse kind of discrimination face by Persons Living With HIV/AIDS (PLWHA) has been in the area of employment. Discrimination can be broadly defined as the treatment of one person less favourably than the other in the same or comparable circumstances on the basis of a characteristic that is not immediately relevant to the situation. Punishing and discriminating any individual due to their health conditions is not only harsh but extremely unjust.

6.12 Because The International Covenant on Civil and Political Rights, the International Covenant on Economic, Social and Cultural Rights are two covenants that protects a range of economic, social, and cultural rights without discrimination based on creed, political affiliation, gender, or race. Nondiscrimination is a basic tenet of the human rights movement, enshrined in these two covenants, and countless other human rights treaties and declarations. This principle of nondiscrimination has begun to be applied at the national level with regard to individuals infected with HIV. Some nations have adopted legislation aimed at protecting people with HIV/AIDS from discrimination. This action is essential. The stigma associated with HIV/AIDS deprives people of their dignity and communities of productive members. Equally as detrimental, it provides an incentive to avoid testing, especially in circumstances when treatment options are limited or nonexistent. 

6.13 Because in Mr. Badan Singh v. Union of India, The Petitioner was enrolled in the Border Security Force on June 1990. In March 1997 it was discovered by the Respondents that the Petitioner was suffering from HIV Infection. He appeared before a Medical Board on April 1998 and was considered unfit for further service. A Review Medical Board was also convened on his request September 1998 which also arrived at the conclusion that the Petitioner was unfit for further service. The BSF Authorities, who had carried out the investigations against the Petitioner, have never made any allegation of attributing any blame on the Petitioner for alleged HIV Infection suffered by him. There appears to be an oblique accusation in the writ petition that the HIV Infection has been contracted by the Petitioner as a consequence or any of his personal acts. They were of the belief that HIV is the consequence of an immoral act. It had been prayed, in the writ petition that (i) the petitioner be reinstated with continuity of service, or (ii) that he be provided alternative employment to enable him to earn his livelihood and pension on attaining the age of superannuation and or (iii) alternatively that he be granted all pensionary benefits as admissible to persons with 100% medical disability attributable to service. The Respondent, Border Security Force, has strenuously resisted the petition on various grounds. Accusations were also made that the petitioner had contracted HIV so as to earn a disability pension. Unfortunately there still remains a severe social stigma against persons suffering from HIV. It is difficult to conceive of a situation where any person would consciously or wittingly run the risk of contracting AIDS. It is ludicrous to contend that anyone would. Contract HIV so as to earn a disability pension. It was decided that the Respondents are directed to pay to the Petitioner invalid pension together with interest at the rate of six per cent (6%) per annum.

6.14 Because Justice Tipnis speaking for the bench in X vs Bank of India observed: No person can be deprived of his right to livelihood except according to procedure established by law. Obviously, such procedure established by law has to be just, fair and reasonable. In other words, such procedure also must pass rigour of Art 14. The rule providing that a person must be medically fit before he is employed or to be continued while in employment is, obviously, with the object of ensuring that the peon is capable of or continues to be capable of performing his normal job requirements and that he does not pose a threat or health hazard to the persons or property at the work place. The persons who are rendered incapable, due to ailment, to perform their normal job functions or who pose a risk to other persons at the work place say like due to having infected with some contagious disease which can be transmitted though the normal activities at the work place can be reasonably and justifiably denied employment or discontinued from the employment in as much as such classification has an intelligible differentia which has clear nexus with the object to be achieved , viz, to ensure the capacity of such persons to perform normal job functions as also to safeguard the interests of other persons at the work place. But the person who, though has some ailment, does not cease to be capable of performing the normal job functions and who does not pose any threat to the interests of other persons at the work place during his normal activities cannot be included in the aforesaid class. Such inclusion in the said class merely on the ground of having an ailment is, obviously, arbitrary and unreasonable. So tested the impugned rule which denies employment to the HIV infected person merely on the ground of his HIV status irrespective of his ability to perform the job requirements and prospective of the fact that he does not pose any threat to others at the work place is clearly arbitrary and unreasonable and infringes the wholesome requirement of Art 14 as well as Art 21 of the Constitution of India. Accordingly, the circular in so far as it directs that if the employee is found to be HIV positive by ELISA test, his services will be terminated is unconstitutional, illegal and invalid.

6.15 Because Division Bench led by Justice Oka in  X  v  Transport Ministry, Government of Maharashtra and others 2013 SCC OnLine Bom 1986 held that termination of service solely on the ground that a person is HIV positive infringes upon rights conferred to every citizen under article 14 and 21 of the Constitution of India. The bench while relying upon MX Vs. ZY AIR 1997 Bom. 406 reiterated the following: 

“ 7. The learned counsel for the Petitioner has relied upon the decision of Division Bench of this Court in case of MX Vs. ZY AIR 1997 Bom. 406. He submitted that the Petitioner has been victimized as he has contracted HIV positive.

8. We have carefully considered the submissions. The Division Bench by the aforesaid decision in the case of MX has held that the State and Public Corporations cannot take ruthless and inhuman stand that they will not employ a person unless they are satisfied that the person will serve during the entire span of service from the employment till superannuation. The Division Bench further held that the most important thing in respect of persons infected with HIV is the requirement of community support, economic support and non-discrimination of such person. The Division Bench further held that taking into consideration the widespread and present threat of this disease in the world in general and this country in particular, the State cannot be permitted to condemn the victims of HIV infection, many of whom may be truly unfortunate, to certain economic death. It was also held that it is impermissible to do so under the Constitution. It was held that the interests of HIV positive persons, the interests of the employer and the interests of the society will have to be balanced in such a case. Even if it means putting certain economic burden on the State or the Public Corporations, they must bear the same in the larger public interest. The said decision which holds the field also takes a judicial notice of the fact that a person with HIV infection does not pose a threat to other persons who may come in his contact at the work place in normal circumstances and only possible transmission can be through sexual intercourse or the blood transfusion. We will have to examine the factual aspects of the present case in view of the law laid down by this Court.

17. Thus, the removal from employment is only on account of the disease contracted by the Petitioner. He could have been removed from employment only on the ground that he is "medically unfit" provided he was found by the Medical Officer to be unfit to perform even the duties attached to any light job which could have been offered to the Petitioner. Thus, the Petitioner has been discriminated against and victimized on the ground that he has contracted HIV. The MSRTC was in a position to offer a light job to the Petitioner as is clear from the letter dated 8th May 2012 issued by the Divisional Controller. But, within seven days, the Petitioner was removed from employment only on the ground that due to HIV positive, he was incapable of discharging duty as a driver. The Petitioner posed no health hazard to any other person at the place of work. Thus, the impugned action is not only hit by Article 14 of the constitution of India, but it infringes the right to life guaranteed to the Petitioner under Article 21. Thus, the Petitioner is not only entitled to reinstatement to a light job, but is entitled to back wages as the impugned action violates the fundamental rights of the Petitioner. It is true that from 15th May 2012 to 2nd October 2013, the Petitioner was not on duty. The Petitioner was prevented from performing his duty only due to illegal and arbitrary action of the MSRTC of removal from the employment. It is not the case of the MSRTC that during this period, the Petitioner has earned any income.”

6.16
Because Division bench of the Hon’ble Karnataka High Court in  Narayanappa v Management of Strides Arco Lad., Ltd (2013) 3 AIR Kant R 550 succinctly expressed that termination of a workmen only on the ground that they tested positive for HIV would discriminatory and against human dignity, while reinstating the workmen. Relevant portion of the judgement are as follows:

“15. Only because a person is diagnosed as HIV positive he cannot he denied employment. However, as a result of being found to be HIV positive or of any other illness, if the workman is unable to perform his duties then he could be terminated or otherwise dealt with. The reason for this would be that he is unable to perform his duties. However, that is not the case herein. There is no medical evidence to show that he is incapable of performing his duties. The facts would show that he has been terminated only because he has been tested to be HIV positive. Therefore the plea of the management cannot be accepted. He cannot be discriminated on that ground alone. He could be dealt with, if he is incapable or unable to do any work, but not solely on the ground of suffering from an illness. As we understand, the object of conducting a medical test is to ensure that the workman is medically fit to do the job. It is not intended to find out the various diseases that the workman is inflicted with. Therefore the medical examination that has to be done, is only to ensure the physical ability to perform the job. Therefore the discrimination meted out to the workman only because the, medical report shows that he is HIV positive, cannot be accepted.

16. There is a fundamental relation between HIV/Aids and human rights. It is important to bring HIV/Aids policies and programmes in line with international Human Rights law. It is necessary that these workers should be treated in the same way as any other worker with an illness. Their continuation in work, enhances their physical and mental well being and they should be encouraged to do so. A patient suffering from such a disease requires full sympathy. They cannot be treated as an out caste. They cannot be untouchables. The workman cannot and should not be avoided, especially when untouchability in any form has been abolished. Treating such patients in such a manner would even broader the view that they are being treated as untouchables.

17. Only because the workman is a HIV positive nobody shall work with him, nobody shall be with him and he cannot remain as a normal workman. This cannot be permitted. It is unacceptable. Every person is entitled to human dignity. His rights requires to be honoured and respected not only by the State, but by the other citizens also. There cannot be a discrimination by the State or by an individual on this ground alone. In the result, this appeal is allowed. We set aside the award passed by the II Additional Labour Court, Bangalore, dated 20.02.2010 under Ref. No. 08/2005 and the order of the learned Single Judge, dated 28.03.2012 passed in W.P. No. 38461/2011. We direct the respondent Company to reinstate the appellant to work giving 50% of the backwages and extend continuity of service and all other consequential benefits.”

6.17 Because the termination of the petitioner from his services is in contravention of the statutory requirements under The Industrial Employment (Standing Orders) Act, 1946. Their termination was also done in contravention of the Ministry of Home Affairs Notification dated 29.03.2020, whereby the Government of India has directed the employers to not terminate the services of the employees and pay them wages during the period of lockdown.

6.18 On 20.3.2020, an advisory was issued by the Ministry of Labour Employment, Govt of India to all private and public institutions not to terminate their employees during the pandemic, the relevant parts of which is asunder: “In the backdrop of such challenging situation, all the Employers of Public/Private Establishments may be advised to extent their coordination by not terminating their employees, particularly casual or contractual workers from job or reduce their wages. If any workers takes leave, he should be deemed to be on duty without any consequential deduction in wages for this period. Further, if the place of employment is to be made non-operational due to COVID- 19, the employees of such unit will be deemed to be on duty.

On 20.3.2020, an advisory was issued by the Ministry of Labour & Employment, Govt of India to all private and public institutions not to terminate their employees during the pandemic, the relevant parts of which is asunder: “In the backdrop of such challenging situation, all the Employers of Public/Private Establishments may be advised to extent their coordination by not terminating their employees, particularly casual or contractual workers from job or reduce their wages. If any workers takes leave, he should be deemed to be on duty without any consequential deduction in wages for this period. Further, if the place of employment is to be made non-operational due to COVID- 19, the employees of such unit will be deemed to be on duty.

7. RELIEFS SOUGHT :
In view of the above facts and grounds the petitioner respectfully prays that the Honorable Court may be pleased to;
7.1 Pass an order directing to refute/cancel/discard /set aside Order Dt.24/06/2020 of Compulsory Retirement. 
7.2
Pass an order directing to refute/cancel/discard /set aside Appellate Order Dated 20/07/2020 against the Petitioner.

7.3 Pass an order directing to the respondent to re-instate the petitioner at the post of Head Constable.

7.4 Pass an order directing to the respondent to grant the salary and allowances of the petitioner from the day of the compulsory retirement i.e. 24/06/2020 till date.

8. INTERIM ORDER/ WRIT IS PRAYED FOR:
8.1Pass an order directing to the respondent to reinstate the petitioner during the pendency of the petition.

8.2 Pass an order directing to the respondent to grant the salary and allowances of the petitioner from the day of the compulsory retirement i.e. 24/06/2020 till date.
8.3 Pass an order directing to the respondent to refrain from the petitioner and not to mental harass the petitioner during the pendency of the petition.

8.4 Pass an order directing to the respondent to stay the vacant from the house of the petitioner during the pendency of the petition.

9. DOCUMENTS RELIED ON BUT NOT IN POSSESSION OF THE PETITIONER:
The Documents relied upon have been marked as per index and no document has been relied upon which is not in the possession of the Petitioner.

10.CAVEAT
That, no notice of lodging a caveat by the opposite party is received.


                                                                                      Submitted by

INDORE
DATE: 10/08/2020
                                     
                                                            SHANNO SHAGUFTA KHAN 

Advocate For The Petitioner
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	Annexure P-10
	

	20. 
	Application for Appeal
	Annexure P-11
	

	21. 
	Clarification to the Financial Irregularities given by the petitioner
	Annexure P-12
	

	22. 
	List of returnable items
	Annexure P-13
	

	23. 
	Information of expired goods application
	Annexure P-14
	

	24. 
	Receipt book of Rs.78172/-
	Annexure P-15
	

	25. 
	Application for Receipt of received  cash
	Annexure P-16
	

	26. 
	Application of Availability of goods
	Annexure P-17
	

	27. 
	at Letter dated 10/10/2016 by Inspector General of Police
	Annexure P-18
	

	28. 
	ART report of Petitioner and his wife report
	Annexure P-19-P20
	

	     29.
	Vakalatnama
	
	


                                                                                      Submitted by

INDORE
DATE: 10/08/2020
                                     
                                 SHANNO SHAGUFTA KHAN 

Advocate For The Petitioner
 MP200/2002

                               9827717075,9407100777

      






               shannokhan.adv@gmail.com

IN THE HIGH COURT OF MADHYAPRADESH

BENCH AT INDORE

W R I T  P E T I T I O N   No.                     / 2020(S)

Petitioner:
Subhash Verma S/o Shri Ganpat

                                                        


   VERSUS
Respondents:



  Commandent, and Ots.

Chronology Date and Event 

	Sr.No.
	Date 
	Events

	1
	24/06/2020
	Order dated 24/06/2020

	2
	20/07/2020
	Order dated 20/07/2020

	3
	23/12/2019
	Copy of charge sheet

	4
	07/01/2020
	Copy of reply

	5
	11/06/2020
	Enquiry report

	6
	15/05/2020

18/05/2020
	Copy of the Chief Examination and  defense statement

	7
	21/05/2020
	Brief report

	8
	22/05/2020
	Reply of brief report

	9
	15/05/2020
	Show Cause Notice  

	10
	22/06/2020
	Reply of Show Cause Notice  

	11
	June2020
	Application for Appeal

	12
	08/05/2019
	Clarification to the Financial Irregularities given by the petitioner

	13
	08/05/2019
	List of returnable items

	
	16/09/16,30/01/2017,

11/03/2016,01/08/17

20/07/17,22/05/17

27/04/17,09/02/17

06/07/18,20/06/19

20/07/17,13/04/17

03/04/17
	Information of expired goods application

	14
	09/08/17
	Receipt book of Rs.78172/-

	15
	30/06/17
	Application for Receipt of received  cash

	16
	27/04/17
	Application of Availability of goods

	17
	10/10/16
	at Letter dated 10/10/2016 by Inspector General of Police

	18
	21/01/20
	ART report of Petitioner and his wife report
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INDORE
DATE: 10/08/2020
                                     
                                                                      SHANNO SHAGUFTA KHAN 

     





            Advocate For The Petitioner
 Registration No. MP200/2002

     M . No.9827717075,9407100777

        shannokhan.adv@gmail.com
IN THE HIGH COURT OF MADHYAPRADESH

BENCH AT INDORE

W R I T  P E T I T I O N   No.                     / 2020(S)

Petitioner:
Subhash Verma S/o Shri Ganpat

                                                        


   VERSUS
Respondents:



  Commandent, and Ots.

List of Documents
	S.No.


	PARTICULAR
	ANNEXURE
	PAGE No.

	1
	Order dated 24/06/2020
	Annexure P-1
	

	2
	Order dated 20/07/2020
	Annexure P-2
	

	3
	Copy of charge sheet
	Annexure P-3
	

	4
	Copy of reply
	Annexure P-4
	

	5
	Enquiry report
	Annexure P-5
	

	6
	Copy of the Chief Examination and  defense statement
	Annexure P-6
	

	7
	Brief report
	Annexure P-7
	

	8
	Reply of brief report
	Annexure P-8
	

	9
	Show Cause Notice  
	Annexure P-9
	

	10
	Reply of Show Cause Notice  
	Annexure P-10
	

	11
	Application for Appeal
	Annexure P-11
	

	12
	Clarification to the Financial Irregularities given by the petitioner
	Annexure P-12
	

	13
	List of returnable items
	Annexure P-13
	

	14
	Information of expired goods application
	Annexure P-14
	

	15
	Receipt book of Rs.78172/-
	Annexure P-15
	

	16
	Application for Receipt of received  cash
	Annexure P-16
	

	17
	Application of Availability of goods
	Annexure P-17
	

	18
	at Letter dated 10/10/2016 by Inspector General of Police
	Annexure P-18
	

	19
	ART report of Petitioner and his wife report
	Annexure P-19-P20
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            Advocate For The Petitioner
 Registration No. MP200/2002

    M . No.9827717075,9407100777

shannokhan.adv@gmail.com
IN THE HIGH COURT OF MADHYA PRADESH

 BENCH AT INDORE 

W.P. No.                /2020(S)
Petitioner-                          Subhash Verma
                                                    V/s

Respondent-                    Commandent 32 Battalion and Ots.
INFORMATION AS PER CLAUSE 7 OF VIDEO CONFERENCING AND E-FILING GUIDELINES DATED 15 APRIL 2020

May it please your lordship

The humble petitioner submit the following information in the petition as per class 7 of video conferencing and e-filing guidelines dated 15 April 2020 as under

	Sr.No
	Particulars
	Information

	1
	Full Name Of Advocate
	Shanno Shagufta Khan

(MP200/2002)

	2
	Mobile No. Of Advocate
	9827717075

	3
	Email of Advocate
	shannokhan.adv@gmail.com

	4
	Email of opposite Party if available
	commujjain@mp.nic.in,

igp_indore@mppolice.gov.in 

	5
	Bar Counsel Enrolment No.
	(MP200/2002)


Submitted by

INDORE
DATE: 10/08/2020
                                     
                                                                         SHANNO SHAGUFTA KHAN 

     





            Advocate For The Petitioner
 Registration No. MP200/2002

    M . No.9827717075,9407100777

shannokhan.adv@gmail.com
IN THE HIGH COURT OF MADHYA PRADESH

 BENCH AT INDORE 

W.P. No.                /2020(S)
Petitioner-                          Subhash Verma
                                                    V/s

Respondent-                    Commandent 32 Battalion and Ots.
Undertaking to pay the deficit Court fees of rupees 100/-in the Advocate welfare fund.

 I Shanno Shagufta Khan wife of Dr Hamid Khan advocate hereby undertake that I shall pay the requisite fee of rupees hundred advocate welfare in the prescribed manner as per rule within 72 hours of resumption of normal functioning of Court.

I shall for the submit an undertaking that I shall file the original of all be filed documents within the time period of 72 hours after resumption of normal functioning of High Court and I am as advocate also give an undertaking to pay Court fees as personal liability.

Submitted by

INDORE
DATE: 10/08/2020
                                     
                                                                          SHANNO SHAGUFTA KHAN 

     





            Advocate For The Petitioner
 Registration No. MP200/2002

      M. No.9827717075,9407100777

      shannokhan.adv@gmail.com
IN THE HIGH COURT OF MADHYA PRADESH

 BENCH AT INDORE 

W.P. No.                /2020(S)
Petitioner-                          Subhash Verma

                                                    V/s
Respondents-                    Commandent 32 Battalion and Ots.
DECLARATION 

UNDER RULE 25 CHAPTER X
The copies is required by rule 25 of chapter 10 of the High Court of Madhya Pradesh rules 2008 we have been served upon the learnt Advocate General Email Address , commujjain@mp.nic.in,

igp_indore@mppolice.gov.in on 10/08/2020.

Submitted by

INDORE
DATE: 10/08/2020.
                                     
                                                                         SHANNO SHAGUFTA KHAN 

     





            Advocate For The Petitioner
 Registration No. MP200/2002

    Mobile No.9827717075,9407100777

      shannokhan.adv@gmail.com
IN THE HIGH COURT OF MADHYA PRADESH

 BENCH AT INDORE 

W.P. No.                /2020(S)
Petitioner-                          Subhash Verma

                                                    V/s
Respondents-                    Commandent 32 Battalion and Ots.
APPLICATION FOR INTERIM RELIEF
It is most humbly submitted on behalf of the petitioner as under:-

1. Petitioner in 1984 was assigned as constable. In 2011 he has been appointed as senior conastable at 32nd Battalion Nagjhri Ujjain. Petitioner is HIV patient since 2012. In 2016 he has done course in Pradhan Aarachak and got passed in exam. Dated 23/12/2019 Petitioner charged with embezzlement and unlawful recovery due to which he has been forced and been pressurized to take compulsory retirement and in order it has been mentioned that HE HAS BEEN SUFFRING FROM AIDS Relevant portion of order dated 24/06/2020 is marked as Annexed herewith as Annexure P-1.
. 

2. In the order  the identity of the petitioner was hidden but after this order petitioner identity that he is suffering from AIDS has been open to all. Petitioner has been wrongly framed with embezzlement by the respondent were as the Goods as well as the amount which is claimed by the respondent to be embezzled is with the respondents Super Market.  

3. 

After this order petitioner went to for the Appeal before Appellate authority which has been rejected on 20/07/2020. is marked as Annexed herewith as Annexure P-2.
4. That the petitioner out of Rs.661840 stock returned and deposited of Rs.551840/- towards the respondent bank accounts. And even he has mentioned in the application that he will meet up all the expenses of Rs.1,10,000 within 6 months if he fails to deposite the amount then the petitioner has asked to meet up the balance amount from his PF. Even there was no mistake of the petitioner he was ready to deduct the amount from his PF. Because he was HIV and he did not wanted any Departmental Inquiry. But the department did not granted the time of 6 month and not consider the application of the petitioner.
5. That before came to know by the respondent that the petitioner is suffering from HIV positive everything was going good between the petitioner and the respondent but when it came to know by the respondent that the petitioner was suffering from HIV then the respondent started behaving differently  against the petitioner and tried many mischievous against the petitioner to harass the petitioner mentally even though they had given him to take the training of such a program which was not within his intellectual limits but pressurize him and made him to do that it course which was irrelevant with his current job and tried many things to get the petitioner out of his job. Started discriminating him only because he was suffering from HIV. Relevant to all the above said aspects and pressure As given by the respondent the petitioner had made an outstanding from his duty of being battalion havildar major for two years. There was at Letter dated 10/10/2016 by Inspector General of Police Indore mentioning that the petitioner is suffering from serious disease  and not to pressurize him mentally and specifically ordered to give him light duty. But the respondent did the opposite of it. 

6. That the Petition comes under the HIV and AIDS prevention and control act 2017 according to the act The Identity of the petitioner should not be disclosed by the respondent in any condition respondent had clearly violated the rules and regulations of the act 2017 by disclosing The Identity of the respondent in the order passed against him and publicized the Order which revealed The Identity of the petitioner.

7. If the petitioner had made any embezzlement towards the respondent then the respondent should have lodge an FIR against the respondent but no FIR has been lodged against the petitioner. If he has been indulged in any wrongful actions then the committee which comprise of DSP level officers, would have been took objection ot action against the petitioner but as such no action has been taken against him.

8. During the lock down it had been clear direction from the State that no one shall be removed from the service during the Covid. And the petitioner has been deliberately removed from his job during Covid 19.
1. That, the petitioner had written the list of returnable objects and also given the list of goods given by the previous administrator(ex-incharge of the market) of the supermarket who did not returned the expiry goods of the super market,  goods  was in expiry condition and deteriorated when handle to the petitioner whatever the negligence done by the previous employees before the petitioner no such action taken against them. Clarification to the Financial Irregularities has been given by the petitioner is Annexed herewith and marked as Annexure P-12. List of returnable items Annexed as Annexure P-13. 
9. That, the petitioner has purchased according to the committee. One of the reason of expiry of the dump stock of the Super market was that the petitioner was not in charge of the supermarket for 8 months. And the in charge of the store at that time did not tried to sell the Items of the market. At that time the respondent did not took any actions against the ex-Incharge.
10. That, Petitioner on 01/06/2017 again took incharge of the store on the orderd of the commandentt. At that time total Amount Rs. 863870/-stock was there in the Super market. At that time the petitioner had returned the expired piled up Stock. Petitioner has many times informed to the respondent about the expired piled Stock .Application Attached as Annexure P-14.  Receipt book of Rs.78172/- is marked as annexure P-15.  Application for Receipt of received cash is marked as annexure P-16. Application of Availablity of goods is marked as annexure P-17.     
11.  That the petitioner out of Rs.661840 stock returned and deposited of Rs.551840/- towards the respondent bank accounts. And even he has mentioned in the application that he will meet up all the expenses of Rs.1,10,000 within 6 months if he fails to deposit the amount then the petitioner has asked to meet up the balance amount from his PF. Even there was no mistake of the petitioner he was ready to deduct the amount from his PF. Because he was HIV and he did not wanted any Departmental Inquiry. But the department did not granted the time of 6 month and not consider the application of the petitioner(Annexure P-13).

12. That the charges of the petitioner was no so heinous nor grievous that he should face the compulsory retirement as a punishment. Because the petitioner on his application given on 08/05/2019 wanted to survive his employment so that he could get the families duties done by getting marriage of his children. (Annexure P-13.)

13. That the respondent punished the petitioner by giving compulsory retirement on Dated 24/06/2020 (Annexure P-1).   

14. That before came to know by the respondent that the petitioner is suffering from HIV positive everything was going good between the petitioner and the respondent but when it came to know by the respondennt that the petitioner was suffering from HIV then the respondent started behaving differently  against the petitioner and tried many mischievous against the petitioner to harass the petitioner mentally even though they had given him to take the training of such a program which was not within his intellectual limits but pressurize him and made him to do that it course which was irrelevant with his current job and tried many things to get the petitioner out of his job. Started discriminating him only because he was suffering from HIV. Relevant to all the above said aspects and pressure As given by the respondent the petitioner had made an outstanding from his duty of being battalion havildar major for two years. There was at Letter dated 10/10/2016 by Inspector General of Police Indore mentioning that the petitioner is suffering from serious disease  and not to pressurize him mentally and specifically ordered to give him light duty. But the respondent did the opposite of it. Annexed as Annexure P-18 .

15.  That the Petition comes under the the HIV and AIDS prevention and control act 2017 according to the act The Identity of the petitioner should not be disclosed by the respondent in any condition respondent had clearly violated the rules and regulations of the act 2017 by disclosing The Identity of the respondent in the order passed against him and publicized the Order which revealed The Identity of the petitioner.  ART report of Petitioner and his wife report is marked as annexure P-19-P-20.  

16. If the petitioner had made any embezzlement towards the respondent then the respondent should have lodge an FIR against the respondent but no FIR has been lodged against the petitioner. If he has been indulged in any wrongful actions then the committee which comprise of DSP level officers, would have been took objection ot action against the petitioner but as such no action has been taken against him.

17. During the lock down it had been clear direction from the State that no one shall be removed from the service during the Covid. And the petitioner has been deliberately removed from his job during Covid 19.

18. Because Petitioner’s termination stems from institutional discrimination that he faced on account of being HIV positive at hands of his superiors. The worse kind of discrimination face by Persons Living With HIV/AIDS (PLWHA) has been in the area of employment. Discrimination can be broadly defined as the treatment of one person less favourably than the other in the same or comparable circumstances on the basis of a characteristic that is not immediately relevant to the situation. Punishing and discriminating any individual due to their health conditions is not only harsh but extremely unjust.

19. Because The International Covenant on Civil and Political Rights, the International Covenant on Economic, Social and Cultural Rights are two covenants that protects a range of economic, social, and cultural rights without discrimination based on creed, political affiliation, gender, or race. Nondiscrimination is a basic tenet of the human rights movement, enshrined in these two covenants, and countless other human rights treaties and declarations. This principle of nondiscrimination has begun to be applied at the national level with regard to individuals infected with HIV. Some nations have adopted legislation aimed at protecting people with HIV/AIDS from discrimination. This action is essential. The stigma associated with HIV/AIDS deprives people of their dignity and communities of productive members. Equally as detrimental, it provides an incentive to avoid testing, especially in circumstances when treatment options are limited or nonexistent. 

PRAYER
It is, therefore, prayed that the Hon’ble Court may kindly be pleased:

1.
Pass an order directing to the respondent to reinstate the petitioner during the pendency of the petition.

2.
 Pass an order directing to the respondent to grant the salary and allowances of the petitioner from the day of the compulsory retirement i.e. 24/06/2020 till date.

3.
 Pass an order directing to the respondent to refrain from the petitioner and not to mental harass the petitioner during the pendency of the petition.

4.
 Pass an order directing to the respondent to stay the vacant from the house of the petitioner during the pendency of the petition.

Submitted by

INDORE
DATE:10/08/2020
                                     
                                                                                                                                                  SHANNO SHAGUFTA KHAN 

     





            Advocate For The Petitioner
 Registration No. MP200/2002

    Mobile No.9827717075,9407100777

      shannokhan.adv@gmail.com
IN THE HIGH COURT OF MADHYA PRADESH

 BENCH AT INDORE 

W.P. No.                /2020
Petitioner-                          Subhash Verma
                                                    V/s

Respondent-                    Commandent 32 Battalion and Ots.
AFFIDAVIT

I state on oath that –
My name-               :               Subash Verma
Father’s Name        :              Shri Ganpat Verma
Age                         :               44yrs

Occupation             :             Not Working
R/o                         :              32 Battalion Quarter No. N-2,



 G-1 Shashkiya Avas Grah Dewas Road Ujjain M.P. 
1. That, I am the petitioner in this petition before this Hon’ble High Court bench Indore, under Article 226 of Constitution of India. I am filing the petition this Affidavit is in support of this petition. I am well conversant with the facts and circumstances of the case.

2. That, the contents of this petition are true and best of my knowledge and official record. Nothing stated in the IA of petition is false and no material and facts has been concealed.

Indore
Dated: -10/08/2020                                                               
VERIFICATION
I, the above named deponent, do hereby solemnly verify   that the contents of this Affidavit mentioned above are true, nothing stated herein is false and no material fact has been suppressed or concealed.

Indore                                                                                            
Dated: - 10/08/2020                                                               
                                                                               Advocate Shanno Khan


